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E. P. MASON ET AL. VS. W. H. ROBERTSON, LATE COLLECTOR, é&c. 1 


] Unitep STATES OF AMERICA, 88°: 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of New York, 
Greeting : 

Because in the reeurds and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between Earl Philip Mason, William P. Chapin, Samuel L. 
Peck, Edward E. Arnold, and J. Frank Greene, plaintiffs, and Wil- 
liam: H. Robertson, defendant, a manifest error hath happened, to 
the great damage of the said plaintiffs, as by their complaint ap- 
pears, we, being willing that the error, if any hath been, should be 
duly corrected and full and speedy justice done to the part- afore- 
said in this behalf, do command you, if judgment be therein given, 
that, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
tliat you may have the same at Washington on the third Monday 
of October term, eighteen hundred and eighty-seven, to wit, the 
24th day of October, 1887, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
thereon to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 17th day of October, in the year of our 
Lordone thousand eight hundred and eighty-seven. 


[Seal of U.S. Circuit Court, South. Dist. New York. ] 
TIMOTHY GRIFFITH, Clerk. 


The foregoing writ is hereby allowed. 


Kk. H. LACOMBE, Judge. 


2 {Endorsed :] E. & A. A. 715. 10176. U. S. Supreme 
Court. Earl P. Mason & al., plaintiffs in error, against W. 
H. Robertson, defendant in error. Writ of error. Due service of a 
copy of the within is hereby acknowledged this 17th day of October, 
I8SS7. Stephen A. Walker, —, U.S. att’y, for def’t in error. 
[Stamped:] U. S. circuit court. Filed Oct. 17, 1887. Timothy 
Griffith, clerk. 


UNITED STATES OF AMERICA, ee 
‘ . . . . . * Me « 
Southern District Ol Ni Thi York, j 


[, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience thereto, 
do hereby certify that the following pages, numbered from three to 
fifty-eight, inclusive, contain a true and complete transcript of the 
record and proceedings had in said court in the case of Earl Philip 


en 
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Mason, Willian P. Chapin, Samuel L. Peck, Edward E. Arnold, and 
J. Frank Greene, plaintiffs in error, against William H. Robertson, 
defendant in error, as the same remain of record and on file in said 
office. 
In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, 
Seal of U.S. Circuit in the southern district of New York, in the 
Court, South. Dist. second circuit, this twenty-first day of Octo- 
New York. ber, in the year of our Lord one thousand 
eight hundred eighty-seven, and of the Inde- 
pendence of the United States the one hundred and twelfth. 


TIMOTHY GRIFFITH, Clert. 


3 United States Circuit Court for the Southern District of New 
York. 

Eart Psiiire Mason, Wiii1aAMmM P. Cuoapin, SaAmMuet L. Peck, Ep- ) 

WARD E. ARNuLD, & J. FRANK GREENE 

against 

WiLurAM H. Roperrtson. j 


To the above-named defendant: 

You are hereby summond to answer the complaint in this action 
and to serve a copy of youranswer on the plaintiffs’ attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Witness the Honorable Morrison R. Waite, Chief Justice of Su- 

preme Court of the United States, at the city of New York, 
[u.s.] this 3 day of December, in the year one thousand eight 
hundred and eighty-five. 
TIMOTHY GRIFFITH, Clerk. 
HARTLEY & COLEMAN 
Plaintifjs’ Attorneys. 

Office and post-office address, 62 Wall street, New Yark city. 

4 | Endorsed :| United States circuit court, southern district 

of New York. E. P. Mason etal. vs. W.H. Robertson. Sum- 
mons. Hartley & Coleman, plaintiffs’ atiorneys. Served Dec. 3, 
1885. Received U.S. attorney’s office Dec. 14, 1885. 


UNITED STATES OF AMERICA, 


~y . 7 ‘ad y Yr r 8S . 
Southern District of New York, { °° 
I hereby certify that on the — day of ——, 18—, at , I per- 
sonally served the within summons on the within-named defendant 
by showing — the same and delivering to and leaving with — 


true cop- thereof. 


mam mn i 


? 
U. 8. Marshal. 


WILLIAM H. ROBERTSON, LATE COLLECTOR, &c. cA’ 
5 U.S. Cireuit Court, Southern District of New York. 


EArt Pattie Mason, WitniaM P. Caapin, SAMuet L. ) 
Peck, Edward E. Arnold, & J. Frank Greene, Plain- | 
tiffs, > Complaint. 

Us. | 


WiiitrAM H. Ropertrson, Defendant. ] 


Plaintiffs complain— 

Ist. ‘Phat defendant was during the times hereinafter named col- 
lector of customs of the United States at the port of New York. 

That plaintiffs were during said times partners in trade under 
the firm name of Mason, Chapin & Company, and as such duly im- 
eis: d-and ente oe at the port tof New York the goods described in 
the bill of particulars annexed. 
od. That plaintiffs, in order to obtain said goods, were Conl- 
6 pelled to pay the defendant as such collector the sum of three 
hundred «& sixty-four 7; dollars in excess of the lawful rate 
of duty on said goods and of the amount required by law. 

lth. That plaintiffs filed with said defendant due and timely pro- 
tests in writing upon each entry of said goods against his decision 
exacting such duty, setting forth distinctly and specifically the 
grounds of objection thereto. 

Sth. That plaintiffs made due and timely appeals on each entry 
to the Secretary of the Treasury, who affirmed the decision of the 
defendant. 

6th. That the bill of particulars her tO revo states for each 
Im port ition se a irate ly the date of entry at th stom- house, of the 
payment oO f du ' in excess of the filing of the eal protests, of the 

andl - po Secretary of the Treasury and of his decision 
thereon, if rendered, together with the other particulars re- 
quired by law, and is made a part hereof. 

7th. That said sum so exacted as aforesaid has never been repaid 
to plaintiffs and is still due and owing to them. 

Wherefore plaintiffs demand jadgment against defendant for the 
sum so exacted as aforesaid, with interest from March 3d, 1885, to- 
gether with the costs and disbursements of this action. 

HARTLEY & COLEMAN, 
Attorneys for Plaintiffs. 


, MS ; j 
~ B j OT Particulars 


[Importers : Mason, Chapin & Ci 


_ - i A NN nN ee 


Date of— 


I) ol v , and Payment | Amount 
Hon vee < whey Invoice Date of of ex- ot e@xX- ee 
ond ol whe oy im- nvoice, entry. cessive cessive 
roods. porte duty. duty. l rotest & Decision 
appeal. : 
] s 85. 18 85, 
Bichro |Western- | Feb’y 7 | Mar. 3 Mar. 3 $364 27 Prot. No. | Sept. 30th 
mate of land, from 468. 


soda. Antwerp. | March 31) 
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9 (Endorsed: ) 10176. U.S. circuit court, southern district of 

New York. Earl P. Mason ef al. ag’t William H. Robertson. 
Complaintand bill of particulars. Hartley & Coleman, pl’ffs’ att’ys, 
62 Wall St., New York city. Received Dec. 15,1885, U.S. attorney’s 
office. 


10 Circuit Court of the United States for the Southern District 
of New York. 


Eart P. Mason & als. 
US. 
WitiiAM H. Roperrson, Collector, ec. 


The defendant answers to the complaint as follows: 

I. He denies that the true duty or that the true and lawful rate 
of duty on the goods referred to in the complaint was as stated in 
the complaint, and he denies that the plaintiffs were compelled to 
pay or did pay defendant, as collector or otherwise, the sum stated in 
the complaint or any sum in excess of the amount required by law 
as «luties upon the said goods, or that any sum of money unauthor- 
ized by law was exacted as duties on said goods or otherwise. 

Il. He denies that the plaintiffs filed with defendant any protest 

or protests in writing in which the grounds of objections to 
1] the exaction of duties on said goods were distinctly and specifi- 
cally stated. 

III. He denies that the sum stated in the complaint or any sum 
is now due and owing the plaintiffs. 

IV. He denies that he has any knowledge or information suffi- 
cient to form a belief as to whether the goods alleged in the complaint 
to have been imported at the times therein mentioned were in fact 
such goods as are described in the said complaint. 

V. And, further answering, defendant alleges that all moneys re- 
ceived by him from the plaintiffs in respect of the importations in 
the complaint alleged to have been made were demanded of plain- 
tiffs and were by plaintiffs voluntarily paid to bim in his capacity 
as collector of customs as and for duties due the United States 

on imported merchandise and were forthwith before the com- 
12 mencement of this action and before the receipt by defend- 

ant of any protest or objection on the part of the plaintiffs 
paid over by the defendant in his official capacity aforesaid to the 
United States and placed beyond his control. 

VI. And, further answering, defendant alleges that all moneys re- 
ceived by him from the plaintiffs in respect of the importations in 
the complaint alleged to have been made were sums due from plain- 
tiffs to the United States as duties according to the rate of duty im- 
posed by law upon articles of merchandise imported by plaintiffs 
and assessed with duty, and no other sums tlian duties regularly 
assessed and ascertained and liquidated according to law upon the 
plaintiffs’ entry thereof were collected or received by defendant from 
the plaintiffs. 


— 
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Wherefore defendant demands judgment that the com- 
13 plaint be dismissed with costs. 
STEPHEN A. WALKER, 
United States Attorney, Attorney for the Defendant. 


(Endorsed :) U.S. circuit court, southern district of New York. 
Karl P. Mason & al. vs. W. H. Robertson, collector, &e. Answer. 
Stephen A. Walker, U. S. attorney, attorney for defendant. Due 
service of a copy of the within answer is hereby admitted. New 
York, June 19,1886. Hartley & Coleman, plaintiffs’ attorney-. To 
H. & C., plaintiffs’ attorney-. 


14 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Wednesday, the 26th day of January, in the year of 
our Lord one thousand eight hundred and eighty-seven. 
Present: The Honorable Nathaniel Shipman, judge. 


KpWARD KE. ARNOLD, & J. FRANK GREENE 


MARLE Pattie Mason, WILLIAM P. Caapin, Sam's L. PEcK, ) 
| 
> 10176. 
| 


U. 
WitiraM H. Roperrson. J 


Now come the plaintiffs, by Hartley & Coleman, Esgqrs., their 
attorneys, and move the trial of this cause; likewise come- the 
defendant, by Henry C. Platt, Esq.,ass’t U.S. attorney, his attorney ; 
thereupon a jury is impanneled and the cause proceeds to trial. 
After hearing the evidence of the parties and the argument of 
counsel on Thursday, January 27, 1887, the court directs the jury 
to find a verdict for the defendant; thereupon the Jury. render a 
verdict whereby they find for the defendant. it is— 

Ordered that the plaintiffs have a stay of proceedings on said 
verdict for sixty (60) days. 

A COpy. 

[L. 8. | TIMOTHY GRIFFITH, Clerk. 


15 United States Circuit Court, Southern District of New York. 


KARL P. Mason & al. 
Us. ~N.S. 10176. Judgment. 


Wa. H. RoBERTSON. } 


The issues in this action having been brought on for trial before 
Mr. Judge Shipman and a jury at a cirenit court of the October 
term, 1886, and the issues having been tried and a verdict fur the 
defendant having been duly rendered on the 26th day of January, 
1887, and his costs having been adjusted at 346.85— 

Now, on motion of Stephen A. Walker, United States attorney, 
for defendant— 

It is adjudged that the defendant have judgment against the 
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plaintiffs upon the issues in this action, and that he recover the sum 
of $46.85, his taxed costs, and have execution therefor. 
Judgment signed this eleventh day of October, 1887. 
JOHN A. SHIELDS, 
Di puty Clerk. 


16 [Endorsed :] 10176. United States circuit court. Earl P. 

Mason al. vs. Wm. H. Robertson. Judgment-roll. Stephen 
A. Walker, United States attorney, for defendant. Filed —, 
187-. Costs, $46.85. U. S. circuit court. Filed Oct. 11, 1887. 


Timothy Griffith, clerk. 1.30 p. m. 


17 U.S. Cireuit Court, Southern District of New York. 


E. P. Mason et a. 
vs. » No. 10176. 
W.H. Rogerrson. } 


Be it remembered that this action came on for trial before the 
Honorable Nathaniel Shipman, judge, and a jury, at a stated term 
of this court héld at the city of New York, in said district, on the 
25th and 26th days of January, 1887, whereupon the following pro- 
ceedings took place, viz: The plaintiffs, to maintain the issues on 
their part, introduced evidence tending to show that in the year 
1885 they imported at the port of New York, by the steamer West- 
ernland from Antwerp, 30 casks of bichromate of soda weighing 
17,227 lbs., valued at marks 3,525.85; that upon said importation 
the defendant. as collector at the port of New York, under color of 
the following item in Schedule A, chemical! products of the tariff act 
of March 3, 1883, viz., bichromate of potash, three cents per pound, 
and § 2499 of the Revised Statutes, levied and collected upon said 
importation, as a non-enumerated article assimilating to bichromate 
of potash, a duty of three cents per pound, 

Said duty was paid under the following protest, viz: 


1S New York, March 31, 1885. 
Sir: We protest against your decision as to the rate and 

amount of duties to be paid on the bichromate of soda entered by 

us for consumption March 5, 1885, per Westernland, # 26214, from 


Antwerp, because it is a chemical compound and salt not specially 
* 


enumerated or provided for, dutiable at 25%, as such under Tariff 


Schedule A. We pay the excess exacted under compulsion solely 
to get the goods. 
MASON, CHAPIN & CO., 
By HARTLEY & COLEMAN, 
Attorneys, 62 Wall Street. 
Collector of customs, New York city. 


It was further proved that plaintiffs had complied with the vari- 
ous provisions of law as to appeal, the commencement of suit, &e. 
Evidence was further introduced on behalf of the plaintiffs that 


a 


WILLIAM H. ROBERTSON, LATE COLLECTOR, &C. 7 
the article was bichromate of soda, bought as such and sold as such; 
that they had imported but two lots of this as a commercial article, 
each in the year 1885; that they did business in New York, Provi- 
dence, and Boston; that besides importing the article they bought 
it as a domestic article. 


Joun W. MaGer, a dealer in chemicals and dye-stuffs in the city 
of New York, testified that he was familiar with both bichro- 
19 Inate of soda and bichromate of potash ; that they were not 
the same articles commercially nor would one be furnished 
under an order for the other. 
Q. Is there a difference in the price of these two articles ? 
A. Yes. 


Q. One costing how much more than the other’ 


, 


Mr. Pratr: How is this material? I object. 


The Witness: About a cent and a half. 

The Court. No; I don’t think it is important. 

If he were asked as a dealer in chemicals and dye-stuffs for a 
chemical compound he should probably ask which one, as there are 
several, and if asked for a chemical salt he would not know what 
particular article was wanted, but if asked for a chemical salt he 
would know that an acid was not wanted. 


A chemist, Professor Henry Morton, president of the Stevens In- 
stitute, ol Hoboken, N. J., testified in behalf of plaintiffs that the 
commercial article of bichromuate of soda is a reddish salt or sub- 
stance, sometimes of a clear red, crystalline form and sometimes 
opaque and rather of a yellow red. It dissolves very freely in water 
and even attracts moisture from the air, so that in a damp situation 
it will become wet from the air. It is both a chemical compound 
and achemical salt, chemical salts being merely one class of chemical 
compounds. 

Bichromate of potash is not the same article as bichromate of 

soda. It is chemically a different substance and it differs in 
20 pnysical properties, so that it is quite easy to recognize or dis- 
tinguish one from the other. 


On cross-examination by defendant’s counsel the witness further 


testified— 

That he had never sold bichromate of soda, but had bought it by 
simply asking for it or sending for it to dealers in drugs, and had 
used it in his laboratory; that he had never dealt in it, but had used 
it as a chemist in the preparation of different chemical substances ; 
that the older form of chemical nomenclature was the one used now- 
adays commercially, under which bichromate of soda would com- 
mercially, rather than in a strict scientific sense, be said to be a com- 
pound of chromic acid and soda, and bichromate of potash would be 
said LO be il compound of chromic acid and potash. Soda and pot- 
ash are both alkalies. ‘The effective ingredient would depend upon 
the use they were applied LO. In the manufacture of some colors 
and dye-stuffs the chromic acid, and in other cases the soda or 
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potash, as the case might be, would be the important part. In the 
manufacture of chrome yellow of the best quality potash gives a 
better product than soda, because the first forms, as a rule, insoluble 
and the latter soluble salts. 
Bichromate of potash isa very insoluble salt. It crystallizes out 
readily from solution in fine, large, distinct crystals easily purified. 
Bichromate of soda, on the contrary, does not so crystallize. 
21 It is very difficult to make it crystallize. It is therefore cus- 
tomary simply to evaporate it to dryness. This makes the 
great difference in getting a pure article. If it will erystallize out, 
then all the impurities are lost in the mother liquor and will drain 
away and we get the pure crystal remaining, while a body that 
becomes solid in solution cannot be purified in that simple and easy 
way, and perhaps not at all. 


Being asked on his cross-examination the following question by 
defendaut’s counsel, viz: “ What are the uses to which bichromate 
of soda and bichromate of potash are put commercially ? ”— 

The plaintiffs’ counsel objected thereto as irrelevant and imma- 
terial. ‘The court overruled this objection of plaintiffs’ counsel, who 
thereupon excepted to this ruling of the court. The witness then 
testified that bichromate of potash has long been used in the prepa- 
ration of chrome yellow and in the manufacture of artificial madder 
or alizarine and anthrachinone. It is also used in Jarge quantities 
in galvanic batteries and in the manufacture of certain kinds of 
inks. As to the uses of bichromate of soda I know by hearsay that 
it has been used in the alizarine works. I do not know that it has 
been successfully used in the manufacture of chrome yellow. | 
think it has been used in galvanic batteries. The use of bichro- 
mate of soda commercially is comparatively recent as compared 
with bichromate of potash, I believe, although the substance was 
known very long ago. 

22 ERNEsT Kuipsrein testified for the plaintiff that he was 

a dealer in chemicals and dye-stuffs, dealing both in bichro- 
mate of soda and bichromate of potash, and that they were differ- 
ent commercial articles. 

On cross-examination he testified that both were sold to color- 
makers, dyers, and printers, but not for the same purposes. 

Q. Are you familiar with the appearance of the two articles ? 

A. Yes, sir. 

Q.-Do they resemble each other at all? 

Plaintiffs’ counsel objects as irrelevant, immaterial, and improper. 
Objection overruled, and plaintiffs’ counsel thereupon excepts to the 
ruling of the court. 

A. When both are crystallized they have some resemblance; but 
they are easily distinguished. 

Q. What are the uses of bichromate of potash in trade and com- 
merce ? 


Plaintifis’ counsel objects on the ground that both bichromate of 
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soda and bichromate of potash are enumerated under the tariff at 
different rates of duty and as separate articles, and that any testi- 
mony offered for the purpose of assimilating the two under the 
similitude rule of the tariff— 2499 Rev. Stats—is incompetent, 
immaterial, irrelevant, and improper. Objection overruled, and 
plaintiffs’ counsel excepts to said ruling of the court and gives no- 

tice then and there that all testimony offered for the purpose 
23 of showing a similitude, either in material, quality, texture, 

or the use to which it may be applied, between bichromate of 
soda enumerated as a chemical compound and salt by whatever 
name known, &c., and bichromate of potash throughout the trial 
will be understood as being given under the like objections, ruling, 
and exception if admitted. 


Answer. It is used for making chrome yellows and for dyeing— 
in making different eolors in dyeing and printing. Bichromate of 
soda I do not think is used much for making chrome yellow; they 
have never been able to do so, so far as I know, to any extent. Bi- 
chromate of soda is used mostly in dyeing, in producing blacks on 
cotton, very largely on cotton and wool, &c., and for a great many 
dyeing processes. For some reason or other bichromate of soda has 
not been used for making chrome yellow; it has not been practi- 
cable to work it. When the article came into use I tried to sell it 
for that purpose and it was universally rejected by all chrome-yellow 
makers. We sell it chiefly fordyeing. I have heard, I believe, that 
it is used in batteries, but I never sold it for that purpose. 


[Isaac W. DrumMonp, a witness for the plaintiff, testified that he 
was a chemist by profession, engaged in that capacity for F. W. 
Devoe, color manufacturers, in New York city, and they are engaged 
extensively so manufacturing. 

That he obtained his chemical education under Professor 
24 Charles I’. Chandler, at the school of mines, Columbia Col- 
lege, New York, some ten years ago. 

The meaning of a chemical compound is that it is the union of 
two or more bodies the resulting characteristics of which do not par- 
take at all of the characteristics of the two bodies thus united. A 
salt is a combination of an acidandabase. A base, generally speak- 
ing, is the union of a metal and oxygen. Bichromate of soda is a 
salt composed of an acid, chromic acid, and a base, sodium. Sodium 
isa metal. Bichromate of potash is alsoa salt. [tis a combination 
of an acid, chromic acid, and the base, potash. Potash and soda are 
two different bases. I am practically acquainted with both bichro- 
mate of soda and bichromate of potash. We have bought the former 
and both buy and sell the latter. I have several times used bichro- 
mate of soda in my business for the manufacture of chrome yellows. 
The results have been unsatisfactory, not what we should care to sell ; 
what the reason is I do not know. We manufacture colors largely 
and chromate of lead in large quantities, which we make of bichro- 
mate of potash and nitrate of lead. 

Chemical eompounds, salts, and alkalis are extensively used as a 
class in color making and dyeing, and are the tools of trade, so to 


eet a ee 
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speak, of those industries. There is a difference in price ; there is a 

difference also in solubility between bichromate of soda and bichro- 

mate of potash, and, as ordinarily found in commerce, a difference 
in appearance. 

25 Q. As usually found in commerce is there much difference 
in appearance between bichromate of soda and bichromate of 

potash ? 

A. Yes, sir. 

Q. What is the difference ? 

A. Bichromate of potash crystallizes in large, bright, orange-red 
pebbles and the bichromate of soda which is generally in commerce 
is rather an amorphous body and is not at all as brilliant as the bi- 
chromate of potash. It has been evaporated instead of crystallized. 

Q. Will you illustrate that by these specimens that I show you? 

A. (Referring to lump.) That is a crystallized product of bichro- 
mate of potash. You see it is very brilliant. The color is very 
high. It crystallizes in rather perfect crystals. ‘That (in the bottle) 
is bichromate of soda which has an amorphous constituency. It 
hardly shows any crystallized form and is very dark in color as 
compared with the bichromate of potash. It is a very delicate ques- 
tion when it comes to the air. This (referring to sample—another 
bottle) is also another sample of bichromate of soda which is in very 
fine grains. It also has very little characteristics of crystallization. 

Q. And as presented there, is that the way it usually comes in 
commerce ? 

A. That is the way I have bought it, sir; yes, sir. 


On cross-examination the witness testified that he consid- 

26 ered Dr. Chandler a high authority; that there are a great 

many chemical compounds or salts; that the active and de- 

sirable ingredient in both these salts is the chromic acid, the base in 
one instance being potash and the other soda. 

On his redirect examination he testified that biclromate of soda 
as a tinctorial agent lad been brought to his notice within four or 
five years, but it had been known as a chemical salt in chemistry 
for a very long time—perhaps for fifty years—and named in all the 
leading chemistries. He found references to it in 1831. Witness 
further read from a “ Practical Treatise on Dyeing and Calico Print- 
ing,’ published at New York in the year 1860 by Robert McFar- 
land : “Soda is sometimes used instead of potash in the preparation 
of asaltof chrome. It answers the purpose of the dyer equally 
well.” | 

Chromic acid gives a different result when combined with potash 
from what it does when combined with soda in the business of color- 
making. Chromic acid may be combined with other bases like am- 
monium, lime, or almost any base. 

Q. In regard to the manufacture of these articles, are they made 
direct from chromic acid or by a long process from chromate of 
iron? | 

A. The chromium that is found in nature is found combined with 
iron,and that has to be extracted from the iron before it is combined 
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with potash or soda in order to form the bichromate of soda or bi- 
chromate of potash. 


27 JOHN CAWLEY, a witness for the plaintiff, testified that he 
was a chemist in the color works of James P. Barnett, at New- 
ark, N. J. 

That he had used bichromate of soda quite largely for making 
colors, principally chrome yellows. We used it to replace bichro- 
mate of potash, and we found that we had to devise an entirely new 
process in order to use it in that way. 


On cross-examination he testified that in using bichromate of soda 
in making colors they failed to get the colors they used to get, and 
have still to use bichromate of potash for those colors. The desira- 
ble ingredient for us in both these salts ischromic acid. The potash 
or soda are vehicles that carry the chromic acid. Bichromate of 
soda, in the nature of the case, cannot be as pure as bichromate of 
potash. We endeavored to use it for the latter, but couldn’t. 

. Hasn’t it been brought in here in recent years, and in trade 
and commerce in this country, and used as a substitute for a great 
variety of uses fur bichromate of potash ? 


Objected to by plaintiffs’ counsel as immaterial and incompetent 
and improper for reasons hereinbefore stated in former exception. 
Objection overruled. Plaintiff excepts. 


Answer. Yes, sir; besides e¢hrome yellow it is used in making 
blacks, wood lakes, and such colors. The resulting color 
28 when bichromate of soda is used is altogether different and 
inferior from that when bichromate of potash is used, although 
you get as much chromic acid from the one as the other. In some 
cuses we have devised methods, after a great deal of labor and a great 
deal of loss, to still use it, because it is cheaper than bichromate of 
potash. We should never think of using it at the same price for 
each. We only use it to make some chrome yellows; not all. We 
have been using it ona large and small seale for the past three 
vears. 


Here the plaintiffs rested their case. 
Evidence was then introduced on behalf of the defendant: 


CuHares F. CHANDLER, professor of chemistry in Columbia Col- 
lege, New York, testified that he was acquainted with the articles 
known as bichromate of soda and bichroinate of potash. 

Q. Will you state what the difference or similarity is between 
them ? 

By Prarntirrs’ Counset: Under the similitude law, do you 
mean ¢ / 

DeFENDANT’s CounsEL: I am asking for the difference or sim- 
ilarity of those two things. 

PLAINTIFFS’ CounsEL: Well, if your honor please, if the question 
is to be whether they are the same constitutions of matter or com- 
position of matter I have no objection to the question; but if it is 
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to show that these articles are similar one to the other for the 
29 purpose of invoking the similitude law in this case I object 
to the question as immaterial and irrelevant. 


After argument the court overruled said objection; to which 
plaintiffs’ counsel excepted. , 


Answer. They are almost absolutely identical. The difference is 
in the base or metal, which in the one case is potassium and the 
other sodium. These are two alkaline metals, which are mere 
vehicles for the other constituents of the salt, and for practical pur- 
poses it is immaterial which of these metals is present. There is no 
chromic acid in either of these salts. It is a compound of the metal 
potassium in one case and the metal sodium in the other with a 
certain oxide of chromium, but there is no chromic acid present. 
So far as the chemical properties of the two salts are concerned, they 
are identical for every purpose for which the salts are employed, 
and may be applied to the same uses and with equal results. A 
chemical salt may be defined as an acid in which the hydrogen has 
been replaced by a metal or an electro-positive group of elements. 
Familiar examples of salts are common salt, ordinary fats, many 


ethers are salts, oi! of wintergreen, stearine. The fats are. salts of 


propenyl. Spermaceti is a salt, chemically speaking, and soap— 
hard soap—is stearate of sodium chiefly. 


On cross-examination he further testified that bichromate of soda 
and bichromate of potash were both chemical compounds and salts, 
and that he never had any practical experience in manufacturing, 
only in the laboratory. 


30 Victor J. BLoepe, a witness for the defendant, testified 
that he was a manufacturing chemist, living in Baltimore ; 
that he has been a manufacturing chemist for fifteen years; that he 
made a specialty of chemicals and their application to fibers and 
fabrics and colors, and was acquainted with the articles commercially 
known as bichromate of soda and bichromate of potash. ‘The first 
commercial sample of bichromate of soda I believe I saw was in 
1884. Prior to that time I think it had not been known or used 
commercially in this country. The useful ingredient in both bi- 
chromate of soda and bichromate of potash is the chromic acid. 
Q. What is the difference or similarity between these articles? 


Objected to by plaintiffs’ counsel as immaterial, irrelevant, and 
incompetent and improper, and furnishing no foundation for the 
introduction of evidence under § 2499 Rev. Stats. Objection over- 
ruled by the court, and plaintiffs’ counsel excepts. 


Ans. I consider them practically for all inanufacturing purposes 
identical. 

Q. Can they be used for the same purposes ? 

A. They can for all purposes, | think. 

Q. With the same results? 

A. With the sanfe results. Iso use them myself, 

Q. What are they used for? 
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A. They are used in dyeing and printing of textile fabrics in 
various colors, form part of brown colors in dyeing black, 
ol purple, blue, and yellows, oranges, and also for the manu- 
facture of pigment colors, yellows and oranges mainly. In 
a general way lam acquainted with the manufacture of the two 
articles. I think the processes of their manufacture are practically 
the same. 
@. Has the introduction of bichromate of soda given rise to any 
new use, or is it simply used as a substitute for bichromate of potash 
in trade and commerce? 


Objected to by plaintiffs’ counsel as immaterial, irrelevant, in- 
competent, and Improper, for the reasons hereinbefore stated as to 
the introduction of evidence under § 2499 Rev. Stats. Objection 
overruled by the court, and plaintiffs’ counsel then and there excepts. 


Ans. It has given rise to no new use; it is simply used as a sub- 
stitute. 


On cross-examination by plaintiffs’ counsel the witness further 
testified that he was president of the Baltimore Chemical Company ; 
that he gained his experience with these articles in their application 
to his own work in his own manufactory, he being a manufacturer 
of colors and dye-stuffs for dyers and printers, in which business 
he used both bichromate of potash and bichromate of soda quite 
largely. Lately he had used the latter instead of the former. The 
former is composed of chromicacid combined with potash, the latter 
of chromic acid combihed with soda. ‘Theoretically speaking, the 
resulting products are chemically different. In their use they are 
not. Asa matter of fact, as constitutions of matter they are 
different. I heard Dr. Chandler say there was no chromie 
acid in either of these articles. They are chemical salts. If 
one should send me bichromate of soda when I wanted bichromate 
of potash I should not accept it as filling the order. ‘There is a dif- 
ference in the commercial value. There is no difference in the uses 
to which they are to be applied or in the way they are to be used; 
none whatever. Exposed to the air, bichromate of soda absorbs 
moisture and becomes damp. Bichromate of soda is capable of 
being stored up and kept in stock for a year in the ordinary way as 
you preserve any package in barrels or casks. We make various 
printing colors, which applied to the fibre and put through the 
process of calico printing and dyeing become black. We alsomake 
pigments the compound of lead and chrome known as chrome 
yellow. Chromate of lead is chrome yellow. ‘There are a great 
many varieties of it. I have made all, but not as a regular thing. 
There is a difference in price according to the shade. I cannot 
state whether bichromate of soda would make American vermilion 
or not. 


-— 
~~ 


Redirect: 
‘To extract chromic acid, if we desire to extract it, or for certain 
colors where the chromic acid is to be developed we add to bichro- 
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mate of soda or bichromate of potash sulphuric acid. We make 
the chromic acid by adding sulphuric. 


Recross : 
Jo I stated the chromic acid was the valuable ingredient in 

these two articles. It is necessary to have soda or potash as 
a vehicle for the acid in the production of colors. You may have 
soda, potash, ammonia, or any other vehicle. You can’t practically 
as a business use the chromic acid unless you have a velicle for it. 
Theoretically you could, practically you can’t. But this vehicle is 
simply for the purpose of manipulation and has nothing whatever 
to do with the resulting color. 

Tuomas C. Hunter, a witness for the defendant, testified that’ he 
wus a chemist in the ealico printing, dyeing, and chemical manu- 
facturing business in Philadelphia with the old house of James and 
John Hunter, print works, and used both bichromate of potash and 
bichromate of soda in his business, but principally the former. 

Q. Will you state to what uses in your business these articles are 
put? 

Plaintiffs’ counsel objects to the question as immaterial, irrele- 
vant, incompetent, and improper, for the reasons hereinbefore stated 
as to the introduction of evidence under § 2499 Rev. Stats., and, 
being overruled by the court, then and there excepts to such ruling. 

The witness then testified that these salts were used principally 
by him to discharge indigo; alsoas a mordant for blacks and other 
shades of colors in calico printing; also for raising aniline blacks 


= ? 


after they were printed and for other purposes; that both 
o4 articles were used by him for the same purpose with equal 
result. 


On cross-examination by plaintiffs’ counsel he further testified : 

Q. You say you have used principally potash ? 

A. Yes. 

Q. These articles are identical, practically ? 

A. Practically. 

Q. Why is it, then, if these articles are practically identical and 
soda is cheaper than potash—what. makes you use bichromate of 
poiash ? 

A. The difference is so trifling in price that for our purpose we 
haven’t thought it worth while to change. 

Q. Then you used bichromate of soda at one time, you say ? 

A. To some extent. ; 

Q. Why did you change to potash, then ? 

A. We merely used the soda salt experimentally to see whetlrer 
it was worth the difference. 

Q. And you found it was not, did you ? 

A. Yes; they were so near identical. The first reason for our 
using it was that the salt for some time came in without paying the 
full duty, and that is the reason for our experiment. If it had con- 
tinued to do so we would have used the soda salt, 
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Q. Is it not a fact that there is more chromic acid in a pound of 
bichromate of soda than there is in a pound of bichromate of pot- 
ash ? 

A. I have never tested this. 

@.. You don’t know. “ 

. Theoretically there should be more in the soda salt. 

Q. Theoretically there should be more of the useful ingredient— 
this chromic acid—in the bichromate of soda than there would be 
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in the bichromate of potash ? 
A. Yes. 
Q. Then why don’t you use it—why don’t you use the 
OO bichromate of soda all the time? 


A. I told you the reason. 
On his redirect examination, having produced samples of calico 
dyed with indigo and discharged with the soda salt, and also with 
the potash salt, he further testified on his recross-examination : 


“~~ 


the same prac- 
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izing agents | 


). 
tical results by other tinctorial agents—other oxi 

A. You mean get a discharge on indigo ? 

. Yes; produce the same color. 

A. We—the white 1s the part that is printed in this case. 

(). It is the blue vou get? 

A. No; the blue is dyed first, dyed in the piece, and then the 
chromate or bichromate is printed on the indigo and afterwards 
passed through acid, which liberates the chromic acid—the useful 
ingredient in this case. 

Q. Suppose you used chlorine; wouldn’t it give you the same 


(. In regard to those two articles couldn’t you g 
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thing? 

A. You could do it, but with danger of tendering your cloth. 

Q. Couldn’t you do it with some other oxidizing agent and get 
the same color? 

A. Yes; it could be done. 

Q. Take any good oxidizing agent; you could do the same thing, 
couldn’t you? 

A. Not any; no. 

Q. Any good one—any suitable one? 

A. Any suitable one you could for this particular purpose. 

. What suitable ones are there besides this soda and potash ? 

A. Well, this is the practical method. The others are 
36 either more expensive or else dangerous to the fibre, or there 
is some other reason why they are not used. 

Q. l ask you, as a fact, whether they could not be produced; you 
say they could? 

A. They could ; yes. 

Q. You mentioned chlorine as one; what other one is there? 

A. There are a number of others; chlorine alone is not an avail- 
able method; you have to use it in connection with something else. 
Bichromate of soda and bichromate of potash are both chemical 
compounds and salts. 
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ConRAD SEMPER, a witness for the defendant, testified that he was 
a chemist living in Philadelphia; that he had been a practical 
chemist for the last 20 years and was now with the firm of Harrison 
Bros. & Co.; that he was acquainted with and had used both bi- 
chromate of soda and bichronyate of potash. 

Q. Are they applied to the same uses? 

Plaintiffs’ counsel objects to the question and to the testimony 
offered under § 2499 Rev. Stats. as immaterial, irrelevant, incompe- 
tent, and improper on the grounds hereinbefore stated, and, being 
overruled by the court, then and there excepts to such ruling. 

Answer. They have been applied to the same uses with equal 
results. 

Q. Do you know how long this bichromate of soda has been used 
and dealt in in the trade and commerce of this country commer- 
cially ? 

OT Plaintiffs’ counsel objects on the ground that it is imma- 
terial. 

The objection being overruled, plaintiffs’ counsel excepts. 

Ans. I have heard of it about three years ago for the first time— 
three or four years ago; I don’t remember the exact time. 

That was the first I knew of it commercially. 


Upon his cross-examination he testified that bichromate of soda 
was a chemical compound and salt, and so, too, was bichromate of 
potash. 

Upon his redirect examination he further testified that he made 
chrome yellow with both these salts and produced samples, one 
made with the soda salt and the other made with the potash salt, 
and he could not tell which was so made unless he had the other 
one beside it. He further testified on his recross-examination by 
plaintiffs’ counsel that it was possible to make with bichromate of 
soda, as well as with bichromate of potash, the shades of chrome 
yellow known as orange, medium, and lemon, but they had never 
done it; they had never made all the shades with bichromate of 
soda; they had made similar chromes to the samples, but the wit- 
ness would not say that they had made these exact shades. 


Henry SHAW, a witness for the defendant, testified that he was a 
chemist formerly employed in the works of John and James White, 
the largest bichromate of potash manufacturers in the world, 
38 at Wellington, near Glasgow, Scotland, for seven years. For 
the past three years he had been located in business at Phila- 
delphia ; that he was familiar with bichromate of potash, out not 
with bichromate of soda. 
Q. Have you ever handled bichromate of soda-? 
A.-We have never had any bichromate of soda made beyond 
simple laboratory experiments. 
Q. Is bichromate of soda comparatively a new article in com- 
merce in this country ? 
A. There had been no bichromate of soda made when I left. I 
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left in November, 18838, and at that date there was no bichromate of 
soda at all made by that firm. 


On cross-examination by plaintiffs’ counsel he further testified 
that bichromate of soda was a chemical compound and salt, and so, 
too, was bichromate of potash. 


HaypEeN M. BAKer, a witness for the defendant, testified that he 
was a custom-house chemist and had been familiar with bichromate 
of potash and bichromate of soda about two years and a half. 

(. What is the difference or similarity between bichromate of 
soda and bichromate of potash ? 

Objected to by plaintiffs’ counsel as incompetent, irrelevant, and 
immaterial. Objection overruled by the court; to which ruling 
plaintiffs counsel then and there excepts. 


Ans. In the case of potassium bichromate the proportion 
oD of potassium is 26.56% and of chromium, 35.41%, and oxy- 
gen,32.8%. In the case of soda bichromate it is 17.58% of 
sodium, 38.71% of chromium, and 42.08% of oxygen. This refers 
to the chemically pure articles. ‘There would be some variation in 
the commercial articles. The bichromate of soda often contains 
water in considerable quantities. 
Q. Go on and state all the difference or similarity and — what 
uses they are put. 


Objected to by plaintiffs’ counsel as immaterial, irrelevant, and 
incomptent; which objection being overruled by the court, plain- 
tiffs’ counsel then and there excepted to said ruling and to the in- 
troduction of such evidence. 


Ans. In their uses they are very similar. They are applied to 
nearly the same purposes, with few exceptions. There are some ob- 
jections, as in discharging indigo the bichromate of soda is apt to 
leave the figure less well defined than the bicliromate of potash, but 
practically their properties are the same for nearly every applica- 
tion, like the use in galvanic batteries, or as an oxidizing agent, or 
for dyeing purposes, or for the manufacture of colors, organic and 
Morgane. 

Q. For those purposes could one be used interchangeably for the 
other? 

Objected to by plaintiffs’ counsel as irrelevant, incompe- 
40 tent, and immaterial; which objection being overruled by 
the court, plaintiffs’ counsel then and there excepted. 


Ans. For some purposes; yes, sir. 


Upon cross-examination by plaintiff's counsel the witness further 
testified : 


I knew the tinetorial qualities and properties of bichromate of 
soda and the effects it would produce in dyeing and printing before 
it was introduced in this country, and when I became acquainted 
with it as a chemist knew that it could be applied asa tinctorial 


On 7 


*) 
y=" 4G é 


18 EARL PHILIP MASON ET AL. VS. 


agent, although there are some things I know about it now that I 
did not know then. It isa chemical compound and salt, and so, 
too, is bichromate of potash. 


Henry PEMBERTON, Jr., a witness for the defendant, testified that 
he was a manufacturing chemist, residing in Philadelphia, and had 
been for ten years, and was acquainted with the articles of bichro- 
mate of soda and bichromate of potash. 

Q. Do you know to what uses they are applied ? 


Objected to by plaintiffs’ counsel as immaterial, irrelevant, incom- 
petent, and improper for the reasons hereinbefore given; which 
objection being overruled by the court, plaintiffs’ counsel then and 
there excepted. 


The witness then testified that they are used in the manufacturing 

of paints, colors—yellows and greens—in dyeing and discharging 

yarious colors, in galvanic batteries, in manufacturing aliza- 

41 rine and inks, and any minor purposes. I have no positive 

personal proof that each is used for all these purpose, but in a 
general way I know they are. 

I manufacture bichromate of potash. The active and veluable in- 
gredient in that and in bichromate of soda is chromic acid. ‘The 
potash or soda are simply put there in order to enable the chromic 
acid to be sold in a merchantable form ; it is a corrosive acid and 
cannot be easily shipped or manipulated; it has to be shipped in a 
special apparatus, while these salts are transported in ordinary casks 
or barrels of about 700 lbs. net weight. 

The manufacturing process of the two is practicalarly identical— 
i. €., & factory manufacturing bichromate of potash could be turned 
into one for the manufacture of bichromate of soda with very little, 
if any, modification. 


Upon cross-examination by plaintiffs’ counsel he further testified 
that he had made small lots of bichromate of soda; there was a dif- 
ference in price between the two articles; that a barrel of bichro- 
mate of soda under a week’s exposure to the atmosphere would 
absorb a few pounds of water—say from one-half of one per cent. to 
one per cent. of water. The best proof that chromic acid cannot be 
presented to commerce in any form unless combined with a base is 
that it has not been done; it is expensive to make pure chromic 
acid, and it is difficult to handle and use in the arts, to ship and 

pack it, and it practically requires the addition of a base to 
42 make it a useful product. The base does not enter into any 
purpose for which it is used and possesses no tinctorial 
ower. ; 
ber articles are chemical compounds and salts and combinations 
of alkali. 


WILLIAM SIMON, a witness for the defence, testified that he was a 
practical chemist of: sixteen years, residing in Baltimore, and was 
acquainted with bichromate of soda and bichromate of potash. 


. 


Q. Will you state their difference or similarity ? 
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Objected to by plaintiffs’ counsel as irrelevant, immaterial, and 
incompetent. Objection overruled by the court; to which ruling 
plaintiffs’ counsel then and there excepts. 


A. The physical properties of the two substances are in so far iden- 
tical that they have the same color and are odorless and very soluble. 
In regard to chemical properties they are also identical as far as the 
main constituent, the chromic acid, 1s concerned. ‘They are both 
salts, producing identical results, identical colors, or they act identi- 
cally as oxidizing agents. 

Q. ‘To what uses are they put? 


Objected to by plaintiffs’ counsel as immaterial, irrelevant, and 
incompetent. Objection overruled ; to which ruling plaintiffs’ coun- 
sel duly excepts. 


—. They are used mainly for dyeing, for produciug certain 

13 pigments, and as oxidizing agents in batteries, &c., with 

identical results. Bichromate of soda is more soluble and 

absorbs when exposed to moist air water, but I have kept two bar- 

rels for eight months, weighing them every month, without finding 
anv increase in weight. 

Pure bichromate of soda contains more chromic acid than bi- 
chromate of potash, but the commercial article is made so as to con- 
tain exactly the same amount of chromic acid, and this is done to 
facilitate the operations of the consumer, who would not like to use 
an article as a substitute which contained either more or less of 
chromic acid. Bichromate of soda has been known and used as a 
commercial article since the sutinmer or fall of 1884. <A few years 
previous to that I tried to get a single ounce for the sake of experi- 
ments, and I could not obtain that ounce by applying to any of the 
dealers in this country of rare chemicals. 


The witness further testified, under the exception of plaintiffs’ 
counsel to the ruling of the court overruling an objection to the 
admissibility of the same as irrelevant and immaterial, that bichro- 
mate of soda was then used In 1884 as a substitute for bichromate of 
potash and thus advertised in commercial papers and so used in 
the trade. 


Upon cross-examination by plaintiffs’ counsel the witness further 
testified that he was the manufacturing chemist of the Balti- 

14 more Chrome Works and had the management of both 
bichromate of soda and bichromate of potash. ‘They were 

both made from chrome ore, lime acid, &c., the materials being 
identical, substituting simply soda for potash, as the case might re- 
quire. His company had been interested for many years at Balti- 
more in the manufacture of bichromate of potash and were inter- 
ested to some extent in the result of this trial. Bichromate of soda 
and bichromate of potash are each chemical compounds and salts 
and alsv combinations of an alkali and a metal. ‘The reason why 
the consumption of bichromate of soda has not increased more rap- 
idly than it has done already is most likely due to the fact that 
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when it was first imported from Germany it was brought here as an 
impure article. The manufacturers there, trying to make an article 
equal in the quantity of chromic acid, had to add some impurity, 
as otherwise they would have given more chromic acid, so they 
added such salts as sulphate of sodium, sulphide of sodium, chloride 
of sodium, and the unsatisfactory results obtained by some of the 
consumers two years ago or three years ago were most likely due to 
this fact. The substance now left to make up for the difference be- 
tween what is used for adulterating the article, I might say, is sim- 
ply water—water of crystallization—which is not an objectionable 
article in any way, because it has to be dissolved, anyhow. So the 
consumption will increase as the consumer sees that the article is 

actually applicable to all these operations. The consump- 
45 tion is increasing. Any one introducing a new article has 

difficulties in doing so. I have made large quantities of 
bichromate of soda. I have not made all these chrome yellows of 
it. I am positive I could produce them. I will not say that I have 
made them. I have made a shade something like American ver- 
milion from the soda salt. I admit that Iam not familiar with 
the manufacture of these various chromates of lead—with the vari- 
ous shades. In all those cases in which I attempted to produce a 
certain shade I succeeded, and I infer from that | could do so as to 
the others. 


In rebuttal the plaintiffs recalled Jonn Cawtey, who testified 
that he had heard the testimony of the witness for the defence as to 
the manufacture of chrome yellows from bichromate of soda as a 
substitute for or a replacement of bichromate of potash; that he 
had not found it possible to make the same colors in the same way. 
In some cases I have not found it possible to make the same colors 
at all from bichromate of soda that I have from bichromate of pot- 
ash. 

Q. How about the very light or very dark shades? 

A. Well, I think that the difficulty is with the middle shades, too. 
It is impossible to obtain the same degree of brightness or to con- 
trol the shades in the same way that one can with bichromate of 

potash. You can’t substitute one for the other without great 
46 difficulty. In other words, if you had been making a line of 

colors with bichromate of potash you couldn’t substitute the 
bichromate of soda and make the same color. 


Upon cross-examination by defendant’s counsel he further testi- 
fied that he had been a manufacturer of colors about eight years; 
that he had used a great many tons of bichromate of soda to make 
colors and made a great many colors; that it would make some 
colors and not others. 


At the close of the testimony defendant’s counsel moved the court 
to direct a verdict for the defendant on the ground that the plain- 
tiffs had not proven facts sufficient to evable them to recover. 

Plaintiffs’ counsel, upon the following ground, moved the court to 
direct a verdict for the plaintiffs: 


. 
rm 


WILLIAM H. ROBERTSON, LATE COLLECTOR, &c. 21 


Because bichromate of soda is a chemical compound and salt and 
so known, and is not otherwise specially enumerated or provided for 
in the tariff act; which the court denied, and the plaintiffs then 
and there excepted. 

And also made a separate motion to direct a verdict for the plain- 
tiffs because bichromate of soda, being a chemical compound and 
salt not specially enumerated or provided for in the tariff act, is du- 
tiable as such and cannot be dutiable as bichromate of potash, which 
is another chemical compound and salt and known by a different 
name and isa distinct composition of matter and specially named 
in said tariff act; which the court denied, and plaintiffs then and 

there excepted. 
17 And also made a separate motion to direct a verdict for the 

plaintiffs because bichromate of soda, being enumerated in 
tariff Schedule A as a chemical compound and salt not specially 
enumerated or provided for in the tariff act of March 3, 1883, is an 
enumerated article, and the similitude provisions of section 2499 
Revised Statutes do not affect it for duty purposes, and it cannot be 
regarded under them as dutiable at the same rate as bichromate of 
potash, another chemical compound and salt which is specially 
named in said act; which the court denied, and the plaintiffs’ coun- 
sel then and there excepted. 

The court thereupon ruled as follows, viz: 

‘The only question in this case is whether bichromate of soda is 
un enumerated article. ‘The only enumeration is that stated in the 
statute, a “chemical compound and salt.” A chemical compound 
enumerates nothing, any more than the general term manufacture. 
A chemical salt is, speaking generally and not with scientific pre- 


‘ cision, the combination of an acid and a base. A base Is the union 


of a metal and oxygen. It is a most general term. I cannot think 
that within the meaning of the statute the term “chemical com; 
pound and salt” enumerates the article of bichromate of soda. 
There is no question in my mind from the testimony that bichro- 
mate of soda has a similitude in the uses to which it is applied to bi- 

chromate of potash. It is not, perhaps, as valuable or bene- 
48 ficial in the manufacture of chrome yellow as the bichromate 

of potash ; but the universal testimony of both plaintiffs and 
defendant’s witnesses is that the general uses to which the two arti- 
cles are applied are substantially identical. 

The point of difference is that the plaintiffs’ witnesses testify that 
bichromate of soda cannot be used to much advantage in the pro- 
duction of chrome yellow and of some other shades or perhaps many 
other shades of colors, giving to the testimony as much latitude as 
it will bear; but the general purposes for which it is used, the wit- 
nesses, starting with the testimony of Professor Morton, agree, are 
substantially the same. 

In my opinion there is no question of fact to go to the jury. 
There is only a question of law. 

Plaintiffs’ counsel thereupon asked the court to submit the evi- 
dence on the question of similitude to the jury, which being denied 
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by the court, the plaintiffs counsel then and there excepted to such 
ruling and refusal. 

Plaintiffs’ counsel then excepted to the rulings of the court sev- 
erally in denying the several prayers of the plaintiffs to direct a 
verdict in their favor upon the grounds hereinbefore stated in sup- 
port of said separate motions. 

Plaintiffs’ counsel also then and there excepted to so much 
49 of the aforesaid ruling of the court as held that bichromate 
of soda is not an enumerated article as a chemical compound 

or salt. 

Plaintiffs’ counsel also then and there excepted to so much of the 
decision of the court as decides that, as a matter of law, the article 
of bichromate of soda bears a similitude to bichromate of potash, ask- 
ing instead that that question be submitted to the jury and except- 
ing to the refusal of the court so to submit the same. 

By direction of the court the jury then rendered a verdict in favor 
of the defendant; to which direction plaintiffs’ counsel then and 
there excepted. 

And because the said matters of fact and law and the said several 
exceptions so offered and made to the opinions, instructions, and de- 
cisions of the court and to the admission of testimony during the 
trial do not otherwise appear by the record, therefore, on the prayer 
of the plaintiffs, by their counsel, the said judge has signed the 
foregoing as and for tle bill of exceptions in this cause nune pro 
tunc and as and for the 26th day of January, 1887, and directed the 
same to be filed accordingly. 


(Signed) N. SHIPMAN, Judge. 
o0 | Endorsed :] 10176. U. S. cireuit court, southern district 


of New York. E. P. Mason et al. vs. W. H. Robertson. Bill 
of exceptions. Hartley & Coleman, plaintiffs’ attorneys, 62 Wall 
St.. New York city. U. S. circuit court. Filed July 29, 1887. 
Timothy Griffith, clerk. 
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Eart P. Mason et al., Plaintiffs in) 
Error a me : 
vs | Oct. lerin, 187 - Assign- 
O-. i i me 
y ° . ti , ( J *; "S 
Wixxi1aM H. Roperrson, Defendant in | lent of Errors. 
Error. } 


Afterwards, to wit, on the third Monday of the same term, before 
the justices of the said court, at the Capitol, in Washington, come the 
said plaintiffs in error, by Hartley & Coleman, their attorneys, and 
say that in the record and proceedings aforesaid there is manifest 
error, in this, to wit, that by the record aforesaid it appears that the 
judgment aforesaid in form aforesaid given was given for the said 
defendant in error against the said plaintiffs in error, whereas by 
the law of the land the said judgment ought to have been given for 
the said plaintiffs against the said defendant, 


-~ 
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And the said plaintiffs pray that the judgment aforesaid for the 
‘or aforesaid and other errors in the record and proceedings afore- 
id may be reversed, annulled, and altogether held for nothing, 
d that they, the said plaintiffs, may be restored to all things which 
ey have lost by occasion of said judgment, ce. 
HARTLEY & COLEMAN, 
Altorneys for Pl'ffs in Error. 


; [ Endorsed :| 10176. United States Supreme Court. E-. P. 
Mason e al., plaintiffs in error, vs. W. H. Robertson, defend- 
“tinerror. Assignment oferrors. Hartley & Coleman, pl’ffs’ att’ys, 
2 Wall St., N. Y. city. Due service of a copy of hereof is hereby 
tknowledged this 18th day of October, 1887. Stephen A. Walker, 
IS. att’y, attorney for def’t in error. U.S. circuit court. Filed 


ct. 18, 1887. ‘Timothy Griffith, clerk 


“3 Supreme Court of the United States. 


Eart P. Mason ef al., Plaintiffs in Error, 
vs. Oct. Term, 1887. 
WitwtrAmM H. Ropertson, Defendant in Error. if 


Afterwards, to wit, on the third Monday of the same term, before 

1e justices of the said court, at the Capitol, in Washington, comes 

ie said defendant in error, by Stephen A. Walker, the attorney of 
le United States, attorney for said defendant, and says that neither 
) the record nor proceedings aforesaid is there any error nor in the 
iving of the judgment aforesaid, and he prays that the court now 
‘re may proceed to examine as well the record and proceedings 
aforesaid as the matters aforesaid above assigned for error, 


and that the judgment aforesaid in form aforesaid given may 
J be in all things affirmed, ce. 
‘ STEPHEN A. WALKER, 


Attorney for Defendant in Error. 


(Endorsed :) 10176. U.S. Supreme Court. Kk. P. Mason & al., 
tis in error, vs. W. H. Robertson, def’t in error. Joinder in error. 
tue service of a copy hereof is hereby admitted this 18th day of 
‘ctober, 1887. Hartley & Coleman, pl’ffs’ att’ys. U. S. cireuit 
putt. Filed Oct. 18th, 1887. Timothy Griffith, clerk. 


) U.S. Cireuit Court, Southern District of New York. 
KARL P. Mason & al. ) 
v. No. 10176. 
W. H. Ropertson. 


And now come the plaintiffs, by Hartley & Coleman, their att’ys, 

_ad show to the court that the judgment herein in favor of the de- 
dant and against the plaintiffs is for the sum of forty-six 5), 
silars, and that the plaintiffs propose to sue out a writ of error to 
wuse the said judgment to be reviewed, and they further propose, 
— 3 the security to be taken by the court, to pay into the registry of 
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the court the sum of eighty dollars, conditioned upon the successful 
prosecution of their said writ of error to effect and that they will 


pay all damages and costs if they fail to reverse the judgment 
aforesaid, said sum of eighty dollars to be hereafter paid out 


56 upon the order of the court as it may be found due. 

Now, therefore, it is ordered that such payment into the 
registry of this court shall be good and sufficient security upon said 
writ of error and the citation thereunder. 


kK. HENRY LACOMBE, Judge. 


Received into the registry of this court from the plaintiffs in this 
action eighty dollars in accordance with the foregoing orde rr. 
Dated New Y ork, Oct. 17, 1887. 
TIMOTHY GRIFFITH, Clert. 


(Endorsed :) No. 10176. U.S. circuit court, south. dist. of N. Y. 
EK. P. Mason & al. v. W. H. Robertson. Order. Hartley & Colen.an, 
pl’fis’ att’ys, 62 W all St., New York city. U.S. cireuit court. Filed 
Oct. 17, 1887. Timothy Griffith, clerk. 


57 UNITED STATES OF AMERICA, 88: 
To William H. Robertson, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the third Monday of October term, eighteen hundred and eighty- 
seven, to wit, the 24th day of October, 1887, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the southern district of New York, wherein Earl Philip 
Mason, William P. Chapin, Samuel L. Peck, Edward E. Arnold, and 
J. Frank Greene are plaintiffs in error and you are defendant in 
error, to show cause, if any there be, why the judgment in the said 
writ of error mentioned should not be etaiad and speedy justice 
should not be done to the parties in that behalf. 

Dated New York, Oct. 17th, 1887. 

EK. HENRY LACOMBE, Judge. 


58 [Endorsed:] KE. & A. A. 715. 10176. U. S. Supreme 
Court. Earl P. Mason & al., plaintiffs in error, against W. H. 
Robertson, defendant in error. Citation. Due serviee:of a me of 
the within citation is hereby admitted this 17 day of October, 1887. 
Stephen A. Walker, —, attorney for defendant in error. 
[Stamped :] U. S. circuit court. Filed Oct. 17,1887. Timothy 
Griffith, clerk. 


Endorsed on cover: 8S. New York C.C.U.S. No.277. Earl Philip 
Mason, William P. Chapin, Samuel L. Peck, 1D juan E. Arnold, and 
J. Frank Greene, plaintiffs in error, vs. W ian H. Robertson, late 


collector of the port of New York. lr iled October 22, 1887. 
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Eart P. MASOon ET AL.. 
Plaintiffs in Error, 
October Term, 
vs. 1890. No. 277. 
Wiiuiam H. RosBerrson. ) 


BRIEF FOR PLAINTIFFS IN ERROR. 


Statement. 

_ 
4 In 1885 plaintiffs in error imported at New York an 
ee. : : pa 
Ps invoice of bichromate of soda. 
he . . ’ . 
Ze | Bichromate of soda is a salt composed of chromic 
° . 

ig acid and a base, sodium. 


Record, page 9, folio 24. 


It is both a chemical compound and a chemical salt. 
In this the witnesses and the Court agreed (Record, 
p. 7, fol. 20; p. 9, fol. 24; p. 12, fol. 30; p. 13, fol. 32; 
page 15, foot ; p. 16, fol. 37; p. 17, top; p. 18, top; p. 
18, fol. 42; p. 19, fol. 44; p. 21, fol. 47). 

The defendant Collector exacted duty, at three cents 
per pound, as upon a non-enumerated article resem- 
is bling bichromate of potash in the use to which it 


might be applied, under the similitude clause of Sec- 
tion 2499 Revised Statutes. 

Bichromate of potash paid by name three cents per 
pound under Schudule A of the Tariff Act of March 3, 
1883. 

Said Schedule A had a further provision for “all 
chemical compounds and salts, by whatever name known, 
and not specially enumerated or provided for in this 
act, twenty-five per centum ad valorem.” 

Plaintiff in error, claiming that his import was a 
chemical compound and salt not named in the statute, 
made due protest against the Collector's exaction, and 
brought this suit. 

All testimony as to similitude to bichromate of pot- 
ash was taken under the exceptions of plaintiff in 
error. 

Exceptions were also taken to the refusal of the 
Court to direct a verdict for the plaintiff on the un- 
contradicted evidence that the goods were a chemical 
compound and salt not specially enumerated and _ pro- 
vided for; also to his charge that the goods were a 
non-enumerated article, and that the term chemical 
compound and salt was not an enumeration of bi- 
chromate of soda; also to his refusal to submit the 
question of similitude to the jury ; also to his direction 
of a verdict for the defendant. 


The evidence was that the two articles were not the 
same either in fact or commercially. 


One of the plaintiffs testified that the article in suit 
was bichromate of soda, bought as such and sold as 
such. 

Magee was familiar with both articles; they were not 
the same article commercially nor would one be fur- 
nished under an order for the other. The difference in 
price was 14 cents (per pound) (Record, p. 7, fol. 19). 


Je 


Klipstein said they were different commercial articles 
(Record, p. 8, fol. 22). 

Blode said (p. 12, fol. 30) that he was acquainted 
with the articles commercially known as bichromate of 
soda and bichromate of potash ; also (p. 13, fol. 32), “ If 
one should send me bichromate of soda when I wanted 
bichromate of potash, 1 should not accept it as filling 
the order. There is a difference in the commercial 
value.” , 

Hunter (p. 14, fol. 34) testified there was a difference 
in price. 

Drummond (p. 9, fol. 24) testified there is a difference 
in price, also in solubility, and, as ordinarily found in 
commerce, a difference in apvearance. 

Prof. Morton said (p. 7, fol. 20) bichromate of pot- 
ash is not the same article as bichromate of soda. It 
is chemically a different substance, and it differs in 
physical properties, so that it is quite easy to recognize 
or distinguish one from the other. 


Tbere was a conflict of testimony on the question of 
similitude in use between the article in suit and bichro- 


mate of potash. 


Drummond, the manufacturing chemist of the color 
house of F. W. Devoe & Co., said that he had several 
times used bichromate of soda in the manufacture of 
chrome yellows instead of using bichromate of potash, 
und the result was so unsatisfactory they would not 
sell it. Chromic acid gives a different result when 
combined with potash than when combined with soda 
in the business of color making (p. 9, fol. 24). 

(P. 11, fol. 27), Plaintiffs’ witness Cawley, a chemist in 
the Barnet Color Works, testified that he had tried to re- 
place bichromate of potash with bichromate of soda be- 
‘ause it was cheaper, but found it could only be used by 
inventing new processes ; that for their old colors they 
had still to use bichromate of potash, and also (p. 20, 
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fol. 45), “If you had been making a line of colors with 
bichromate of potash you couldn’t substitute the bi- 
chromate of soda and make the same color.’ He had 
been a manufacturer of colors eight years and had used 
a great many tons of bichromate of soda (p. 20, fol. 46). 


Defendant’s witnesses gave evidence tending to show 
a similarity of use. 


Prof. Chandler said, “they may be applied to the 
same uses with equal results ” (p. 12, fol. 29), but “ he 
never had any practical experience in manufacturing, 
only in the laboratory.” 

Blode (p. 12, fol. 30) was sure that there was no 
difference in their use. He had made all varieties of 
chrome yellow, but not as a regular thing. I cannot 
state whether bichromate of soda would make Ameri- 
can vermillion or not.” 

Hunter (p. 14, fol. 33) had used both in dyeing with 
equal results, but principally bichromate of potash, and 
preferred it, used the soda salt only experimentally. 

Plaintiff's witnesses were practical color makers who 
used bichromate of soda by the ton, while defendants 
were in general scientific experts who were obliged on 
cross-examination to confess either that they had never 
done the things they said could be done, or, if at all, 
only experimentally. 

For instance, defendant's witness Semper (p. 16), who 
said on his direct examination that the articles are ap- 
plied to the same uses with equal results. On his 
cross-examination said that it was possible to make 
with bichromate of soda as well as with bichromate of 
potash the shades of chrome yellow known as orange, 
medium and lemon, but they had never done it; they 
had never made all the shades with bichromate of 
soda. 

Pemberton (p. 18, fol. 41) testified that “they are 
used for many specified purposes; I have no posi- 
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tive personal proof that each is used for all these pur- 
poses, but in a general way I know they are.” He had 
only made small lots. He was a maker of bichromate 
of potash. 

Simon testified (p. 19) that they are used mainly for 
dyeing, etc., with identical results. On cross-examina- 
tion he said: “I have not made all these chrome yel- 
lows of it. 1am positive I could produce them. I will 
not say that I have made them. I have made a shade 
something like the American vermilion from the soda 
salt. I admit that I am not familiar with the manufac- 
ture of these varfous chromates of lead with the various 
shades. In all these cases in which I attempted to 
produce certain shades I succeeded, and | infer from 
that that I could also do so as to the others.” 

All this was negatived by the witness Cawley, who 
used the article by the ton (p. 20, fol. 46). “In other 
words, if you had been making a line of colors you 
couldn’t substitute the bichromate of soda and make 


the same color.” 


Errors Assigned. 
The Court erred as follows: 
I. 


In deciding, as matter of law, that bichromate of soda 
is not an enumerated article as a chemical compound or 
salt (Record, fol. 49), the words of the charge being, 
‘The only question in the case is whether bichromate 
‘ of soda is an enumerated article. ‘The only enumera- 
‘ tion is that stated in the statute—a ‘chemical com- 
“ pound and salt.’ A chemical salt is, speaking gener- 
“ally and not with scientific precision, the combina- 
“tion of an acid anda base. * * * I cannot think 
“ that within the meaning of the statute the term chem- 
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‘ical compound and salt enumerates the article bichro- 
“é 


mate of soda.” 
Record, folio 47. 


II. 


In refusing to direct a verdict for the plaintiff at the 
close of the testimony, because bichromate of soda is a 
chemical compound and salt and so known, and is not 
otherwise specially enumerated or provided for in the 
Tariff Act. 

Record, folio 46. 

In refusing to direct a verdict for the plaintiff at the 
close of the testimony, because bichromate of soda be- 
ing a chemical compound and salt not specially enu- 
merated, it is dutiable as such and cannot be dutiable 
as bichromate of potash, which is another chemical 
compound and salt and known by a different name, and 
is a distinct composition of matter and specially named 
in said Tariff Act. 

Record, folio 46. 

In refusing to direct a verdict for plaintiffs at the 
close of the testimony because bichromate of soda being 
enumerated in tariff Schedule A, as a chemical com- 
pound and salt not specially enumerated or provided for 
in the Tariff Act of March 3, 1883, is an enumerated 
article, and the similitude provisions of Section 2499, 
Revised Statutes, do not affect it for duty purposes, 
and it cannot be regarded under them as dutiable at the 
same rate as bichromate of potash, anot!er chemical 
compound, and salt which is specially named in said 
act (Record, fol. 47). 


ITl. 


In admitting evidence of the uses to which bichro- 
mate of soda and bichromate of potash were put com- 
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mercially—for the purpose of invoking the similitude 
law—the same being immaterial, as bichromate of 
soda was enumerated and provided for in the tariff as a 
chemical compound and salt not specially enumerated 
or provided for (fol. 21, question to Prof. Morton ; fols. 
22 and 23, questions to witness Klipstein ; fol. 27, 
question to witness Cawley ; fol. 28, question to Prof. 
Chandler ; fols. 30, 31, questions to witness Bloede ; 
fol. 33, question to witness Hunter ; fol. 36, question to 
witness Semper ; fols. 39 and 40, questions to witness 
Baker ; fol. 39, question to witness Pemberton ; fol. 
41, question to witness Simon, fol. 42). 


IV. 


In deciding as matter of law that the article bichro- 
mate of soda bears a similitude to bichromate of 
potash, and in refusing to submit the question of simili- 
tude to the jury (Record, fol. 49). The words of the 
charge referred to being: “ There is no question in my 
mind from the testimony that bichromate of soda has 
a similitude in the uses to which it is applied to bi- 


* * * “Tn my opinion there is 


chromate of potash.” 
no question of fact to go to the jury. There is only a 


question of law” (Record, fols. 47, 48). 
V. 
In refusing (after deciding bichromate of soda to be 


non-enumerated) to submit the evidence on the ques- 
tion of similitude to the jury. 


Vi. 


In directing a verdict for the defendant. By direction 
of the Court, the jury then rendered a verdict in favor 
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of the defendant, to which direction plaintiff's counsel 
then and there excepted (p. 22. fol. 49). 


Statutes to be Considered. 


Act of March 3, 1883, Section 2502, 22d Stats., 491, 
near bottom. 

SEcTION 2502. ‘‘ There shall be levied, collected and 
paid upon all articles imported from foreign countries, 
and mentioned in the schedules herein contained, the 
rates of duty which are by the schedules respectively 
prescribed, namely : 


SCHEDULE A. CHEMICAL PRODUCTs. 


* * * Bichromate of potash, three cents per 
pound. * * * (22d Stats., p. 493, near top). Var- 
ious other salts are provided for by name in this 
schedule, and there is the further provision plainly 
All preparations known as essen- 


% ¥% ¥ 


residuary. 
tial oils, expressed oils, distilled oils, rendered oils, 
alkalis, alkaloids and all combinations of any of the 
foregoing, and all chemical compounds and salts by what- 
ever name known, and not specially enumerated or pro- 
vided for in this act, twenty-five per centum ad valorem 
(22d Statutes, page 494, near top). 


Secrion 2513. There shall be levied, collected and 
paid on the importation of all raw or unmanufactured 
articles not herein enumerated or provided for, a duty 
of ten per centum ad valorem ; and all articles manu- 


factured in whole, or part, not herein enumerated or 


provided for, a duty of twenty per centum ad valorem 
(22d Statutes, p. 523, middle). 


Secrion 2499. There shall be levied, collected and 
paid on each and every non-enumerated article which 


‘) 


bears a similitude either in material, quality, texture, 
or the use to which it may be applied to any article 
enumerated in this title as chargeabl with duty, the 
same rate of duty which is levied and charged on the 
enumerated article which it most resembles in any of 
the particulars before mentioned. ~* * (22 State., 


p. 491). 
Synopsis of Argument. 


I. The language of the statute enumerating bichro- 
mate of soda as a chemical compound and salt, by 
whatever name known, and not specially enumerated or 
provided for in this act, is plain and must be abso- 
lutely obeyed. 


II. Bichromate of soda is an enxnmerated article, 
and therefore not to be classed by similitude : 

(a) Upon the authority of decided cases. 

(b) Upon the contemporaneous construction and 
application of the statute. 

(ec) Upon the reason and spirit of the statutory 
scheme for the levying of duties. 


It is immaterial if one enumerated article bears 
a similitude to another euumerated article, because an 
article must be non-enumerated before any question of 
similitude can arise. Similitude cannot cause an article 
to become non-enumerated. 


I. 


To impose on “ bichromate of soda,” which is a 
‘chemical salt, by whatever name known,’and NoT speci- 
ally enumerated or provided for,” the different duty 
imposed on “ bichromate of potash,” whieh is a chemical 
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salt SPECIALLY enumerated or provided for, is to do pre- 
cisely what Congress said should not be done. 

In the construction of this “as in that of every 
other statute, one cardinal rule must govern, and it is 
this: that wherever the will or intention of the law- 
making power is declared in plain and unequivocal 
terms, that will or intention must be followed—abso- 
lutely followed. 

Binns vs. Lawrence, 12 Howard, 17 and 18 
Maillard vs. Lawrence, 16 How., 261, near 


top. 


Merritt vs. Welch, 104 U.S., 701, 702. 


There is peculiar force in the words of the law “by 
whatever name known,” for in their application they 
authorize us to write into the statute the particular 
name by which any chemical compound and salt, not 
specially enumerated in the act,is known. Thus it 
reads here, in effect, ‘all chemical compounds and 
salts (amongst others bichromate of soda) not speci- 
ally enumerated or provided for in this act,” and is 
equivalent to laying a duty on bichromate of soda by 
name. 


II. 


(a) Bichromate of soda is an enumerated article, 
enumerated under the designation of “a chemical 
compound and salt, by whatever name known, and not 
specially enumerated or provided for.” 

The Court below charged that “a chemical compound 
“ enumerated nothing, any more than the general lerm 
‘“ manufacture.” * * * J cannot think that, within 
‘the meaning of the statute, the term chemical com- 
‘* pound and salt enumerates the article ‘ bichromate of 
— ae 

Unfortunately for the illustration, this general term 
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‘* manufacture,” had been even then repeatedly decided 
to be an enumeration. | 

Arthur vs. Sussfeld, 96 U.S., 128. 

Smythe vs. Fiske, 23 Wall., 381. 

U. 8S. vs. U.S. Telegraph Co., 2 Benedict, 


362, 365. 


And by necessary implication in Stuart vs. Maxwell, 
16 How., 158, where “‘ manufactures of cotton not other- 
‘‘ wise provided for” was the enumerated article to 
which the non-enumerated article in that case was 
assimilated. In Arthur vs. Fox, 108 U.5., p. 128, the 
Court say: “ The goods are non-enumerated, but they 
‘ are substantially like a manufacture of goat's hair and 
** cotton which is enumerated ” (as stated in Herman vs. 
Arthur, 127 U. S., 369, where the case 1s cited as ex- 
plained). 


But since the case at bar and those following it 
were tried, what an enumerated article is under the 
tariff has been definitely decided by this Court and is 
finally settled in Arthur vs. Butterfield, 125 U.S., pp. 
70-76. ‘“ To place articles among those designated as 
‘ enumerated it is not necessary that they should be 
‘“ specifically mentioned. It is sufficient that they are 
‘* designated in any way to distinguish them from other 


° 


‘ articles. Thus, the words ‘ manufactures, of which steel! 
‘“ “as a component part,’ and *‘ manufactures, of which 
‘glass is a component part, have been held a sufficient 


. 
* 


designation to render the goods enumerated articles 
‘ under the statute and take them out of the similitude 
“clause (Arthur vs. Sussfeld, 96 U.S., 128). Upon 
‘‘the same principle ‘ manufactures of hair’ must be 
‘* held a sufficient designation to place such manufac- 
‘‘ tures among the enumerated articles.” 

In Hartranft vs. Myer, 135 U.S., 239, this case is 
cited and sustained. 
Aloe vs. Churchill, 44 Federal Reporter, 50, is the 
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latest case below, and cites many of the earlier authori- 
ties. 

Therefore, we say that the term “‘ chemical salt ” does 
designate each and every chemical salt “in a way to 
“ distinguish them from other articles,” which is de- 


eisive cf this controversy. 


The term “ chemical salt” describes a definite com- 
position of matter. It is a clear cut and sharply de- 
fined term, distinct from acids, alkalis and other 
chemical compositions, which are all aptly placed with 
it in a schedule entitled Chemical Products. 


That the terms are too general is a legislative not a 


judicial question. 


The purpose of Congress was to provide in one 
schedule for all dutiable chemical products. To name 
each specially was impossible. New ones are discoy- 
ered daily. How could an act be framed for future use 
without the aid of general terms. ‘To refuse to apply 
them is to refuse to carry out the expressed intention 
of the law makers. 

We have only to consider, Can they be applied ? 


(b) The ‘Treasury Department, from the first to the 
last, has freely applied them, and the following, among 
other instances, are cited : 


SCHEDULE OF ‘TREASURY DeEcISIONS CLASSIFYING ARTICLES 
As CHEMICAL COMPOUNDS OR SALTS. 


Oct. 13, 1883, S. No. 5949. “ Effervescent citrate of 
magnesia. 

Nov. 12, 1883, S. No. 6006. * Citrated kali.” 

April 8, 1884, 8. No. 6291. “Citrate of magnesia.” 

April 15, 1884, S. No. 6301. ‘“‘ Chloride of barium.” 

Feby. 9, 1885,5S. No. 6758. Chemical compounds 
not to be assimilated. 
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Jan. o. LSS7. Ss. No. 1952. “Golden sulphuret of 
antimony or pentasulphide of antimony.” 

March 4, 1887,S. No. 8092. ‘Chloride of magne- 
sium.” 

March 26, 1887,8S. No. 8138. “ Magnesium chloride.’> 

Dec. 23, 1887. S. No. 8593. “ Subacetate of copper.’ 

March 3, 1888, 5S. No. 8707. “ Moor salt, an impure 
sulphate of iron, containing some sand and iron rust.” 

May 8, 1888, S. No. 8821. ‘“ Saccharine.”’ 

May 14, 1888, S. No. 8835. “Lighting Fluid, a 
solution of oxide of zincorium, canthanium and ythrium 
in nitric acid.” 

Sept. 11, 1888, S. No. 9019. “ Hydroquinone.” 

Nov. 11, 1888, S. No. 9097. ‘“Salol.” 

Jan. 22, 1889, S. No. 9207. ‘“ Soda lime,” a union of 
caustic lime and caustic soda. 

March 5, 1889, S. No. 9276. “ Phenacetin, creosote, 
sulfonal, hydrochinon.” 

April 15, 1889, S. No. 9336. 

Oils of savin, sage and sandal-wood classed as essen- 
tial oils, and articles similar to salol as chemical com- 
pounds and salts. 

May 29, LSSY, S. No. 9408. Creolen and ichltryol, 

Septem ber 25, 1889, S. No. 9630. Napthionate of 
soda, combination of napthionic acid and soda. 

November 18, 1889, 5. No. 9715. Carlsbad Sprudel 
salts. 

March 8, 1890, S. No. 9910. Ejikonogen. 

May 1, 1890, S. No. 10006. Chloride of Lime. 

July 14, 1890, S. No. 10110. Binitrotoluole. 

August 11, 1890, S. No. 10143. Napthol Salt. 

September 15, 1890, 8. No. 10,249. Dimethye Ani- 
line. 

September 15, 1890, 5. No. 10,250. Napthionate of 
Soda. 


This contemporaneous construction of the act during 
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its whole lifetime—from 1883 to 1890—-is entitled to 
some weight in favor of the importers, 
Robertson vs. Bradbury, 132 U. 8., 493; 
citing with approval U. 8. vs. Johnson, 
124 U. S.. 336, 253. 
Robertson vs. Downing, 127 U.S., 607, 613. 


This Court has in Robertson vs. Rosenthal, 132 U. S.. 
463, made a Treasury decision the basis of a ruling 
against the importer. 


(c.) The revenue system and the language of the 
statutes necessarily requires the interpretation we con- 
tend for. 

‘To enumerate "is to mention, and the duty in Section 
2502, R.S., 1s levied upon “‘all articles imported * * * 
mentioned in the schedules herein contained,” among 
which are “chemical compounds and salts ” in Sched- 
ule A. 

As Section 2515, R. S., provides for all “articles 
not enumerated or provided for herein” (in the act), 
this should be conclusive. 

The text of the similitude law, Section 2499, R. S. 
(supra), distinctly states that an “enumerated article ’ 
is an “article enumerated in this title as chargeable 
with duty.” 

“ Enumerated ” in tariff parlance means specified in 
the schedules. This may be by name, as a glove; by 
use, aS Wearing apparel; commercially, as hosiery ; by 
component material, as a manufacture of silk ; chemi- 
cally, as an acid, an alkali or a salt. 

When compared, one term in the schedules may be 
more specific than another, and almost every schedule 
has one or more residuary clauses, but all articles de- 
scribed by these are ‘*‘ articles enumerated in this title 
as chargeable with duty,” and are not the non-enum- 
erated articles referred to in the similitude law which 
are to be found in Section 2513. 

The tariff of 1883 speaks of articles as “ not specially 
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otherwise enumerated,” “not otherwise enumerated,” 
and “not specially enumerated,’ more than one hun- 
dred times. 

In Schedule A alone the term ‘“ not specially enumer- 
ated or provided for in this act” is applied to classes of 
merchandise eighteen times, among W hich is the clause 
for chemical compounds and salts. This language is 
used to avoid conflict with ofher enumerating clauses 
and to form residuary clauses from which no unnamed 
articles of the class were intended to escape. Hence. 
in the clause in dispute, the use of the words “ chemical 
compounds ancl salts by whatever nan known,” 

See remarks on enumeration in U.S. vs. 
Washington Mills, 2 Clifford, 601-5. 


To apply the rule of similitude frustrates the purpose 
of the law. 

No one can reasonably suppose that the one hundred 
and fifteen specifications in the schedules and free list 
ending with the words “ not specially enumerated, &e.,” 
or “not otherwise enumerated,” or “ not otherwise 
specially enumerated, &c.,” are parts of the “ non- 
enumerated articles” deseribed in Section 2513 R. S., 
nor that these one hundred and _ fifteen specifications 
van be classed for duty under the similitude rule. 
They are themselves clauses enumerating articles for 
duty. 

It is clear that the similitude rule operates only on 
the general non-enumerated section (2513) and not on 
the prior provisions of the tariff making articles dutiable 
or free, a proposition supported directly or by necessary 
implication by all the cases but the four (practically 
two) in the Cireuit Court, which we shall presently con- 
sider. 

Morlot vs. Lawrence, 1 Blatch., 608,610,611. 
Lottimer vs. Same, //id/., 614. 

Ross vs. Peaslee, 2 Curtis, C. C., 500 to 502. 
Arthur vs. Unkart, 96 U. S., 121. 

Herman vs. Robertson, 33 Fed. Rep., 654. 
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The CuSeS below in opposition to the decisions just 
cited are : 
Cohen vs. Phelps, 19 I. R. Ree.. 67:8. c., 3a 
Sawyer. 
Biddle vs. Hartrauft, 29 F. R., 90. 
Mason vs. Robertson, 29 F. R.. 684. 
Lloyd vs. McWilliams, 31 F. R., 261. 


And all are infected with the same error. 

Cohen vs. Phelps states it clearly. 

It refers to the United States vs. The United States 
Telegraph Co., from which it dissents, and says: “ Any 
article not mentioned by its specific nawie in the Act of 
1846 or subsequent acts which can be classed under 
the name of any other article specifically mentioned in 
the act, construed by Section 20 of the Act of 1842, is 
a non-enumerated article within the meaning of that 
section, and must be classed under the latter name.” 

This decision was rendered February 3, 1874, and 
was practically overruled by this Court in Arthur vs. 
Sussfeld, 96 U. S., 128, decided in 1877. 

The other three cases, which include that now at 
bar, all arose under the clause of the Statute of 1883, 
chemical compounds and salts. Biddle vs. Hartrauft 
was the initial case, and the others followed as a mat- 
ter of judicial comity. The error is now under exam- 
ination in this case, and one cannot be used to sustain 
the other. 


THe MISCHIEF OF DEFENDANTS CONSTRUCTION. 


To admit that articles mentioned in the schedules 
otherwise than by specific name are non-enumerated, 
and therefore subject to classification by the similitude 
rule, is very dangerous and mischievous, because it sub- 
stitutes the shifting opinions of Courts and juries for 
the express declarations of Congress in respect to the 
greater number of articles imported but few of which 
are mentioned in the tariff nominatim. 


Interference with rates of duty where Congress has 
specifically spoken, as in the schedules, raises doubts 
where none were before, disintegrates the tariff, and 
makes rates of duty purely specalative, as well for the 
officer who collects as for the citizen who pays. 

What would be left of the tariff if its express desig- 
nations were turned over to the similitude rules for 
rates of duty ? 

How could merchants safely import goods (and duty 
laws are made to regulate their business and to be 
understood by them) if, under the similitude law, you 
‘an class them, on arrival, at different rates from those 
expressly provided by Congress ? 

When we consider that, under the Governments’ in- 
terpretation, here carried to its logical consequence, 
every residuary clause in the tariff becomes meaning- 
less ; that every descriptive term and every class of 
articles more general than the specijic name becomes 
split up into non-enumerated articles, we can begin to 
see the ruin it will work. 

If you can take out one enumerated article, you can 
take all. 

[If we are to have these specifications, which com- 
prise more than two-thirds of the dutiable provisions, 
set aside for similitudes to be found by juries, the ruin 
of our merchants will be complete. 


Other Errors. 


The Court erred in holding as matter of law that 
there was a similitude and in refusing to submit that 
issue to the jury. 

The question of similitude is like that of negligence 
—a conclusion of fact—to be drawn from the testimony 
—and only by the jury. If different minds can draw 
therefrom different conclusions, it is for the jury. 

R. R. Co. vs. Stout, 17 Wall., 664, 665. 
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Much of the testimony on behalf of the defendant 
was that of experts—Prof. Chandler, for instance, and 
others. 

The rule is that it is for the jury to decide whether 
any, and, if any, what, weight is to be given to such 
testimony. 

Spring Uo. vs. Edgar, 99 U. S., 658. 


Testimony was given by practical color makers using 
tons of bichromate of soda not only that it would not 
replace bichromate of potash in making chrome yellows 
but generally that the whole line of colors made with 
bichromate of potash could not be made by the use of 
bichromate of soda. 

This was contradicted by defendant's experts. The 
jury was entitled to pass upon the credibility of the 
witnesses; who was the best informed, how far their 
interests as manufacturers or dealers tended to bias 
their statements, the difference between men of theory 
and practical men, between careful and _ reckless 
witnesses. 

All these considerations lead up to the conclusion 
adopted by this Court in Hermann ys. Arthur's Exrs., 
127 U.S., p. 363. 

“ We are of opinion that the question of similitude 
‘was one of fact that should have been submitted to 
“the jury under proper instructions. As there was 
“ error in the particular mentioned, we do not deem it 
“ proper to consider any of the other questions raised 
‘and discussed by counsel.”’ 

See also Barney vs. Sclimeider, 9 Wall., 248. 


An examination of the record shows, we respectfully 
submit, that the evidence was not fairly characterized 
by the statement that “the universal testimony of both 
plaintiffs’ and defendant’s witnesses is that the general 
uses to which the articles are applied are substantially 
identical.” 
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There was no waiver of jury trial, but the contrary 

as in 
Baylis vs. Travelers Insurance Co., 113 U. 
S., 321, 

where the Court says: 

“The plaintiff in error complains that he was entitled 
‘“ to liave the evidence submitted to the jury and to the 
‘“ benefit of such conclusions of fact as it might jnstifi- 
“ably have drawn a right he demanded and did not 
‘waive ; and that he has been deprived of it by the act 
“of the Court in entering a judgment against him on 
‘its own view of the evidence without the intervention 
“of a jury. 

“Tn this particular we think error has been well 


‘ assigned.” 


The Court erred in directing a verdict for the defend- 
ant for the reasons hereinbefore stated, and the judg- 
ment should be reversed. 

KDWARD HARTLEY, 
Watrer H. CoLeman, 
Counsel for Plaintiffs in Error. 
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In the Supreme Court of the United States, 


OcToBER TERM, 1890. 


EARL Pur~rep MASON ET AL. ) 
vs. lo 36 own 
WituiAmM H. RoBERTSON, LATE COL- 
lector, ete. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, 


BRIEF FOR DEFENDANT IN ERROR. 
STATEMENT, 


This suit was commenced in December, 1885, in the 
circuit court, southern district of New York, by the mem- 
bers of the firm of Mason, Chapin & Co., against 

? > 
William H. Robertson, collector, to recover $364.27 al- 
leved illegal excess of duty exacted and paid upon an im- 

‘ . 
portation of bichromate of soda imported by the plaintiffs 
and brought from Antwerp by the steamer HWesternland, 

24201——-1 


*) 


and entered for consumption at the port of New York 
March 3, 1885. 

The commodity in question consisted of 30 casks of 
bichromate of soda, weighing 17,227 pounds, and valued 
at 3,325.85 marks. 

Trial was had before Judge Shipman anda jury in 
January, 1887. 


THE TARIFF PROVISIONS, 


By the tariff act of March 3, 1883 (22 Stat., 488), sec- 
tion 2499 of the Revised Statutes is amended (p. 491) so 
as to read as follows: 


Sec. 2499. There shall be levied, collected, and 
paid on each and every non-enumerated article which 
bears a similitude, either in material, quality, texture, 
or the use to which it may be applied, to any article 
enumerated in this title as chargeable with duty, the 
same rate of duty which is levied and charged on the 
enumerated article which it most resembles in any of 
the particulars before mentioned; and if any non- 
enumerated article equally resembles two or more 
enumerated articles on which different rates are 
chargeable, there shall be levied, collected, and paid 
on such non-enumerated article the same rate of duty 
as is chargeable on the article which it resembles pay- 
ing the highest duty; and on all articles manufac- 
tured from two or more materials the duty shall be 
assessed at the highest rates at which the component 
material of chief value may be chargeable, etc. 


By Schedule A of said act a duty is laid upon bichro- 
mate of potash in the following words (22 Stat., 493) : 


Bichromate of potash, three cents per pound. 


Said Schedule A also contains the following provision 
(p. 494) : 

All preparations known as essential oils, expressed 
oils, distilled oils, rendered oils, alkalis, alkaloids, 
and all combinations of any of the foregoing, and all 
chemical compounds and salts, by whatever name 
known, and not specially enumerated or provided for 
in this act, twenty-five per centum ad valorem. 


The collector exacted and received a duty of 3 cents per 
pound upon the bichromate of soda imported, as a non- 
enumerated article bearing a similitude to bichromate of 
potash, while the importers protested that the article was 
not dutiable at that rate or under those provisions, and 
insisted that the same was dutiable at 25 per cent. ad va- 
lorem us a chemical compound aud salt, under the para- 
graph last quoted. 

The first question presented by this case is, whether in 
March, 1885, bichromate of soda was dutiable at the rate 
of 3 cents per pound or whether it was only subject to 
duty of 25 per cent. ad valorem ; and the second is the in- 
cidental question of directing a verdict in defendant’s 
favor. 

In order to present a complete view of this branch of 
the subject, it is deemed permissible to state, that in the 
tariff act of 1890 (Stat., 567), paragraphs 69 and 82 (pp. 
569, 570) read respectively as follows: 

Potash. 69. Bichromate and chromate of, three 
cents per pound. 

Soda. 82. Bichromate and chromate of, three cents 
per pound, 


While the “ chemical compounds and salts” clause (p. 


570) is as follows: 


76. Products or preparations known as alkalies, 
alkaloids, distilled oils, essential oils. expressed oils, 
rendered oils, and all combinations of the toregoing, 
and all chemical compounds and salts, not specially 
provided for in this act, twenty-five per centum ad 
valorem. 


And the similitude clause appears in section 5 of said 
act (p. 613) as follows : 

Sec. 5. That each and every imported article, not 
enumerated in this act, which is similar, either in 
material, quality, texture, or the use to which it may 
be applied, to any article enumerated in this act as 
chargeable with duty shall pay the same rate of duty 
which is levied on the enumerated article which it 
most resembles in any of the particulars before men- 
tioned ; and if any non-enumerated article equally 
resembles two or more enumerated articles on which 
different rates of duty are chargeable there shall be 
levied on such non-enumerated article the same rate 
of duty as is chargeable on the article which it re- 
sembles paying the highest rate of duty, ete. 


Bichromate of soda was commercially unknown when the 
tariff provisions were enacted, 

It is manifest that the material, bichromate of soda, 
was not contemplated specifically in the enactment of 
March 3,1883. Althongh this substance had been known 
for a period of perhaps 50 years, it is evident from the 


testimony taken in this case that it was not commercially 
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known as an article of importation until after the vear 


1883. The witness, Professor Morton, savs (folio 21): 


The Lise of hichromiec acid Connie reially is COonl- 
yaratively recent as compared with bichromate of 
potash, | believe, although the substance was known 


very long ago. 


Witness Drummond says (tolio 26) that 

Bicromate of soda as a tinctorial agent had been 
brought to his notice within 4 or 5 years; 

although it had been known in chemistry for a very long 
time. The witness Bloede says (folio 30)— 

The first commercial sample if bichromate of soda 
| believe I saw was in 1884. Prior to that time I 
think it had not been known or used commercially in 
this country. 

Witness Semper says of it (folio 37)— 

I have heard of it about 3 years ago for the first 
time—3 or 4 years avo; | do not remember the 
exact time. That was the first I knew of it com- 
mercially. 

The witness, Shaw, states that he was a chemist formerly 
employed in Seotland in the works of the largest manu- 
facturers in the world of hichromate of potash, for 7 years 
and that— 

There had been no bichromate of soda made when 
I left. I left in November, 1883, and at that date 
there was no bichromate of soda at all made by that 
firm. 

The witness Simon says (folio 43)— 

Bichromate of soda has been known and used as a 
commercial article since the summer and fall of 1884, 
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A few years previous to that I tried to get a single 
ounce for the sake of experiments, and I could not 
obtain that ounce by applying to any of the dealers in 
this country of rare chemicals. 


ARGUMENT. 


[t is respectfully submitted that there are two serious 
errors at the foundation of the argument presented by the 
learned counsel for the plaintiffs in error. 

Upon these two errors nearly all of their argument 
rests. 

The first is that the provision quoted as to chemical 
compounds and salts is to be construed as an enumeration 
of bichromate of soda. 

The second is in omitting to allow proper force and 
effect to the words “and not specially | enumerated or] pro- 
vided for in this act” in the “compounds and salts” clause, 
and the correlative phrase “not herein [enumerated or] 
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provided for” in section 2513. 


The paragraph placing a 25 per cent. duty on “all 
chemical compounds and salts, by whatever name known,” 
applies only to such compounds and salts as are “ not 
specially enumerated or provided for in this act.” 

This clause can not apply to bichromate of potash, as that 
is specially enumerated. 

[t can not apply to bichromote of soda, because this article 
is * provided for in this act,’ to wit, in the similitude 
clause of section 2499, reénacted as a part of this act. 

If the thing charged with a duty is “ enumerated ” in 


this act, or if it is otherwise “ provided for in this act,” it 
is not within the limitations of the “ chemical compounds 
and salts” clause. 

Bichromate of soda, by the similitude it bears to bichro- 
mate of potash, is manifestly covered by said section 2499, 
and is not, therefore, a floating commodity of commerce, 
to be brought in to pay its customs duty under the “ com- 
pounds and salts” clause. 

W hen it is made apparent that the thing imported “ bears 
a similitude, either in material, quality, texture, or the use 
to which it may be applied, to any article enumerated,” it 
is “ provided for in this act,” and is outside of the scope 
of the “ compounds and salts” clause. 

Here is an article known to chemistry, but unknown to 
commerce at the time the tariff act is passed. 

A fterwards it becomes in article ot commerce, and when 
imported, the question arises as to what duty it shall pay 
under the law. 

Being commercially unknown when the law was enacted 
it was not enumerated ; for the same reason there could be 
no intent to classify it as a “ chemical compound, or salt.” 
What rate of duty shall it bear? It is provided for in 
the similitude clause of the act; it bears a marked simili- 
tude to bichromate of potash and it is therefore dutiable at 


the rate of 3 cents per pound, 


(a) The decision of the court below is as follows (Ree., 
p. 91: 29 Fed. Rep., HS84): 
The only question in this ease is whether bichro- 


mate of soda is an enumerated article. ‘The only 
enumeration is that stated in the statute, “a chemical 
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compound and salt.” A chemical compound enu- 
merates nothing any more than the general term 
manufacture. A chemical salt is, speaking generally 
and not with scientific precision, the combination of 
an acid and a base. <A base is the union of a metal 
and oxygen. It is a most general term. I can not 
think that within the meaning of the statute the 
term “chemical compound and salt” enumerates the 
article ot bichromate of soda, There Is ho question 
in my mind trom the testimony that bichromate of 
soda has a similitude in the uses to which it is ap- 
plied to bichromate of potash. It is not, perhaps, 
as valuable or beneficial in the manufacture of chrome 
yellow as the bichromate of potash ; but the universal 
testimony of both plaintiffs and defendant’s witnesses 
is that the general uses to which the two articles are 
applied are substantially identical. 

The point of difference is that the plaintiffs’ wit- 
nesses testify that bichromate of soda can not be 
used to much advantage tn the production of chrome 
yellow and of some other shades or perhaps many 
other shades of colors, giving to the testimony as 
much latitude as it will bear; but the general pur- 
poses for which it is used, the witnesses, starting with 
the testimony of Professor Morton, agree, are sub- 
stantially the same. 

In my opinion there is no question of fact to go 
to the jury. There is only a question of law. 


The learned counsel for the plaintiffs in error say in 


their brief (p. 10): 


éé 


Unfortunately for the illustration, this general term 


‘manufacture’ had been even then repeatedly decided to 


be a 
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n enumeration,” citing Arthur v. Sussfeld (96 U.S., 
; Smythe v. Fiske (23 Wall., 381); United States vy. 


) 


Telegraph (2 Benedict, 362). Neither of these cases justi- 


fies the eriticism. 


The eourt helow Uses the single rm * m inufacture.”’ 
in the first case eited, the =p ctacles were rated under the 
tariff clause,“ On pebbles for spectacles and all manufac- 
tures of o lass, or of which v lass shall be a component 
part.” 


In the second case it was held that the silk ties im- 
ported were dutiable under the elause, “On all manufae- 
tures of silk or of which silk is the component material 
of chief value,” ete. 

In the third case the telegraphic cable imported was 
held to be dutiable “as a manufacture, not otherwise pro- 
vided for, of which iron is the component material of 
chief value.” 

To say that these phrases are as vague and general as 


the term “ manufacture” is a careless use of language. 


(6) The plaintiffs in error claim in point II of their 
argument that “bichromate of soda is an enumerated ar- 
ticle, enumerated under the designation of ‘a chemical 
salt ;*” and add, on page 12 of brief, “the term ‘ chemical 
salt’ deseribes a definite composition of matter,”’ and say, 
“ It is a clear cut, sharply defined term. ” 

Professor ( ‘handler ( Ree., p. 12) gives as examples of 
chemical salts, “common salt, ordinary fats, XXX oil 
of wintergreen, ” etc. It is submitted that a classification 
that includes these dissimilar substances and the two 
dozen others named on pages 12 and 13 of plaintiffs’ 
brief is not an enumeration of an article under any per- 
missible use of language. That the Treasury decisions 
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classify numerous articles as chemical compounds or salts, 
proves nothing, as no one of these articles listed in the 
brief is shown to have borne a similitude to any enu- 
merated article. 

Contemporaneous construction as to the quoted items 
presents no argument applicable to bichromate of soda. 
Classification is not enumeration. 

That the articles listed fell under a classification is no 
ground for holding that the bichromate of soda is “ enu- 
merated ” by the use of the words “ chemical salt.” 

Under the construction claimed in behalf of plaintiffs 
in error the similitude clause would have no application 
in any case where the article in question could have been 
placed under any named classification of the tariff law, 
and Arthur v. Fox decides against such a construction. 


(c) It is true that in Arthur v. Butterfield (125 U.S. 


76) the court say that “to place articles among those desig- 
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nated as enumerated, it is not necessary that they should 
be specifically mentioned. It is sufficient if they are des- 
ignated in any way to distinguish them from other articles.” 

And the phrases “ Manufactures of which steel is a 
component part,” and “ Manufactures of which glass is a 
component part,” and “ Manufactures of hair,” are cited 
as suthcient designations to render the goods enumerated. 

But to say that the phrase as All chemical] compounds 
and salts” is an equally sufficient designation to dis- 
tinguish the articles falling within that class, or is any 
statutory designation whatever of an article that bears a 
similitude to an enumerated article, is not authorized by 
any reported decision. 
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In Hartranft v. Meyer (135 U.S., 237), it is held that 
“ Woolen cloths, woolen shawls, and al! manufactures of 
wool of every description, made wholly or in part of wool, 
not specially enumerated or provided for in this act,” and 
“all goods, wares, and merchandise, not specially enu- 
merated or provided for in this act, made of silk, or of 
which silk is the component material of chief value” are 
enumerated goods, 

[n these cases, as in the three cases specified in Arthur 
v. Butterfield, the constituent material is named ; the sub- 
stance that gives the commodity its character and value, 
and practically identifies it, is designated by the statute ; 
but in the case at bar the phrase “chemical compounds 
and salts,” whether considered as one clause or disin- 
tegrated, designates no article, material, constituent, or 
thing ; it is merely a classification under which to write 
such compounds and salts as shall be unenumerated and 
shall bear no similitude to any article that is enumerated. 

“Chemical compound and salts” is an expression too 
vague, general, and uncertain to be called an enumeration. 

(¢d) Defendant's construction is in accord with the deci- 
sions. 

The action of the Treasury Departmentand the grounds 
thereof appear in the following decision (Syn., 6651), 
made under date of November 20, 1884: 

[t is understood that the merchandise in question 
was assessed at the same rate of duty as is levied on 
bichromate of potash (49 T. L., new) under the pro- 
visions ot the similitude clause of section 2 199, Re- 
vised Statutes, whi! the appellants claim that it is 
dutiable at the rate of 25 per cent, ad valorem (T. Bes 
new, 92). 
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Bichromate of soda and bichromate of potash have 
the same general appearance, the same chemical con- 
struction, and are used forthesame purposes. Neither 
is commercially valuable for any purpose, save as a 
base for chromic acid, which can not be practically 
utilized except in combination with some alkaline 
base. Potash was the base in general use until the 
passage of the act of March 3, 1883, after which 
soda was substituted, with the evident purpose of 
taking advantage of the incidental change of name, 
to secure a reduction in duty. 

The similarity of the two salts in “ material,” 
“quality,” and “uses to which they are applied ” is 
undisputed, and, in accordance with the principle 
enunciated in Department’s decision of March 25, 
1884 (6268), bichromate of soda is held to be dutia- 
ble at the rate imposed on bichromate of potash. 

Your decision is hereby affirmed. 

Very respectfully, 


H. F. FRENCH, 
Assistant Secretary. 
COLLECTOR OF CUSTOMS, 
Boston, Mass. 


In Ross v. Peaslee the question arose upon placing an 
article new to commerce called “ Brown Tartar.” Plaintiff 
claimed that it was subject to a duty of 5 per cent. as 
argols or crude tartar. Defendant claimed that it resem- 
bled cream of tartar and was subject to a duty of 20 per 
cent. By section 3, articles not specially provided for 
were also dutiable at 20 per cent. 

The court (Curtis, J.) says: 

The twentieth section does not impose any particu- 
lar rate of duty on any article. It merely gives rules 
of construction, by the aid of which we can determine 


13 


under what schedule, if any, of the act of 1846 par- 
ticular articles fall. And if, by the aid of these 
rules of construction, any particular article comes 
under one of those schedules, then it is provided for 
by the act of 1846, and, of course, does not fall within 
the third section as a nonenumerated article. If 
this import now in question is neither argols nor 
cream of tartar, then, though it is not enumerated by 
any name, yet it may bear such a similitude to one 
or the other of them as to fall within the rules pre- 
scribed by the twentieth section, and thus become 
liable to pay the rate of duty imposed upon that 
article which it most nearly resembles. 


[In Cohen v. Phelps (2 Sawyer, 5230) the court (Sawyer, 
J.) refers to the similitude section 20, of the act of 1842, 
and says (p. 533): 

In other words, section 20 is to be regarded as 
furnishing a definition of terms, or rather a rule for 
construction designed to cover unknown or unlooked 
for articles, by which they are classed with those 
specifically and individually named to which they 
bear the greatest similitude. 

* * * * * 

[t affordsa rule of construction for terms applied 
to specific articles and substantially says that a non- 
enumerated article, that is to say, an article not des- 
ignated by its specific name, shall be classed under 
the name of that article specifically named to which 
it bears most resemblance in material, quality, tex- 
ture, or the use to which it is applied. 


In Biddle vy. Hartranft (29 Fed. Rep., 90) the jury 
found, in a special verdict, that bichromate of soda bears 
a similitude, in the use to which it may be applied, to bi- 


—_ 


chromate ot potash. 
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The report shows that Arthur v. Fox and Stuart v. Maz- 
well were cited npon the argument. MekKennan, J/., says : 


The only question to be decided in this case is, does 
the similitude clause of the act contain a provision 
imposing a tax upon bichromate of soda? In the 
opinion of the court, the decision of the Supreme 
Court in the cases cited in the argument settles this 
question beyond controversy, and renders it liable to 
the same duty which is imposed upon the article that 
it resembles, thus constituting a provision in law for 
its taxation. 


Butler, J., says : 


First, bichromate of potash is provided for at 3 
cents per pound. 

Therefore it appears that bichromate of soda, al- 
though not enumerated, is specifically provided for 
when provision is made in the act of Congress for 
bichromate of potash, and when it is ascertained that 
bichromate of soda is in the similitude of bichromate 
of potash. 

In Lloyd v. Me Williams (31 Fed. Rep., 261) Colt, J., 
says (p. 265) : 

It thus appears that, in the cases where the chem- 
ical compound clause has come before the courts for 
construction, it has been held not to constitute such 
an enumeration as to take an article out from the 
operation of the similitude clause; that the term 
“chemical compound of salt,” is so general that it is 
scarcely less an enumeration than section 2513, which 
assesses a certain duty on “all articles manufactured, 
in whole or in part, not herein enumerated or pro- 
vided for.” 

I thir':, upon consideration, though I was, by uo 
means iree from doubt at the hearing, that the view 


15 


adopted by the courts in Biddle v. Hartranjft and 
Mason v. Robertson, is correct. It seems to me, to 
hold otherwise would open the doors to the evasions 
of the law commented upon in Stuart v. Maxwell and 
Arthur v. Fox. 

Nor do I think this conclusion in conflict with 
Arthur v. Susfeld, or Smythe v. Fiske The terms 
“all manufactures ot glass or of which glass shall be 
a component material,” or “all manufactures of steel 
or of which steel shall be a component part,” or 
“ manufactures of silk or of which silk is the compo- 
nent of chief value,” may be held to be an enumera- 
tion of articles by special description, beeause they 
cover only those articles made in whole or in part of 
a specific thing, and therefore there is little room for 
evasion of the revenue; whereas, the term “ chem- 
ical compound ” is so broad and general in its char- 
acter that, if construed to be an enumeration and so 
shut out the similitude clause, it might result in much 
abuse. 


The case of Arthur v. Fow (108 U. S. R., 125) is 
substantially in point in principle, and must be held to 
declare the law as applicable to the case at bar. 

The court holds that the non-enumerated article, com- 
posed of cow hair and cotton, is chargeable with the same 
duty as the enumerated article of goat’s hair and cotton. 

And decides that if an article is found not enumerated 
in the tariff laws, then the first inquiry is whether it bears a 
similitude, ete. 

The court approve the construction and reasoning de- 
clared in Stuart v. Maawell, and say (pp. 127, 129): 


Section 2499 of the Revised Statutes is a reénact- 
ment of section 20 of the act of August 30, 1842 (ce. 
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270, 5 Stat., 565), as to which this court said in 
Stuart v. Maxwell (16 How+, 150), speaking through 
Mr. Justice Curtis : 

“It was designed to afford rules to guide those em- 
ployed in the collection of revenue in certain cases 
likely to occur, not within the letter, but within the 
real intent and meaning of the laws imposing duties, 
and thus to prevent evasions of those laws. Manu- 
facturing ingenuity and skill have become very great, 
and diversities may be expected to be made in fabrics 
adapted to the same rules and designed to take the 
same places as those specifically described by some 
distinctive marks, for the mere purpose of escaping 
from the duty imposed thereon. And it would prob- 
ably be impossible for Congress, by legislation, to 
keep pace with the results of these efforts of interested 
ingenuity. To obviate, in part at least, the necessity 
of attempting to do so, this section was enacted.” 

And again, p. 162: 

“ By providing for the principal thing it has pro- 
vided for all other things which the law declares to 
be the same. It is only upon this ground that sheer 
and manifest evasions can be reached. Suppose an 
article is designed to serve the uses and take the place 
ot some article deseribed, but some trifling or colora- 
ble change is made in the fabric or some of its inci- 
dents. It is new in the market. No man can say 
he has ever seen it before or knows it under any com- 
mercial name. But it is substantially like a known 
article which is provided for. The law of 1842 
(Rev. Stat., sec. 2499), then, declares that it is to be 
deemed the same, and to be charged accordingly ; that 
the act of 1846 (the tariff act then in force) has pro- 
vided for it under the name it resembles.” 

These observations may well be applied to the pre- 
sent case. The goods in question are “ nonenumer- 
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ated ;”” but they are substantially likea manufacture of 
goats’ hair and cotton, which is enumerated. They 
are put to the same uses, look the same, and fre- 
quently, in commerce, are called by the same name. 
They are made of coiton and cow hair, and are evi- 
dently of equal quality with the manufactures of cot- 
ton and goats’ hair, because, in this case, they are 
charged with a duty of 50 cents per pound, thus in- 
dicating a value of 80 cents a pound or over, which 
alls for the highest duty per pound put on the goats’ 
hair goods. It would seem tu be difficult to find a 
closer resemblance between two articles of manufac- 
ture which were not identically the same. 

But it is contended that if a nonenumerated “ ar- 
ticle is made of materials, any of which are mentioned 
in the statute, it is dutiable at the highest rate im- 
posed on either of its constituents ; if neither the ar- 
ticle nor apy of its component materials is designated 
in the tariff, then (and then only) it is dutiable ac- 
cording to its similitude in materi ul, quality, texture, 
or use; and if, in these particulars, it equally re- 
sembles two or more enumerated articles, it pays the 
highest duty placed upon any of such like articles.’ 
Such, in our opinion, is not the effect of the statute. 
If an article is found not enumerated in the tariff 
laws, then the first inquiry is whether it “bears a 
similitude, either in material, quality, texture, or use 
to which it may be applied, to any article enumerated 
* * * as chargeable as with duty.” If it does, and 
the similitude is substantial, then, in the language of 
the court in Stuart v. Maxwell, swpra, “it is to be 
deemed the same, and to be charged accordingly.” 
In other words, although not specifically enumerated, 
it is provided for under the name of the article it 
most resembles. If nothing is found to which it bears 
the requisite similitude, then an inquiry is to be in- 
24201 
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stituted as to its component materials, and a duty 
assessed at the highest rates chargeable on any of the 
materials. Any other construction would leave the 
law open to evasions, which, as was also said in Stuart 
v. Maxwell, it was the object of this statute, enacted 
more than forty years ago and kept continually in 
force since, to prevent. 

None of the cases in this court governed by the stat- 
ute in question sustain the position of the importer. 
In Stuart v. Maawell it was not shown that the 
goods imported bore a similitude to any other article, 
and so resort was had to their component materials. 
The same is true of Arthur v. Herman (96 U. S., 
141), where the importation was of “certain cheap 
goods, the warp of which was made of cotton and the 
filling or woot of cattle hair,” and the only question 
was whether they were to be charged at 39 per cent. 
ad valorem under the act of June 30, 1864, chapter 
171, or at 90 per cent. of 35 per cent. under the act 
of June 6, 1872, chapter 315. This depended on 
whether cotton was “the component part of chief 
value.” There was no attempt to show their simili- 
tude to any other article, and both parties agreed that 
they were dutiable as manufactures of cotton. In 
Murphy v. Arnson (96 U.S., 151) the question 
was whether the article imported resembled essential 
oil in material, quality, or texture, and the decision 
was that it did not. Consequently resort was had to 
the material clause of the similitude act. In Fisk v. 
Arthur (103 U.S., 431) an article composed of cot- 
ton and linen, cotton being the material of chief value 
and largely predominating, was adjudged to be duti- 
able, under the similitude act, as a manufacture of 
cotton, notwithstanding it was composed of mixed 
materials, and this because “ in material, quality, and 
texture, as well as the use to which it is to be put, it 
is precisely like cotton shirtings.” 
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This case of Arthur V. Fox is referred to in Herrman V. 


Arthur’s executors (127 | . S.. 36>), and note is made ot 
an important distinction between these two cases, but the 
former case is not limited or modified by the latter. 

From the foregoing citations it is claimed in behalf of 
the defendant in error that his contention here Is practi- 
cally supported by the holding of the Treasury Depart- 
ment, by decisions made in the circuit courts in five dis- 


tricts, and by the case of Arthur v. Fox. 
Il, 


THE COURT DID NOT ERR IN DIRECTING A VERDICT IN 
FAVOR OF DEFENDANT. 


l. 


The complaint (Ree., p. 3) is based on the protest and 
the bill of particulars. The bill of particulars states the 
alleged excessive duty at $364.27 (p. 3). 

The protest (p. 6) declares plaintiff's position as follows: 


* 


Sir: We protest against your decision as to the rate 
and amount of duties to be paid on the bichromate of 
soda because it is a chemical compound 
and salt not specially enumerated or provided for, 
dutiable at 25 per cent. as such under Schedule A. 


x 


Plaintiffs were entitled to a verdict only upon the es- 
tablishment, affirmatively, of this position. 

They utterly failed to establish this position. 

Under the law of the case and the testimony given it 
‘an not be rightfully said that plaintiffs were entitled to a 
verdict for the antount claimed as above shown, nor, under 
the law and the facts of this case, would a verdict in plain- 
tiffs’ favor for the $364.27 have been allowed to stand. 
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Under these circumstances. and in accordance with 
familiar practice, a verdict was properly directed in favor 
of defendant. 


When chemically pure the principal elements of the 
substances are stated to be as follows (Rec., p. 17): 


Bichromate of potash : Per cent. 
OS ith. ce hidi mie ecbnds chee bomasnencenee Bb Oe 
I inka ntusl anand 6bdnien ceones cctand coveseess BE 
CE, ccccancteces coceed nebcecdeses cane ccesccess GU 

Bichromate of soda ; 

a la ee ee ae ane wal Sh hbenee oF 17. 58 
Nn oie cob cu abe ndinn odes eens Seencundnns 38. 71 
RGR. stance wccsne 0006 cone epegaeds scones cocce 42. 08 


It appears that the only useful or valuable material 
contained in either bichromate of soda or bichromate of 
potash is the chromic acid, and that neither of the bases of 
potash or soda are of any use or benefit except that they 
are employed as vehicles for the chromic acid. 

It is manifest that if potash or soda were to be used for 
any purpose it would be needless to unite chromic acid 
with them. Plaintiffs’ witness Drummond says (fol. 26) : 

That the active and desirable ingredient in both 
these salts is chromic acid, the basis in one instance 
being potash and the other soda. 

Plaintiffs’ witness Cawley says (fol. 27) : 

The desirable ingredient for use in both these salts 
is chromicacid. ‘The potash or soda are vehicles that 
carry the chromic acid. 

The witness Bloede says (fol. 30) : 


Tae useful ingredient in both bichromate of soda 
and Sichromate of potash is the chromic acid. 


21 


The witness repeats (fol. 33) : 


[ stated the chromic acid was the valuable ingre- 

dient in these two articles, [t is necessary to have 

~ soda or potash as a vehicle for the acid in the pro- 
duction of colors. You may have soda, potash, 
ammonia, or any other vehicle. You ean not prac- 

tically as a business use the chromic acid unless you 

have a vehicle for it. Theoretically you could, prac- 

tically you can not. Bat this vehicle is simply for 


ry the purpose of manipulation and has nothing what- 
: ever to do with the resulting color. 

, : 
1 The witness Hunter says, in explaining the printing of 
iat cloth (fol, 35), that 

ay The blue is dyed first, dyed in the piece, and then 

3 Wes ata ' : : , 
4 the chromate or bichromate is printed on the indigo 
4 and afterwards passed through acid, which liberates 


; . the chromic acid—the useful ingredient tn this ease. 
a 


if The witness Pemberton SUVs (fol. 41 
, [ manufacture bichromate of potash. The active 
and valuable ingredient in that and in bichromate of 
soda is chromic acid. The potash or soda are simply 


put there in order to enable the chromic acid to be 


4 sold in a merchantable form: it is a corrosive acid 
if and can not be easily shipped or manipulated ; it has 
> be to be shipped in a special apparatus, while these salts 
; } are transported in ordinary casks or barrels of 700 
x pounds net weight. 

: Hence it appears without contradiction that the chromic 
iT acid is the thing sought, and the only element ot value in 
¥%.. e . 
a ? this Importation : the potash and the soda are but vehi- 
vga Pe . ; neni ; : , 
4, 8 cles carrving the acid. The action and effect of chromic 
{ OT Bg OS ' 

‘ acid liberated from one combination is, as a rule, the same 


as that of the acid when freed from the other combina- 


tion; the similitude between the articles is established, 
and a similar rate of duty follows upon an application of 
the law. and there Was ho question to he submitted LO the 


jury. 


The testimony plainly shows that plaintiffs effort upon 
the trial was to prove that the two bichromates were not 
the same thing. The testimony is aimed at the differ- 
ences which distinguish the combinations from each other. 

This court said in Greenleaf v. Goodrich (101, U. 5., 
283): 

The statute does not cont mplat that woods classed 
under the words “ of similar description ” shall be in 
all respectsthesame. If it did. these words would be 
unnecessary. They were intended to embrace voods 
like, but not identical with, delaines. | 

To show that these bichromates differ, that one absorbs 
water more freely than the other, that they crystallize 
differently and are not similar in color, that one may be 
produced more cheaply than the other, or that one is better 
adapted to the making of chrome yellow than the other, 
is no evidence that one does not bear a similitude to the 
other. ‘ 

Admitting these differences to exist precisely as plain- 
tiff’s witnesses describe them, it yet appears by the undis- 
puted testimony of both sides that bichromate of soda 
“bears a similitude” to, and “ resembles,” under the stat- 
ute bichromate of potash. The former is similar to the 
latter in material, in quality, and in the use to which it 
may be applied, ‘There is no dispute in the testimony as 
to the general similitude under the statute. 
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Plaintiffs’ witness, Klopstein, says (fol. 23) : 


Bichromate of soda is used mostly for dyeing, in 
producing blacks on cotton, very largely on cotton 
and wool, ete., and fora great many dyeing pro- 


CUSSt=, 
His witness, Drummond, says (fol. 24) : 


I am practically acquainted with both bichromate 
of soda and bichromate of potash. 

We have bought the former and both buy and sell 
the latter. I have several times used bichromate of 
soda in my business for the manufacture of chrome 
yellows. 


He states, however, that the results have been unsatis- 
factory. 

This witness reads from a practical treatise on dyeing 
as follows: 


Soda is.sometimes used instead of potash in the 
preparation of a salt ot chrome. It answers the pur- 
pose of the dyer equally well. 


Plaintiff ’s witness, Cawley, testifies (fol. 27) : 


That he has used bichromate of soda quite largely 
for making colors, principally chrome yellows. We 
usec it to replace bichromate of potash, and Wwe found 
we had to devise an entirely new process in order to 
use it In that way. 

Defendant’s witness, Professor Chandler, testifies (tol. 
29) as to the two substances under consideration, that— 

They are almost absolutely identical. The dif- 
ference is in the base or metal, which in the one case 
is potassium and the other sodium. These two alka- 
line metals, which are mere vehicles for the other 
constituents of the salt, and for practical purposes it 
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is immaterial which of these metals is present. There 
is no chromic acid in either of these salts. Itisa 
compound of the metal potassium in one case and 
the metal sodium in the other with a certain oxide 
of chromium, but there is no chromic acid present. 
So far as the chemical properties of the two salts are 
concerned, they are identical for every purpose for 
which the salts are employed and may be applied to 
the same uses and with equal results. 


The witness Bloede says of these substances (fols. 30 


and 31): 


I consider them practically for all manufacturing 
purposes identical, 

Question. Can they be used for the same pur- 
poses ? 

Answer. They can for all purposes, I think. 

Question. With the same results? 

Answer. With the same results. I so use them 
myself. 

Question. What are they used for ? 

Answer. They are used in dyeing and printing all 
textile fabrics in various colors, form part of brown 
colors in dyeing black, purple, blue, and _ yellows, 
oranges, and also for the manufacture of pigment col- 
ors, yellows and oranges mainly. In a general way 
[ am acquainted with the manufacture of the two 
articles. I think the processes of their manufacture 
are practically the same. 


Folio 32 the witness continues— 


There is a difference in the commercial value. 
There is no difference in the uses to which they are 
to be applied or in the way they are to be used ; bone 
whatever. 
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The witness Hunter states (fol. 33)— 


That these salts were principally used by him to 
discharge indigo; also as a mordant for blacks and 
. other shades or colors in calico printing; also for 
aniline blacks after they were printed, and for other 
purposes ; that both articles were used by him for the 
same purpose with equal result. 


The witness Semper says of these substances (fol. 36): 


They have been applied to the same uses with « qual 
results. 


He also says (fol. 37): 


That he made chrome yellow with both these salts 
and produced samples—one made with the soda salt 
and the other made with the potash salt—and he 
could not tell which was so made unless he had the 
other one beside it. 

_ The witness Baker states (fol. 39): 

In their uses they are very similar. They are 
applied to nearly the same purposes with few excep- 
tions. There are some objections, as in discharging 
indigo the bichromate of soda is apt to leave the 
figure less well defined than the bichromate of potash, 
but practically their properties are the same for 
nearly every application, like the use in galvanic 
batteries, or as an oxidizing agent, or for dyeing 
purposes, or for the manufacture of colors, organic 
and inorganic. 

The witness Pemberton says of these substances (fols. 
40 and 41): 

That they are used in the manufacturing of paints, 
ae eolors, vellows, and greens, in dyeing and discharging 
various colors, in galvanic batteries, and any minor 
purposes. I have no positive personal proof that 
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each is used for all these purposes, but in a general 
way I know they are. ° * ‘The manufactur- 
ing process of the two is practically identical, 7. e., a 
factory manufacturing bichromate of potash could be 
turned into one for the manufacture of bichromate 
of soda with very little, if any, modification. 

The witness Simon states (fol. 42) as follows : 

The physical properties of the two substances are 
in so far identical that they have the same color and 
are odorless and very soluble. In regard to chemical 
properties they are also identical as far as the main 
constituent, the chromic acid, is concerned. ‘They 
are both salts, producing identical results, identical 
colors, or they act identically as oxidizing agents, 
* * * ‘They are used mainly for dyeing, for pro- 
ducing certain pigments, and as oxidizing agents in 
batteries, etc., with identical results. 

This witness also says that— 

They were both made trom chrome ore, lime acid, 
etc., the materials being identical, substituting simply 
soda for potash, as the case might require. 

Under the law and under the testimony it was legally 
impossible for the jury to have returned a valid verdict 
in plaintiffs’ favor for the $364.27 specified in their pro- 
test, or for any other sum. 

[t is respectfully submitted that the court did not err, 
and that the judgment should be aftirmed. 

A. X. PARKER, 


Assistant Attorney-General. 
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l UnitTep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the northern 
district of lowa, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in said circuit court, before you, be- 
tween W. O. Bock, assignee & plaintiff, vs. Geo. D. Perkins, W. H. 
Thrift, and Timothy M. Hopkins, defendants, a manifest error hath 
happened, to the great damage of the said W. O. Bock, assignee, 
plaintiff, as by his complaint appears, we, being willing that error, 
if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October next, in 
the said Supreme Court to be then and there held, that, the record 
apd proceedings aforesaid being inspected, the said Supreme Court 
mav cause further to be done therein to correct that error what of 
right and according to the laws and custom of the United States 
should be done. 

Witness the Hon. Morrison R. Waite, 

Seal Circuit Court U.S., Chief Justice of the Supreme Court of the 
Northern District of United States, the 30th day of September, 
lowa, Dubuque. A. D. 1887. 

A. J. VAN DUZER, 
Clerk U. 8. C. C., Northern District of Iowa, 
By ALFRED HOBBS, Deputy. 
Allowed. 
O. P. SHIRAS, Judge. 


Service of above acknowledged at Dubuque, lows, this 7th day of 
October, 1887. 
FRANCIS B. DANIELS, 
Attorney for Defendants. 


[Endorsed :] Filed Oct. 8, 1887. A.J. Van Duzer, clerk. 


2 UNITED STATES OF AMERICA, 88: 


The President of the United States to Geo. D. Perkins, W. H. Thrift, 
and Timothy M. Hopkins, and Henderson, Hurd & Daniels, their 
attorneys: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writof error filed 
in the clerk’s office of the United States circuit court for the north- 
ern district of lowa, eastern division, wherein W. O. Bock, assignee, 
1—285 
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&c., is plaintiff in error, to show cause, if any there be, why the judg- 
ment rendered against said plaintiff in error,as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 
Witness the Honorable Morrison R. 
Seal Circuit Court U.S., Waite, Chief Justice of the Supreme Court 
Northern District of of the United States, at Dubuque, in said 
Iowa, Dubuque. district, this 30th day of September, 1887. 
O. P. SHIRAS, Judge. 


Service of above acknowledged at Dubuque, Iowa, this 7th day of 
October, 1887. 
FRANCIS B. DANIELS, 
Attorneys for Defendants. 


[ Eudorsed:] Filed Oct. 8th, 1887. A.J. Van Duzer, clerk. 


3 Unirep STATES OF AMERICA, } saat 
Northern District of Iowa, Eastern Division, | ~ 


Pleas before the circuit court of the United States for the northern 
district of lowa, eastern division, at a term begun and holden at 
the city of Dubuque, in said district, on the first Tuesday in April, 
A. D. 1886, before Hon. Oliver P. Shiras, judge of the district 
court of the United States for the northern district of lowa: 


WitiiAM O. Bock, Assignee of H. P. Lane, ) 


sd 
V8. i —O 
‘ . ’ a he ah 258. La Ww. 
GeorGE D. Perkins, W. H. Tarirt, and Tim- | 
oTHY HopkKIns. ] 


Be it remembered that heretofore, to wit, on the 7th day of April, 
A. D. 1885, a transcript was filed in the office of the clerk of this 
court in the words and figures following, to wit: 


STATE OF Iowa, | : 
Dubuque Oo, f°’ 


In District Court. January Term, 1884. 


a) 


Witi1AM O. Bock, Assignee of H. P. Lane, ) 
. _ y . rr | Petition 
4 GeorGE D. Perkins, W. H. Turirt, Timorny | 
HopkKINs. 


William O. Bock, plaintiff in this suit, by Fouke & Lyon, his at- 
torneys, claims of the defendants, George D. Perkins, William H. 
Thrift, and Timothy Hopkins, the sum of ten thousand dollars, and 
for cause of claim states that heretofore, to wit, on the 20th day of 
November, A. D. 1884, one H. P. Lane made and executed to plain- 
tiffin writing a general assignment under the laws of this State for 
the benefit of all of his creditors, which assignment was properly 
recorded, and on the sare day plaintiff duly qualified as such as- 


— 
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signee and took possession of all the property of said Lane, including 
the property hereinafter mentioned, as such assignee. 

That afterwards, to wit, on or about the 26th of November, A. D. 
1884, while said plaintiff was in the legal and actual possession of 
said property, the defendants wrongfully and illegally took posses- 
sion of a large amount of the same, to wit, all of the property in 
possession of plaintiff as such assignee, consisting of a general stock 
of merchandise, including dry goods, groceries, hardware, hats, and 

caps, all of the value of ten thousand dollars, and then 
o and there wrongfully converted the same to their own use, 
to the damage of plaintiff of ten thousand dollars; for which 
sum, with costs, plaintiff asks judgment against said defendants. 
FOUKE & LYON, 
Ss. H. KINNE, 
Att’ys for PUFf. 


Original Notice. 


To George D. Perkins, Wm. H. Thrift, and Timothy Hopkins: 


You are hereby notified that on the 18th day of December, A. D. 
1884, there will be on file in the clerk’s office of the district court of 
the State of lowa, in and for Dubuque county, the petition of Wil- 
liam O. Bock, assignee of H. P. Lane, claiming of you ten thousand 
dollars and interest at — pr cent. per annum from ——, 18—, as 
money due for wrongfully taking and converting to your own use 
a stock of merchandise belonging to and in possession of plaintiff, 
us by said petition will more fully appear, and that unless you ap- 
pear thereto and defend before noon of the next January term of 
said court—that is to say, before noon of the 6th day of January, 
A. D. 1885—default will be entered against you and judgment ren- 
dered thereon. 

FOUKE & LYON & 
S. H. KINNE, 
Alttorn ys for Plaintiff. 


6 We hereby admit due and legal service of the within notice 
at Dubuque, in Julien township, in Dubuque county, State 
of Iowa, this 18th day of December, A. D. 1884. 
GEO. D. PERKINS, 
U. S. Marshal, 
By W. H. THRIFT, 
His Agent. 
W. H. THRIFT. 
T. M. HOPKINS. 


“On the 17th day of January, A. D. 1885, a motion was filed in 
said cause in words and figures as follows: 


“ ce amet or 
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In District Court of Iowa in and for Dubuque County. 


Wiru1aM O. Bock, Assignee of H. P. Lane, 
U8. > Motion. 


GeorGE D. Perkins, W. H. Turiet, & Trmoruy Hopkins. 
I. 


Defendants move that the plaintiff be required to make his peti- 
tion more definite and certain, in this, that he be required to state 
whether the acts complained of were done all at the same time as 
one act and whether defendants took possession at one time or upon 
one occasion of all the property now sued for. 


IT. 


And ‘that plaintiff be required to state whether it be not true 

that the acts and the taking possession complained of were at 

7 several times and upon several occasions; and, if so, that 

plaintiff be required to state the description and value of the 

property and damage pertaining to each separate act or occasion or 
alleged trespass now sued for. 


IIT. 


And that if plaintiff now seeks to recover for only one act or for 
property taken at only one time or occasion that he be required to 
set out in detail the description of such property, with its value. 

IV. 

And that if plaintiff seeks in this action to recover on account of 
different items of property taken at different times upon different 
occasions he be required to divide his petition unto counts, in which 
the property in each case shall be described, or which shall other- 
wise clearly distinguish the separate alleged causes of action from 
each other. 

HENDERSON, HURD & DANIELS, 
Attorneys for Defendants.” 


And on the same day,to wit, January 17, 1885, a petition and 
bond was filed in said cause in words and figures following, to wit: 


In the District Court of the State of lowa in & for Dubuque Co. 


WivuiAM O. Bock, Assignee of H. P. LANE, ) 


Plaintiff, | Petition for Removal 

v8. > to the Circuit Court 

8 GEORGE D. Perkins, W. H. ae of the United States. 
Trmotuy Hopkins, Defendants. 


To said district court of the State of Iowa: 

Your petitioners, George D. Perkins, W. H. Thrift, and Timothy 
Hopkins, defendants in the above-entitled suit, respectfully shows 
that this is a suit where the matter in dispute exceeds, exclusive of 


~ 
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costs, the sum or value of five hundred dollars and arising under 
the laws of the United States, some of the particulars thereof and 
of the matter out of which the same arises being set forth in the 
affidavit of said W. H. Thrift, hereto attached and made a part 
hereof and marked Exhibit “A.” 

And petitioners file herewith a bond, with good and sufficient 
surety, for their entering in the circuit court of the United States 
to be held in the northern district of Iowa, where this suit is pend- 
ing, on the first day of its next session a copy of the record in this 
suit, and for paying all costs that may be awarded by the said cir- 
cuit court of the United States if said court shall hold that this 
suit was wrongfully or improperly removed thereto, and also for 
their appearing and entering special bail in this suit if special bail 

was originally requisite herein; and petitioner prays that 
9 this court accept this petition and said bond, order the re- 
moval of this suit unto the said circuit court of the United 
States, and proceed no further herein. 
HENDERSON, HURD & DANIELS, 
Attorneys for Petitioner. 


Exuisit A. 
In District Court of Iowa in and for Dubuque County. 


Wiiti1aAM O. Bock, Assignee of H. P. Lane, 
V8. Affidavit. 
GEORGE D. Perkins, W. H. Turirt, Timoray Hopkins. 


STATE OF Iowa, 
S 
Dubuque County, 


I, W. H. Thrift, being duly sworn, depose and say that I am one 
of the defendants in the above-entitled action and have knowledge 
of all the allegations of the petition in said action and of the facts 
out of which said action has arisen; and I further say that at the 
times mentioned in said petition defendant, George D. Perkins, was 
and still is the marshal of the United States for the northern district 
of Iowa, and defendant, W. H. Thrift, wasand now is his deputy, and 
defendant, Timothy Hopkins, then was and now Is a special deputy 
of said marshal; that the said Perkins never took or had possession 
of any of the property mentioned in said petition nor did any act 

therein complained of; that the only defendants who ever 
10 took possession of any of said property or did any act com- 

plained of in said petition or had any personal connection 
with any of the acts complained of are the said Thrift and the said 
Hopkins, and that the said Perkins can be held liable to plaintiff 
in this action only by reason of his responsibility under the laws of 
the United States for the acts of his deputies; that the only taking 
or possession or other act complained of was done under and by 
virtue of certain writs of attachment issued out of the circuit court 
of the United States for the northern district of Lowa in certain 
actions therein pending against H. P. Lane and directed to said 
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Perkins as marshal as aforesaid; that in this action plaintiff seeks 
to recover of defendants, being the marshal of the United States for 
the northern district of Iowa, and his deputies damages for a pre- 
tended trespass in seizing by said deputies certain goods claimed by 
plaintiff to belong to him under writs of attachment issued from the 
United States circuit court in and for said district against other per- 
sons than plaintiff,and that the acts and doings of defendants under 
said writs and the laws of the United States applicable thereto 
11 constitute grounds of the liability claimed by plaintiff in this 
action and are relied on by defendants for their defense. 


W. H. THRIFT. 


Subscribed and sworn to by said W. H. Thrift before me, 
[seAL.] a notary public of lowa in and for said Dubuque county, 
this 7th day of Jan’y, 1885. 
LOUIS G. HURD, 
Notary Public. 


Know all men by these presents that George D. Perkins, W. H. 
Thrift, and Timothy Hopkins, as principals, and J. K. Deming, as 
surety, are held and firmly bound unto William O. Bock, assignee 
of H. P. Lane, in the penal sum of five hundred dollars, upon the fol- 
lowing expressconditions: Whereas thesaid principals have petitioned 
the district court of the State of lowa in and for Dubuque county 
for the removal of a certain cause therein pending, wherein William 
QO. Bock, assignee of H. P. Lane, is plaintiff and George D. Perkins, 
W. H. Thrift, & Timothy Hopkins; defendants, into the circuit 
court of the United States, to be held in the northern district of 
Iowa: 

Now, therefore, if the said principal- shall enter in such ‘circuit 
court of the United States on the first day of its next session a copy 
of the record in such suit and shall pay all costs that may be 

awarded by the said circuit court of the United States if 
12 said court shall hold that such suit was wrongfully or im- 

properly removed thereto, and also shall then appear and 
enter special bail in such suit, if special bail was originally requisite 
therein, then this obligation shall be void; otherwise of force. 

Witness our hands this 17th day of January, 1885. 

GEORGE D. PERKINS, 
W. H. THRIFT, & 
TIMOTHY HOPKINS, Principals, 
By HENDERSON, HURD & DANIELS, 
Their Attorneys. 
J. K. DEMING, Surety. 


STATE OF lowa, es 
y . ¥ j r 88 . 
County of Dubuque, | 


I, J. K. Deming, being duly sworn, depose and say that [I am 
surety on the foregoing bond; am a resident of the State of Iowa; 
am worth the sum of one thousand dollars beyond the amount of 
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my debts, and have property liable to execution in the State of Iowa 


equal to the sum of five hundred dollars. 
J. K. DEMING. 


Subscribed & sworn to by said J. Kk. Deming before me, a notary 
public in and for said State and county, this 17 day of January, 
1885. 

| SEAL. | F. K. DANIELS, 
Notary Public. 


And afterwards, to wit, on the 17th day of January, 1885, a mo- 
tion was filed in said cause in words and figures following, to wit: 


STATE OF lowa,, | 
13 Dubuque Uo. | 


In District Court. January Term, 1885, A. D. 


WitiraM O. Bock 
v8. Motion. 
GrorGce D. Perkins, W. H. Turirt, & T. M. Hopkins. } 


And now comes plaintiff and moves to strike from the files the 
affidavit of W. H. Thrift, attached to the petition for removal, be- 
cause : 

Ist. The facts giving the right of removal must appear from the 
face of the record itself. 

2nd. No affidavit can be received to show the subject-matter of 
the controversy contrary to the allegations of the petition or in addi- 
tion thereto. 

3rd. The facts stated.do not show that said action arises under the 
Constitution and laws of the United States. 

4th. Said affidavit is otherwise insufficient and informal. 

FOUKE & LYON, For Pr ff. 

And afterwards, to wit, on the 13th day of February, 1885, the 

following proceeding was had in said cause: 


In District Court, Dubuque County, Lowa. 
IrIDAY, February 13th, A. D. 1885. 


Wm. O. Bock, Assignee, Xc., 
vs. 6859. Law. Removed to U.S. C.C. 
Gro. D. Perkins et al. 


14 This cause now coming on to be heard upon the petition 

by defendants for removal of the cause to the U.S. circuit 
court, the bond, being filed, is approved, and the motion by plaintiff 
to strike petition & affidavit, being submitted, is by the court over- 
ruled & petition granted, to which the plaintiff excepts. It is there- 
fore ordered by this court that this cause be, and the same is hereby, 
removed to the circuit court of the United States, northern district, 
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eastern division of Iowa, and that the clerk of this court forward to 
the clerk of said U.S. circuit court a transcript of the papers & rec- 
ord entries herein upon the defendants paying the costs occasioned 
by said removal; to which plaintiff excepts. 


.* rs 


STATE OF lowa, é 
' > SS - 
Dubuque County, | 


I, J. J. Dunn, clerk of the district court of the State of lowa in 
and for Dubuque county, do certify that the annexed and foregoing 


is a full, true, complete, and compared transcript of the records, 

pleadings, and papers therein set forth in the case therein men- { 

tioned, wherein William O. Bock, assignee, &c., was plaintiff and > 
George. D. Perkins et al. were defendants, as fully as the 

15 same appears of record and on file in my office. 

In testimony whereof I have hereunto set my hand and " 
caused the seal of said court to be affixed, at Dubuque city, this 4th ,* 
day of March, A. D. 1885. f b 

[SEAL. | J. J. DUNN, Clerk. 7a 
And afterwards, on the day of , A. D. 188-, the plaintiff [ 
filed in this court his motion to remand as follows: 5 
ul 
UnITED STATES OF AMERICA, | a 
Northern District of Jowa. if “t 
W. O. Bock } 
Us. > ‘ 
GrorGce D. PerKkins et al. } 
And now comes plaintiff and moves to remand this case to the ts 
State court for the following reasons: : 
ist. No question arising under the Constitution or laws of the | 
United States is involved in this controversy. r 
2nd. After a trial had upon the pleadings in this case it has been i 
demonstrated that the cause is not one over which a Federal court Cn 
has jurisdiction. 
16 srd. A defense by a marshal under process is not, even if 
it appeared in this case, sufficient to give this court juris- ee 
diction. 


FOUKE & LYON, For Plf. 


And afterwards, on the 4th day of December, A. D. 1885, the de- 
fendants filed their answer as follows: 
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District of 


In Circuit Court of the United States for the Northern 
lowa, Eastern Division. 


WitiiAM O. Bock, Assignee of .H. P. Lane, ) 


Ss a 
; > _ _ No. 261. Law. 
GreorGE D. Perkins, W. H. Turirr. Timoriy 


HopKINs. 


_————— 


L. 


Defendants, for answer to the petition herein, deny each and every 
allegation thereof. 


II. 
And, further answering said petition, these defendants say that 
the alleged general assignment was not made for the benefit of all 
. the creditors of the said H. P. Lane in proportion to the amount of 
: their respective <mims, and further say that the same’was accom- 
hy, panied and preceded by preferences made by said Lane when in- 
i , solvent and in contemplation of insolvency and in contem- 
‘) 3 17 plation of said alleged general assignment and intended to 
L be a part thereof, and intended to prevent said alleged gen- 
{ eral assignment from operating as a general assignment of property 
‘ by said Lane for the benefit of all his creditors in proportion to the 
| i amount of their respective claims. 
y= FRANCIS B. DANIELS, 
= Attorney for Defendants. 
And afterwards, to wit,on the 16th day of January, A. D. 1886, 
f the defendant Perkins filed an amendment to his answer as follows ; 
. Circuit Court of the United States for the Northern District of 
: Iowa, Eastern Division. 
; 
, WittiAM O. Bock, Assignee of H. ) 
i P. Lane, | No. 261. Law. Amendment 
“ Us. >» to Answer of ¢ reorge D. Per- 
& GEORGE D. Perkins, W. HH. Tarirt,| kins. 
‘TimotHy HopkIns. j 
os Comes now the defendant, George D. Perkins, and by leave of 
court amends his answer and for further answer to the petition 
herein says: 
Ae | 
p. Ist. That at all the times mentioned in the petition he was the 
¢ marshal of the United States for this district and the defendants, 
) (Thrift and Hopkins, were his deputies, and the property described 
; in the petition was in this district. 
4 2nd. That he, Perkins, never took or had possession of any 
18 of said property, nor had any personal participation whatever 
in any of the acts complained of by plaintiff nor directed any 
A of said acts nor knew of any of said acts until long after their oc- 


| currence. 
y me 
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3rd. That the only defendants who ever took possession of any of 


said property or did any act complained of or had any personal con- 
nection with any of said acts are the defendants Thrift and Hopkins. 
4th. That, notwithstanding the general nature of the allegations 
of the petition, the plaintiff does not claim and will not try to prove 
that this defendant, Perkins, ever took or had possession of any of 
said property or had any personal participation whatever in any of 
the acts complained of by plaintiff or directed any of said acts or 
knew of any such acts until long after their occurrence. 
5th. That plaintiffs only claim against this defendant, and the 
only claitn that plaintiff will try to prove against this defendant to 
this action is that defendants Thrift and Hopkins, as the deputies 
of this defendant as marshal as aforesaid, took and converted the 
said property under certain writs of attachment issued out of this 
court against the property of H. P. Lane, named in the 
19 petition, and not against the property of plaintiff and in the 
hands of said deputies for service, and that this defendant is 
liable to plaintiff in this action only because under the laws of the 
United States he is liable for such acts of his deputies. 
6th. And this defendant says he is not so liable, for that under the 


laws of the United States (his relation to the matters complained of 


being as stated under 2nd above) he is not liable to plaintiff for the 
acts of his deputies in taking and converting property of the plain- 
tiff under said writs of attachment against the property of said Lane 
or in otherwise departing from the commands of said writs. 

lV. 

And this said defendant Perkins, further answering said petition, 
says: ; 

Ist. He denies the words “general assignment,” which assign- 
ment was properly recorded “ legal,” “ wrongfuliy,” and “ illegally,” 
wherever occurring in said petition, and denies each and every alle- 
gation contained or implied in said words or either of them. 

2nd. He repeats and makes a part of this division the first five 
paragraphs of division III above. 

ord. He says he is not so liable to plaintiff in this case, for that 
said property was at the time the property of said Lane and not the 
property of plaintiff, and under the laws of the United States was 
liable to be taken upon said writs. 

HENDERSON, HURD & DANIELS, 
Attorneys for Defendant Perkins. 


20 And afterwards, on the said 16th day of January, A. D. 
1886, the defendants Thrift and Hopkins filed their amend- 
ment to answer as follows: 


a a a 


—_——-e—-——— 


‘s 
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Circuit Court of the United States for the Northern District of Iowa, 
Eastern Division. 


Witii1AM O. Bock, Assignee of H. P. ) 


Lane, No. 258. Amendment to 
US. > Answer of W. H. Thrift 
GeorGce D. Perkins, W. H. Turirt,| and Timothy Hopkins. 
TimotuHy HopkIns. } 


Come now the defendants, W. H. Thrift and Timothy Hopkins, 
— by leave of court amend their answer, aud for further answer to 
the petition herein say: 


[1]. 


Ist. They or either of them did not, not on or about the 26th day 
of November, 1854, or at any other time, take possession of or con- 
vert the stock of merchandize referred to in said petition or any 
thereof except as hereinafter stated, nor did he any of the acts com- 
plained of in the petition or hereinafter menfentioned occur else- 
where than in this district. 


2nd. At the time of all the — herein mentioned defendant Per- 

kins — United States marshal for this district and defendants Thrift 
and Hopkins — his deputies. 

2! Ssrd. On the 26th day of November, 1884, defendant and 

Hopkins, having in /is hands for service — writ of attach- 


ment against the property of H. P. Lane, named in said petition, 
duly issued out of the office of the clerk of this court in this devision 
of this district, in a suit then herein pending entitled claims, P. 
Kellogg & Co. et al., plaintiffs — H. P. Lane, defendant, commanding 
the attachment of s- much of the property of said H. P. Lane, de- 
fendant, as might be necessary to satisfy the sum of 773.50, with 
interest and costs, did in good faith levy the said attachment on 
certain personal property of about the value of 765.54 that they had 
reason to believe belonged to said defendant Lane and on which the 
plaintiffs in said suit directed him to levy, which personal property, 
as these defendants are informed and believe, was a part of said 
stock: of merchandize. 
4th. Said property was not taken by defendants or either of them 
otherwise than in sach levy, and was not created or disposed of 
by defendants, neither of them, otherwise than under 
22 said attachment, in the manner provided by law for the dis- 
position of said att-ched property. 
5th. This plaintiff was personally present at the levy on said 
property as aforesaid,and before and at the time of said levy was 
fully informed of said writ of attachment; that defendant Hopkins 
was the officer afor-said proceeding thereunder and about to levy 
and levying the same and clear. Said property was about to be 
levied on and was levied on under said attachment, and this plain- 
tiff was at all times fully informed of the official character of all 
the defendants as aforesaid. 
6th. But neither of the defendents at any time before or during 
the acts above set forth or the acts complained of in the petition re- 
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ceived the notice provided for in chapter 45 of the laws of the Gen- 
eral Assembly of the State of lowa, or any notice in writing under 
oath from plaintiff, his agent or attorney, that said property belonged 

to him in any notice which may have been intended to comply 
23 with said chapter, but plaintiff personally aided the defend- 

ant Hopkins in taking the said property in said levy and 
personally aided in the disposition of said property under said 
attach ment. 

7th. Wherefore these defendents, Thrift and Hopkins, say that so 
far as said property is concerned defendants are not liable to plain- 
tiff for the acts complained of in the petition, and, further, that 
plaintiff is estopped to maintain this action therefor. 

8th. On the 26th day of November, 1884, defendant Hopkins, 
having in his hands for service a writ of attachment against the 
property of said Lane duly issues out of the office of the clerk 
of this court 1n this division of this district, in a suit then herein 
pending entitled M. D. Wells & Co. et als., plaintiffs, — H. P. Lane, 
defendant, commanding the attachment of so much of the property 
of said H. P. Lane, defendant, as might be necessary to satisfy the 
sum of 1,558.92, with interest and costs, did in good faith levy the 
said attachment on certain personal property of about the value — 

1,147.62 that he had reason to believe belonged to said defend- 
24 ant Lane, and on which the plaintiffs in said suit directed 

him to levy, which personal property, as these defendants are 
informed and believe, was a part of said stock of merchandise which 
was other than and entirely distinct from the property levied on as 
aforesaid under the attachment in the suit entitled claims, P. Kellogg 
& Co., plaintiffs, and H. P. Lane, defendant. 

9th. Said property levied on in the suit entitled M. O. Wells & 
Co. et als., plaintiffs, vs. H. P. Lane, defendant, was not taken by de- 
fendants or either of them otherwise than in said levy, and was not 
treated or disposed of by defendants or either of them otherwise 
than under said attachment in the manner provided by law for the 
disposition of such attached property. 

10th. This plaintiff was personally present at the levy on said 
property as aforesaid, and before and at the time of said levy was 
fully informed of said writ of attachment; that defendant Hopkins 
was the officer as aforesaid proceeding thereunder and about to levy 
and levying the same, and that said property was about to — levied 

on and was levied on under said attachment, and this 
25 plaintiff was at all times fully informed of the official char- 
acter of all the defendents as aforesaid. 

11. But neither of the defendants at any time before or during 
the acts above set forth or the acts complained of in the petition re- 
ceived the notice provided for in chapter 45 of the Laws of 20th 
General Assembly of the State of lowa or any notice in writing, 
under oath, from plaintiff, his agent or attorney, that said prop- 
erty belonged to him, any notice which may have been intended 
to comply with said chapter; but plaintiff personally aided’ the 
defendant Hopkins in taking the said property in said levy and 
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personally aided in the disposition of said property under said at- 
tachment. 

12. Wherefore these defendants, Thrift and Hopkins, say, so far 
as said property is concerned, defendents are not liable to plaintiff 
for the acts complained of in the petition, and further say that 
plaintiff is estopped to maintain this action. ‘Therefore— 

13. On the 27th day of November, 1884, defendant Thrift, 
26 having in his hands for service a writ of attachment against 
the property of said Lane, duly issued out of the office of the 
clerk of this court in this division of this district, in suit then herein 
pending entitled Henry W. King & Co. ef als., plaintiffs, vs. H. P. 
Lane, defendant, commanding the attachment of so much of the 
property of said H. P. Lane, defendant, as might be necessary to sat- 
isfy the sum of 1,032.75, with interest and costs, did in good faith levy 
the said attachment on certain personal property of about the value 
of $984.69 that he had reason to believe belonged to said defend- 
ant Lane and on which the plaintiffs in said suit directed him — levy, 
which personal property, as these defendents are informed and be- 
lieve, was a part of said stock of merchandize, but which was other 
than and en‘erely distinct from the property levied on as aforesaid 
under the attachments in the suit entitled Charles P. Kellogg & Co. 
et als. vs. H. P. Lane, defendant, and M. D. Wells & Co. et al., plain- 
tiffs, vs. H. P. Lane, defendant. 

14. Said property levied on in the suit entitled Henry W. King & 
Co. et als., plaintiffs, vs. H. P. Lane, defendant, was not taken by de- 

fendants or either of them otherwise than in such levy, and 
27 was not treated or disposed of by defendants or either of 

them otherwise than under said attachment in due manner 
provided by law for the disposition of such attached property. 

15. This plaintiff was personally present at the levy on said prop- 
erty as aforesaid, and before and at the time of said levy was fully 
informed of said writ of attachment; that defendant Thrift was the 
officer as aforesaid proceeding thereunder and about to levy and 
levying the same, and that said property was about to be levied on 
and was levied on under said attachment, and this plaintiff was at 
all times fully informed of the official character of all the defend- 
ants as aforesaid. 

16th. But neither of the defendants at any time before or during 
the acts above set forth or the acts complained of in the petition 
received the notice provided for in chapter 45 of the laws of the 
20th General Assembly of the State of lowa or any notice in writ- 
ing under oath from plaintiff, his agent or attorney, that said prop- 

erty belonged to him or any notice which may have been 
28 intended to comply with said chapter, but plaintiff personally 

aided the defendant Thrift in taking the said property in 
said levy and personally aided in the disposition of said property 
under said attachment. 

17. Wherefore these defendants, Thrift and Hopkins, say that so 
far as said property is concerned defendants are not liable to plain- 
tiff for the acts complained of in the petition, and further say that 
plaintiff is estopped to maintain this action therefor. 
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18th. And upon the facts above stated as a whole they each say 
that defendants are not liable to plaintiff for the acts complained of 
in the petition, and further say that plaintiff is estopped to main- 

tain this action therefor. 
29 And these defendants, Thrift and Hopkins, further answer- 
ing said petition, say: 

ist. They deny the words general assignment, which assignment 
was properly recorded legal, wrongfully and illegally, wherever oc- 
curring on said petition, and deny each and every allegation con- 
tained or implyed in said words or either of them. 

2d. They repeat and make a part of this division the paragraphs 
of division III above numbered Ist, 2nd, 3rd, 4th, 8th, 9th, 18th, 
14th. 

ord. They say that said property was at the time refer-ed to the 
aap of said Lane and not the property of the plaintiff, and was 
lable to be taken under the writs of attachment described. 

4th. ‘They say that in taking said property they were respectively 
executing the commands of said respective writs and the laws of the 
United States authorizing the same. 

HENDERSON, HURD & DANIELS, Att’ ys. 


And afterwards, on the 9th day of April, A. D. 1886, there was 


filed the foliowing verdict, rendered by order of said court, to wit: 


30 United States Circuit Court, Northern District of lowa, Eastern 
Division. 


Wma. O. Bock, Assignee, &c., Plaintiff, 


vs. 
Gro. D. Perkins, W. H. Turirr, and Timotny Hopkins, De- 
fendants. 


Smee a a 


We, the jury, by the direction of the court, find our verdict for 


the defendants. 
A. M. MAY, Foreman. 


And afterwards, on the 10th day of April, 1886, there was filed by 
plaintiff the following motion for a new trial. 


ol In U.S. Cir. Court. April Term, 1886. 


Unitrep STATES OF AMERICA, ( 
Northern District of Iowa, Eastern Division. | 
W. O. Bock 
VS. Motion for New Trial. 
Geo. D. PERKINS. 


And now comes the plaintiff and moves the court for a new trial 
for the following reasons: 

Ist. The verdict is contrary to the evidence. 

2nd. The verdict is contrary to law. 
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ord. The court erred in directing the jury to find a verdict for the 
defendants. 

4th. The court erred in directing the jury that the general assign- 
ment offered in evidence did not convey to plaintiff the stock of 
goods in controversy. 

oth. The court erred in — from the jury and refusing to allow in 
evidence to be considered by the jury the general assignment offered 
in evidence by plaintiff, as shown by the bill of exceptions and the 
charge of the court. 

6th. The court erred in directing: the jury asa matter of law 

that the execution of the general assignment and the mort- 
32 gage & deeds of in evidence by plaintiff were one 
and the same transaction, or part of the same transaction, 

which rendered assignment void. 

7th. The court erred — finding and holding as matter of law that 
the assignment offered in evidence was void as being a part of a 
series of assignment- which rendered this general assignment void. 

Sth. The court erred in not submitting to the jury the question 
of when said assignment was executed and whether or not the 
assignment was a part of the several conveyances offered in evidence 
and intended to be executed as one and the same transaction. 

FOUKE & LYON, 
Alt’ys for Plaintiff. 


33 U.S. Cireuit Court, Northern District of Iowa, Eastern Di- 
vision. April Term, 1886. 


W. O. Bock, Assignee, &c., 
vs. N Or 
‘ - ry r " & QO. 258. Law. 
Geo. D. Perkins, W. H. Turtirt, and T. M. Hop- | , 
KINS. J 


Tuursbay, 8th Day of April, 1886. 


This cause coming on to be heard, the plaintiff appearing by 
Fouke & Lyon, his attorneys, and the said defendants by Hender- 
son, Hurd & Daniels, their attorneys, thereupon came a jury of 
twelve good and lawful men, citizens of the district, to wit, A. M. 
May, J. O. Johnson, George Kerr, Daniel Sheehan, W. A. Benton, 
J. Williams, M. F. Desty, H. 8S. Blocker, William Danforth, A. 
J. Donaldson, Kneed Alfsen, and Richard Hodge, — were duly em- 
pannelled, tried, and sworn well and truly to try the issue joined 
and a true verdict to give according to the law and the evidence. 
The hearing of the evidence was not concluded at the hour of ad- 
journment. 
ot And afterwards, to wit, on Friday, 9th day of April, 1886, 

an entry appears of record in the words and figures following, 
to wit: 
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US. 
Geo. D. Perkins, W. H. Turirr, and T. M. Hop- | 
KINS. J 


W. O. Bock, Assignee, &c., ) 
{ 


No. 258. Law. 


This cause again coming on to be heard, the attorneys and jurors 
being all present and the evidence and the arguments of counsel 
having been heard, the cause was submitted to the jury by the court, 
and the jury, under the instructions of the court, returned the fol- 
lowing verdict : 


“W. QO. Bock, Assignee, Plaintiff, ) 

US. q 

“Geo. D. Perkins, W. H. Turirtr, and Timorny Hopkins, De- f 
fendants. ] 


“« Verdict. 


“ We, the jury, by the direction of the court, find our verdict for 


the defendants. 
“A. M. MAY, Foreman.” 


The plaintiff thereupon filed a motion fora new trial and tendered 
his bill of exceptions, which is signed by the court and ordered to 
be made part of the record. 
30D And afterwards, to wit, on the 22nd day of April, A. D. 

1886, an entry appears of record in the words and figures fol- 
lowing, to wit: 


W. O. Bock, Assignee, &c., 


Gyn Meee - >» No. 258. Law 
Geo. D. Perkins, W. H. Turirt, and T. M. a ee 
HopkINs. 


This cause coming before the court upon defendants’ motion for 
judgment upon the verdict of the jury heretofore rendered, and the 
court being now fully advised:in the premises— 

It is ordered and considered by the court that the defendants have 
and recover of and from the said plaintiff, W. O. Bock, assignee, and 
from J. M. Tartt, of New Albin, lowa, his surety upon the cost bond 
filed herein, for their costs in this behalf, together with the costs of 
this proceeding, taxed at $—, and that execution issue therefor. 

It is further ordered by the court that the motion for a new trial 
stand as an application to vacate judgment and for a new trial, to 
be heard at Des Moines, and entry to be made as of this term. 

And afterwards, the said motion for a new trial having been heard 
before the full bench, the same was overruled. 
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36 In United States Circuit Court for Northern District of Iowa, 
Kastern Division. April Term, 1886. 


W. O. Bock, Assignee of H. P. Lane,  ) 


' i 
U8 | 
, , mM mM Law. Bill of Exceptions. 
Geo. D. Perkins, W. H. Turirt, T. M. | | xceptions 
HOPKINS. 


Be it remembered that on the Sth day of April, 1886, this cause 
came on for trial before the court & jury upon the issues joined 
therein, and a Jury of twelve men having been duly called & sworn, 
thereupon the plaintiff, to sustain the issues on his behalf, intro- 
duced the following evidence: 

O7 Henry P. LANs, called-as a witness for plaintiff, being 
sworn, testified as follows: 


. 


©. Where do you live? 
A. New Albin, Allamakee Co., lowa. 
Q. How long have you lived there? 
A. ‘Twenty years. 
Q. How long were you in business? 
A. Ten years. 
Q. Were you engaged in mercantile business in Nov., 1884? 
A. Yes, sir. 
Q. Do you know 8. H. Kinne, of Lansing? 
A. Yes, sir. 
Q. Will you state whether you employed him to draw up for you 
an assignment of your property ? 
A. | did. 
Q. What instruction, if any, did you give him as to what property 
you intended to assign? Now, state whether you gave any 
Bt instructions; if so, were they oral or in writing ? 
A. I did. 
(). Mr. Lane, are these the papers that were executed at that time 
by you (showing him the alleged assignment) ? 
A. Yes, sir. 
Q. Where was this paper executed ? 
A. At Lansing, in Mr. Kinne’s office. 
Q. On the day that appears here ? 
A. Yes, sir. 
Q. Who was present at the time it was executed ? 
A. Mr. Kinne, Mr. Bock, myself, & I think Mr. Burfrey. 
(. Where was your stock of goods at that time? 
A. At New Albin. 
Q. After this paper was signed and acknowledged by you, then 
what was next done? 
A. Mr. Bock closed the store and inventoried the goods. 
Q. What next was done after the paper was signed ? 
A. Mr. Bock went to Waukon & placed it on record. 
39 Q. He went to place it on record? You didn’t go with 
him? 
d—289 


18 W. 0. BOCK, ASSIGNEE, ETC., VS. 


A. Yes, sir; I did; me & him. I got to New Albin first. 

@. Well, what next? 

A. He closed the store. 

Q. You got first to New Albin, you say? 

A. Yes. 

@. What was done with the stock there, so far as you are coun- 
cerned and so far as Bock is concerned ? 

A. Bock took possession. I gave him possession. 

Q. For what purpose did you give him possession, if any, & under 
what agreement did you give him possession, if any ? 

Objected to by defendants as immaterial, incompetent, and hear- 
say. Overruled and exceptions taken by defendants. 


A. I gave him possession for the purpose of selling the goods and 

dividing the proceeds among the creditors under the contract that 

that instrument was shown up under & gave him possession. 

40 Q. Well, I'll ask you what Mr. Bock did after he had taken 

possession of the stock of goods—whether he made an in- 
ventory or not? 

A. He took possession of the whole stock of goods, closed up the 
store, & had commenced to take an inventory & he was taking an 
inventory the last that I know of the matter. 

Q. Do you know of your own knowledge how long he remained 
in possession ? 

A. No, sir. 

Q. Do you recollect what month it was ? 
A. I think it was the 20th of November, 1884; yes, sir. 


Cross-exaimination : 


Q. You say you gave Mr. Bock possession of these goods ? 

A. Yes, sir. 

Q. How did you do it? 

A. I told him to take possession of the goods. 
41 @. Where was this? 
A. In Mr. Kinne’s office, at Lansing. 

Q. Didn’t you give him the store and deliver the keys over to 
him there? 

A. No, sir; I did not. 
Q. You say you went to Waukon? 
A. Yes, sir. 
Q. Then what did you do? 
A. I drove a team over to Waukon & put the papers on record. 
Q. After you got through at Waukon, then where did you go? 
A. I went. back to New Albin. 
Q. Did Bock come with you ? 
A. No, sir. 
Q. What time of the night did you get back to New Albin? 
A. About 7 o’clock—between 7 & 8. 
Q. When did he take possession of the store ? 
A. Before I got back to New Albin. 


| 


| 
| 


ecteeeemmeneneneenianl 
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Q. Before you got to New Albin? 

A. Yes, sir. 

@. How ? 

A. By telegraph. 

Q. Then, didn’t you go to the store with him to deliver him pos- 
session ? 

42 A. No, sir; I don’t think I did that night; the store was 

all shut up when I got there. 

@. You say it was at Kinne’s office, in Lansing, that you gave 
him possession ? 

A. Yes, sir. 

Q. What did you say to him about taking possession of the real 
estate ? 

A. Never said anything about it. 

Q. What did you say about taking possession of the accounts and 
notes ¢ 

A. I don’t think I mentioned anything about them. 

@. What did you say to him? 

A. I told him—I can’t give exact language—says I, do the best 
you can with the stock and get the most out of — you can for the 
creditors. I think those were the exact words I used when I gave 
him the instrument of assignment. 

Q. This, you say, you said to him when you handed him the as- 

signment at. Kinne’s office ? 
43 A. [didn't hand it to him. I said that to him when | 
signed it. 

Q. Who handed it to him? 

A. I don’t know. 

Q. You don’t know how he got possession of it? 

A. I don’t know whether I handed it to him or whether Kinne 
handed it to him. 

Q. Who did the buying of goods for you and who attended to the 
details of the business? 

A. Mr. Bock. 

Q. He was running the business up to the time of the assignment, 
wasn’t he? 

A. Yes, sir. 

Q. When you went over to Waukon with the assignment you took 
over some other papers for record, too, didn’t you ? 

A. Yes, sir. 

Q. And filed them for record at the same time that you filed this 

assign ment—at the same time the assignment was handed in? 
44 A. I den’t know when the assignment went in. 
Q. You & Bock went up there together, didn’t you? 

A. Yes; we went up together. I went up to the recorder’s office 

ahead of him. 


Re-examination by the plaintiff: 


Q. What property, if any, did you have left after you had exe- 
cuted this assignment & after Mr. Bock had taken possession under 
this paper that you call a general assignment? 
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A. I had no property remaining. 
45 Q. State all the conversation you had there, so that the 
jury will know what you refer to. What was said about 
these goods—when he would get home what todo? What goods 
you were talking about—if i! was this stock? State to the jury all 
that was said at the time as to the stock of goods. 

A. Well, the substance or the language was: I says, “ Will, you 
go & take charge of the business & Mr. Kinne will counsel you, & I 
would advise you to put these goods down a little above cost, & also 
sort up from time to time, & try & get closed out by April lst;” 
& said something about the outstanding debts, & told him to be 
diligent in collecting them. 

Q. Who was Will? 

A. Mr. Bock. 

Q. What business had you been engaged in that Mr. Bock 
46 was running for you previous to the time this written instru- 
ment was made? 

A. I was engaged in mercantile business at New Albin. 

Q. Had he been running this business for you ? 

A. Yes. 

Q. Was there any other business that he was engaged in for you 
to which this conversation could refer to except this business? 

A. No, sir. 


Recross-examination : ” 


Q. Mr. Bock had been clerking for you up to that time? 
A. Yes. 
Q. Running the business under your direction ? 
A. No, sir; under his own direction. 
Q. Did you ever give him any directions ? 
A. When up there? 
Q. Yes; up there. 
A. None. I told him to take charge of the business & run it as 
he deemed best. 
47 @. You never gave him any directions or advised as to 
how he should keep the stock ? 
A. No, sir. 
Q. On this 20th of Nov. you told him that he had better close it 
up by the first of next April? 
A. That was my advice to him then. 


Wm. O. Bock, the plaintiff, being sworn in his own behalf as 
plaintiff : 

(. Where do you live? 

A. At New Albin, Lowa; have lived there 13 years. 

Q. What is your business ? 

A. Mercantile business. 

Q. You have been for the past 12 years? 

A. Yes. 

. What were you engaged in doing previous to 20th Noy., 1884, 

and where? 


RP 
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48 A. I was engaged by Mr. Lane in mercantile business at 
New Albin. 

Q. Did you go to Lansing on or about 20th Nov. with Mr. Lane 
or did you find Lane there, and what did you doin regard to an 
assignment of his property ? 

A. We both went together. 

Q. ‘Was there a paper executed by Mr. Lane at that time? 

A. Yes, sIr. 

(). Is this the paper (showing him the assignment) ? 

A. Yes. 

Q. I will ask you if after it was acknowledged the paper was de- 
livered to you; if so, by whom? 

A. I can’t say who delivered it to me, but I received it in Mr. 
Kinne’s office. 

Q. Did you accept the trust? Is that it? 
49 A. Yes, sir; that is my signature. I took possession of 
the goods at New Albin. 

Q. Did you go & have the paper recorded first? 

A. Yes. 

Q. Where was that? 

A. We started from Lansing & then went to Waukon & then to 
New Albin. We went from Waukon to New Albin. 

Q. After you got back to New Albin what did you do? 

A. Took inventory of the stock of goods owned by Mr. Lane. 

(). Was it the same or different stock from the one that you were 
doing business with for Mr. Lane previous to the time the assign- 
ment was made? 

A. The same stock. 


Q. State what vou did towards taking possession & what you did 
with the goods. 
OU A. I took possession of the stock of goods; took an in- 


ventory of them with the clerk, opened up the store, & com- 
menced selling the goods. 

Q. How long did that continue ? 

A. I hadn’t opened up one day when the marshall came up. He, 
the marshal/, came up on the 26 of November. 

Q. Who came up? 

A. A Mr. Hopkins. 

Q. What did he say he came for? 

A. He came in and said he had papers to serve on that stock of 
goods. I told him I guessed he had better not. 

Q. What conversation did you have upon the subject ? 

A. I told him he was rather late; the goods were all mine—all 
assigned to me. He said that he understood about the assignment, 
& he wanted me to accept service. 

Q. Did you show him this assignment ? 
5] A. Yes, sir. 
Q. And he said that he wanted me to accept service ? 

A. Yes, sir; that was all that was said then. 

Q. When did you next see him ? 

A. He stayed there & demanded the keys. I gave him my key 
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and he hunted up the clerk & got his key & locked the door. We 
all went out. 
Q. Did you ever have possession of that store afterwards? 
A. No, sir; never. The stock of goods were in there when he de- 
manded possession and took possession. 
Q. Did you ever have.that stock of goods tendered to you after- 
wards? 
A. No, sir. 
Q. What was the value of the goods that Mr. Hopkins took pos- 
session of ? 
A. I put them between 8,000 & 9,000 dollars. I should 
O2 judge near 8,500 dollars was the amount. I was familiar 
with the stock and had just finished the inventory before Mr. 
Hopkins came up there. 
@. When you took possession of the goods under & by what 
authority did you claim to act—by what authority did you take 
possession of this stock of goods? 


(Objection by defendant as immaterial & contradicts a written in- 
strument. Overruled & exceptions by the defendant.) 


A. Well, I think I was authorized when I was handed this paper- 

Q. Was by virtue of this assignment ? 

A. Yes, sir. 

@. Had Lane any other stock — goods, to your knowledge, be- 
sides this at that time ? 

A. No, sir. 

Q. Where was that stock ? 
53 A. At New Albin, Iowa, in a building owned by Mr. Lane. 
I took possession of the building at the same time I did the 

goods. 


Cross-exaimination : 


Q. Mr. Bock, you have been in the employ of Mr. Lane & in 
charge of the stock of goods from the April previous? 
A. Yes, sir; down to the 20th of Nov., when we went to Lansing. 
Q. What time did you leave New Albin to go to Lansing. 
A. Between 9 & 10 o'clock in the morning. Mr. Lane went with 
me. When we got to Lansing we went to Mr. Kinne’s office. 
Q. This instrument that you spoke about, this assignment, was 
that all ready when you got there or did you stay there while they 
were writing it? 
54 A. I was there part of the time. 
Q. Did they make out the schedule at the same time, while 
you were there? 
A. Yes, sir; I think they made out the schedule at the time. 
Q. In the morning ? 
A. No. 
Q. All the same day? 
A. Yes, sir; I think we made them all out in one day, before uine 
o’clock in the morning. 
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Q. Look at the length of the inventory, what do you say; did 
you make it out that morning ? 
A. Well, | think we commenced the evening before. 
@. Whose handwriting is this schedule in? 
A. In mine. 
Q. Was Mr. Lane with you that day or the day before the 19th ? 
A. Yes, sir; he helped me make out these schedules. 
55 Q. Do you recollect what time you got down to Lansing ? 
A. I think it was ten in the morning. We went by rail, 
and staid in Lansing while this instrument was being drawn. A 
part of it was drawn while I was in the office. 
Q. At half past ten this instrament was handed to you and you 
took a team & drove to Waukon. 
A. Yes, sir. Mr. Lane & I went together, and I don’t now recol- 
lect the time when we got there. 
(). You had a key to this store before this ? 
A. Yes, sir; one key. The assignment was sent to me from 
Waukon by mail, I think, the second day afterwards. 


56 The plaintiff here offers in evidence the assignment in ques- 
tion now before court. 
The defendant objects to its introduction, because it is immaterial, 
incompetent, irrelevant, and does not convey the goods In question. 
Objections overruled and defendants except to the ruling. 


Here the plaintiff reads the assignment in question to the jury, 
which is in words & figures following: 


57 General Assignment. 


This indenture, made the 20th day November, A. D. 1884, between 
Henry P. Lane, of New Albin, Allamakee county, and State of lowa, 
of the — part, and Wm. O. Brock, of said county and State, of the 
second part: 

Whereas the said Henry P. Lane is justly indebted in consider- 
able sums of money and has become unable to pay the same with 
punctuality or in full and is now desirous of making a fair and 
equitable distribution of his property among all his creditors, now 
this indenture witnesseth: That the said party of the first part, in 
consideration of the premises and of the sum — one dollar to him 
paid by the party of the second part, the receipt whereof is hereby 
acknowledged, has granted, bargained, sold, and assigned, and does 
hereby grant, convay, and assign, unto the said party of the second 
part and to his assigns forever all the lands and all the personal 

property of every name and nature whatsoever of the said 
08 party of the first part, more particularly enumerated and de- 

scribed in the schedule hereto annexed, marked Schedule “A,” 
or intended so to be, upon the following trusts, viz: To take posses- 
sion of said lands and personal property and sell said lands, unless 
otherwise directed by the circuit court of Allamakee county, State 
of Iowa, on notice published as in case of sales of real estate on exe- 
cution, and dispose of said personal property upon such terms as in 
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his judgment may appear best, but not on credit, and hold the pro- 
ceeds of sales of all of said lands and personal property for distri- 
bution among all the creditors of said party of the first part, in 
accordance to such orders and directions as may from time to time 
be made by said circuit court, and shall, after final settlement and 
distribution be made and all the reasonable expenses, rents, taxes, 
assessments, commissions, and allowances are paid, return any sur- 
plus there may be of the proceeds of the sales of the assigned 
59 property to the party of the first part or his assigns; and also 
to reconvey, reassign, to him or them any real or personal 
property remaining unsold. Schedule B, hereto annexed, contains, 
as near as I can state, a list of all my ereditor- and the amount of 
their respective demands, and both of said schedules, A & B, are 
hereby made part of this assignment. 
Witness my hand the day and year first above written. 
HENRY P. LANE. 
In presence of— 
SAM’L H. KINNE. 


STATE OF Iowa, tie 
Allamakee County, | ~ ° 


On this 20th day of November, A. D. 1884, before me, Sam’! H. 
Kinne, a notary public in and for said county, personally appeared 
Henry P. Lane, to me personally known to be the identical person 
whose name is affixed to the above instrument of assigument as 
grantor, and acknowledge- the execution of the same to be his vol- 

untary act and deed for the purposes therein mentioned. 
[ SEAL. | Witness my hand and notarial seal the date last above 
written. 
SAM’L H. KINNE, 
Notery Public. 


60 I hereby accept the trusts reposed in me by the above as- 
signment and agree to execute the same. 
Dated this 20th day of November, 1884. 
WM. O. BOCK. 
In presence of— 


SAM’L H. KINNE. 


ScHEDULE “A,” Refer-ed to in the Annexed Assignment, Containing 
an Inventory of the Estate, Real and Personal, of Henry P. Lane. 


Real Estate. 


Lots 1, 3, 4, 6, 7, 11, sect. 19, tw’p 100, R. 3. 
“ 1, 7, sect. 30, t’w’p 100, R. 3. 
S. W. 4 of N. W. } sect. 19, t’w’p 100, R. 3. 
20 feet off N. W. end lot No. 163, village of New Albin, la.; lot 
124, village of New Albin, la.; 1 set hay scales. , 


nh 
| 
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6] Personal Property. 
Ts th CRED .nc0n hy tihng niartinainhnninmmsits amp. omnia wan 20 49 
GREG: RNIOIs ected nctkinde bite emmnnnnn es ebmageiiaeaas 4 20 


Here follow 150 other names of persons indebted to the assignor 
in the schedule attached. 


STATE OF Iowa, | 
Dubuque Co., jo ° 


I, Henry P. Lane, of said county, being duly sworn, depose & say 
that the foregoing inventory contains, according to the best of my 
knowledge, a true statement and account of my estate, both real and 
personal. 


HENRY P. LANE. 


Subscribed & sworn to before me this 20th day of November, 
1884, by Henry P. Lane. 
Witness my hand and seal. 
[SEAL. | SAM’L H. KINNE, 
Notary Public. 


62 SCHEDULE Bb, Referred to in Annexed Assignment. 


List of Creditors. 


Here follow fifty other names of persons & firms scheduled as 
creditors of the assignor in the schedule attached, among which 
are— 

C. P. Kellogg & Co. 

M. D. Wells & Co. 

H. W. King & Co. 


63 STATE OF lowa, 
Allamakee Co., | 


P 88 = 


[, Henry P. Lane, of said county, being duly sworn, depose 

6-4 and say that the foregoing Schedule “ 6b” contains a true list 

of all my creditors & the amount of their respective de- 
mands. 


HENRY P. LANE. 


Subscribed and sworn to before me & in my presence the 20th 
day of November, 1884, by Henry P. Lane. 
Witness my hand & seal. 
SAM’L H. KINNE, 
[SEAL. | Notary Public. 
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65 On the back of said assignment was the following: 


“Assignment for Benefit of Ureditors. 
Henry P. Lane to Wm. O. Bock.” 


STATE OF IowWA, 
Allamakee Co. { 


Filed for record the 20th day of November, 1884, at 4.10 o'clock 
p. m., and recorded in Book “ K,” on pages 504 to 510, inc., of chat- 
tel mortgage records. 

J. D. BRENNAN, Recorder, 
By Ek. D. PORDY, Deputy. 


66 W. H. Turirt, a witness sworn in behalf of the plaintiff: 


Q. Were you a deputy of Mr. Perkins during the time that he 
was United States marshal/ of this northern district ? 

A. Yes, sir. 

Q. Was Mr. Hopkins engaged as his special deputy during that 
time? 

A. Yes, sir. 

Q. Do you recollect of Mr. Hopkins going up to Allamakee Co. 
& serving attachments against the goods and property of Lane, of 
New Albin, in November, 1884 ? 

Objection by defendant- as incompetent. Overruled and excep- 
tions by def ’t-. 

A. Yes, sir. 

Q. Mr. Thrift, did you, as deputy of Perkins, afterwards demand 

from the plaintiffs, Kellogg, King & Wells, or either of them 


=P! 
67 indemnity bonds for taking possession of these goods? 


Objection by counsel for deferndant-. 

Counsel for plaintiff offers in evidence the notice served on the 
defendants by W. O. Bock, the assignee, claiming the immediate 
possession of the goods in question taken by virtue of the writs of 
attachment. 

Defendants object to the introduction of the notice in evidence— 

ist. Because it purports to have been given long after the transac- 
tion to which they have testified aud long after the indemnity to 
which they have alluded to in their testimony. It was not given 

until Dec. 17, 1884. 
68 2nd. Because it recites certain facts with regard to this at- 
tachment where there is no evidence of this attachment, and 
this is not proper or competent evidence of this attachment. 

3d. We object, so far as it purports to have been served on G. D. 
Perkins and the service and acceptance of Thrift, who was his 
deputy, who was in possession of the goods, & he had no connection 
whatever with them, and that it is immaterial, irrelevant, & incom- 
petent and has no connection under that notice of this matter under 
the statute. 
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Objection overruled, defendant- taking exceptions. 

The notice was read in evidence, being in words & figures fol- 
lowing: 
69 To Geo. L. Perkins, W. H. Thrift, and Tim. M. Hopkins: 

You will please take notice that the undersigned, assignee 

of H. P. Lane, claims of you the immediate possession of the stock 
of goods taken by you from his possession under three certain writs of 
attachment issued — of the circuit court of the United States, north- 
ern distriet, eastern division, of Iowa, in favor of C. P. Kellogg & Co. 
vs. H. P. Lane, M. D. Wells & Co. vs. H. P. Lane, and H. W. King 
& Co. vs. H. P. Lane. Said property belongs to the undersigned, 
and was held and possessed by him by virtue of a general assign- 
ment executed by H. P. Lane to the undersigned, under the laws of 
Iowa, for the benefit of the creditors of said H. P. Lane, said assign- 
ment having been aceepted by the undersigned and he having en- 
tered at the time of such seizure upon the discharge of his duties as 
such assignee. 

Dubuque, Dec. 17th, 1884. 

WM. O. BOCK, 
Assignee of H. P. Lane, 
By FOUKE & LYON, 
His Attys. 


70 STATE OF lowa, | 
Dubuque Co.. j 


, « 
*~ oo. 


D. Ek. Lyon, being duly sworn, says that he is one of the attorneys 
of W. O. Bock, the claimant in the above notice; that he has knowl- 
edge of the facts stated in said notice, and that the matters and 
things therein stated are true, as he verily believes. 

D. EE. LYON. 


Signed & sworn to before me by D. E. Lyon, the affiant, this 17 
day of December, A. D. 1884. 
Witness my hand & seal. 
H. B. FOUKE, 
Notery Public of Iowa. 


We hereby accept service of the within notice, at Dubuque, in the 
northern division, eastern district, of Iowa, this 17th day of Decem- 
ber, A. D. 1884. 

GEO. D. PERKINS, 
U. 8. Marshall, 
By W. H. THRIFT, 
His Agent. 
W. H. THRIFT. 
T. M. HOPKINS. 


71 N. H. Ransom, a witness for the plaintiff, being sworn, 
testified as follows: 
My name is N. H. Ransom. I live at New Albin, lowa. In No- 
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vember, 1884, I was a clerk in Mr. Lane’s store, and was so employed 
when he assigned to Mr. W. O. Bock. 

Q. Do you know what goods were there in the store at the time 
that Mr. Hopkins came up there? 

A. Yes, sir. 

Q. What was the value of the stoek of goods at the time that Mr. 
Hopkins took possession of them ? 


Def’t- objects as incompetent & immaterial, time being prior to 
the giving of the notice. Overruled & exceptions by defendant-. 
Q. You assisted in taking the inventory of the goods? 
72 A. Yes,sir; and I knew the amount of goods that were in 
the store at the time Hopkins took possession. 
Q. What was the value of the stock of goods that were in the 
store at the time he took possession ? 


Same objection as last above by def’t- & same ruling. 
A. I should judge there was between 8,500 & 9,000 dollars. 


Q. Was that the fair market value of them at New Albin ? 
A. Yes, sir. 


Cross-examination: 


Q. Do you know what Mr. Hopkins did with the goods? 
A. Yes, sir; he was there on the 26 Nov. He did not take the 
goods away from New Albin till about two or three weeks. 
73 He boxed them immediately up & took them to depot & then 
took them to Dubuque. 

Q. Each lot was taken up by itself & taken to the depot? 

A. Not exactly that way. First, we would have one attachment, 
& then we would box up the goods, & while part of us were taking 
one lot of goods & packing them up «& taking them out of the store, 
and as fast as we got them packed up & then mark them, then we 
would get to work at another one & mark that; we would take all 
out & separate them & then mark them & take them to the depot. 
It was about three or four days before the goods were all packed and 
taken to the depot. 


Redirect : 


74 Q. Were you present when anything was said between 
Mr. Hopkins & Mr. Bock as to Mr. Bock’s assistin- Mr. Hop- 
kins? 
A. Yes, sir. 
Q. Will you state what it was, please ? 
Objection by def’t as immaterial. Overruled. 


A. Mr. Hopkins asked him to assist him in boxing up the goods. 
Bock objected on the ground that he was assignee & he didn’t care 
to have anything to do with the goods and it wouldn’t look right. 
Mr. Hopkins said it was all right if he could earn a dollar or two, 
& taking that view of it, he assisted him. 


Def’t moves to strike — latter part of the answer. 


- ed 
hen 
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Q. Mr. Bock assisted him? 
A. Yes, sir; I know he did from my own knowledge, and Mr. 
Hopkins offered to pay him. 
5 Q. Do you know how many attachments he claimed to 
have when he came up there? 
A. He had two attachments. 
Q. Was there any other attachments brought up ? 
A. Yes, sir. 
Q. Did Mr. Thrift come up? 
A. Yes, sir. 
Q. Before Mr. Thrift came up what did Mr. Hopkins do with refer- 
ence to these goods? 
A. He nearly finished the two attachments. We were there tak- 
ing stock. 
Q. Well, what happened when Mr. Thrift came? 
A. Well, they finished the whole stock. Thrift served another at- 
tachment when he got there. 


~] 
t 


Recross-examination : 
Q. How aboutthis attachment? You said Mr. Hopkins came up 
there on the 26th ? 
76 A. Yes, sir. About 4 or 5 o'clock p.m. he was in the 
store. 

Q. What was he doing with the goods? 

A. He wasn’t doing anything. He just informed Mr. Bock that 
he was there to take the goods, & Bock came & spoke to me about it. 
Ile wanted to know what he had better do. ‘That was the first time 
I saw him. 

©. Then Mr. Hopkins said he wanted to take out goods and box 
them up—enough to satisfy the judgment ? 

A. Yes, sir; and he went right at doing that—boxing them up; 
and as soon as that was done he went at the other attachment in the 
same way. 

Q. Do you know the Value of the goods he took on the first at- 
tachment ? 

A. Nosir. You can’t state the value of the goods taken 
on the second attachment. He did not take the whole of the 
8,000 dollars upon either one of them. 


ee 
ii 


tedirect examination again: 
Q. Did Mr. Hopkins, to your knowledge, deliver back to Mr. Bock 
any portion of this stock of goods? 
A. That 15 or 20 dollars’ worth of perishable goods were left. | 
don’t know whether they were delivered back or not. 


W. O. Bock recalled by counsel for plaintiff: 


When Mr. Hopkins came there I stated to him the manner in 

which I came in possession of this property. I showed him the 

papers of assignment & told him that the goods belonged to 

78 me as assignee. He looked at the assignment & said it was 
perfectly satisfactory ; that I was the assignee. 
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Q. You were asked whether you assisted in packing up the goods? 
A. Yes, sir. 
Q. State to the jury how you came to assist, what was said to you 
& what was said in reply. 
By the Court: I shall instruct on that point, so I don’t see that 
there is necessity to ask that. 
Q. Now, what, if any, goods were returned to you by Mr. Hop- 
kins or Mr. Thrift? 
A. There was not any goods returned to me whatever. The goods 
they left was } barrel coal oil that I would not give a cent for. 
Q. Do you know how Mr. Hopkins arrived at the value 
79 set opposite the articles? | 
A. He guessed at it. 


Cross-examination by defendant- : 


The first day Mr. Hopkins—he laid hands on all the goods in the 
store. 

Q. Went around and touched them piece by piece? 

A. No, sir. 

Q. What did he do on the first day ? 

A. He served the attachment on the stock. He did not pack the 
first day; he served the notice, and the next day he went taking 
out goods on one attachment; after he got through with one he went 
at the second attachment. I don’t know the value of either attach- 
ment. On the first day he came up he took possession of the store. 


80 T. M. Hopkins, a witness sworn for the plaintiff, testified 
as follows: 
I was a special deputy marshall on the 25th of Nov., 1884. Mr. 
Thrift was my principal. 
Q. Who was the principal marshall? 
A. G. D. Perkins, one of the defendants in this case. 
Q. I will ask you if you received for execution that writ of at- 
tachment dated the 25th of November. 
A. Yes, sir; Kellogg, & this one, M. D. Wells & Co., second. 
Q. I'll ask you if what you did at New Albin on the 26th Novem- 
ber was done by virtue of these writs. 
Def’ts object unless writs are offered in evidence. Overruled & 
exceptions by defendant-. 
§1 Q. You did what you did to this stock of goods by virtue 
of these suits? 
A. Yes, sir. 
Cross-examination by counsel for def’t-: 
On these two writs I took the goods separably ; on the Kellogg 
writ first—C. P. Kellogg & Co. 
Plaintiff here introduces in evidence the writs of attachment, to 
which reference has been made, in favor of C. P. Kellogg & Co. vs, 
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H. P. Lane & M. D. Wells & Co. vs. H. P. Lane, which are hereto 
set out in words & figures following: 
[nstead of setting them out, it is admitted that the writ of at- 
82 tachment in favor of Kellogg & Co. introduced in evidence is ¢ 
writ of attachment, allin due form, issued out of the circuit court 
of the United States for the northern district of Iowa on the 25th 
of November, 1884, in favor of C. P. Kellogg & Co. et als. against H. 
P. Lane, commanding the attachment by the marshall of sufficient 
property to satisfy the sum of $775.50, with interest and costs. 
That the writ of attachment in favor of Wells & Co. introduced 
in evidence is a writ of attachment, all in due form, issued out of the 
circuit court of the United States for the northern district of Iowa 
on the 25th of November, 1884,in favor of M. D. Wells & Co. against 
H. P. Lane, commanding the attachment by the marshall of suffi- 
cient property to satisfy the sum of $1,538.92, with interest and 
costs. 
83 Be it further remembered that the plaintiff upon said trial 
and at the times of the several rulings made by said court 
upon objections to the admis-ability of evidence, as hereinbefore noted 
and set forth, duly excepted thereto and prayed a bill of exceptions 
thereon, it being ordered by the court that all the exceptions thus 
taken should be included in & form part of the general bill of 
exceptions signed at the conclusion of said trial. 
Be it further remembered that, the plaintiff having rested his ease, 
thereupon the defendants, to support the issues on their behalf, in- 
troduced in evidence the following evidence «& testimony. 


84 Here the plaintiff rested his case. 


The defendants, to maintain the issues on their part, produced and 
had sworn T. M. Horx.rns, who testified as follows: 


Went up to New Albin on the 26th with the writs and took out 
what I thought was the amount of the Kellogg & Co. claim and 
fifty per cent. more & boxed them up. 

I then did the same with the Wells & Co. writ & kept’*them sepa- 
rate until I got ready to box, and then boxed them as fast as could 

get boxes. 
85 Then after that I assisted Thrift in taking another batch 
of goods. ‘Thrift didn’t have anything to do with these goods 
that I took under the two writs. 

Q. What did Mr. Thrift have to do with boxing of these goods? 

A. Didn’t have anything to do with them. 

Q. What did you do about taking possession of the entire stock 
of goods, before Thrift came up there, under these writs ? | 

A. It was nearly dark when | gotup there—between 4 & 5 o'clock. 
I- was some time béfore I made my business known; told Bock 
what my business was & had shown him my writs. He showed me 
his authority as assignee. That was the first work we did. We 

concluded to take the amount in the morning; it was very 
86 cold that night and we waited till morning; so I had to 
have some one hold possession over that store in order to 
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make my writs good. I don’t know whether I took both keys; my 
impression is Ransom had one that night or he had one next morn- 
ing. I got him to assist me in taking stock. We went at it next 
morning. 

Q. Who did they put in? 

A. I think Mr. Ransom. I got them to take stock. Ransom was 
a clerk in the store. 

Q. As you took the goods & boxed them did you do anything 
about taking the value of them ? 

A. Yes, sir. 

Q. Is this the list or valuation shown here? 

A. Yes; here it is. I made the list in the store at New 
87 Albin, and the book on which the list is, I bought it ata 
book store. 

@. How did you make the figures in the book ? 

A. With the assistance of Bock & Ransom; they had the cost- 
marks. Once in a whilethere would be a little thing that I thought 
was too high. I told them I just wanted enough to cover the writs 
& 50% added. They put in everything at their own cost-marks, of 
course. Wedidn’t measure everything we put in of all kinds. They 
told me how many yards & about how many pounds in the grocery 
department, & we put down & figured it up. These are the same 
goods that were afterwards appraised by Mr. Gilliam & Wales at 
Dubuque. 


Cross-examination by counsel for plaintiff : 


88 When I got to New Albin Bock had possession of the goods. 

I showed him my writs & he showed me the assignment. He 
claimed to be in possession as the assignee of H. P. Lane. 

Q. Well, before you took any goods you knew he claimed to be in 


possession of them as assignee ? 


Def’t- objects, as it calls for a conclusion. Overruled & exception 
by def’t-. 


A. Yes, sir. 
Q. Don’t you know as a matter of fact that you took possession of 
both keys the first thing when you were there ? 
A. Well, sir, I don’t know whether I did or not. 
Q. You intended to have control over the store that night? 
9 A. I intended to secure enough to make a levy on of the 
stock. 
Q. Did you deliver back to Mr. Bock any portion of these goods 
that were in the store upon the night you took possession ? 
A. I delivered back the key of the store with the goods in it. 
@. Answer my question. 
A. None that I took. I gave him the key to the store when I got 
through. 
Q. Was it after the goods were shipped ? 
A. I don’t think they were all out. I assisted in packing up the 
other goods besides those that were included in these writs. 
©. How did you undertake to take them ? 
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A. I was assisting Mr. Thrift. He had another writ. 
Q. You took substantially all there was in the store? 
A. Yes, sir. 


90 Re-examination by the defendant-: 


No such notice as that of Dec. 17, 1884, was served on me while 
I was at New Albin (meaning the notice of being the owner of the 
goods by Bock, assignee). 


H. P. Lane, called as a witness by the defendant-: 


( When you went from Lansing to Waukon with Mr. Bock you 
took down « filed for record a deed from H. P. Lane to Anna P. 
Lane? 

A. Yes, sir; also a mortgage from H. P. Lane & Anna Lane to 

H. Hostet & others. Anna Lane is my wife. I had previous 
9] to this time been indebted to her, and these deeds were in 
consideration of my debts. 

Defendants offers in evidence certified copies of deed, H. P. Lane 
to Anna Lane, filed 20th Nov., 1884, at half past 3 p. m.; and also 
offers in evidence certified copies of mortgage, H. P. Lane & Anna 
Lane to H. Hostet et al., marked Ex. B; to both of which offers p’t’ff 
objects because not competent; no objection that they are not the 
best evidence. Overruled & exceptions by plaintiff. 

I had possession of these two instruments at the time they were 
executed, up to the time that they were recorded. 

(. Did you, on the 18th of Nov., 1884, execute the assignment te 

Frank Hartley of a certain mortgage held by Richard 
92 Morgan ? 

A. I don’t remember the day. I executed such an assign- 
ment and delivered it to Hartley. I did not deliver him the mort- 
gage at the same time. I have not the mortgage in my possession. 
The consideration of that was my indebtedness to Hartley. 


It is admitted that the deed from H. P. Lane to Anna Lane which 
the defendant- offers in evidence was made & executed and acknow!l- 
edged on the 18th day of November, 1884, which was a full covenant 
deed, but subject to a mortgage, executed, made, and acknowledged 
the same day, for the sum of 2,500 dollars, in favor — Herman, Lizzie, 
Henry, and Kate Hostet, minor heirs of M. Hostet, deceased, and 
which said mortgage the grantee in the deed, Anna Lane, agreed to 
pay (i. ¢., the deed so recites, though signed by H. P. Lane only), 
and which was made a part consideration for said deed. The deed 
conveyed about 800 acres of land in Allamakee county, Iowa, and 
three lots in New Albin, Iowa, & was properly recorded among the 
records of Allamakee Co., lowa, on the 20th day of November, 

1884. 
93 It is further admitted that the mortgage from H. P. Lane 
and Auna, his wife,to Herman, Lizzie, Henry, and Kate 
Hostet was made, ‘executed, & acknowledged on the 18th day of 
November, 1884, for the consideration expressed of 2,500 dollars, 
and the same land is embraced in said mortgage as is conveyed by 
5—285 
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H. P. Lane to Anna Lane, his wife, on the same day, subject to said 
ee that said mortgage was properly recorded among the 
records of Allamakee Co., lowa, on the 20th day of November, 
1884. 
It is further admitted that mortgage made April 30, 1854, was a 
mortgage made & executed by Bridget & Patrick Morgan to 
94 H. P. Lane on 120 acres of land in Allamakee Co., lowa, and 
was properly recorded among the records of said Co., being 
recorded May 3, 1884; and that on the 18th day of November, 1854, 
said H. P. Lane sold & assigned the same to Frank Hartley, which 
said assignment of said mortgage was properly recorded among the 
records of Allamakee Co. Dec. 2, 1884. 
95 Counsel for def’t- offers the certified copies of the assign- 
ment & mortgage in evidence. Plaintiff objects because they 
are not competent. (No objection that they are not the best evi- 
dence.) Overruled and exceptions. 

Q. Mr. Lane, Herman, Lizzie, and Kate Hostet were minor heirs? 

A. Yes, sir. 

Q. About this time you turned over securities to Mr. Anderson? 

A. Yes, sir; he was a creditor of mine at the time of the 
96 assignment & before. I don’t recollect the day of the month 
I turned out the securities to him, but I think I made a pay- 

ment on the 12th or 13th of the month. 

Q. Didn’t you turn out.certain notes as collateral ? 

A. I believe I did, but I don’t think as late as the 18th or 19th 
of Nov. I also turned over certain securities to Large & Arnsden, 
of Dubuque. I can’t tell at what time, but I don’t think as late as 
the 18th or 19th. 

Q. Did you, on the 19 Nov., turn out a quantity of notes, amount- 
ing to 1,497 dollars, to Moses Anderson ? 

A. No, sir; I turned him over about 1,000 dollars—somewhere 

near that. I have always done that way. I owed him at 
97 that time 2,000 dollars. I think it wag in the month of No- 

veirnber, but before the 19th, that [ did what I did in regard 
to securing Moses Anderson. 

Q. What was your condition during the month of Nov., as to your 
ability to pay your merchandise debts as they became due? 

A. Bad condition. I was not able to pay these debts as they be- 
came due. I had been sued by Carson, Pirie, Scott & Co. for a bill 
of merchandise. 

I can’t say the date that I gave collaterais to Large & Arnsden, 
but I think it was before Nov. 19th. I gave security to Miles Nil- 
der, of Lansing, in Nov. I think I turned out securities to Mehlhop 
a few days before I did to Large & Arnsden. 

Q. If understand you, you gave security to Anderson, Mehlhop, & 

Large all within a few days of each other 
98 A. Yes, sir. 
Q. And at that time you were not able to pay your mer- 
chandise debts? 

A. I was paying them that way, but not in money, as I was not 

able to pay them in money. 
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After seeing a letter of mine I say now that I gave security to Mr. 

Large & Arnsden Nov. 19th. 
Cross-examination : 

These minor heirs spoken of in these deeds are my wards. I was 
their guardian. I was responsible to them for their money I had 
received as their guardian. 

[ was indebted to my wife between 3 & 4 thousand dollars, 

I made a conveyance to my wife. 

99 On the 13th day of Nov., 1884, my wife came down with 

the original notice Carson, Pirie, Scott & Co. served; it was 
served on the 15th; she came & presented me with that notice & 
petition & said I want you to secure me for what. you are oweing me. 
Won't they come & take that farm? Won’t they come in ahead of 
me’? Isaid, Yes. Well you have got to secure me on that farm, 
there was a mortgage on that farm of 5,000 dollars. 

(). Was that a fact ? 

A. Yes; that is a fact. 

Q. Did you say anything to your wife about your indebtedness to 
these children ? 

A. Yes, sir. 

Q. Now, then, at the time you executed these deeds or mortgages 
did you have any intention of making a general assignment of your 
property ? 


100 Def’t- objects as incompetent: Overruled & exceptions by 
def’t-. 

A. No, sir; I first thought of it on the 19th of November, about 
noon. 

Q. When did you write this letter to Mr. Large? 

A. The night before. 

Q. The letter says, “ Enclosed find note of W. Young for 69.54 
dollars. When collected, credit my account”? 

A. Yes, sir; [ sent the note & letter in response to a statement. 

Q. How did you come to turn over to Moses Anderson as collateral 
that day ? 

A. Thad been doing that all summer; it was in response to a 
statement I turned over to Mehlhop & Co. in the same way. 

. Did you have a large amount of accounts & notes in 
101 your possession at the time? 

A. No, sir; I sent them out as fast as I collected them, and 
as fast as I got them in I sent them out. I gave instructions to 
Bock to do that. As fast as I got some uegotiable paper I sent it 
off on some debt. 

Q. Now, what property at the time you made the assignment did 
you have that was not incumbered, if any? 

A. I had a store & real estate that I turned over to the assignee. 

@. Did you have any other property ? 

A. Not any. I had book accounts. The property that I turned 
over to my assignee was not incumbered. 

Q. Do you know how much you owed at that time? 
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A. No, sir. 
102 ®. I will ask you if, at the time you turned over these 
notes to Mehlhop, Large & Anderson, you had in contem- 
plation of making a general assignment to your creditors? 


Def’ts object as leading & incompetent. Overruled. Exceptions 
by def’t-. 


A. No, sir. 

Q. Did you, at the time you made these collateral payments or 
sent these notes, intend to prefer these creditors in contemplation of 
afterwards making a general assigument for the benefit of your 
other creditors ? 


(Same objection & ruling as last above.) 


A. No, sir. 
Q. I will ask you if, at the time you executed these mortgages & 
deeds to your wife & these children, you had in contempla- 
103 tion a general a general assignment of your property to your 
creditors ? 


(Same obj. & ruling.) 


A. I did not. 

Q. These mortgages were made by H. & P. Morgan, for 450 dol- 
lars, to Frank Hartly. Were you indebted to them? 

A. Yes, sir; I had signed the note to them May 1, 1884. The 
purpose of assigning the mortgage to them at that time was to get 
my own note up, that he held as collateral, that was due. 

Q. He held this as collateral on your note ? 

A. Yes; the day of the assignment he gave it up. 

Q. He gave up the note, tock the assignment, & released you from 
your obligation ? 

A. Yes, sir. 
104 Q. How does it come that you carried this deed & mortgage 
of your wife’s to the recorder’s; couldn’t she record it? 

A. The reason was my wife gave it to me to be recorded. I was 
the proper party to carry it there. 

Q. Was the recording of this deed or mortgage any part of the 
transaction of the execution & recording of your assignment, so far 
as your interests was concerned ? 


(Same objection & ruling as last above.) 
A. No, sir; had nothing to do with it. 


@. Had not been ? 
A. No, sir. 


Redirect examination: 


When I took these deeds and rode over in the same conveyance 

with Mr. Bock I knew he had in his possession this assign- 

105 ment tobe recorded. I was well aware he had it in his 
pocket. 
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Recross-examination : 


I delivered these deeds to my wife the 19th of November, in the 
morning, and she gave them to me to take to the recorder’s office 
the same day. 

Redirect examination again: 

Q. You say you thought of the assignment before the 19? 

A. Yes, sir; partially on a contingency. I first thought of an 
assignment on the morning of the 18th. This was the day I first 

gave it thought, and this was also before the execution of 

106 the conveyance to my wife and the mortgage to the Hostet 

heirs. I did not talk of making an assignment on the 17 of 

November. I remember of seeing Mr. Hurd up there on the 17th. 
®. You talked with him about an assignment? 

A. Not on the 17th; it was on the 18th. 

Q. Didn’t you tell him you would make an assignment? 

A. I councilled with him as to the effect of making an assignment 
and the effect, & suggested Mr. Bock as assignee. 

Q. Didn’t you tell him you would make an assignment? 

A. I told him I possibly might. 

Q. I will ask you to look at that letter. Did you write it your- 
self? 

A. Yes, sir. 
107 Q. What have you to say about having told Mr. Hurd 
about making an assignment”? 

A. Just the same as before. I told im I would make an assign- 
ment on certain contingencies, and I told him that 1 would wait 
until I heard from Carson, Pirie, Scott & Co., & if I didn’t hear 
from them I would talk the matter over, & if I concluded to make 
an assignment I would write & let them know. 

Q. You mean by that you wrote him in advance of it? 

A. Yes, sir. 


L..G. Hurp,a witness for the defendant-, sworn & examined: 


108 I was at New Albin the day before this assignment. I ar- 
rived there Nov. 17th & left there the 18th. I had a con- 
versation with Mr. Lane about assignment. 
Q. When did you have it? 
A. Can’t tell positively. It might have been on the 17th or 18th. 
There was some talk between us on the subject of assignment. 
Q. What, if anything, did he say about making an assignment? 
A. He talked about it at length. He said he had been thinking 
of making the assignment & would make it to Mr. Bock, and in that 
conversation we referred to what business he had. He had not 
been selling as many goodsas before. Hetold me that a year before 
he was selling about 100 dollarsa day, & and that he wasn’t 
109 _ selling anywhere near that now, & among other things was 
that he was thoroughly discouraged in regard to his business 
and can’t continue in this way any longer. I talked with him quite 
a little after he broached the subject of an assignment. He asked 
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me whether a statement of his intention of making an assignment 
would not be grounds for an attachment for some of the creditors ; 
said he had been making an effort to have some understanding with 
his creditors by correspondence. He said the largest of them didn’t 
all live in the same town; that some lived in Chicago & some in 
La Crosse ; said his indebtedness amounted to about $8.000; that 
he had his stock there and about $3,500 standing out; 
110 ~=— that he had some real estate, more or less incumbered. Often 
I told him that if he would not be able to pay his debts that 
the proper thing for him to do would be to make an assignment, in 
my judgment, and had told him that an intention of that kind 
would not justify an attachment. I was there as an attorney for a 
creditor and told him so. I tried to get him to give me security, & 
he said he would not secure any creditor, either old or new; that he 
felt as friendly towards one as the other, and he didn’t think it was 
the best way, to give security to anybody; that if he bad to go that 
they should all fare alike. The talk we had with reference to mak- 
ing an assigument followed that talk. He mentioned Carson, 
111  ~=Piri, Scott & Co.; said he had written them & other Chicago 
creditors & that he was waiting to hear from them. 
Cross-examination : 

Q. Mr. Hurd, you are one of the att’ys of this suit? 

A. The record shows. I expect if Henderson, Hurd & Daniels 
are handed any fees in the office out of this case I expect to partici- 
pate in them. I have taken no part in the management of this 
case. 

Wm. H. Bock recalled by the defendant- : 

Q. Did you see this notice, as served on the 17th of Dec., 1884, & 
offered in evidence, before? 

Plaintiff objects as incompetent. 


112 It is admitted that there is no other written notice claim- 
ing the goods than the one of Dec. 17, 1884. 


T. M. Hopkins recalled by the defendant-: 


Q. I ask you to state in detail what was done in taking posses- 
sion of the goods the first day you got up there. 

Ans. I got there after dark & I made my business known to that 
gentleman there. We talked the matter over. It was a very cold 
night, and we thought we couldn’t work to any advantage, but 
would commence early in the morning. I saw a large crack in the 
stove & I said to them that it looks a little careless to leave it in 

that way, so we fixed the stove, and 1 would have to put 
113. amaninthere; sol took possession of the keys. They handed 

them over to me & the next morning we went to work, and I 
hired Mr. Bock & Mr. Ransom & another man, named Joe. I had 
the conversations the night before with Boek. The balance of the 
goods I had not taken on these two writs were taken by Mr. Thrift. 
He came with a writ & took them just about the time that I got 
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through with the two writs before that that I had, & had the goods 
boxed up. 

The witness is here shown a book & is asked what that book is. 
Witness says it is a copy of the book made in New Albin. 

I don’t know what has become of the book made in New Albin. 

[ have made search for it since yesterday & have failed to 
114. find it. Iam satisfied it is not in the office below. My son 

made the copy. I called off the articles to him from the 
appraiser’s book. 

(. In regard to the goods that Thrift got in New Albin, did you 
make a list of those? 

A. Don’t remember whether I did or not; think I did—a part 
of them. They must have changed them around some here, though. 
| think Thrift made the list. The book contains a list of the whole 
thing. The goods were kept separate on the book by marks on it. 

Q. Were these goods examined by anybody here for the purpose 
of appraising them ? 

A. Yes; by Gilliam, Kopp, and Wales. The goods they exam- 
ined here are the same goods that were taken on the writs of attach- 
ment at New Albin. 


115 It is admitted that there are three lists or inventories of 

goods entered in the same blank book and carrying out 
against each item of goods the figure representing its inven- 
tory valuation. ‘The first list-is entered Chas. P. Kellogg 
& Co. et al. vs. H. P. Lane and concludes with the total of the figures 
$1,509.07 and the appraisal “50 % on the above.” Signed by C. E. 
Wales, A. Kopp,& T. F. Gilliam. The second list is entered M. D. 
Wells & Co. vs. H. P. Lane and concludes with the total of the fig- 
figures,” & signed by same persons. ‘The third list is entered Henry 
W. King & Co. v. H. P. Lane & concludes with the total of the fig- 
ures $2,155.39 and the appraisal “45 % on the dollar on the above 
figures.” Signed by the same three persons. 


116 Cross-examination by plaintiff: 


{ staid at New Albin until all the goods were disposed of. Mr. 
Thrift & I came away, I think, at same time. When he came up I 
assisted him in taking care of his part of the goods on the King & 
Co. execution. ‘There were no measurements of the goods taken at 
the time of the appraisements. 

Redirect: 

I did nothing at all about levying the writ that Mr. Thrift had 

when he came up there. 
Reeross-examination : 
After he did levy we went on and packed up the goods 


117 ~_—that he claimed to levy on just the same as the others were 
packed. 
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Redirect again : 
Mr. Bock helped about the packing. 
Recross again : 
There was no formal turning over by me to Mr. Thrift of any of 
the property there. 
L. G. Hurp, recalled by defendant- : 
(). Were you one of the att’ys for Wells & Co. & C. P. Kellogg & 
Co. at the time of issuing the writs of attachment? 
s . . >. 
A. I was one of the att’ys. I saw Hopkins before he went to New 
Albin. 
Q. What directions did you give him as to what goods he should 
levy on? 
118 A. I told him to levy on the goods he found in the store, 
that would probably be in the possession of Mr. Bock, first 
one writ & then the other. He had two writs. 
Cross-exam ination : 
Q. Did your principals afterwards execute an indemnity bond to 
the marshal/ of this district ? 
(Objection by def’t- as incompetent & immaterial. Overruled & 
exceptions.) 


A. Of my own personal knowledge I can’t say. I think they did, 
though [ don’t know that I ever saw the bond. 


Defendant then called C. E. Wates, T. F. Gittram, and A. Kopp, 
and each testitied for defendants as follows: 


119 I am acquainted with the value of stocks of of merchandise. 

I was one of three appraisers, viz.. C. E. Wales, T. F. Gilliam, 
& A. Kopp, who examined & appraised the goods in question in 
Dubuque. We had the book containing the lists or inventories re- 
ferred to by Mr. Hopkins, & which footed up as follows: Kellogg 
inventory, $1,509.07; Wells inventory, $2,655.57 ; King inventory, 
$2,155.39. 

We appraised the goods as follows: Kellogg stock, at 50% of in- 
ventory—that is, 50% of $1,509.07; Wells stock, at 42}% of inven- 
tory—that is, 425% otf $2,655.57; King stock, at 45 % of inventory— 
that is, 45% of $2,155.39, and we noted said appraisal at the foot of 
the lists in the book & signed same as they now appear. 


120 W. H. Turirt, called by defendant, testified as follows: 


All the goods taken at New Albin had been brought to Dubuque 
and were in Dubuque on December 17, 1884, at the time of the 
service of the notice served that day. 


Here the defendant- rested iis case. 


121 Be it further remembered that the defendant-, upgn said 
trial and at the times of the several rulings made by said 
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court upon objections to the admissibility of evidence, as hereinbe- 
fore stated & set forth, duly excepted thereto and prayed a bill of 
exceptions thereon, it being ordered by the court that all the excep- 
tions thus taken should be included in & form part of the general 
bill of exceptions signed at the conclusion of said trial. 

Be it further remembered that the defendants having rested their 
cause, thereupon the plaintiff in rebuttal introduced the following 
testimony : , 


122 The plaintiff in rebuttal then called W. O. Bock. 


I first learned that Mr. Lane’s intention of making an assignment 
on the 19th of November between 9 & 10 o’clock in the morning. 
On that day Mr. Lane went from New Albin to Lansing, & while 

he was gone I was engaged in making this inventory, &c., 
123 scheduling; was engaged so a part of the time that day. 
The rest of the inventory and schedule was made after Lane 

came home, in the evening of the 19th, between 9 & 12 o’clock. 

[ know Mr. Hurd was there. I believe he received some pay- 
ment or collaterals for Wells & Co. 


Cross-examination: 


i think I saw the collateral givento Mr. Hurd. I think I handed 
itto him. I don’t know what day it was, but I think on the morn- 
ing he left. I recollect seeing Mr. Lane with Mr. Hurd. I don’t 
recollect the day. Mr. Lane did not go — Lansing the day Mr. 
Hurd was there. Mr Lane lived 6 or7 miles from New Albin; 
further from Lansing than New Albin. 


124 H. P. Lane recalled by the plaintiff: 


When Mr. Hurd was at New Albin he got from me, on claims of 
M. D. Wells & Co., a 200 note and ten dollars in money. After my 
interview with Mr. Hurd I went to Lansing same day, between 8 & 
10 o’clock. My wife saw me at New Albin, on the 14th of Novem- 
ber, in reference to my giving her that security. 

Q. When did you first conclude to make an assignment ? 

A. On the morning of the 18th. 

Q. What was the inducing cause ? 


Def’t- objects as incompetent & immaterial. Overruled & excep- 
tion by def’t-. 


25 A. I had a letter from a Chicago firm. It was when I got 
the letter from the Chicago firm that 1 made up my mind. 
The letter was from a creditor of mine. 

Q. When did you determine to make a general assignment ? 

A. On the 19th of November, after 9 o’clock. I got the letter be- 
tween 9 & 10 o'clock. I went to Lansing that day and consulted a 
lawyer. I went to Lansing again the next day. The assignment 
had been commenced to be drawn up when | got there & was finished 
after I got there. 

Q. When was it that your wife demanded of you & you agreed to 
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make to her the conveyances that lave been introduced in evidence 
here? 

Def’t- objects as incompetent, irrelevant, & immaterial. Over- 
ruled & exceptions. 

Ans. On the morning of the 14th of November, 1884. 


126 Cross-examination: 


I road down to Lansing that day with a Boston man in a buggy. 

I left New Albin after dinner. 

I was down there on the 18th also. I went there the day that Mr. 
Hurd was there at New Albin; went that morning, after having a 
talk over the matter. 


Mrs. ANNA LANE, called by the plaintiff, testified as follows: 

I am the wife of H. P..Lane and I live in Lowa township, Alla- 
makee Co, Lowa. 

Q. In 1884 was your husband indebted to you for anything? 

The defendants admit that she was, and that she demanded se- 
curity on the 14th day of November, 1884. 


127 Plaintiff rests his case, and here the testimony was ended. 


Be it further remembered that the foregoing is all the evidence 
given, received, offered, or admitted on the trial of said cause; that 
the several objections recited & set forth were at the proper time & 
in proper form made by the parties hereto, and the rulings as above 
set forth were made by the court upon said objections, as hereinbe- 
fore stated & set forth, and exceptions in proper form were at the 
times said rulings were made duly prayed by said plaintiff,as here- 
inbefore stated, and allowed by said court and ordered to be incor- 
porated in a single bill of exceptions, to be signed at the close of said 

trial. 
128 Be it further remembered that, after the close of the evi- 

dence in said cause and after argument by counsel for plain- 
tiff upon the law of the case, the court announced that it was useless 
to proceed to the jury in argument upon the facts, for the reason 
that, in the jadgment of the court, the plaintiff had failed to make 
out his case, and that it was the duty of the court to instruct the 
jury to find for the defendants. 

And thereupon the court instructed the jury as follows: 

12% At the conclusion of testimony and arguments of council 

the judge instructed the jury as follows: 

Par. 1. Gent-emen of the jury: It appears from the evidence in 
this case that on or about the 25th day of November, 1884, certain 
writs of attachment were issued out of this court.in favor of M. D. 
Wells & Co. and against one H. P. Lane, living at New Albin, in 
this State. 

At that time the defd. Geo. D. Perkins, was the marshall of this 
court, and the other defd. Thrift and Hopkins, were deputies. The 
writs of attachment were placed in the hands of the defendants in 
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their official capacity, and it became the duty of the defendants to 
levy their writs upon any property not exempt from execution be- 
longing to the defendants in said writ, to wit, H. P. Lane, 
T. M. Hopkins, acting as deputy marshall, went to New Albin for the 
purpose of levying these writs. It appears from the evidence that 
H. P. Lane had been carrying on a mercantile business at New 
Atbin, buying and selling in the usual way of a country 
130 store. When Hopkins went to the store of said Lane for the 
purpose of levying the writs of attachment he, W. O. Bock, 
the present plaintiff, — in possession of the goods in said store, claim- 
ing the right thereto as assignee of H. P. Lane, and, as evidence 
of this right to the possession of the goods in his cap-city as as- 
signee, Bock exhibited to Hopkins the following instrument in 
writing. (The judge here read to the jury the assignment executed 
by H. P. Lane to Bock and dated 20th day of November, 1884.) 
Now, gentlemen, if that instrument had the effect of conveying the 
goods in question to Mr. Bock as assignee, then, unless it is void for 
other reasons, the plaintiff was rightfully in possession and the 
defd. Hopkins would, if he levied the writs of attachment thereon, 
do so at his peril. 

If, however, the instrument in question did not include the goods 
in question and did not transfer the title thereof to the plaintiff, “then 

the title of the goods still remained in in H. P. Lane, and the 
i31 defd. Hopkins was justified in levying the writs thereon and 

taking possession of — thereunder. Underthestatutes of Lowa, 
as cons strued by the supreme court of the State, a debtor has the 
right and power to execute a partial assignment of his property for 
the benefit of creditors, or he m: iy execute a general assignment for 
their benefit. If he proposes to make a general assignment, then 
he must assign all of his property not exempt from execution for 
the common benefit of all his creditors. If, however, he assigns 
only part of his property, then it will be only a partial ‘assignment. 
As I construe this instrument executed by H. P. Lane, it amounts 
only to partial assignment. True, it is headed general assignment 
and there are recitals in it which would be entirely proper as form- 
ing part of general assignment, but when we come to the conveying 
part of the instrument we find it declaring that there isconveyed to 

Bock all of the property described in Schedule “A” attached 

to the saiialimemmas ail in this schedule is not found any 

reference whatever to the stock of goods. It includes certain 
realty and a large number of notes and accounts, but does not in- 
clude the stock of goods. It is not shown by the evidence that any 
other schedule was to be attached, or that Schedule “A,” as it now 
appears, is imperfect. 

In other words, the instrument, in the form it now has, is the 
instrument executed by H. P. Lane and under which the plaintiff 
claims the title and right to the goods in controvercy. Unless, as it 
now stands, it conveys ‘the goods t to the plaintiff, he has no title or 
right thereto and no interest therein, and consequently cannot main- 
tain this action for their value against the defd., as I have already 
said. As I construe this instrument, it must be held to be a partial 
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assignment only, conveying the property set forth in Schedule “A.” 
It does not not therefore include the goods in question, and 
133 the plaintiff therefore has failed to show title in the goods 
and cannot maintain this action, and your verdict must be 
for def’d’s. 

If, however, I am wrong in this ruling and it should be held that 
this instrument does convey the title of the goods to the plaintiff, as 
assignee, or, in other words, if this instrument is to be held to 
be a general assignment, then another question would arise, and as 
it has been fully presented by the evidence I deem it my duty to 
rule thereon, in order that all the questions material to the parties 
may be presented to the appel-ate court. 

Par. 2. The statute of Iowa regulating general assignment- for the 
benefit of creditors provides that no general assignment of property 
by an insolvent debtor or the contemplation of insolvency for the 
benefit of creditors shall be valid unless it be made for the benefit 
of all his creditors in proportion to the amount of their respective 
claims. 

As construed by the supreme court of Iowa, the meaning 

134 of this statute is that an insolvent debtor, if he proposes 

making a general assignment of his p-operty, must not ac- 

company the same with preferences to special or favored creditors. 

If he does do so, the general assignment will be thereby rendered 
void. 

It is not necessary, in order to defeat the assignment, that the 
preferences shall be contained in the deeds of assignment. The 
preferences may be made by the execution of others deeds or instru- 
ments, the question being wheather all the instruments, including 
the deed of assignment, formed a part of a general disposition of the 
debtor’s p-operty. Under the ruling of the supreme court of Iowa 
a deptor may, although insolvent, execute mortageges upon a part of 
his p-operty to some one to secure one or more of his creditors and 
convey other property in payment to other creditors and immedi- 
ately follow the execution of these conveyances with a general as- 

signment and the latter may be valid. To defeat the latter 
155 it must appear that the general several conveyances, includ- 

ing the assignment, formed part of general disposition of his 
property by the insolvent debtcr, or, in other words, that when he 
executed the mortgages or conveyances for the benefit of certain 
creditors he did so in contemplation of following the same with the 
execution of a general assignment. As i understand the law appli- 
cation to this statute, an insolvent debtor, whilst making the struggle 
to keep along in business, may secure or pay one or more of his 
creditors and may then become convinced that it is useless to con- 
tinue the struggle, execute a general assignment for the benefit— 
the common benefit—of all his creditors. Even though the 
execution of the assignment might, in point of time, follow 
within a few hours after the execution of the preferences, that 
fact alone would not invalidate the assignment. If, however, 
it appears that the debtor is insolvent, and that he has given 
up the struggle to keep his business moving and js contem- 
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plating the disposition of his p-operty among his creditors, 
136 and has in contemplation the making of an assignment, 

and he should.execute conveyances as payment, as security, 
upon a part of his p-operty for the benefit of part of his creditors 
and should then follow the conveyances by the execution of a gen- 
eral assignment, such facts would justify the conclusion that all the 
conveyances, including the deed of assignment, formed in fact 
parts of one general desposition of his property by the debtor, and in 
such case the assignment would not be valid. In the case now on 
trial it appears that on the 18th day of November, 1884, H. P. Lane 
was insolvent. One suit had been commenced against him. An 
attorney having overdue claims for collection called upon him on 
the 18th and presented — for security or payment. At the interview 
between the attorney and Mr. Lane the question came up of making 
an assignment—was discussed. : 

It is clearly evident that at that time Mr. Lane knew he could not 
longer continue his business except by some arrangement with cred- 

itors. 
137 After the close of the interview with the attorney — New 

Albin, on the 18th, Lane went to Lansing and executed a 
deed of realty to his wife and a mortgage to certain wards to whom 
le was indebted. Lane testifyed that he did not reach a conclusion 
to make an assignment until/ the morning — 19th, when he heard 
from Chicago from the firm that had sued him, and that was the 
first time he had concluded to execute the assignment. 

On the 20th of November the assignment was drawn and signed 
at Lansing, and Beck, the assignee, went with Lane to the county- 
seat, Lane having the deed to his wife and the mortgage to his 
wards in his possession and Bock having the deeds of the assign- 
ment. The deed to the wife and the mortgage to the wards were filed 
for record, and soon after the assignment was filed. Lane testifies 
that the deed to his wife he had delivered to her on the 18th and 
she handed it back to him when he left New Albin, for the purpose 

of having him earry it to Waukon for for record. He also 
138 _ testifies that the mortgage to the wards was not out of his 
‘possession untill he filed it for record. 

Under the undisputed facts in this case it is clear that on the 18th 
of November, before the execution of the deed and mortgage, Lane 
knew that he must take some action in regard to the disposition of 
his property or else his creditors — resort to the proper legal remedies 
for reaching the same. He certainly had in contemplation the idea 
of making an assignment on the morning of the 18th, and there is 
nothing to show that his idea was ever abandoned. The assign- 
ment was in fact executed, and its execution and recording are so 
intimately connected with the execution and recording of the deed 
and mortgage to the wife and wards as to form a parts of the general 
disposition of the debtor property, which was effectuated by giving 
the preferences to part of his creditors and executing a general as- 
signment for the benefit of of the remainder. This being so, the as- 

signment is void and conveyed no right in the goods in ques- 
139 tion to the plaintiff, and upon this ground he cannot recover 


46 W. O. BOCK, ASSIGNEE, ETC., VS. 


in this case; and your verdict must therefore be for the defend- 
alts. 
Plaintiff excepts to the whole charge. 


140 And be it further remembered that thereupon the plain- 
tiff in due time & form excepted to the refusal of the 
court to allow plaintiff to proceed to the jury upon the facts of 
the case, and then & there duly excepted to the ruling of the court 
that plaintiff had failed to make out his case, & then “& there duly 
excepted to the instruction given to the jury that their verdict must 
be for the defendants, & then & there duly exce pted to so much of 
the charge of the court as is embraced within paragraph one 
thereof; and also to so much as is embraced within paragraph two ; 
which several exceptions were duly allowed by the court and 
ordered to be made part of the complete bill of exceptions of said 
trial. 
141 Be it further remembered that the jury, having been so 
ordered by said court, returned their verdict for the defend- 
ants. 

And to the end that the several matters & things herein recited 
and set forth may be part of the record of the cause, the plaintiff 
tenders this bill of exceptions as a general, full, and complete bill of 
exceptions and containing the several matters & rulings ordered by 
the court to be made part of such complete bill, and now prays that 
the same may be duly signed as such complete bill & be made part 
of the reccrd of this cause; which is done this 9th day of April, 
1886. 

P. SHIRAS, Judge. 


Endorsed on back thereof: Filed 9th day of April, L886. 
Hobbs, deputy clerk. 


142 Assignment of Errors. 


To the Supreme Court of the United States: 

William O. Bock, assignee of H. P. Lane, comes now & says that 
in the record and proc eedings as also in the rendition of the judg- 
ment of a plea in the circuit court of the United States for the 
northern district of lowa, eastern division, between the said William 
QO. Bock, assignee of H. P. Lane, as plaintiff and George D. Perkins, 
W. H. Thrift, and Timothy Hopkins, as defendants, manifest error 
hath happened, to the great damage of the said William QO. Bock, 
and in the following particulars, in and upon each of which the said 
William QO. Bock assigns error, to wit: 


I. 


The said court erred in not passing upon and not sustaining 

plaintiff's motion toremand said cause to the State court and 

143 in retaining jurisdiction thereof, said controversy herein being 

one not arising under the Constitution or laws of the United 

States, and the said circuit court had no jurisdiction to retain, try, 
and determine the same, 
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IT. 


The court erred in refusing to allow the case to be argued to the 


jury and in directing the jury to return a verdict for the defendant-. 


III 


The court erred in its construction of the assignment offered in 
evidence as being merely a partial assignment of the property of 
the assignorand not a general assignment, which it pretended to be. 

IV. 

The court erred in all of its charge to the jury, and especially in 
the following part thereof : 

“As I construe this instrument executed by H. P. Lane, it amounts 

only to a partial assignment. True, it is headed general as- 
144 signment, and there are recitals in it which would be entirely 
proper, as forming part of a general assignment, but when 
we come to the conveying part of the instrument we find it declar- 
ing that there is conveyed to Bock all of the property described in 


‘Schedule ‘A’ attached to the instrument, and in this schedule is 


not found any reference whatever to the stock of goods; it includes 
certain realty and a large number of notes and accounts, but does 
not include the stock of goods. It is not shown by the evidence that 
any other schedule was to be attached, or that Schedule ‘ A,’ as it 
now appears, is imperfect. In other words, the instrument in the 
form it now has is the instrument executed by H. P. Lane and under 
which the plaintiff claims the title & right to the goods in contro- 
versy. Unless, as it now stands, it conveys the goods to the 

plaintiff, he has no title or right thereto and no interest, 
145 and consequently cannot maintain this action for their value 

against the defendants. As I have already said, as I construe 
this instrument it must be held to be a partial assignment, only 
conveying the property set forth in Schedule ‘A.’ It does not 
therefore include the goods in question, & the plaintiff therefore has 
failed to show title in the goods & cannot maintain this action, & 
your verdict must be for defendants.” 

V. 

The court erred in that portion of his charge to the jury as 
follows: 

“Tf, however, I am wrong in this ruling & it should be held that 
this instrument does convey the title of the goods to the plaintiff as 
assignee, or, in other words, if this instrument is to be held to be a 
general assigument, then another question would arise, and as it 

has been fully presented by the evidence I deem it my duty 
146 _—stto rule thereon, in order that all the questions material to the 
parties may be presented to the appellate court.” 


VI. 
The court erred in each and every part of its charge to the jury 
contained in the second paragraph thereof in charging that said 


48 W. 0. BOCK, ASSIGNEE, ETC., VS. 


general assignment was a part of a number of conveyances, some 
of which were intended to give a preference,and was therefore void. 


VII. 


The court erred in the second paragraph of its charge in directing 
the jury to find for the defendant-. 


VILL. 


The court erred in entering judgment for defendant-. 
IX. 
The court erred in overruling plaintiff’s motion for a new trial. 
X. 
The court erred in not granting a new trial because the 
147 ~—sverdict was contrary to the evidence & the law of the case, 
and the record and proceedings aforesaid, together with a 
prayer for reversal, are herewith presented to the Supreme Court of 
the United States, with a writ of error, sued out by the said William 
O. Bock to such effect, and the said William O. Bock prays that the 
errors may be considered and corrected and the judgment aforesaid 
reversed, annulled, and held for naught, and that the said William 
O. Bock may be restored to all things which he has lost by occasion 
and reason of the said judgment. 
FOUKE & LYON, 
Altorneys for William O. Bock, Plaintiff in Error. 


148 Prayer for Reversal. 
y 


To the Supreme Court of the United States: 


Comes now William O. Bock and says that in the record & pro- 
ceedings, as also in the rendition of the judgment of a plea in the 
circuit court of the United States for the northern district of Iowa, 
eastern division, between William O. Bock, assignee, &c., as plain- 
tiff, and George D. Perkins, W. H. Thrift, and Timothy Hopkins, as 
defendants, manifest error hath happened, to the great damage of 
the said William O. Bock, assignee, &c., and the said William O. 
Bock, assignee, &c., hath thereupon sued out a writ of error that the 
record and proceedings may be sent to the Supreme Court of the 
United States, to the end that error may be corrected and full and 

speedy justice done: Now, therefore, the said William O. 
149 Boek, assignee, &c., as plaintiff in error, humbly prays for the 
correction of such errors and for reversal of said judgment, 
and thus will ever pray. 
FOUKE & LYON, 
Attorneys for William O. Bock, Plaintiff in Error. 
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150 Uvwsrrep Srates oF AMERICA, | 
" . . . PSS 
Northern District of Iowa, fj 


I, A. J. Van Duzee, clerk of the circuit court of the United States 
for the northern district of Iowa, do bereby certify that the fore- 
going is a true and perfect transcript of the record of said cause as 
agreed upon by counsel to be certified in accordance with their stipu- 
lation this day filed in my cffice. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office,in Dubuque, in said district, this 
8th day of October, A. D. 1887. 

[Seal Cireuit Court U.5., Northern District of lowa, Dubuque. ] 
A. J. VAN DUZEE, 
Clerk U. 8S. Oireuit Court, Northern District of Iowa. 


Endorsed on cover: N. Jowa C.C. U.S. No. 285. W. O. Bock. 


assignee of H. P. Lane, plaintiff in error, vs. George D. Perkins, W. 
H. Thrift, and Timothy M. Hopkins. Filed October 27, 1887. 
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Supreme Court of the United States, 


OcToBER Term, 1890. 


No. 285. 


W. O. BOCK, Assigngesz or H. P. Lane. 
Plaintiff un krror. 
is. 


GEORGE D. PERKINS, W. H. THRIFT and TIMOTHY 
M. HOPKINS, 
Deft ndants mn krror. 


In Error to the Circuit Court of the United States for the 
Northern District of lowa. 


BRIEF AND POINTS FOR PLAINTIFF IN ERROR. 


H. B FOUKE, 
D. E. LYON, 
OF Counsel, 


THe Times Co., Pras, DuBsuQueE, lowa 


IN THE 


supreme Court of the United States, 


OcToBeER TERM, 1890. 


No. 285. 


Lane. 


W. O. Bock, Assignee of H. a 


Plaintiff in Error, | 


is. 


and Timorny M. Hopkins. 
Defi ndants in krror. 
/ 


Geo. D. Perkins. W. H. xs 


BRIEF AND POINTS FOR PLAINTIFF IN ERROR. 


Statement. 


This is an action brought by plaintiff as assignee of H. 

P. Lane, to recover the value of a stock of merchandise, worth 

ten thousand dollars, which it is alleged the defendants in 

‘ error wrongfully and illegally took possession of and convert- 
ed the same to their o.wn use (Rec., pp. 2—3) 

The action was originally commenced in the District 


~ Court of Dubuque county, Lowa, and was subsequently re- 
moved by the defendants to the Circuit Court of the United 
' States for the Northern District of Lowa (Rec., p. 4). 
ib 


The only grounds on which a removal was asked, was 
that the taking of the goods complained of, was by the de- 
fendants, under and by virtue of writs of attachient, issued 
out of the Cireuit Court of the United States for t. e Northern 
District of Lowa in an action pending in said Court, and di- 
rected to said Perkins (18 the United States Marshal (Ree ‘ 
p. 5). 

The plaintiff resisted the motion in the State Court (Rec., 
p. 7) and moved to remand from the Federal Court (Rec., p. 8). 

It is confessed in the answer that the defendant, Perkins, 
was the then United States Marshal for the Northern District 
of Iowa, and the defendants, Thrift and Hopkins, were bis 


deputies (Rec., p. 9) 


The defendants in Answer deny each and every allegation. 


Defendants say: 


II. 
‘‘That the alleged general assignment was not made for 
the benefit of all the creditors of the said H. P. Lane in 
proportion to the amount of their respective claims, and 
further say that the same was accompanied and preceded 
by preferences made by said Lane when insolvent and in 
contemplation of insolvency, and in contemplation of said 
alleged general assignment and intended to be a_ part 
thereof, and intended to prevent said alleged general as- 
signment from operating as a general assignment of prop 
erty by said Lane for the benefit of all his creditors in 
proportion to the amount of their respective claims” 


(Rec. p. 9). 


The defendants, by amendment, further answered, ad- 
mitt'ng that the merchandise in question was taken possession 
of, but under and by virtue of three writs of attachment is- 
sued out of the Circuit Court of the United States for the 
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Northern District of lowa, against the property of H. P. Lane 
(Ree., pp. 11-12 and 13). In the amended answer it is fur- 


ther alleged: 


‘‘That said property was, at the time referred, to the 
property of said Lane, and not the property of the plaintiff, 
and was liable to be taken under the writs of attachment 


described” (Rec., p. 10, par. 3; p. 14, par. 3) 


The plaintiff claims the merchandise in question, by vir 
tue of a general assignment made by H. P. Lane to him on 
the 20th day of Nov., 1884. 


The action was tried to a jury in April, 1886. The Court 
ut the close of all the evidence, directed the jury to return a 
verdict for the defendant, on the ground that the goods in 


question did not pass under the assignment. 


The question at issue in this Court, and the Assignment 
of Error, cannot be better presented than by briefly setting 


out portions of the evidence bearing on the ruling of the Court 


On the trial the assignment was introduced in evidence 


and is as follows: 


GENERAL ASSIGNMENT 

This indenture, made the 20th day of November, A. D. 
1884, between Henry P. Lane, of New Albin, Allamakee 
county, and State of Iowa, of the — part, and Wm. O. Bock, 
of said county and State, of the second part; 

Whereas the said Henry P. Lane is justly indebted in 
considerable sums of money and has become unable to pay the 
same with punctuality or in full and is now desirous of mak- 
ing a fair and equitable distribution of his property among all 
his creditors, now this indenture witnesseth: That the said 
party of the first part, in consideration of the premises and of 


the sum -— one dollar to him paid by the party of the second 


i} 
Me» 


part, the receipt whereof is hereby acknowledged, has granted, 
bargained, sold, and assigned, and does hereby grant, convey, 
and assign, unto the said party of the second part and to his 
assigns forever all the lands and all the personal property of 
every name and nature whatsoever of the said party of the first 
part, more particularly enumerated and described in the sched- 
ule hereto annexed, marked Schedule *+A,” or intended so to 


be, upon the following trusts, viz: To take possession of said 


lands and personal property and sell said lands, unless other- 


wise directed by the circuit court of Allamakee county, State 
of lowa, on notice published as in case of sales of real estate 
on execution, and dispose of said personal property upon such 
terms as in his judgment may appear best, but not on credit, 


and hold the proceeds of sales of all of said lands and person- 


_al property for distribution among all the creditors of said 


party of the first part, in accordance to such orders and di- 
rections as may from time to time be made by said circuit 
court, and shall, after tinal settlement and distribution be made 
und all the reasonable expenses, rents, taxes, assessments, 
commissions‘and allowances are paid, return any surplus there 
may be of the proceeds of the sales of the assigned property 
to the party of the first part or his assigns; and also to recon 
vey, reassign to him or them any real or personal property 
remaining unsold. Schedule b, hereto annexed, contains, as 
near as I can state, a list of all my creditors and the amount 
of their respective demands, and both of said schedules, A and 
B, are hereby made part of this assignment 

Witness my hand the day and year first above written. 

Henry P. LANe. 
In presence of. 


SAMUEL H. KINNE. 


STATE oF Iowa. yg 
: - Ss! 
Allamakee County, | 


On this 20th day of November, A. D. 1884, before me, 


ea 


——_ 


) 
Sam’l H. Kinne, «a notary public in and for said county, per- 
sonally appeared Henry P. Lane, to me personally known to 
be the identical person whose name is affixed to the above in- 
strument of assignment as grantor, and acknowledged the ex- 
ecution of the same to be his voluntary act and deed 
(fSsEAL| for the purposes therein mentioned. 

Witness my hand and notarial seal the date last 

above written. 

SAMUEL H. KINNE, 
Notary Public. 
I hereby accept the trusts reposed in me by the above as- 
signment and ayree to execute the same. 


Dated this 20th day of November 1884 
Wm. O Book. 
In presence of - 


Sam's H. KINNE. 


ScHEDULE ‘‘A,” referred to in the Annexed Assignment, Con- 
taining an Inventory of the Estate, Real and Personal, 


of Henry P. Lane. 


REAL ESTATE. 
Lots 1, 3. 4, 6, 7, 11. sect. 19, t’w’p 100, R. 3. 
‘¢ 1, 7, sect. 30, t’w’p 100, R. 3. 
S. W. 4 of N. W. 4 sect. 19, t’w’p 100, R. 3. 
20 feet off N. W. end lot No. 163, village of New Albin, 


Ia.; lot 124, village of New Albin, la,; One set hay scales. 


PERSONAL PROPERTY. 


NE ee i Os eee 
I a ee ta be il eee 4 20 


Here follow 150 other names of persons indebted to the 


assignor in the sehedule attached 


- ts sala oolie leateall “1 
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STATE OF Iowa, } 
Dubuque Co., | 
[, Henry P. Lane, of said county, being duly sworn, de- 


. 
Sh. 


pose and say that the foregoing inventory contains, according 
to the best of my knowledge, a true statement and account of 
my estate, both real and personal. 

Henry P. LANE. 


Subscribed and sworn to before me this 20th day of Nov- 
ember, 1884, by Henry P. Lane. 
Witness my hand and seal. 
[SEAL SaM’L H. KInne, 
Notary Public. 


SCHEDULE B, Referred to in Annexed Assignment. 


LIST OF CREDITORS. 
eee ee ahe-pitie’s ws ve wh ek ohne eee ee 
Chamberlain & Co... 68 85 

Here follow fifty other names of persons and firms sched- 
uled as creditors of the assignor in the schedule attached, 
among which are— 

C. P. Kellogg & Co. 

M. D. Wells & Co. 

H W. King & Co. 


STATE OF Lowa. } 


. > 
mm, ee, 
.* 


Allamakee Co., | 

I, Henry P. Lane, of said county, being duly sworn, de- 
pose and say that the foregoing Schedule ‘*B” contains a true 
list of all my creditors and the amount of their respective de- 
mands. Henry P. Lane. 


Subscribed and sworn to before me and in my presence 
the 20th day of November, 1884, by Henry P. Lane. 
Witness my hard and seal. 
[SEAL] Sam L H. KInNNeE, 
Notary Public. 


On the back of said assignment was the following 


‘‘ASSIGNMENT FOR BENEFIT OF CREDITORs. 
Henry P. Lane to Wm. O. Bock.” 


STATE OF Iowa, } 
Allamakee ee 


Kiled for record the 20th day of November. 1884. at 4.10 
o'clock p. m., and recorded in Book “K,” 


on pages D904 to 
of chattel mortgage records. 


O10, ine., 


J. D. BRENNAN, Recorder. 

By E. D. Purpy, Deputy. 
W. O. Bock swears that the value of the goods taken was 
between 8,000 and 9,000 dollars. (Ree . p. 22). N. H. Kansom 
puts the value at 8.500 to 9,000 dollars. (Ree ., p 
The following extracts from the evidence nearly todidem 
rerbis proves conclusively that the assi@nor nied and he- 
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Henry P. Lane the assignor testified: 


‘‘That he was in business in New Albin. 


lowa, ten 
yerrs. 


That he instructed S. H. Kinne to draw up an 
assignment of his property; the assignment pow in Court 
was the one he executed 


(). Where was the paper executed! 
A. At Lansing, in Mr. Kinne’s office. 
(). On the day that appears here? 

A. Yessir. Mr. Kinne, Mr Bock, myself, and I 
think Mr. Binfrey was present »t the time. 
(). Where was the stock of goods at that time? 

A. At New Albin. 


roe erg oe: 
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Q. After this paper was signed and acknowledged 
by you, what was next done? 

4. Mr. Bock closed the store and inventoried the 
goods. 

Q. What was done with the stock there so far as 
you ure concerned, and so far as Bock is concerned? 

A. Bock took possession I puve him possession. 
I gave him possession for the purpose of selling the goods 
and dividing the proceeds among the creditors Under 
the contract that that instrument was shown up under 
and gave him possession 

Q. [ll ask you what Mr Bock did after he had 
tuken possession of the stock of goods! 

A. He took possession of the whole stock of goods, 
closed up the store and commenced to take an inventory, 
and he was taking an inventory the last that I knew of 
the matter. (Rec., pp. 17-18). 

Q. What property, if any, did you have left after 
you had executed this assignment, and after Mr. Bock 
had taken possession under this paper you call a general 
assignment? 

A. Ihad no property remaining. 

(). State all the conversations you had there, so 
that the jury will know what you refer to. What was 
said about these goods, what goods you were talking 
about—if it was this stock? 

A. The substance orthe language was: I says, 
‘Will, (meaning Mr. Bock) you go and take charge of 
the business and Mr. Kinne will counsel you, and | 
would advise you to put these goods down a little 
above cost, and also sort up from time to time, and try 
and get closed out by April Ist, and said something about 
outstanding debts, and told him to be diligent in collect- 


ing them” (Rec. pp. 19-20). 


W Q. Bock in his own behalf testified: 

‘That he had been in the mercantile business at New 
Aibin for the past twelve years. That prior to Nov. 20, 
1884, he was engaged by Mr. Lane in that business. 

Q. Did you goto Lansing on or about the 20th 
of November with Mr. Lane, or did you find Lane there, 
and-what did you do in regard to an assignment of his 
property? 

A. We both went together. 

Q. Was there a paper executed by Mr. Lane at 
that time? 

A. Yes, sir. 

Q. I will ask you if after it was acknowledged the 
paper was delivered to you; if so, by whom‘ 

A. I can’t say who delivered it to me, but I re- 
ceived it in Mr. Kinne’s office. _ I took possession of the 
goods at NewAlbin. I went and had the paper recorded 
first 

Q. After you got back to New Albin, what did you 
do/ 

A. Took inventory of the stock of goods owned by 
Mr. Lane. 

(). Was it the same or different stock from the one 
you were doing business with for Mr. Lane previous to 
the time the assignment was made? 

A. The same stock. | took Posse 8xiON of the stock 
of goods; took an imventory of them with the clerk, ope ned 
up the store and commenced se lling the goods.” 


This witness proves that the Deputy Marsh | came to the 
store and said he had papers to serve on that stock of goods. 
He was shown the assignment but demanded and got the key 
to the store and locked the door and took possession of the 


goods . 


10) 


Witness says he took the goods by virtue of the assign- 
ment to him from Lane, and that Mr. Lane had no other 
goods besides the stock now in question, situated at New Al- 
bin when I took them under the assignment (Rec., pp. 20-21 
and 22). The witness Bock further proves as follows: 

‘‘When Mr Hopkins came there [ stated to him the 
manner in which I came in possession of the property. | 
showed him the papers of assignment and told nm that 
the goods belonged to me as assignee. He looked at the 
assignment and said it was perfectly satisfactory, and 


that I was the assignee” (Rec., p. 29). 


T. M. Hopkins, a defendant, testified: 


‘‘When I got to New Albin, Bock had possession of 
the goods. I showed him my writs—-and he showed me 
the assignment. He claimed to be in possission as the 
assignee of H. P. Lane. Before I took the goods I knew 
he claimed to be in possession of them us assignee” (Rece., 


p. 32). 


The foregoing facts and statements would seem to make 
it perfectly clear that the assignor, Lane, intended to assign 
to the plaintiff, Bock, a// the lands and all the personal proper- 
ty of ¢ very name and nature wmhatsoere ih of the said party of the 
jirst part. Every thing was open and above board in reference 
to the matter. No evasion or infraction of any kind, of the 
law of lowa by either the assignor or assignee, as appears 
from the foregoing statement, was attempted. The bill of 


exceptions shows (Rec. Dp. 42). that: 


‘‘The Court announced that it was useless to proceed 
to the jury in argument upon the facts, for the reason 
that in the judgment of the Court the plaintiff had failed 
to make out his case and that it was the duty of the Court 


to instruct the jury to find for th defendants.” 


1 | 


The jury then found in accordance with this direction, a 
verdict for the defendants, to which ruling and direction the 


plaintiff generally and specifically excepted (Ree.. }) 46). 


4 leszgnine nt and Spe cification or A, PUTS 
FIRST 

The Court erred in not sustaining the plaintiff’s motion 
to remand the cause to the State Court on the ground that the 
said Circuit Court had no jurisdiction to retain and try the 
cause. 

SECOND 

The Court erred in refusing to allow the case to be argued 
co the jury, and in directing the jury to return a verdict for 
the defendants. 

THIRD. 

The Court erred in its construction of the assignment of- 
fered in evidence, as being merely a partial assignment of the 
property of the assignor, and not a general assignment. 

; FOURTH. 

The Court erred in each and every part of its charge to 
the jury; contained in the second paragraph thereof, in charg- 
ing that said general assignment was a part of a number of 
conveyances, some of which were intended to give a preference 
and wus therefore void. And erred in directing the jury to 
tind for the defendants, in the second paragraph of the charge. 

FIFTH. 
The Court erred in not granting a new trial for the reas- 


ons stated therein (Ree , p. 14). 


LY 
POINTS. 
First Point. 


The defendants in this case were trespassers, and the 
Circuit Court erred in not ordering the case remanded to the 


State court. 


It is not believed by counsel for plaintiff in this cnse, and 
we may add, that the profession generally, in the Eighth Cir- 
cuit, do not believe that on sucha state of facts as this case 
presents, any question of law arises under the Constitution 
and laws of the United States, that warrants a removal of the 


case into the United States Court. 


There is no denial of the ownership of the plaintiff. 
Neither the Court nor the writs of attachment authorized the 
Marshal to take the goods that belonged to the plaintiff, Bock, 
on a writ against Lane: when he did so he became liable in an 
action of trespiiss for the damages mcurred by Bock. nna such 
a wrong on the part of the Marshal does not present a ques- 


tion of Federal cognizance. 


The action of trespass against the Marshal was well 
brought in che State court and should there have been deter- 


mined. 


Buck v. Colbath, 3 Wall, 334. 

Day v Gallup, 2 os Oi. 

Denny v. Bennett, 128 U. S., 489, 499. 

M. tealf v. Watertown, 128 U.S... 586. 
Lammon et. al. v. Fenster, 111 U. S.. 17. 
Leroux et. al. v. Hudson, 109 U. 8., 468, 476. 


Second Point. 
L. 


The questions at issue in this Court arethese: 


a. Did the assignment in question convey to the plaintiff 


the goods in questions 


b. Did the assignment and the mortgages execute! by 


Lane, the assignor, constitute one and the same transaction, 
thereby rendering the assignment void, because of a prefer- 


ence to the mortgagees? 


On these two grounds the Court held as a matter of law 
that the plaintiff could not recover, and directed a verdict in 
favorofthe defendants The constraction of the Court, holding 
the assignment to be partial and as not conveying the goods 
in question, cannot be sustained. On this point, among other 


things, the Court charged the jury as follows: (Rec., pp 43-45) 


‘If, however, the instrument in question did not include 
the goods in question and did not transfer the title thereof to 
the plaintiff, then the title of the goods still remaind 7m H. 
P. Lane, and the defd. Hopkins was justified in levying the 
writs thereon and taking possession of them thereunder. Under 
the statutes of Lowa, as construed by the supreme court of the 
State, a debtcr has the right and power to execute a_ partial 
assignment of his property for the benefit of creditors, or he 
may execute a general assignment for their benefit. If he 
proposes to make a general assignment, then he must assign 
all of his property not exempt from execution for the common 
benefit of all his creditors. If, howevei, he assigns only part 
of his property, then it will be only a partial assignment. As 
I construe this assignment executed by H. P. Lane, it amounts 
only to a partial assignment. True, it is headed general as- 
signment and there are recitals in it which would be entirely 


proper as forming part of « general assignment, but when we 
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come to the conveying part of the instrument we find it de 
claring that there is conveyed to Bock all of the property de- 
scribed in Schedule ‘‘A” attached to the instrument, and in 
this ~chedule is not found any reference whatever to the stock 
of goods. It includes certain realty and a large number of 
notes and accounts, but does not include the stock of goods. 
It is not shown by the evidence that any other schedule was 
to be attached, or that Schedule ‘‘A,” as it now appeurs, is 
imperfect . 

In other words, the instrument, in the form it now has, 
is the instrument executed by H. P. Lane and under which 
the plaintiff claims the title and right to the goods in contro- 
versy Unless, as it now stands, it conveys the goods to the 
plaintiff, he has no title or right thereto and no interest there- 
in, and consequently cannot maintain this action for their val- 
ue against the defd., as I have already said. As I construe 
this instrument, it must be held to be a partial assignment 
only, conveying the property set forth in Schedule “A.” It 
does not therefore include the goods in question, and the plain- 
iff therefore has failed to show title in the goods and cannot 


maintain this action, and your verdict must be for defd’s.”’ 


The words of the assignment are as broad and comprehen- 
sive as language can make them, ‘‘does hereby grant, convey 
and assign * * * * a@// the lands, and a// the personal 
property of every name and nature whatsoever * * * among 
all his creditors.” 

With this comprehensive language and clearly expressed 
intention on the part of the assignor, the trial Court held. that 
because Schedule A did not contain a reference to the stock of 
goods, that thereby he intended to qualify and limit th 
broad language previously used, or that he only intended to 
make « partial assignment. 


The construction given by the Court is extraordinary in 


Ld 


its terms, and places an interpretation on the assignment 
which we think violates every canon of construction found in 
commercial usage. Not only so, but the statute of the State 
regulating just such a state of things as the assignment pre- 
sents, was not given any force or application. There is no 
statute in lowa providing for, or permitting, partial assign- 
ments. The common law on that subject obtains in Lowa, 


und will be noticed hereafter. 


All assignments are to be general and the assignee at all 


times to be subject to the order of the Court or Judge. 


An imperfect schedule, or none at all does not invalidate 


the assignment under the laws of Lowa. 


CHAPTER VII, CODE OF IOWA. 

SecTION 2115. No assignment of property by an insol- 
vent, or in contemplation of insolvency, for the benefit of 
creditors, shall be valid, unless it be made for the benefit of 
all his creditors in proportion to the am unt of their respec- 
tive claims. 

Section 2117. ‘The debtor shall annex to such assign 
ment an inventory, under oath, of his estate, real and personal. 
* * * * * *; but such inventory shall not be conclusive 
as to the amount of the debtors estate; and such assignment 
shall vest in the assignee the title to any other property be- 
longing to the debtor at the time of making the assignment 
*% * % % + * 

* % * * *% 

SecTIon 2123. The assignee shall at all times be subject 
to the order and supervision of the Courtor Judge * * *%, 
The assignee shall dispose of all personal property and divide 
the proceeds * sf 7 ” ' ° ” se 

SecTION 21:4. No assignment shall be declared fradu- 


lent or void, for want of any list or inventory as provided in 
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this chapter. * * * . The Court may on applica- = 
tion compel the appearance of the debtor before the Court 
. . . and he may then and there be examined 
under oath asto the amount and situation of hisestate, * * *. . 


Under the evidence and the assignment, plaintiff's case 
(on this point) could well be rested on the sections of the Code , 
of lowa supra. The legislative intent is very plain, that ‘ 
n0 assignment shall he di clared fradule nt or vorwd Stor mant or 
any list or inventory. This is very plain language, and _ this - 
written law is not questioned. It would seem to cure the 
omission, and uphold the assignment, in the absence of the 


goods being enumerated in Schedule A. 


It was the intention of the assignor to enumerate the 
goods in Schedule A. He says so in the document: ‘‘and does ia 
hereby grant, CONVEY, and assign, unto the said party of the ‘ 
second part and to his assign fore a * * * and all the — 
personal property of ¢ i ry Vi site and nature mhatsoe vey of the - 
said. party of the pirst part, TL particularly ¢ numerate d and 
described mM the schedul. here to annexed, marked Nehedul 66 4” 


or untende ad 20 to hy, 


What was intended so to be? Evidently a// the personal 
property was intended to be enumerated in Schedule A. Nothing % 
can be clearer. The Code of Iowa was open before the lawyer 
who made the assignment. He made the assignee subject to 
the order of the Court of the county, and he well knew that 7 
the assigninent was valid withoué the goods hy ing enumerated in —s 
the schedule. 
Such is the written law of lowa as we have shown. and | 
such is the construction given the Code in lowa, and in many 
f 
x 
™~, 


other States where cognate questions have arisen. 


In Meeker v Sanders, 6th lowa, 61. the first case in the 


State, it involved the validity of an assignment where there 


wi 


wus no schedule and one of the assignees names was omitted. 
The deed conveyed all the goods, notes, ete. The assignee 
took possession. Stockton, J., states the rule of construction 


as follows: (Page 67.) 


‘‘We think, however, there can be no mistake as to 

the trust upon which the property, in this instance is 

. conveyed. It is sufficiently declared that it is for the pur- 
pose of securing the claims of allthe creditors. * * * 
When the intention of the grantor can be ascertained, 


with reasonable cert.inty, the want of minute accuracy 


: of language, and the disregard of the usual forms should 
: not render the instrument void. Nor is the fact that the 
" deed contains nwo schedule of the debts intended to be 
secured; that no inventory is given of the property con- 
H veyed; that the rights of creditors are not distinctly de- 


— fined * * * * All these things, though they, in 
some sense. constitute an objection to the deed are not 


sufficient to justify us in holding it on that account 


void.” 

In Drain et. al., v. Mickel, 8th lowa, 438. This is a case 
where, instead of the assignee filing a full and true inventory 
and valuation, as the law plainly i quired, he had this done by 

ia two other persons, and the inventory was defective. The rule 


of construction is stated as follows: (p. 446.) 


i ‘‘We do not think a just interpretation of the act re 
oat quires so rigid a view as to regard an imperfect or defee- 

tive inventory as an absolute nullity.” 0.5 Cea 
j [t is to be remembered that he may make subsequent re- 
ports at any time and that he is under the supervision 
and subject to the orders of the Court who may require 
him to report upon the condition of his trust and may, 
at any time, rectify any errors, cause cdlefects to be cured 


and imperfections to be amended.” 


So eee ee 


1s 


In Price, Assignee v. Parker, 11 lowa, 144, a case in 
whicn the assignor did not file any inventory, as required by 


law, says Wright, J.: 


‘The assignment was not void for want of an inven- 
tory required by the first section of the act of 1857. The 
eighth section of said act expressly declares that no as- 
signment shall be declared fraudulent or void for want of 
said list. This being the unequivocal declaration of the 
statute where there is an entire failure to annex an inven- 
tory, there would of course be much less ground for 
claiming that the assignment was fraudulent where, as in 
this case, the instrument was made. acknowledged and 
filed for record, with full notice to the officer before the 


— 


levy, and an inventory recorded afterwards.” 


lo Wooste ro Co. VY. Stanfield et. al.. 1] lowa. 128, the 


Court again decid 


‘That a general assignment made dona fide for the 
henefit of the creditors, under the laws of the State. will 
not be declared void for a failure to make an inventory 


of the assets and liabilities as required by law.” 


In Nehaller. Assignee Ve Wright, iO lowa, O67, holding 
under the assignment law that a general assignment vests in 
the assignee the tille to all the property of the assignor even 


though it is not described nor mentioned in the assignment. 


In Loomis v. Griffin et. al., 78 lowa, 482, the latest case 
citing with approbation the first case, 6th Lowa, 68, that 
where the conveying part of an assignment was of ‘all and 
singular, each and every article and thing owned by me, in the 
nature of chattel property, not exemptfrom sale on execution, 
and each and every right and credit owned, held and helong- 


ing to me.” The Court held 


lv 


‘*That it must be presumed until the contrary is shown that 
it was designed to include all the property subject to exe- 


cution which the assignor then owned ” 
4 


These lowa cases having put a construction on the sec- 
tions of the Code, supra, regulating assignments, are of con- 


trolling authority in this Court. 


Chicago Union Bank Vv. hansas (City Bank, 156 U. Ps 
923, 235. 

in 1854 the pricise question in this cause came before 
this Court from Louisiana in 7he President, ete. of Bank of 
Ti nnessee V. llorn, 17 Howard. nye In the schedule of prop- 
erty a lot was ‘ntended to be included, but which was so 
erroniously described (says the Court) that it could hardly be 
identified Dy the schedule alone, as a part of the estate. The 


Court say: 


‘‘Nor can the imperfect or erronious description in 
the schedule have any influence on the decision. For it 
ix well settled by the decisions of the courts of Louisiana 
that all the property of the insolvent, whether included in 
his schedule or not, passes to his creditors by the cession. 
(Citing cases.) Consequently, if under the ambiguous or 
erronious description in the schedule, this lot must be re- 
garded as omitted, it still passed by the cession and Cor- 


ney had no remaining interest in it.” 


In Cunningham v. Norton, 125 U. S., 77, the Texas as- 
signmeni law is considered by this Court. Many of the sec- 
tions of the law of Texas are similar to the laws of Iowa; not- 
ably Sec. 2, requirmg the inventory of property, and Sec. 10, 
declaring that no assignment shall be declared fraudulent or 
void for want of any inventory or list. In this case it was 


claimed that the assignment did not convey all the assignor’s 
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property, to which it is said by this Court on page 89 of its 


opinion: 


‘‘It is a sufficient answer to say that it does, in terms, 
convey all his lands, tenements, hereditaments, goods, 
chattels, property and choses in action of every name, 


nature and description, wheresoever the same may be, 


* % x 99 


And it is held by this Court that the general description 
was sufficient under the statute of Texas te convey all the 


debtor’s property. 


‘The first section of the act declares that the assign- 
ment, however expressed, shall be construed to pass all 
the debtor’s real and personal estate whether specified or 
not.” 


Brasheir v. West, 7 Peters. 608, 614, a case in which 


the construction of an assignment without any schedule was 


involved The Court sustained the assignn ent. 


The Court of appeals of New York in the case of Zurner, 
Assignee, V. Jaycou et al., 40 N. Y., 470, in a fulland elaborate 
opinion in a case involving the precise same question as we have 
here, uphold an assignment conveying ‘all goods, chattels, 
merchandise, bills, bonds, notes, and property of every name 
and nature whatsoever,” "WOE particularly enumerated and 


decribed un the schedule hereto GME a 


The schedule only contained a reference to and a descrip- 
tion of tio pieces of land and an account of the debts OWING to 
them. No allusion was made in it to the tangible personal 
property owned by the assignors. 

The Court after showing that the omission to set out the 


merchandise in the schedule could not by any means indicate 
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an intention to limit or qualify the vroad and comprehensive 


language found in the conveying part, on that point say: 


‘‘The case therefore was brought within the principle 
of construction prohibiting «false or erronious addition 
from violating what had been previously, sufficiently and 
fully described as a portion of the subject matter intended 
to be transferred by the instrument.” (Citing cases on 


the ruling. ) 


In Platt v. Lott, 17 N. Y., 478. A case in which the 
facts are just like those in the case at bar. 

The assignment conveyed everything, ‘the same being 
more fully and particularly enumerated and described in a 
schedule thereof, hereunto annexed marked Schedule A. The 
schedule did not include the property .in controversy, and the 
same was taken on execution against the assignors. It was 
contended that the general words of the assignment were 
limited and controlled by the specifications contained in the 
schedule, and nothing passed to the assignee, except property 
enumerated therein. Selden, J.. states the rule of construction 


as follows: 


‘‘In construing contracts and other written instru- 
nents, resort is had toa variety of legal rules for the 
purpose of aiding in their interpretation; but all other 
rules are subordinate to that primary rule which requires 
that every such instrument shall be construed according 
to the intention of the parties. * * * * whether 
the construction to which it tends, Is, or is not, in accord- 
ance with those minor rules, which are merely auxiliary to 


the one great paramount rule referred to.” 


The Court decides that the broad language in the convey- 


ing part of the assignment cannot be controlled by the par- 
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ticular and specific reference to the schedule, which the Court 


Says: 


‘‘By no means indicates an intention to qualify or 
limit the broad and comprehensive language previously 


used,” 


In Emigrant Industrial Savings Bank v. Roche et. al., 
93 N. Y., 374, practically the same question is again decided, 
and the doctrine laid down in 17 N. Y. 478; 40 dd, 470; re- 
affirmed and deciding that a reference to the schedule cannot 


limit or qualify the broad language of the assignment. 


The following cases in the courts of New York also hold 
that assignments conveying all lands and personal property 
includes all personal property of the assignor though none 


yas enumerated or described in the schedule: 


Kellogg \ Slawson.,. 15 Barb. 56. 
Burchell v. Strauss, 28 Barb, 293. 
Evans v. Chapin, 20 How Pr., 289. 
Keyes v. Brush, 2 Paige Ch, 311. 


In Nye v. Van Housan, 6 Micn., 330, the assignment, 
after granting all the property (by name) of every name and 


rature, proceeds as follows: 


‘‘Asthe same is more particulary described in the 
schedule proposed to he hereafter annexed to this instru- 
ment marked Schedule A.” 

The only schedules attached to the assignment were lists 
of preferred and non-preferred creditors, B and C. The as- 
signors never made the Schedule A referred to in the deed. 
The Court in deciding the case construe the whole instrument 
and held that it could not be limited in its operation by any 


ne 
** 
~~ 


special clause or words which would sacrifice the intent of 


the assignor, as manifested by the whole instrument. 


‘‘The deed,” says the Court, ‘‘clearly manifests an 
intention by the Wallaces to assign all their property for 
the purposes expressed in the instrument, and that it 
should presently operate; and such we think, was its ef- 


fect, notwithstanding the reference to a schedule.” 


In Ely, Clapp & Co. v. Hair, 16 B. Mon, Ky., 230, 239, 
an assignment very similar to the one in question, but the 
schedule was to be made out,—when it was made did not con- 
vey all the assignor’s property. The Court, in clear and con- 
cise terms, held that the general words of conveyance in the 
deed were not limited by reference to the schedule and that 


the objection on that ground was wholly invalid. 


In Clark v. Fen, 62 Ala., 243, a well considered case, 
sustains an assignment though the schedule (as in the case at 


bar) did not embrace all the personal property. 


Union Natl Bank v. The Bank of Com., 94 [il., 271, in 
which it is held that a schedule purporting and intending to be 
“ll the creditors of the assigngr, and it happens that one cred 
itor is not named. That fact, the Court held, would not pre- 
clude him; placing the decision on the rule of construction 
found in Platt v. Lott, 17 N. Y., 478. 


In Robbins v. Embry, 1 Sm. and M. Ch, 207, 208, 273 
and 274, an assignment is upheld conveying a// the property 


without any schedule 


Hayes v. Doane, 11 N. J. Eq., 84, is an authority sus- 


taining plaintiff’s view. 


The Supreme Court of Wisconsin in the late case of Crib 
gen V. Ellis, 69 Wis., 337, (84 N. W. Rep., 154). The 
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Court on a state of facts nearly identical with the facts in this 
case, citing the cases in 17 N. Y, 478; 40 id, 470; 93 7d, 377- 
379; 39 Mich., 565: hold, where the terms of a voluntary us- 
signment are so broad and general as to transfer to the as- 
signee all the property of the assignor except his exemptions, 
a failure to attach to the assignment the schedule referred to 
therein as being annexed and as more particularly describing 
the property conveyed, does not invalidate the assignment, 


and the Court goes to the root of the matter as follows: 


‘The assignment is not an assignment of the prop 
erty mentioned in the schedule, but 1s an »sssignment of all 
the assignor’s property, and for a more particular des- 
cription of it, refers to the schedule attached. In such 
cases the courts uniformly hold that the schedule ¢f at- 
tached does not restrict or limit the general words of the 
assignment and that all the property of the assignor passes 


though not mentioned in the schedule.” 


In Burrill on Assignments, 3d Ed., p. 177, the author 
says on this subject, the general rule appears to be that the 
omission to annex the usual schedule 1s not any reason for 
avoiding the assignment. An examination shows that it is so 
held in the courts of last resort of N. Y., N. H., Mass., Conn., 
Mo , Miss., Ala., Mich., Va., Ky., Col.,.lowa, Texas, Wis., 
and by this Court in 17 Howard, 157, and 7 Peters, 614, 


SUpPTa 


We are met with but one case having a like state of facts 
that seems to hold the views contended for by defendants, to 


wit: Mim Vv. Armstrong, ol. Md.., 87. 


There are a few cases that will be cited, but the facts do 


not fit the case we have here. 
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II. 

As we have said partial assignmenis are permissible 
under the Common law in Lowa; but a partial assignment is a 
rare thing nowadays anywhere. They are contrary to our 
system, spirit, and policy. The Courts are not troubled with 
such assignments. Have never heard of one in the Courts of 
lowa. Under the common lawthey are often made where 
the obligatious are large and the debtor wants to favor a 
special creditor. A party might have land and personal 
property, and makea general assignment of either for the 
benefit of all his creditors. There can be no pretense, that 
by any fair construction the assignment in this case was in- 
tended to be partial. The cases cited svpra we think conclu 
sively dispels any such pretense. 

Burrillon Assignments, 3rd, 186, shows that partial as- 


signments are rare in commercial usage. 


III. 

As to the construction of the assignment in question. 
The rule, as laid down in the cases we have quoted supra, 
holding that the reference ‘‘to the schedule by no means in- 
dicates an intention to qualify or limit the broad and compre- 


- 


hensive language previously used * * * * does not 


warrant the inference that it was intended that if any portion 
of the property of the assignor should be omitted, * * * 
that the title to such property should not pass to the assignee,” 
would seem to be conclusive, and to reach any other construc- 
tion, we submit that language has got to be strained in order 
to do away with the rules as pointed out supra that have re- 


ceived the sanction of so many courts. 


In Coyne v. Weaver, 84 N. Y., 390, an assignment case 
in which it was sought to have the deed declared void. The 
Court in an interesting and elaborate opinion in giving a 


construction, say ‘two rules should guide us to a proper re- 
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as rm . . . . . 
a sult. The meaning and intention of the assignor is to be 
gathered from the whole instrument, and where two different 
constructions are possible, that is to be chosen which upholds 
| and does not destroy the instrument.” 
; 
3 The above is the quaint old rule of Lord Coke (Coke's 
7 
i Lstt, 42), and see on same rule 
Burrill Cn Assign, tth Ed. p. 456: 
Barney v. Miller, 18 lowa, 460. 
ee 
a Phe actual meaning of the parties is to be sought, and in 
a arriving at this the subject matter and purpose of the parties 
| must be considered, 
) JSacobs _ Jacobs. 4” lowa. HOO, 
i 
| and all parts must be weighed and the intention found, and, 
3 by the purpose to be effectuated, 
Me Craney V. Grijin, 13 lowa. Bol. 
H and to reach the purpose intended by the assignor, reference 
ia] 
a must be had to the assignment laws of Iowa. 
4 
. | Burrill Assignments, 4th Ed.., Sec. 135. 
| Che construction given to this assignment by the parties to 
att it will not be overlooked by the Court; and to this end, their 
aan 
ctl acts when dona fdewill have very great weight in case of doubt. 
Bee . ‘ . 
til ) ; , 
at This Court decided in Edward's Lessee v. Darby, 12 
ty Wheat, 206, 211, that 
ive 
i ‘‘In the construction of a doubtful and ambiguous 
HLT law the contemporaneous construction of those called up- 
it on to act under the law and were appointed to carry its 
tee provisions into effect, is entitled to very great respect. 
ine 
4 The same rule is announced in (/nited States v. The State 
Mi Z y > ‘ 
a Bank, Etc., 6 Peters, 34 40. 
Ay 
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The rule in 12 Wheat, 211, has been adhered to in the. 


-*: oa . ° 
following cases: 


Ul’. S. v. Johnston, 124 U. S., 236, 253. 
U. S. v. Moore, 95 U S., 760, 763. 
Brown v. U. &., 118 U. S., 568, 571. 
Y. S:-v. Mll, 120 U. S.. 169, 180. 
Smith v. Fiske, 23 Wall, 374, 382. 


Many other cases in this Court could be cited holding the 
same rule. 

From the foregoing authorities it is made evident that 
the trial Judge was led into error by misreading the assign- 
ment: The construction given was a forced one in its terms, 
and really made an asszgnment never intended by the assignor. 
The interpretation of the trial Judge when aided by the con- 
temporaneous facts, as he was, leads to a commercial! usage, 
(aided by the forms of law) wrong and unjust in its conse- 
quences, as must appear from the undisputed facts. Uader 
the decision of the Court below three firms take all of the per- 
sonalty in question, that should have gone pro rata to all cred- 
itors. Verily, ‘*‘Where the law ends, injustice begins.” 

This Court in Wash v. Towne, 5 Wall, 589, 599, in con- 


struing a contract, say: 


‘Courts in the construction of a contract look to the 
language employed, the subject-matter and the surround. 
ing circumstances. They are never shut out from the 
same light which the parties enjoyed when the contract 
was executed, and, in that view, they are entitled to place 
themselves in the same situation as the parties who made 
the contract so as to view the circumstances as they view- 
ed them and so to judge of the meaning of the words and 
of the correct application to the thing described.” 


And in Chicago 7, Ne ld, n. ¥ Wall. ot o+. if is held that 


‘*Where the language used by the parties to a con- 
tract is indefinite and ambiguous, and hence of doubtful 
construction, the practical interpretation of the parties 
themselves is entitled to great, if not controlling in- 


fluence.” 


Third Point. 
The Court erred in charqing the JUPYy that th: assignment 
MES rowed hy CU1VLSE Lane. th, A88iONO?. (A ‘¢ Cute a if deed AD his mite 
and (i mortgage 1” 8077 in fants, Ovi the Sth day or Nowe mber. 
ISS 4. and charaing that th, SE COMPEYUUTICES and thie assianine nt. 


> 7 . . 
ce matter OT tae, Torwme ad one ana th, SOL ss ¢ fransaction. 


On this point the Court, after charging that the assign- 
ment did not convey the goods in question, proceeded to 
charge among other things as follows, to which the plaintiff 


then and there duly excepted (Rec., pp. 44-45 and 46). 


‘If, however, | am wrong in this ruling and it should be 
held that this instrument does convey the title of the goods to 
the plaintiff, as assignee, or, in other words, if this instrument 
is to be beld to be a general assignment, then another question 
would arise, and as it has been fully presented by the evidence 
I deem it my duty to rule thereon, in order that all the ques- 
tions material to the parties may be presented to the appellate 
court. 

Par. 2. The statute of Lowa regulating general assign- 
ments for the benefit of creditors provides that no general as- 
signment of property by an insolvent debtor or the contem- 
plation of insolvency for the benefit of creditors shall be valid 
unless it be made for the benefit of all his creditors in propor- 
tion to the amount of their respective claims. 


= 


Under the undisputed facts in this case it is clear that on 


IY 


the LSth of November. before the execution of the deed and 
mortgage, Lane knew that he must take some action in re- 
gard to the disposition of his property or else his creditors 
would resort to the proper legal remedies for reaching the 
same. He certainly had in contemplation the idea of making 
un assignment on the morning of the 18th, and there is noth- 
ing to show that his idea was ever abandoned. The assign- 
ment was in fact executed, and its execution and recording are 
so intimately connected with the execution and recording of 
the deed and mortgage to the wife and wards as to form a part 
of the general disposition of the debtor’s property, which was 
effectuated by giving the preferences to part of his creditors 
and executing a general assignment for the benefit of the re- 
mainder. ‘This being so, the assignment is void and conveyed 
no right in the goods in question to the plaintiff, and upon 
this ground he cannot recover in this case: and your verdict 


must therefore be for defendants.” 
Plaintul excepts to the whole charge 


There was no proof in the case upon which the Court 
could base a charge that as a matter of law, the deeds and 
mortgages formed parts of one and the same transaction. 

The evidence iis to the transactions oOOW in question is 
found at length on pages 33 to 37 inclusive, of the Record. 

As appears from the evidence Lane honestly owed his 
wife money. On the 13th cf November, 1884, Carson, Pirie 
& Co., of Chicago, commenced an action and served the no- 
tice on Mrs. Lane and she, woman-like, at once left the farm 
and proceeded to the store at New Albin and demanded se- 
curity, which, under the laws of Lowa, she had the right to 
do (Ree., p. 35). 

The evidence conclusively shows that Lane owed his 
wife 4,000 dollars and he agreed to give her the conveyance 


Nov. 14, (Ree., p. 35). Defendants admit the indebtedness to 
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her, and admit that she demanded security on the 14th day of 
November, 1884, (Record, p. 42). 

Lane was guardian of some minors and had received and 
used their money in the sum of 2,500 dollars. 

On the 18th of November, 1884, Lane made the mortgage 
to secure the minors for which he was guardian. On the 
same day he made the deed to his wife to secure her the 
money he owed her. The land he mortgaged and deeded on 
the 18th of November, was already mortgaged for 5,000 
dollars (Record, p. 35). 


On cross-examination Mr. Lane testified as follows 


(Record, p.dod): 

(). Now then, at the time you executed these deeds 
or mortgages, did you have any intention of making a 
general assignment of your property! 

A. No, sir. I first thought of it on the 19th of 
November, about noon, 

Q. Now, what property at the time you made the 
assignment did you have that was not incumbered, if 
any< 

A. I hada store and real estate that I turned over 
to the assignee. I had book accounts. The property, 
that property that [turned over to my assignee, was 
not incumbered.”’ 


And on page 36, Record, Mr. Lane proves that when he 
made the deed and mortgages in question and turned out the 
notes to his creditors, that he did not have in contemplation 
the making of a general assignment or any intention to pre- 


fer creditors and then assign. (On Rec., p. 36, as follows:) 


“@. How does it come that you carried this deed 
and mortgage of your wife to the Recorder's; couldn't 


she record it? 
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A. ‘The reason was my wife gave it to me to be re- 
corded. I was the proper party to carry it there. 


() Was the recording of this deed or mortgage any 


part of the transaction of the execution and recording of 
your assignment so far as your interest was concerned?! 


A No, sir. Had nothing to do with it. 


[ delivered these deeds to my wife the 19th day of Nov- 
ember in the morning, and she gave them to me to take 


to the recorder’s the same day “ Ree.. p. oi ) 


Mr. Hurd, an attorney for defendants, testified (Ree., p. 
37) that he hala conversation with Mr. Lane on the 17th or 
18th of November and that Lane said he bad been thinking of 
making an assignment, and that he was discouraged as to his 
business. Mr. Lane, however, refused to secure the claims 


the attorney was pushing 


in rebuttal Mr. Lane testified (Rec. p. 41) that he deter- 
mined to make a general assignment on the 19th of November 
after nine o'clock in the morning. 

On this uncontradicted evidence, proving that when the 
deed and mortgage was made and when the notes were paid 
over to creditors, Mr. Lane had not det rmined upon mak- 


* y * > > 
‘hid bhie assignment Adi ite ation. 


Here we have shown a direct conflict, a pure question of 
fact, and one it was for the jury to pass upon. The assign- 
ment dves not mention the deed and mortgages hence, per s 
the Court could not declare it void as a matter of law. It 
was for the jury, and not the Court, to say whether the 
assignment, deed and mortgage constituted but one transac- 
tion. 


In Vor ” VY. Hanford, f) Minn.. DOO. { Gilpllan kd. 


. 


6 Minn.,372), a case in which there were conveyances and 
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an assignment, and the trial Court holding as a matter of law, 
that the transaction being but one act was void. In reversing 


the case the Court says, at page 381, quoting: 


‘‘But the Court proceeded further to charge that if 
the jury find that the several deeds of conveyance speci- 
fied in the complaint, and the deed of assignment In the 
evidence, were in process of preparation at the same time 
and executed upon the same day, that then the whole 
constitute but one act, and are part and parcel of the 
same transaction 
We think the Judge was clearly in error, in the charge 
last above quoted. There is no conclusion of law from 
the facts above stated, that the deeds were all one act and 
part of the same transaction. That was a question of 
fact solely for the jury, and it was error for the Court to 


take et from their consideration.” 


In the Answer (Rec., p. 9) practical fraud is alleged. It 
is a settled rule that in an action at law fraud is never pre- 
sumed, but must always be found as a fact from the evidence. 

In Mass v. Riddle, 5 Cranch, 351, Marshall, C. J.: 


‘‘Fraud consists in intention. and that intention is a 
fact which ought to have been averred, for it is the gist of 


the plea and would have been traversable.” 


‘‘It is the rule in courts of law and courts of equity, 
that fraud is not to be presumed; but must be established 
by proofs” (ist Story, Kq., Jur.. Sec. 190). (Bigelow 


Law of Fraud, pp. 137-139 ) 


In Neward - Jackson C2. de m.. Cow.. 406, the ques- 
tion of fraud in » conveyance was before the Court of Errors. 


Following this Court in the case of //inds, Lessee v. Longworth, 
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L] W heat, 213, ‘Spr MWCCr, referring to the Hinds COR supra, 


says: (p. 454) 


‘After all the contradictions of the cases in England 
and in this country, in which we find the sages of the law 
arrayed against each other, it is consolatory to dis- 
cover a spot of ground reared by the talents and learning 
of the highest American court on which we may safely 


and firmly rest.” 


It is a decision which meets directly the position of the 
plaintiff below, and overthrows it; for if, ‘‘the want of a 
valuable consideration, 1s only a badge of fraud, presumptive, 
and not conclusive evidence of it,” then the jury must pass 
upon ut. 

Proceedicg on the question of fraud in Jaw and fraud in 


fact. the Court on page 4355 say: 


Strictly speaking, there is no such thing as fraud in 
law: fraud or no fraud is, and ever must be a fact: the 
evidence of it may be so strong as to be conclusive, but 
still it is evidence and as such must be submitted to a 
jury. No court can draw it against the finding of a 


jury.” 


It is held in 
Dygert v. Remenschnider, 32 m=, 2 i, Cael 
Hlolden v. Burnham, 63 7d, 74; 
Babcock Vv. hickler, 24 ut, 625; 


‘That a voluntary conveyance is not per s fraudulent 
iis Lo creditors: whet he 7’ if hy, Fraud: nt. ry" i question of 
fact for the Dury. 


Burrill on Assignments, Sec. 340, 4th Ed., quoting: 
“It isa settled rule of law that fraud is never to be presumed, 


but must always be proved.” 
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The same rule is held in Green v. Banks, 24 Tex., 508. 

In Sperry Vv. iitheridge, 63 Jowa, 548. a case of several 
conveyances in which it was claimed that they were fraudu- 
lent and void on the ground that the making of a// the convey 
ances constituted bul one transaction, and amounted to a gen- 
eral assignment, and was void because preference was given. 


In deciding the case Beck, Judge, says on Page 548: 


* 


‘We think, then that the Ciremt Court correctly 
held that the mortgages were not fraudulent in law.” 

‘‘We think, however, that the Circuit Court erred 
in refusing to submit to the jury the question whether 
the mortgages were fraudulent in fact. It cannot be said 
that there was no evidence tending to prove. that they 
were executed with intent to defraud or delay other 
creditors. It is said in 11 lowa, 455, ‘whether a chattel 
mortgage where the mortgagor holds possession and 
deals with the mortgaged property as his own. is fraud. 
ulent or not, is a question of fact for the jury and not 


one of law for the Court.’ ” 
ag 


‘‘The Court is justified in taking a case from the 
jury only when there is an entire absence of evidence 
tending to establish the claim or defense which is set up 


in the pleadings.” 


In Jewel v. Anight, 125 U. S., 426, it ix held that wheth- 
er a sale and delivery of a debtor’s stock of goods, by way of 
preference of a bona fide creditor, is fraudulent against other 
creditors involves a question of fact depending upon all the 
circumstances, and cannot be referred to this Court by certifi- 
eate of division of opinion. 


T 


The same rule is held in Sm7th v. Croft, 123 U. S.,, 436. 


In Warner vy. Norton, 20 How, 448 (2 Miller, 520), a 
Case involving the hona fide s of a sale ot property, and it wis 


held that 


‘‘Whether such a sale was fraudulent or not is a ques- 
tion for the jury, under all the circamstances;.and if it 
was made to hinder and delay creditors, they must so 


** 


find 


And Mr. Justice McLean, on page 461, (524) after citing 


English and American cases, says: 


‘The tendency has been, in England and the United 
States, to consider the question of frand as a fact for the 


jury under the instruction of the Court.” 


In Greenleaf v. Birth, 9 Peters, 292, 299, it is held that 


‘‘It is the province of the jury to weigh and decide 
on the sufficiency of the evidence - . and the 
Court legally give any insiruction which shall take from 
the jury the right of weighing the evidence and determin- 


ing what effect it shall have.” 


The above rule has again and again been announced: 
Washington Ry (2. v. Me Dade. 135 $s ie 554. 
Dunlap V. Ry t.. Bib U. ~ . H+. 

Kane ¥ 2 Ry U0.. 12s U a 91. 
Pho naw In. Lo, Via Doster, LOG U, S ‘ Ov), o2. 


Spring (1). y daar. yu) |’ te » How. 


[1 . 
The evidence proves that on the 14th day of November, 
1884, Mrs. Lane demanded, and on the same day Mr. Lane 
agreed to give her security. 


The mortgage to the infants and the deed to Mrs. Lane 
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were executed and acknowledged on the 18th of November, 
1884 (Rec. 33). 


morning of the 19th (Ree. 37). 


The deed to Mrs. Lane was delivered on the 


The assignment was executed and delivered on the 20th 
of November, 1884. 

These documents were all filed for record on the 20th of 
November. 

From the evidence it clearly appears that Mr. Lane after 
securing his wife, and wards, had a good many thousands of 
dollars worth of property that passed to his assignee, (enough, 
had he been let alone, to have paid all the creditors, let us 
believe). 

The Courts of last resort of this country have over and 
again held that transactions such as here set out, do not consti- 


tute on and the SOL I704 act, and form parts of one transaction. 


This Court has held in Jewell v. Knight, 123 


‘that a debtor may lawfully give a preference to one 
of the creditors, if he dues not thereby intend to defraud 
the others; and a sale and delivery of goods in satisfac- 
tion of an honest debt, cannot be avoided by other credi- 
with intent in fact, to 


tors. unless made and received 


defraud them.” 


Many cases are cited by the Court on the same point, 
And a 


in preference to other creditors: 


husband may _ secure his wife, for a bona fide debt, 


Bean Vv. “atte rson, 122 U 7 496, dO00: 


‘And among creditors equally meritorious, a debtor 
may conscientiously prefer one to another; and it can 
make no difference that the preferred creditor is his ) 


wife.” 


oo 
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Magniae v. Thompson, T Peters, 348; (10th Curtis, 


a: Gh. BS. Rep., 513. 519. ) 


Smith v. Croft, 128 U.S, 436. 
Medsker v. Bonebroke, 108 U. 3., 66. 
lomphins Vv. Wheeler. L6 Peters, 106; (14 Curtis, 


ZUZ). 


[It is not a fraud in the eyes of the law for a husband to 


prefer his wife and to transfer his property to her in satisfac- 


tion of his debt: 


And 


Nands Vv. Pre PRON, 61 lowa, 7g: 


a wife may loan money to her husband and take security 


therefor: 


is he 


lnre Alexander, 37 lowa, 454: 
Doyl Vv. WeGiune et. wxe.. 38 id. 410: 


Jones Va Brandt. 59 lowa, Dos. O+6. 


In Lampson et. al. v. Arnold, 19 lowa. 479, 484—5, it 
ld that : 


‘It is competent for one debtor to pay a part of his 
creditors in full; to secure others by deed of trust or 
mortgage on his property; to make a partial assignment 
of still other property for the benefit of certain other 
creditors, with or without preferences, and afterward 
make a general assignment of the remainder of his prop- 


erty for the benefit of all pro rata.” 
[In same case it is held that 


‘‘A conveyance of real estate to one creditor in pay- 
ment or security of his debt, was executed by the debtor 
at the same time he executed a general assignment for 
the benefit of his creditors, does not make the two con- 


veyances parts of but one transaction.” 
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This case again approved in Lyon v. Mellvaine, 24 


lowa. 9. 


In Perry et. al. v. Vezina et. al., 63 Iowa, 25, it is de- 
cided where one mortgaged certain of his property, and thre 
hours afterward made a general assignment for the benefit of 
his creditors (he not contemplating the assignment when 
mortgage nade) cannot hy held to he void as be ing one trans- 


action. 


In Farwell v. Jones, 63 lowa, 316, a case quite similar to 
the one now in question, where a debtor, on the 28th of Feb., 
1882, in the forenoon of that day, made three chattel mort- 
gages to different parties upon all his goods, notes, ete. The 
mortgages were all filed for record within a few minutes of 
each other, the last being at 12:50 p.m. Afterwards on the 
same day the debtor executed a general assignment of the 
same property subject to the chattel mortgages. The as- 
signment included all the property of the debtor not exempt. 
and was filed for record at 3:55 of the same day. It was 
claimed that the mortgages and assignment altogether consti- 
tuted but one transaction and hence was void. The Court, 
on evidence much stronger in favor of the creditors than in 
this case /e/d that the evidence did not show that all the 
instruments were parts of the same transaction, and upheld 


the assignment. 


In Gage & Co. v. Farry, Assignee, 69 Iowa, 605. an as- 
signment case in which several mortgages were made at the 
same time, and within av Aour after, the general assignment 
was executed. It was claimed that all the instruments con- 
stituted but one transaction and was void because a preference 
was given. The Court sustained the assignment and held the 
transactions were not one and the same. The Supreme Couri 


of lowa rule the same way in 
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Aulman Vv. Aulman, 71 lowa, 124; 

The Sou White Lead Co. v Haas et. a.. 73 vd, 404; 

Garrett v. The Burlington Plow Co., 70 1d, 703; 

Loomis V. Griffin, T8 id, 485, approving 

Meeker v. Sanders, 6 lowa, 68, the first case in lowa 
cited SUpPray, 


~~ 


Bump on Fraudulent Con, p. 365, 220. 


Cases from other states holding the rule of the 
lowa Courts are numerous. It would seem to be cumulative 
to cite them. : 

Cases in 8th Iowa, 96; in 13th zd, 551; and in 52 7d, 518 
will be cited by defendant as holding a rule adverse to what 
we claim. As to the case in 8th Lowa, the Supreme Court, in 
19 lowa, 489, say: +*The case is exceptional rather than at 
variance,” and such is the case of the 13th Iowa, 551. The 
case in 52 Lowa, 518, was disposed of on a demurrer and is 
distinguished from 19 lowa, 479, by the Court. 

The ease in 8th and 52 Lowa are again reviewed in Ax/- 
man Vv. Aulman, 71 Iowa, 126, and that they are exceptional 


rather than at variance is again pointed out. 


Ll. 

Defendants seem to claim that it is a badge of fraud, 
hecause Mr. Lane held possession of the mortgage, executed 
in favor of his infant wards. from the 18th to the 20th of 
November; and a badge «f fraud because his wife intrusted to 
him the deed he executed to her in order that he might de- 
liver the same to the County Recorder for record. Such 
claim will be specious rather than solid. The deed and 
mortgage were made on the 18th day of November, 1884, 
and the assignment on the 20th. 

The making of the deed and mortgage by Lane operated 


ut once to pass the title to the grantees, and as to the 
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mortgage Lane could well have the physical possession thereo 
as the guardian of the infants. His holding the physical 
possession would be an actual delivery to the infants. 
Constructive or symbolical delivery is allowed in many 
eases. Thus the assignment of a vessel at sea, a bill of sale 
will pass the the title; a sale of goods on board of a ship at 
sea by an assignment ofthe bill of lading and invoice will 
pass the title, and in De Wolf v. [arris, 4th Mason, Rep. 515, 
it is held that an endorsement of the bill of lading was not 


indispensable to pass title. 


Again, whether there was a delivery is a question of fact. 
No particular formality need be observed, and the intent to 
deliver may be manifested by both acts and words. 

Lane says he made the mortgage to secure his wards and 
supposed he was the proper one to hold and file the same for 
record. May we ask, who else could have taken it? 

Judge Bouvier in ist Inst., 142, says the guardian is_ to 
take care of his ward, and to represent him in »ll civil acts, 


and in all actions. 


This Court has said in Zomphins v. Wheeler, 16 Pet., 106, 
(14 Curtis, 202,) that ‘a deed left with the County Clerk to 
be recorded, and held by him for the grantee, is in law de- 
livered to the grantee.” 


Under the authorities the delivery was complete. 


Tied on Real Prop , pec. Sis. 
93 Cent. Law JSour.. &, Leading Article. 


Fol, y Vv. Hloward. Sth lowa, H0—6 1 and Cuses cited. 


However, having shown that the assignment is valid, if 
it should be held that there was no delivery until after Lane 
filed it for record, then 1t would be of no validity as against 
Bock, the assignee, because the assignment was made hours 


before the filing of the mortgage for record. 


4] 


Fourth Point. 
The Court erred in refusing to allow the case to be 
argued to the jury and in directing a verdict for the de- 


fendant. 


Fifth Point. 
The Court erred in its second paragraph of the charge in 


directing the jury to find for the defendant. 


Sixth Point. | 
The Court erred in over-ruling plaintiff’s motion for a 
new trial because the verdict was contrary to the evidence and 


the law of the ecuse (Rec.. p. 15). 


Final Point. 
The judgment below should be reversed and the case re- 


manded for a new trial. 


Mr. Lane intended that all his porperty should be dis- 
tributed under the assignment. ‘The laws of Iowa have been 
ignored by the attaching creditors. The laws of lowa should 
be upheld, and no drutem fulmen, such as the facts and evi- 
dence of this case disclose, on the part of the attaching cred- 
itors. their officers and attorneys, should he allowed to obtain. 

H. Bb. FOUKE, 
D. Kk. LYON, 
March, 1891. Of Counsel. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


NO. 285. 


W. O. BOCK, ASSIGNEE OF H. P. LANE, PLAINTIFF IN 
ERROR, 
VS. 
GEORGE D. PERKINS, W. H. THRIFT, AND TIMOTHY 
M. HOPKINS, DEFENDANTS IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF IOWA. 


REPLY BY PLAINTIFF TO THE BRIEF AND POINTS 
MADE BY DEFENDANTS IN ERROR. 


H. B. FOUKE, 
D. E. LYON, 
Of Counsel for Plaintiff. 
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I. 


The defendant in error in his first point to sustain the rul- 
ing of the trial court, that the goods in question did not pass un- 
der the assignment, cites several cases to which we briefly reply. 
The case of Mim vs. Armstrong, 31 Md., 87, has some facts similar 
to the facts in the case at bar, and the Court decided that under 
the facts of the case the general words of the assignment were 
limited by the reference to the schedule. This case is contrary to 
the great weight of authority as held by nearly all the courts of 
the country, many of which are cited in our brief. 

The case of Guerin vs. Hunt et al, 6 Minn., 375, was nota 
general assignment of all the property of the members of a firm, 
but, as the Court found, was an assignment of the parties zx their 
associate capacity. This case is decided on the doctrine of Wz/kes 
vs. Ferris, § John, 335, which case was in Platt vs. Lott, 17 N. Y., 
478, examined and distinguisted, and also is not followed in 40 
N. Y. 470, 93 N. Y. 374, 15 Barb. 56, 28 Barb. 293, 20 How. Pr. 280, 
2 Paige Ch. 311; nor is it foliowed by any case we cite in our sec- 
ond point. 

Driscoll vs. Fiske, 21 Pick., 503, cited by defendant, was 
where a firm assigned, having special reference to joint property. 
The Court simply decides that the property of an ¢zxd?vidual mem- 
ber did not pass, either by the general clause or by the schedule. 

The case of McAlpine vs. Foley, 25 N. W. Rep., 452, and the 
other cases cited by defendant, are not in point, in fact, or law. 


II. 


The second point made by the defendant in error we have 
shown, in the THIRD POINT in brief for plaintiff in error, not to be 
a sound exposition of the law, and that the Court erred in holding 


.that the assignment, deed and mortgage formed parts of one 


transaction. 
III. 


The third point of the brief of defendants is to us inex- 
plicable. The Statute of lowa, Sec. 4195, is quoted as protecting 
the Sheriff or Marshal in the levy of an attachment upon the 
wrong goods until notice of the claim of ownership of such goods 
is served by the claimant upon the officer. 

The record shows that such notice was served on the 17th 
day of December, 1884, upon all of the defendants, and that ser- 
vice of such notice was accepted by them. (See Record p. 27.) 

The record further shows that this suit was not commenced 
until the 18th dav of December, 1884, for the January term, A. D., 
i885. (See Record p. 3.) 

It is certainly not within the contemplation of counsel to 
claim that the trespass, if any, dates only from the time of the ser- 
vice of such notice. If it were, any case of trespass by an officer 
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in wrongfully levying upon the goods of another, to satisfy a writ 
of attachment against the defendant, would be lost to the party 
aggrieved. 

The Statute appears to be for the benefit of the officer to 
this extent: If he makes a wrong levy and receives notice there- 
of, he may return the goods, unless he is indemnified by the at- 
tachment creditor. If he does not return them, the presumption 
would be indulged that he had been so indemnified, and any loss 
he may sustain by reason of his trespass, will be made good to him 
by the parties who have been instrumental in directing his wrong- 
ful act. But the trespass, of course, relates back to the time it 
was committed, and makes him liable for the damage done at that 
time. But the Statute nowhere limits the time within which such 
notice shall be given after seizure. If delayed until after the 
property, in the usual and orderly course of law, had been disposed 
of by the officer and the proceeds had passed out of his hands, 
this might exonerate him, if Statutes of this kind could exonerate. 
But no such question arises here. Full effect can be given the 
provisions of the Statute, and still the plaintiff have a right to re- 
cover, if he is, in fact, holding or claiming to hold by the better 
title. 

lV. 


The fourth point made by defendant in error, we submit is 
not well taken. 

This is an action at law intrespass against all of the defend- 
ants, in which we claim in our ad damnum to the petition the sum 
of Ten Thousand Dollars. 

Upon the trial the Court directed the jury to find for de- 
fendant upon two questions deemed by the Court the controlling 
questions in the case. These were: ist. Whether the assign- 
ment included the personal property in question, and, 2d, whether 
even if it did, the assignment was not part of a transfer with pre- 
ferences, and under the Statute void. The verdict under this di- 
rection was for all of the defendants. And the only questions to 
try arise out of this direction. 

Now, the only criterion by which to determine the jurisdic- 
tion, there having been judgment for the defendants, is how much 
does the plaintiff in his declaration or petition sue for? Aud the 
uniform current of decision in this Court has been that this ques- 
tion is to be conclusively decided by the amount claimed in the 
declaration or petition. Had there been judgment in favor of 
plaintiff against defendants in different amounts, then, possibly, 
the question suggested might arise. But in no case that we have 
been able to find in a necessarily hurried examination, was the 
question determined except in suits in equity, where the decrees 
were for amounts less than the jurisdictional amounts, against 
each of certain defendants. 

Here in this law suit, where no issue of the kind suggested 
could possibly arise or be determined, the Court will not look be- 
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yond the amount claimed in the petition to ascertain its jurisdic- 
tion. When the case shall be presented toa jury and the ques- 
tion raised and presented, and the jury shall determine whether 
there is one joint trespass or several, separate and individual, it 
will be time enough to consider the proposition presented by de- 
fendants in error. 

This, of course, is as to the jurisdictional amount necessary 
to enable this Court to retain this case. The question as to wheth- 
er the case is removable presents entirely different features, and 
we still insist that there is no question of Federal law involved in 
the controversy as to whether defendants took the property in dis- 
pute, and as to whether it belonged to the plaintiff in error. 

H. Bb. FOUKE, 
D. E. LYON, 


Of Counsel. 
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SUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERM, iSso. 


NO. 285. 


W. O..BOCK, ASSIGNEE OF H, P. LANE, PLAINTIFF 
IN ERROR. 


Us. 


GEORGE D. PERKINS, W. H. THRIFT AND TIMOTHY 
M. HOPKINS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF IOWA. 


BRIEF FOR DEFENDANTS IN ERROR. 


I, 

The deputies of the United States marshal, having in their 
hands writs of attachment against one Lane, seized goods which 
plaintiff Bock alleges to have been his. Hence this action against 
the marshal and his deputies for the value of the goods. 

The Circuit Court instructed the jury to find for defendants. 
There were verdict and judgment accordingly, and Bock brings 
the case here by writ of error. We represent the defendants in er- 
ror, who were defendants below. 


Bock claims under a deed which antedated the seizure. The 
deed, (Record Folios 57-60), executed by Lane as party of the first 


part, purports to convey to Bock— 


‘All the lands and ali the personal property of every name and 
nature whatsoever of the said party of the first part, more particu- 
larly enumerated and described in the schedule hereto annexed, 
marked Schedule ‘A’, or intended so to be.’’ 

Schedule A (Fols. 60-62), which was annexed to the deed, enum- 
erates and describes divers items of real and personal property, but 
does not enumerate or describe the goods in question. 
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The first inquiry is whether these goods passed by the deed. 


Plaintiff contends that they did, by virtue of the earlier general 
words of the deed—‘‘all the lands and all the personal property of 
‘every name and nature whatsoever of the said party of the first 
“part.” 


Defendants contend that the general words, just quoted, are not 
the entire language of the deed on this point, but that the deed 
reads: ‘‘All the lands and all the personal property of every name 
‘‘and nature whatsoever of the said party of the first part, more 
‘particularly enumerated and described in the schedule hereto an- 
‘‘nexed, marked Schedule ‘A’, or intended so to be,’’ and hence 
that the goods did not pass by the deed. 


Defendants also support their contention by the following de- 
cided cases: 

Mims vs. Armstrong et al., 31 Md., 87. 

Guerin vs. Hunt et al., 6 Minn., 375. 

Wilkes vs. Ferris, 5 Johns., 335. 

Driscoll vs. Fiske, 21 Pick., 503. 

Wood vs. Rowcliffe, 5 English Law and Equity Reports, 471, 
20 Law J. Rep. (N. S.) Exch. 28s. 

McAlpine vs. Foley et al., 25 Northwestern Reporter, 452 
(Minnesota. ) 

Barton vs. Dawes, tg law J. Rep. (N. S.) C. P. 302. 

Griffithes vs. Penson, 25 Law J. Rep., 552. 


In Mims vs. Armstrong et al., 31 Md., 87, there was an assign- 
ment for the benefit of creditors, which recited that the assignor 
‘tis indebted to divers persons in divers sums of money, which, 
by reason of sundry losses and misfortunes, he has become unable 
to pay in full, and is desirous of providing for the payment there- 
of, as far as he can, in a just and equitable manner, by assignment 
of all his property and effects for the purpose.”’ 


And in the granting clause the property is described as 


‘‘all and singular his goods, chattels, promissory notes, debts, 
wares, merchandise, securities, and vouchers, for and affecting the 
payment of money, claims, demands, choses in action, and prop- 
erty of every name and nature whatever, of and belonging to him, 
and which are more particularly and fully enumerated in the 
schedule hereto annexed, marked Schedule ‘A.’ 


Sometime after the assignment, Armstrong and others, creditors 
of the assignor, discovered certain money which he had at the date 


i 
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of the assignment, but which was not embraced in the annexed 
schedule, and they compelled him to devote the money to the 
payment of their claims. 

Then this action was brought by the assignee, to recover from 
Armstrong et al., the money soreceived by them, on the ground 
that it formed part of the assets assigned by the deed of trust. 


Hfeld, that the money in question did not pass by the deed. 


The court says (pp. 94, 95): 

“It is now settled, by all the authorities upon the subject, thata 
schedule, executed and referred to as in this case, forms part of the 
deed; and that being so, the well-established rule of interpretation 
is applicable, that where general words are followed by a special 
clause, the latter will restrain and limit their operation. Itisa 
general rule, regarded as well established even before the time of 
Lord Bacon, that where the instrument contains, in the first in- 
stance, a good and certain description of the thing granted, a sub- 
sequent mistake as to names, quantity, location, or some mere in- 
cident, will not be allowed to vitiate the grant. . The subsequent 
mistaken description will be rejected upon the principle of /alsa 
demonstratio non nocet. But where the subject of the grant is first 
described generally, and afterwards a particular description is add- 
ed, that will, if it can be reconciled to what precedes it, restrain 
and limit the gy of the more general words of description. 
Shep. Touch., 88; Com. Dig., ‘Parols’ (A, 7, 8,) or, as the rule is 
stated by Lord E Ree wartiee in Conolly vs. Vernon, 5 East, 78, 
‘“‘A circumstance mistaken and false will not frustrate the grant of 
particulars suffictently once ascertained. But here (in that case) 
the words first used are general words, not descriptiveof particular 
things; and, according to Lord Hardwicke, in Gascotgne vs. Bar- 
ker, 3 Atk., 9, ‘where a man does not make a certain definitive 
description, it is very difficult for courts of justice not to construe 
subsequent restrictive words as explanatory of the former.’ And 
this distinction is to be found in Dyer, 50, 4,’’ says Lord Ellen- 
borough. 


‘‘In the grant before us the general descriptive words employed 
would certainly be sufficient, in the absence of any restrictive 
clause, to pass all the debtor’s property; but we must suppose that 
the grantor had a purpose in the more particular description which 
he thought proper to give in the schedule, and that that purpose 
was what he declares it to be, a more particular and full de- 
scription of the property conveyed. To withhold this meaning 
from the words of reference to the schedule is to deny to them all 
import whatever; and that is justified by no rule of construction. 


‘If, instead of referring to the schedule for a particular de- 
scription of the property, the grantor had followed the general de- 
scription with such words, as namely, that is to say, or, as follows, 
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and set out in the body of the assignment itself the items enumer- 
ated in the schedule, there could hardly have been a doubt but 
that the preceding general words of description would have been 
restrained and confined to the subsequent enumeration. And if 
that be so, how does the fact that the schedule, instead of being in- 
corporated in the body of the deed, is on aseparate sheet of paper 
annexed thereto, change in any manner the application of the 
principle? For the schedule being part of the deed, we should 
read it as if inserted in the body of that instrument. And, having 
reference to the actual intent of the grantor, asa sum of money 
was among the things enumerated in the schedule, though not the 
money sued for, it would be difficult to conclude, especialiy 1! we 
consider the conduct of the party, that he had any design of pass- 
ing to his assignee any other money than that mentioned.”’ 


Guerin vs. Hunt et al., 6 Minn., 375, was an action by the as- 
signee against a sheriff for seizing assigned chattels, on a writ of 
attachment against the assignors, members of a partnership. The 
sheriff, justified on the theory that the assignment was void, offer- 
ing evidence of certain conveyances by one of the parties of his 
individual property upon secret trust for himself. If the assign- 
ment was general, covering the individual property of the parties, 
the evidence was admissible. If, however, the assignment was 
only an assignment of the parties in their associate capacity, the 
evidence was not admissible. 


The court says: 


‘In the beginning they (the assignors) described themselves as 
‘Louis Bartlett, Jr., and Firman Cazeau, copartners under name, 
style and firm of Bartlett & Cazeau of the first part.’ They say 
they are indebted and desirous of making a fair and equitable dis- 
tribution of their property and effects among their creditors. Then 
they sell and assign to the party of the second part, ‘all and sin- 
gular, the lands, tenements and hereditaments of said parties of 
the first part, situated, lying and being in the Territory of Min- 
resota, and all the goods, chattels, wares merchandise, bills, 
bonds, notes, book accounts, claims, demands, judgments, choses 
in action, evidences of debt and property of every nature and 
description of the suid parties of the first part, of which said lands 
and property aforesaid a schedule will be hereto annexed, marked 
A, and also all the books of account of said parties of the first part, 
and all papers, documents and vouchers relating to their business 
dealings or property, * * * There is a schedule of the property 
intended to be transferred annexed, which enumerates the property 
specifically and contains no words of general import, indicating 
that any other than the specific property mentioned was designed 
to be passed. Itisa general rule in the construction of assign- 
ments containing general words of transfer, such as all the debtors 
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property, that subsequent words of description, or a reference to a 
schedule as setting it forth specifically will operate to limit the 
general clause of transfer and nothing will pass that is not set 
forth or specified. Burrill 327, 244-546, and cases there cited. 
Nor does any presumption arise from such an assignment that it is 
a general one, Id. 244-5. Wilkes vs. Ferris, § Johns., 335. It 
was perfectly competent for these partners to make an assignment 
of their partnership property alone, reserving their individual es- 
tates which will be liable to seizure for their firm debts at any 
time; or they might have assigned their partnership property and 
put into the same instrument portions of their individual property 
without its. being a general assignment or being subject to the 
rules applicable to such instruments. One of the partners did in 
fact put into the schedule the undivided one-half of the store in 
Faribault, which was the individual property of Bartlett. We 
think the assignment was nota general one, but was an assign- 
ment of the parties in their associate capacity.”’ 

In Wilkes vs. Ferris, 5 Johnson, 335, an assignment for credi- 
tors conveyed 
‘‘all the goods, property, wares, merchandises, chattels, vessels, 
debts, sum and sums of money, claims and demands, and effects, 
belonging to, and now due and owing to the said Henry Cheriot, 
or to which, and in which, he has any right, property, claim or 
demand, which said goods, wares, and merchandises, hereby grant- 
ed and sold, are particularly described and enumerated in the 
schedule A, signed by the said Henry Cheriot, and to these 
presents annexed.’’ 


A creditor attached certain of the goods enumerated in the 
schedule and supported the attachment by the contention that the 
assignment was void, one of the elements of the contention being 


that (p. 339) 


‘‘though a schedule is referred to, yet if he possessed any article 
not contained in the schedule, the words of the assignment are 
broad enough to comprehend it.”’ 


The court held otherwise, saying (p. 345): 


ii? 


[his was not, in fact, a general assignment of a// Chertot’s es- 
tate; for though the words, in one place, be general, yet the as- 
signment immediately goes on to specify, by a reference to the 
schedules annexed, the specific articles of property assigned; and 
it, therefore, could operate only upon the articles specified; for, as 
the court said, in AZunro vs. Alaire (2 Caines, 327), if a general 
clause be followed by special words, which accord with the gener- 
al clause, the deed shall be construed according to the special mat- 
ter.’’ 


Driscoll et al., vs. Fiske, 21 Pick., 503, was a suit against a dep- 
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uty sheriff to recover the value of certain furniture attached by 
him as the property of G. W. Light ina suit against Light & J. 
A. Stearns. The furniture was claimed by plaintiffs under an as- 
signment previously made by Light & Stearns for the benefit of 
their creditors. By the assignment Light & Stearns assigned to 
plaintiffs, 


‘‘all their books, stock in trade, printing apparatus and machin- 
ery, books of account, book debts, notes and demands, and all oth- 
er property of every name and nature, except such as is exempt 
from attachment, most of the same property being now at their 
place of business at No. 1 and 2, Cornhill, in said Boston, a 
schedule of which is annexed. * * *, And it is further agreed, 
that other and fuller schedules of the property hereby assigned 
shall be hereunto annexed, as soon as the same can be convenient- 
ly made.”’ 


The annexed schedule described other property, but did not de- 
scribe ‘the furniture in question. It was agreed that Light would 
testify, that when the assignment was making he intended to have 
the furniture covered by it, and so said to the scrivener, and asked 
the scrivener if the furniture was included and he said it was; and 
that an agent of the assignees took possession of the furniture by 
going into Light’s house for that purpose. The court he/d that 
the evidence was not admissible, and that the furtiiture did not 
pass by the assignment. And, while the opinion lays stress upon 
the improbability that in this firm assignment the individual prop- 
erty was intended to be conveyed, though omitted from the 
schedule, yet the opinion uses these words: 


‘*The conveyance of certain property specified, and of all other 
property of every name and nature except such as is exempt from 
attacliment, might well be construed to meati all the property 
which the assignors had jointly or each of them had severally. 
* * * The general words are restraitied by reference to the 
schedules which were annexed before the attachment was made. 
So that the assignment, independently of the parol evidence, can- 
not by fair construction be said to include the furniture of the in- 
dividual assignors.’’ 


Wood vs. Roweliffe, 5 English Law and Equity Reports, 471, 
20 Law J. Rep. (N. S.) Exch. 285, was an action of trover for 
household goods. Defendant claimed under a bill of sale of 
‘fall the household goods and furniture of every kind and descrip- 
tion whatsoevcr in the said house, No. 2. Meadow Place, more 
particularly mentioned and set forth in an inventory or schedule 
of even date herewith.”’ 
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All the goods and furniture, for the conversion of which the ac- 
tion was brought, were in the house, but some were not specified 
in the inventory. 

Fleld, that the bill of sale operated upon such only of the goods 
as were specified in the inventory, A/derson, B., remarking that to 
hold otherwise, the bill of sale must be read asif it were, ‘‘of 
‘‘which some are more particularly mentioned in the inventory.’ 


McAlpine vs. Foley et al., 25 Northwestern Reporter, 452 (Min- 
nesota, 1885), was a case of an instrument describing 
‘fall my entire possessions at Grand Rapids, including the certain 
household furniture and all paraphernalia thereunto belonging to 
said; also, six lots in No. 27; 12 lots in Block No. 5; also, one flat- 
boat, one span of horses, one wagon, one tote sled, one pung.”’ 

Hleld, not to include a stock of liquors ina saloon kept by the 
vendor. 

Barton vs. Dawes, 19 Law J. Reps. (N. S.) 302, was a case of a 
deed conveying the messuage and land called G farm, consisting of 
particulars specified on a schedule and delineated on a map drawn 
on the schedule. 

Fleld, that a close not included in the map and schedule did not 
pass by the conveyance, though it had been occupied with the 
specified closes and treated as a part of G farm. 

In Griffithes vs. Penson, 25 Law J. Rep., 552, a farm was con- 

veyed by the description: 
‘tall that messuage, etc., with the lands, etc., thereto belonging 
* * * now or late in the occupation of B., * * * which said lands, 
etc., are called, known and described by the several names and 
contain the several quantities by admeasurements following, that 
is to say.”’ 

And then followed a particular description, by names and ad- 
measurements, of several closes. 


FTeld, that the description of the several closes by name could 
not be rejected as /a/sa demonstratio, and consequently that three 
other closes, which had always been occupied by B., under the 
grantor as a part of the farm, did not pass under the grant. 

The only cases to the contrary which seem to us worthy to be 
noticed are Platt vs. Lott, 17 N. Y., 478, and Turner vs. /Jaycox, 
40 N. Y., 470. 

In Platt vs. Lott, 17 N. Y., 478, the recitals, the granting clause 
and a subsequent clause of the assignment pointed much more 
strongly to a// the property of the assignor than the instrument at 
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bar, and the reference to the schedule was less significant, being 
preceded by a semi-colon and introduced by the words which we 
italicise, ‘‘¢de same being more fully and particularly enumerated 
and described in a schedule,” etc. 

This case of Platt vs. Lott is referred to in the opinion in the 
above cited case of A/zms vs. Armstrong et al., 31 Md., at p. 97, 


as follows: 

‘*The case most relied on by the appellant’s counsel, as support- 
ing a contrary construction, is that of Plattvs. Lott, 17 N. Y. Rep., 
478, where it was held that an assignment in trust, for the benefit 
of creditors, of all a debtor’s property, which was therein stated to 
be more fully and particularly enumerated and described ina 
schedule annexed, passed property not mentioned in the schedule. 
but upon examination of that case, the grounds upon which the 
judgment proceeded do not appear to be consistent with previous 
decisions. It was conceded that the ordinary rule is as we have 
stated it; but, proceeding upon what was supposed to be the better 
evidence of the intent, the general and comprehensive words used 
in the grant, it was concluded that the office of the schedule, 
though inade part of the deed, was only matter of convenience, 
and intended as a guide tothe assignee, and, therefore, should not 
be allowed to qualify or limit the broader language previously 
used. This suggestion, with reference to the purpose of the 
schedule, has been apparently approved in some of the subsequent 
cases; but as such construction appears to us to be a manifest de- 
parture from an established rule of interpretation, we are not at lib- 


erty to adopt it.’’ 

In Zurner vs. Jaycox, 40 N. Y., 470, the conveying clause ex- 
pressly mentioned, among other things, ‘‘all the goods, chattles, 
merchandise.’ 

The court says of the schedule, (pp. 472, 473): 


‘‘No allusion was made in it to the tangible personal property 
owned by the firm (the assignors). But that was not necessary for 
the purpose of transferring the title to that species of property to 
the assignee. The terms made use of in the body of the assignment 
were of so definite a character as clearly to indicate it to have been 
the intention of the assignors that this property should pass by the 
assignment. For the words, goods, chattels and merchandise, were 
entirely inapplicable to anything else that the assignment could by 
any possibility operate upon. Otherappropriate words were made 
use of for the purpose of describing the real estate, debts, accounts, 
and other choses in action, and exhibiting it to be the intention of 
the assignors to grant and assign all of that property owned by them 
to the assignee. The words ‘goods, chattels and merchandise’ 
could have no pertinency to the sale or assignment of real estate 
and choses in action, and if they did not include the property in 
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controversy, they would be without any meaning or signification 
whatever in the assignment. * * * The terms used, which were 
neither apposite nor appropriate to the other property assigned, 
clearly evinced the intention that the goods and merchandise of 
the assignors should pass under them to the assignee.”’ 


[It may be noted that Holmes vs. Hubbard, 60 N. Y., 183, ex- 
pressly approves Wilkes vs. Ferris, 5 Johus., 335, above cited, and 
distinguishes Platt vs. Lott,17 N. Y., 478, and Turner vs. Jaycox, 
40 N. Y., 470, in such terms as to indicate that no principle can 
be deduced from them. 

The case in /folmes vs. Hubbard, 60 N. Y., 183, was a bond 
conditioned that if the obligors should indemnify and save harm- 
less the obligee 
‘‘from all and singular the debts and liabilities that may be exist- 
ing against said copartnership, then the above obligation to be 
void, otherwise, to be and remain in full force and virtue. Ljiabil- 
ities as per schedule of indebtedness hereto attached.’’ 

Ffleld, that a debt not mentioned in the schedule was not secured 
by the bond. 

In Emigrant, etc., Bank vs. Roche etal., 93. N. Y., at p. 378,—a 
case arising, however, upon facts wholly unlike those at bar,—the 
Same court says: 

‘It is a rule for the construction of all written instruments con- 
veying property, that if a general clause be followed by special 
words the instrument shall be construed according to the special 
matter; and in the application of this rule it is held that the gen- 
eral words of an assignment should be restricted by a subsequent 
clause referring to a schedule annexed for a more full description. 
(Wilkes vs. Ferris, § Johns., 35; Holmes vs. Hubbard, 60N. Y., 
183.)’’ 


IT. 


The second question presented by the record is whether, regard- 
less of the sufficiency or insufficiency of the deed, upon its face, to 
pass the title in these goods to plaintiff in error, it should not be 
held void under the Iowa statute prohibiting assignments with pref- 


erences. 
That statute—Code (of 1873) Sec. 2115, Code of 1851, Sec. 977— 
is as follows: 
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‘‘No general assignment of property by an insolvent, or in con- 
templation of insolvencv, for the benefit of creditors shall be valid, 
unless it be made for the benefit of all his creditors in proportion 
to the amount of their respective claims.”’ 


The Supreme Court of Iowa, in construing this statute, holds 
that it is immaterial whether the preferences and the assignment 
are sought to be accomplished by a single instrument, or by sever- 
al, and whether or not any of them be in form or terms a general 
assignment. Burrows vs. Lehndorff,8 lowa, 96. ‘Thus, where 
an insolvent, contemplating a general assignment, first executes a 
mortgage to one or more of his creditors, and then executes a gen- 
eral assigninent, the assignment is void and the property purport- 
ing to be conveyed by it, is subject to execution or attachment 
against the assignor. Cole vs. Dealham, 13 lowa, 551. Van Pat- 
ten & Marks vs. Burr, 52 lowa, 518. And in such case the as- 
signment is void, even though the mortgage, or one of several 
mortgages, be held good. Van Patten & Marks vs. Burr, 55 
Iowa, 224. ‘““The question ‘is not whether these mortgages are 
“valid, but whether the assignment can be upheld.’’ Cole vs. 
Dealham, 13 lowa, 552-3. 


That such a statute is not confined, in its reference, to prefer- 
ences declared in the instrument of assignment itself, but extends 
to those effected by separate transactions, though the different in- 
struments may not bear the same date, or be executed at the same 
point of time, or even though no one of the instruments may be, 
in form, a general assignment, is a common doctrine elsewhere as 
well as in Iowa. ‘The statute is violated if at the time of making 
the preferences the debtor, being insolvent, contemplated an as- 
signiment. 


White vs. Cotzhausen, 129 U. S., 329, and cases cited. 
Preston vs. Spalding, 120 Ill., 208, and cases cited. 
Miner vs. Hoyt, 66 Wis., 227, and cases cited. 
Kellogg vs. Root, 23 Federal Reporter, 525 (Michigan). 
Burrows vs. Lehndorff, 8 lowa, 96 
Cole vs. Dealham, 13 Iowa, 551 
Van Patten & Marks vs. Burr, 52 lowa, 518 
In many of the states the preferences, only, are void, ard the as- 


signee is entitled to the whole estate, but in Iowa the effect of a 
preference is to render the assignment void, while the preferénce 
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may or may not be void, according to the circumstances of the re- 
lation of the preferred creditor to the transaction. 

Cole vs. Dealham, 13 lowa, 551 

Van Patten & Marks vs. Burr, 52 lowa, 518 

Van Patteu & Marks vs. Burr, 55 lowa, 224 

That in the case at bar H. P. Lane gave preferences at a time 
when he was insolvent and when he contemplated making the as- 
signment to plaintiff, seems to us to appear, undisputed, in the evi- 
dence. 

This assignment was executed, acknowledged and recorded on 
November 20th, 1884, (Record Folios 57, 59, 65). It was execut- 
ed at Lansing, (Fol. 38), which is perhaps fifteen miles from Wau- 
kon, the county seat. Lane, the assignor, and Bock, the assignee, 
drove together from Lansing to Waukon (Fols. 44, 55, 104, 105), 
Bock taking the assignment (Fols. 38, 48, 104, 105), and Lane tak- 
ing two other instruments (Fols. 43, 90, 91, 104, 105), which he 
filed for record a few minutes before the assigument was filed 
(Fols. 43, 44, 91, 93, 65). 

These two instruments, so recorded by Lane, were a deed from 
Lane to his wife, anda mortgage from Lane and wife to certain 
minors, named Hostet, of whom Lane was the guardian. Both 
were dated and acknowledged November 18th, 1884 (Fols. go-94, 
95, 98). The deed to the wife was given to secure an indebtedness 
to her (Fols. gt, 98, 99, 124, 126), and the mortgage to the Hostet 
minors was given to secure money he had received as their guard- 
ian (Fol. 98). He had delivered the deed to the wife on the roth 
(Fol. 105), and she had given it to him to be recorded (Fol. 104). 
On November 18th Lane also assigned to a creditor named Hartley 
a mortgage executed by one Morgan (Fols. 91-94.) 

On November 19th he gave security to Large & Amsden (Fol. 
98), and to M. D. Wells & Co. (Fol. 124), and about the same 
time gave security to Anderson and Mehlhop (Fols. 96, 97, 100.) 

During the month of November he was in a condition of insolv- 
eucy (Fol. 97), and on November 13th was sued by Carson, Pirie, 
Scott & Co. (Fol. 99); on the 14th his wife demanded security 
(Fol. 125); and on the 17th or morning of 18th he said he was 
‘‘thoroughly discouraged in regard to his business, and can’t con- 
tinue in this way any longer.’’ (Fols. 108, 109, 126). He thought 
of an assignment on the morning of the 18th before the execution 
of the conveyances to his wife and the Hostet’s (Fols. 105, 106), 
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and on the morning of the 18th counseled with an attorney for one 
of his creditors about making an assignment (Fols. 126, 106, 111). 


Regarding the precise time when Lane’s purpose to make the 
assignment became final, he testifies as follows, (Fol. 124:) ‘‘Q. 
When did you first conclude to make an assignment? A. On the 
morning of the 18th.’’ 


(Fol. 125): ‘QO. When did you determine to make a general 
assignment? A. On the roth of Novenber, after 9 o’clock.”’ 


He informed the assignee before 10 o’clock in the morning of the 
19th, and the schedules were prepared that day. 


The facts which we have thus set forth, as detailed in uncontra- 
dicted evidence, are very fully recited by the trial judge (Shiras) 
in the charge to the jury (Fols. 136, 137, 138), and also by the cir- 
cuit judge (Brewer), on page 126 of Federal Reporter, Vol. 28, in 
his opinion on the motion for new trial. Bock, Assignee, Etc., vs. 
Perkins et al., 28 Fed. Rep., 123. 


We have repeated them in order to give the court the references 
to the Folios of the Record. 


It seems to us quite clear from this evidence, in which there was 
no dispute to submit toa jury, that the assignment was in con- 
templation at the time of the preferences to the wife, the Hostets, 
Hartley, Large & Amsden, and M. D. Wells & Co., and probably 
also the other preferred creditors. 


If this was true with regard toa single one of the preferences it 
vitiates the assignment. It seems to us to be true as to each of 
the creditors named. 


ITT, 


At the time of the acts complained of there was in force in Iowa 
a statute in the following terms (McClain’s Annoted Statutes of 
Iowa, Revised Edition of 1888, Vol. I., § 4195): 


‘‘An officer is bound to levy an attachment on any personal 
property in the possession of, or that he has reason to believe be- 
longs to, the defendant, or on which the plaintiff directs him to 
levy. But if after such levy he shall receive notice in writing un- 
der oath from some other person, his agent or attorney, that such 
property belongs to him, and stating the nature of his interest and 
the facts showing how he acquired such interest and for what con- 
sideration, such officer may release the property unless a bond is 
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given as provided in the next section. But such officer shall be 
protected from all liability by reason of such levy until he receives 
such written notice.’’ 


This statute is not unconstitutional, Cheadle et al., vs. Guittar 
et al., 68 lowa, 680. 


The liability sought to be enforced in this action is one arising, 
if at all, before the service of the notice provided by the statute. 


The alleged trespass, for which this action is brought, is laid in 
the petition, and in the evidence, as committed on or about the 26th 
day of November, 1884, when the goods were at New Albin, Iowa, 
whereas the notice, provided for by the statute, was not served un- 
til the 17th day of December, 1884, after the goods had been re- 
moved to Dubuque, lowa, (Fols. 69, 70, 120), which is about one 
hundred miles from New Albin. 


If the United States marshal is entitled to the same protection 
of this statute, as a sheriff of the state, there would seem to be no 
doubt that the marshal cannot be held in this action. 


The following Sections of the Revised Statutes of the United 
States may be applicable to the inquiry: 


Src. 721. ‘“The laws of the several States, except where the 
Constitution, treaties, or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decision in 
trials at common law, in the courts of the United States, in cases 


where they apply.”’ 


Src. 788. ‘The marshals and their deputies shali have, in each 
State, the same powers, in executing the laws of the United States, 
as the sheriffs and their deputies in such State may have, by law, 
in executing the laws thereof.’’ 


Src. 914. ‘““The practice, pleadings, and forms and modes of 
proceeding in civil causes, other than equity and admiralty causes, 
in the circuit and district courts, shall conform, as near as may be, 
to the practice, pleadings, and forms and modes of proceeding ex- 
isting at the time in like causes in the courts of record of the State 
within which such circuit or district courts are held, any rule of 
court to the contrary notwithstanding.”’ 


Where the statute last quoted uses the words, ‘‘modes of pro- 
ceeding,’’ the act of 1789 (1 St., 93, Sec. 2), used the words, 
‘‘modes of process.’’ But in 1792 the expression ‘modes of pro- 
ceeding’’ was adopted, and it has been continued through the sub- 
sequent statutes. 
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1792, I St., 276, Sec. 2. 

1828, 4 St., 279. 

1842, 5 St., 499. 

1872, 17 St., 197, Sec. 5. 

R. S., Sec. 914. 

These words have been repeatedly before this court for construc- 

tion, and this court has held that they include the conduct of the 
marshal in serving a writ. 


In Wayman vs. Southard, 10 Wheat., 1, at page 28, the court, 


speaking of the term ‘‘modes of process,’’ said: 


“Tt indicates the progressive course of the business from its com- 
mencement to its termination; and ‘modes of process’ may be con- 
sidered as equivalent to modes or manner of proceeding.’’ 


Further on in the same opinion, (10 Wheat., at p. 32), referring 
to the term ‘‘modes of proceeding,’’ the court says that it 
‘““embraces the whole progress of the suit, and every transaction in 
it, from its commencement toits termination, which has been al- 
ready shown not to take place until the judgment shall be satisfied. 
It may then, and ought to be, understood as prescribing the con- 
duct of the officer in the execution of process, that being a part of 
‘the proceedings’ in the suit.’’ 


The case of Wayman vs Southard, just quoted from, had reference 
to the conduct of the marshal in obeying a writ of execution. ‘The 
facts and conclusion, however, are stated so obscurely, that it is 
not clear, that the language quoted was within the holding. But 
the same doctri ne was announced in Bank vs. Halstead, 10 Wheat., 
51. And in Beers vs. Haughton, g Peters, at page 360, the same 
doctrine was approved and stated as having been held in Wayman 
vs. Southard, and Pank vs. Halstead. 

In Smzth vs. Cockrill, 6 Wall., 757, the court gave the same in- 
terpretation to the term ‘“‘modes of proceeding,’ holding (pp. 758, 
759); that— 

‘“The result, however, is, that the sale by the marshal in not 
conforming the mode of proceeding in levying the execution, and 
waking the sale, to the state practice, is irregular and void, and 
the deed to Smith, the defendant, conveyed no title. ‘The civil 
code of procedure of the territory requiring the appraisal, and sale 
at two-thirds of the appraised value, was continued in force at the 
formation of the state, ana, consequently, was the mode of pro- 
ceeding adopted on the introduction of the process act of 1$28- 
1842, and to which the marshal should have conformed in mak- 
ing the sale.’’ 


v7 
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In Moncure vs. Zunis, 11 Wall, 416, a similar construction was 
given to a similar act relating to the mode of proceedings in 
Louisiana. 

At the foot of the report of Schwadbacker vs. Reilly, 2 Dillon, 
127 (pages 128, 129), is this note: 

‘‘NorE—Service of process is a ‘mode of proceeding’ within the 
meaning of the act of June 1, 1872, and being so, the mode of ser- 
vice [not the officer by whom made] prescribed by the state law 
must be followed, and the power of the federal court to prescribe 
or substitute any other mode is necessarily abrogated. So held by 
the United. States circuit court, for the eastern district of Wiscon- 
sin, by Mr. Justice Davis and Mr. District Judge Hopkins: 5 Chi- 
cago Legal News, 472.” 

These authorities convince us that the conduct of the officer in 
serving these writs was a mode of proceeding under R. S., 914, 
and hence that his duties, and, if his duties, his resulting liabili- 
ties, were such as prescribed by the state law in force at the time. 
The liabilities, we think, could not but be corollated to the duties. 


Moreover, if the liabilities are not to be looked for in the state 
law, in what law shall they be found? There is no act of Congress, 
nor any common law of the Union, as distinguished from that of 
the individual states of the Union, prescribing that if A takes the 
property of B without warrant, B shall have an action against A 
therefor. If such a law was in force in Iowa in November, 1884, 
it must have been a law of Iowa. And if a law of Iowa, it was, of 
course, subject to all constitutional conditions contained in the 
statutes of Iowa. 


That the law of Iowa should be recognized as the source of the 
liability is the object of R. S., Sec. 721, above quoted. And in 
Wayman vs. Southard, 10 Wheat., at p. 25, this court, while de- 
claring that this statute, (now R. S., 721,) was not intended to pre- 
scribe the conduct of a marshal in serving a writ—in that case a 
writ of execution—yet said: 

“Tt is true, that if, after the service of an execution, a question 
respecting the legality of the proceeding should be brought before 
the court by a regular suit, there would be a trial at common law; 
and it may be said that the case provided for by the section would 
then occur, and that the law of the state would furnish the rule 
for its decision.’’ 

In this connection we may say that we do not think the Acts of 
Congress (now R. S., 915 and 916), providing for remedies by at- 
tachment and execution, are intended to embrace the modes of pro- 
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ceeding thereupon. The first of these acts—that of May 19, 1828, 
4 St., 281, Sec. 3—was in these terms: 

‘“That writs of execution and other final process issued on judg- 
ments and decrees, rendered in any of the courts of the United 
States, and the proceedings thereupon shall be,’’ etc., as in the 
state courts. 


But the Act of 1872, (17 St., 197, Sec. 6), relating to attachments, 
and the Revised Statutes, Secs. 915 and 916, having been enacted 
after the above cited decisions of this court, did not contain the 
words, ‘‘and the proceedings thereupon.’’ Congress evidently con- 
sidered it settled by the decisions of this court, that the proceed- 
ings upon the writs were governed by the statute now R. S., 914 
providing for the ‘‘modes of proceeding.’’ 


IV. 

There is a question in our minds regarding the jurisdiction of 
this court. Put we are unable to find an authority in point, and 
we suggest the question with diffidence. It has reference to the 
amount in dispute. The petition claims ten thousand dollars. 
Judgment was for the defendants. If there were nothing more re- 
lating to the amount, jurisdiction would appear. If, however, the 
evidence most favorable to plaintiff failed to place his damages as 
high as five thousand dollars, we understand that this court would 
not entertain jurisdiction. 


Gray vs. Blanchard, 97 U. S., 564 
Tintsman vs. National Bank, 100 U. S., 6 
Banking Assoctation vs. Insurance Association, 102 U.S., 121 
The Jessie Williamson, Jr., 108 U. S., 305 
Jenness vs. Citizen's National Bank, 110 U. S., 52 
Bradstreet Company vs. Higgins, 112 U.S., 227 
There is evidence in this case tending to place plaintiff’s dam- 
ages above five thousand dollars, but the evidence shows that hese 
damages are made up of three several ttems, no two of which ag- 
gregate five thousand dollars, and one of which can not properly be 
soined with the other two. 
Defendant Perkins, the United States marshal, had no personal 
connection with the transactions. Defendants, Thrift and Hop- 
kins, were his deputies. 
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Defendant Hopkins, having in his hands two writs of attach- 
ment, issued out of the circuitcourt at Dubuque, against the prop- 
erty of H. P. Lane, one in favor of Kellogg et al., and the other in 
favor of Wells et al., went to New Albin, and served the same, 
by taking, upon each, separate parcels of goods. The highest val- 
uation placed upon these goods, as shown anywhere in the record, 
is that of the inventories (Fol. 119), to-wit: 


ee EEE 
Wells inventory..... paosapeipabenentnedoocensaccesescatens 2,655.57 
: err intdiditinieadabiaw océe-oul $4,164.64 


About the time that Hopkins finished the taking of goods upon 
his two writs, Thrift came to New Albin with a third writ, 1n fa- 
vor of King et al., which he proceeded to serve by taking still a 
third parcel of goods. The highest valuation placed upon this par- 
cel is that of the (Fol. 119) 

King 


OF, TRVOMIOEY cccocessccascresescesesccsosse coccccces coogi Ba a 


It will thus appear that Deputy Hopkins did acts for which 
plaintiff claims damages against him and his principal, Perkins, 
in an amount not exceeding $4,164.64; and Deputy Thrift did acts 
for which plaintiff claims damages against him and his principal, 
Perkins, in’an amount not excecding $2,155.39. Unless, therefore, 
the cause of action against Hopkins and Perkins can be joined with 
the cause of action against Thrift and Perkins, it seems to us that 
plaintiff does not stand before this court in any better position than 
if he had brought two separate suits, one against Hopkins and Per- 
kins for $4,164.44, and the other against Thrift and Perkins for 
$2,155.39. If there had been two suits this court would not have 
had jurisdiction of either. 

The provisions of law for joinder of actions are found in the 
Code of Iowa, Sec. 2630: 

‘Causes of action of whatever kind, where each may be prose- 
cuted by the same kind of proceedings, provided that they be by the 
same party and against the same party in the same rights, and if 
suit on all may be brought and tried in that county, may be joined 
in the same petition.’’ 


Under this section the Supreme Court of Iowa has held that 
though an action onan account and an action on a promissory 
note may be joined, yet an action against A. R. Dickey and F. N. 
Dickey, on an account, cannot be joined with an action against 
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A. R. Dickey, F. N. Dickey and John Stewart, on a promissory 
note. Zhorpe Bros. & Co. vs. Dickey et al., 51 lowa, 676. 

And in Addicken vs. Schrubbe, 45 Towa, at pp. 316, 317, the 
saine court said: 

“If the pleadings had been drafted in accord with the facts 
proved the first count would have shown a separate cause of action 
against one defendant, and the second count a cause of action 
against both defendants. This would have presented for trial a 
joinder of causes of action not allowed even under the code.”’ 

The misjoinder in the case at bar appearing, not in the petition 
but in the evidence, and the court below having directed a gener- 
al verdict for the defendants, the defendants obtained relief against 
the misjoinder, in the Circuit Court, in the appropriate manner, 
and, accordingly, they are not now suggesting the fact of the mis- 
joinder, for other purpose than that of determining the jurisdiction. 

Counsel may contend that there is evidence tending to show 
that the goods taken by Hopkins were worth between $8,000 and 
$9,000 (Fol. 52). 

But we think it perfectly obvious that this testimony refers to 
the value of the entire stock of goods, on the theory that Hopkins 
took the whole stock by virtue of demanding and receiving the 
key and locking the door of the store over night. (Fols. 51, 72). 

And we think there can be no doubt that the circumstances 
were not such as to charge Hopkins with taking the whole stock. 
The facts, which appear without conflict of testimony in several 
places in the record, are concisely stated by Mr. Hopkins, at Fols, 
112 and 113: 

‘“T got there after dark, and I made my business known to that 
gentleman there. We talked the matter over. It was a very cold 
night, and we thought we couldn’t work to any advantage, but 
would commence early inthe morning. I sawa large crack in the 
stove and I said to them that it looks a little careless to leave it in 
that way, so we fixed the stove, and I would have to put a man in 
there; sol took posession of the keys. They handed them over to 
me and the next morning we went to work, and I hired Mr. Bock 
(the plaintiff) and Mr. Rawson and another man, named Joe. I 
had the conversations the night before with Bock. ‘The balance 
of the goods I had not taken on these two writs, were taken by 
Mr. Thrift. He came with a writ and took them just about the 
time that I got through with the two writs before that that I had, 
and had the goods boxed up.’’ 
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V. 

Regarding the jurisdiction of the Circuit Court, we will say that 
the cause was removed from the state court under the act of March 
3, 1875 (18 St., 470), upon the ground that itis a case “arising 
under the Constitution or laws of the United States.”’ 

It is, we think, a case ‘‘arising under the Constitution or laws of 
the United States.’’ 

Buck vs. Colbaih, 3 Wallace, 334 
Flouser vs. Clayton, 3 Woods, 273 
Elits vs. Norton, 16 Federal Reporter, 4 

Buck vs. Colbath, 3 Wallace, 334, like the case at bar, was an 
action against the United States marshal for taking goods, alleged 
to belong to A, upon a writ of attachment against the property of 
B. The defendant, the marshal, in that case, as in this, relied for 
his defense upon the fact that he was marshal and held the goods 
under the writ in the attachment suit. That case was brought to 
this court upon a writ of error to the Supreme Court of Minnesota. 
This court took jurisdiction of the writ of error on the ground 
stated as follows, (3 Wallace, 340): 

‘“There seems to be no reason to doubt that the case comes with- 
in the provisions of the 25th Section of the Judiciary Act. The 
defendant claimed the protection of ‘an authority exercised under 
the United States,’ and the decision was against the protection 
thus claimed; or, in other words, against the validity of that au- 
thority, as a protection to him in that action.”’ 


A moment’s reflection will disclose the fact that the decision 
in favor of the jurisdiction of this court in Buck ws. Colbath, in- 
cludes the proposition that Buck vs. Colbath was a case arising un- 
der the Constitution or laws of the United States. For, neither 
the jurisdiction of this court, nor the power of Congress to enact 
the 25th Section of the Judiciary Act can be sustained, with re- 
spect to the case, unless it be a case embraced in the following 
language of Article III., Section 2, of the Constitution of the 
United States, viz: 

‘‘The judicial Power shall extend to all Cases, in Law and 
{quity, arising under this Constitution, the Laws of the United 
States,’’ etc. 

Buck vs. Colbath, therefore, must be considered as held by this 
court to have beena case ‘‘arising under this Constitution,’’ or 
“the Laws of the United States.’’ Andif Buck vs. Colbath was 
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within the language of the Constitution, ‘‘arising under this Con- 
stitution,’’ or ‘‘the Laws of the United States,’’ it would be within 
the language of the removal act, ‘‘arising under the Constitution 
oRLaws of the United States,’’ and so is the case at bar, which, 
as to its facts respecting the point now under discussion, is identi- 
cal with Buck vs. Colbath. 

Flouser vs. Clayton, 3 Woods, 273, is sufficiently set forth in the 
opinion in £//zs vs. Norton, which we give in full below: 

Ellis vs. Norton, 16 Federal Reporter, 4, like the case at bar, 
was an action against the United States marshal for the taking of 
goods alleged to belong to A, upon a writ of attachment against 
the property of B. In that case, like that at bar, the acts com- 
plained of were done, not by the marshal himself, but by his depu- 
ty. That case, like the case at bar, was begun in the state court 
and removed to the circuit court. 

‘We give the opinion in full. 


“*PARDEE, J. The question presented by the motion to remand is 
whether the case arises under the laws of the United States. If it 
does so arise, then the cause was properly removed to this court. 
‘Cases arising under the laws of the United States are suchas grow 
out of the legislation of congress, whether they constitute the right 
or privilege or claim or protection or defense of the party in whole 
or in part by whom they are asserted.’ A partof the p‘aintiff’s case, 
in this action is to make Norton, marshal, liable for the acts of his 
deputy, Clark. If Norton is liable, such liability arises under the 
laws of the United States and must be tested by such laws. In part, 
the defense of Norton, marshal, for the alleged trespass, is in justi- 
fication under process from the United States circuit court. The 
validity, force, and effect of such process must be settled by the laws 
of the United States in reference thereto. So that it appears that 
the case for each party to this action is one that, under the rule 
aforesaid, arises under the laws of the United States. 

It is not disputed by counsel, and seems to be settled by the su- 
preme court of the United States, that cases of trespass against 
United States marshals in the state courts, where the marshals 
claim to have been acting under process from the federal courts, 
and the decision of the state courts are against the validity of the 
process, may be carried by writ of error to the supreme court, and 
then be reviewed under section 709, Rev. St. See Buck vy. Col- 
bath, 3 Wall. 334. 

In the case of Houserv. Clayton, 3 Woods, 273, in a similar case 
to this now under consideration, Justice BRADLEY said: 


‘The defendants justify the alleged trespass under the authority 
of a court of the United States, and under the laws thereof. * This 
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presents a case arising under the laws of the United States, and is 
within the terms and meaning of the second section of the act of 
congress approved March 3, 1875, entitled ‘An act to determine 
the jurisdiction of circuit courts of the United States, etc., 18 St. 
170. Such a defense set up ina state court and overtuled there 
would clearly entitle the defendant to carry the case by writ of er- 
ror to the supreme court of the United States, both under the 
twenty-fifth section of the old judicial act, and under the act of 
1867, passed in lieu thereof. But the only ground on which it 
could then be made reviewable by that court, is that it is a case 
arising under the constitution or laws of the United States; and if 
itis such a case, then it is removable to the circuit court of the 
United States under the second section of the act of 1875, supra.’ 

The first clause of the second section of the third article of the 
constitution of the United States defines and limits the judicial 
power of the United States. The provision therein that it ‘shall 
extend to all cases in Jaw and equity arising under this constitu- 
tion, the law of the United States, and treaties made,’ etc., is the 
authority from which must be derived the jurisdiction of the su- 
preme court toreview such cases by writs of error. It is clear that 
such cases do not arise under the constitution nor under treaties. 
If they donot arise under the laws of the United States, the su- 
preme court could not review them. ‘Therefore, upon principle 
and authority, we hold that this case under consideration is one 
arising under the laws of the United States, and therefore removed 
properly to this court. 

The earnest and ingenious argument by the learned counsel in 
favor of the motion to remand has induced us to fully examine the 
question involved, but we think that the motion might well have 
been refused on the sole authority of //ouser v. Clayton, supra. 


The motion to remand is denied. 


McCorMIck, ]J., concurs.”’ 


VI. 

Upon the points made by plaintiff in error it may be said fur- 
ther: 

a. This assignment cannot be aided by oral evidence of the in- 
tent of the grantor, nor Ly the acts of the parties. The assign- 
ment must be in writing, in order to be recorded, as provided by 
Code, Sec. 2117. (‘** * * Every assignment shall be duly 
acknowledged, * * ™* and, recorded, ’*), and like other 
writings, cannot be varied or contradicted by oral testimony. 


6. There is no requirement in the law of lowa that all assign- 
ments are to be general. Plaintiff in error concedes the unques- 
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tionable fact that partial assignments are permissible in Iowa. 
This instrument, besides being partial, departs from the statute in 
several particulars. This instrument selects the court and pre- 
scribes important particulars of the execution of the trust. The 
statute, on the other hand, permits the assignee to select the court 
and leaves all the particulars of the execution of the trust to the 
assignee, subject to the order and supervision of the court or judge. 


Src. 2118. The assignee shall also forthwith file with the 
clerk of the district or circuit court of the county where such as- 
signment shall be recorded, a true and full inventory and valua- 
tion of said estate, under oath, so far as the same has come to his 
knowledge, and shall, then and there, enter into bonds to said 
clerk, for the use of the creditors, in double the amount of the in- 
ventory and valuation, with one or more sufficient sureties, to be 
approved by said clerk, for the faithful performance of said trust, 
and the assignee may thereupon proceed to perform any duty nec- 
essary to carry into effect the intention of said assignment. 


SEC. 2123. The assignee shall at all times be subject to the 
order and supervision of the court or judge, and the said court or 
judge may, by citation and attachment, compel the assignee, from 
time to time, to file reports of his proceedings, and of the situation 
and condition of the trust, and to proceed in the faithful execution 
of the duties required by this chapter. 


c. There are errata in the quotations from the Code of Iowa, 
printed at page 15 of the brief for plaintiff in error. Section 2115 
has ‘‘general’’ for its second word, beginning thus: ‘‘No general 
assignment,’’ etc. We have printed the section correctly at top of 


page 10 of this brief. 


Section 2123 did not contain the words: ‘‘The assignee shall 
‘‘dispose of all personal property and divide the proceeds.’’ ‘These 
words were added in 1886—after this suit was brought. The sec- 
tion as it was is correctly printed by us above. 


d. ‘There is norule of grammar by which the words of this in- 
strument, ‘‘or intended so to be,’’ can be referred to the most re- 
mote antecedent, viz: ‘‘more particularly enumerated and describ- 
ed.’? The rule is that they should be referred to the nearest ante- 
cedent, viz: ‘‘marked Schedule A.’’ And if, by any possibility, 
this antecedent could be passed, the next nearest would be ‘“‘hereto 


annexed.’ 
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e. Upon such of the Iowa cases as are relied on by plaintiff 
in support of what seem to be material points, we make the fol- 
lowing notations, taking the cases in the order in which they are 
cited by plaintiff. 

Schaller vs. Wright, 70 lowa, 667, was an action to set aside a 
conveyance to the wife of the assignor made at the same time with 
an assignment. A demurrer to the petition was held to have been 
properly overruled. 

Loomis vs. Griffin, 78 lowa, 482, held that a creditor who did not 
file his claim within the three months required by law could not 
participate in the distribution under an assignment. In that case 
the terms of the assignment referred to personal property and the 
court said that in the absence of a showing that the assignor owned 
real estate, the instrument would be presumed to include all the 
assignor’s property. 

In Barney vs. Miller, 18 lowa, 460, there was a deed of ‘“‘all 
‘‘and singular the right, title, interest, property and estate of the 
‘‘said parties of the first part, in and to all those lands not hereto- 
‘‘fore sold and conveyed by them, known as the Half Breed Tract, 
‘“‘especially all and singular the lots aud parcels of land in said 
‘‘Half Breed Tract, particularly described as follows,’’—setting 
out a large number of tracts of land and lots, but not the lot.in 
controversy. This deed was held not to pass the lot in controversy. 
We have not relied on the case, however, because the court, while 
saying that the most reasonable construction of the deed is against 
the conveyance of the lot, yet passes that question, and places its 
decision on another ground. 


Lampson et al. vs. Arnold, 19 lowa, 479, in so far as it might 
otherwise have been an authority for plaintiff in the case at bar, 
isexpressly distinguished and controlled by Van Patten & Marks 
vs. Burr, 52 lowa, at pages 522, 523, one of the cases relied on by 
defendants. 

In Lyon vs. McIlvaine, 24 lowa, 9, the assignors ‘‘were resi- 
‘‘dents of, doing business, and made the assignment in the State 
‘‘of Illinois, where preference to creditors 1s alleged to be allowed.”’ 
The court says: ‘‘What we holis, that the mortgage of property 
‘situated in this State is not rendered invalid by the execution, 
‘Yon the same day in another State, of a general assignment with 
‘‘preferences, of property in such other State,’’ (p. 13). The al- 
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lusion to Lampson ws. Arnold, at most a dictum, must be 
regarded as now incorrect under the direct ruling in Van Patten 
& Marks vs. Burr, 52 lowa, 523, above mentioned. 

Parry us. Vezina, 63 Iowa, 25, was determined by a stipulation 
of the parties ‘‘that, when the said Vezina made the said mortgage 
“to said Irwin, said Vezina did not contemplate making the as- 


‘‘sionment which he did afterward make on the same day.’’ (p. 27.) 

In Farwell vs. Jones, 63 lowa, 316, the court savs: ‘‘But the 
“direct and positive evidence in the case is that the mortgages 
‘‘were made in the forenoon, and that Jones did not then contein- 
‘plate making an assignment,’’ (p. 318). 

In Gage & Co. vs. Parry, 69 Iowa, 605, the court says: ‘‘The 
“undisputed evidence is that Morris & Humphreys did not con- 
“template making a general assignment when they executed the 
‘other instrumests,’’ (p. 610). 

In Aulman vs. Aulman, 71 lowa, 124; Southern White Lead 
Co., et al. vs. Haas et al., 73 Iowa, 404, and Garrett vs. Bruling- 
ton Co., 70 lowa, 703, there was no instrument purporting to be 
a general assignment. There were certain mortgages or other 
items of security, to certain creditors, which the court held did 
not, under the facts in the cases, constitute general assignments. 


DAVID B. HENDERSON, 
Louis G. Hurp., 
FRANCIS B. DANIELS, 


for Defendants in kerror. 


MES H, NcK! 
SUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERA, 1890. 


No. 285. 


W. O. BOCK, ASSIGNEE OF H. P. LANE, PLAINTIFF 
IN ERROR. 


GEORGE D. PERKINS, W. H. THRIFT, AND 
TIMOTHY HOPKINS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF IOWA 


MOTION TO DISMISS 


Come now George D. Perkins, W. H. Thrift and Timothy 
Hopkins, Defendants in Error in the above entitled case, and re- 
spectfully move the court that the writ of error in said case be dis- 
missed, for that, as appears from the Record, now printed, security 
was not taken for the prosecution of the writ of error, or otherwise, 
as provided in Section rooo of the Revised Statutes of the United 
States. 


These defendants beg to submit this motion without argument 
on their part. 
DAVID B. HENDERSON, 
FRANCIS B. DANIELS, 


O/ Counsel for Defendants 1n Error. 


NOTICE OF MOTION. 

To Messrs. D. E. Lyon AND H. B. Fouxk, of Counsel for 
Plaintiff in Error: Please take notice that the foregoing motion 
will be submitted to the Supreme Court of the United States on 
Monday. the 30th day of March, 1891, or as soon thereafter as the 
court will receive its submission. 

DAvID B. HENDERSON, 
FRANCIS B. DANIELS, 
Of Counsel for Defendants in Error. 


Service of the foregoing notice, with copy of the motion as set 
out above, is acknowledged this day of 1891. 


Of Counsel for Plaintiff} in Fervor. 
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H. W. SANFORD VS. C. W. SANFORD. 1 
] In the Supreme Court of the United States. 


H. W. pseu, 
vs. No. — 
C. W. Sanrorp } 


Writ of Error. 


Tue Unirep States OF AMERICA, 88: 


¢ 
The President of the United States of America to the judges of the 
supreme court of the State of Oregon, Greeting : 

Because in the records and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Supreme Court, before 
the Honorable William P. Lord, W. W. Thayer,and Reuben S8. 
Strahan, all-of you, between C. W. Sanford, plaintiff and defendant 
in error,and H. W. Sanford, defendant and plaintiff in error, a 
manifest error hath happened, to the great damage of the said 
plaintiff-in error, as by complaint doth appear,and we, being will- 
ing that error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid and in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October, A. D. eighteen 
hundred and eighty-seven,in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being then 
and there inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and customs of the United States of America should be 
done. 


Witness the Honorable Morrison R, Waite, Chief Justice of the 
Supreme Court of the United States, this July 18, 1887. 
[Seal United States Circuit Court, Oregon. | 
R. H. LAMSON, 
Clerk of the Circuit Court of the United States 

for the Distriet of Oregon, 
By R. B. LAMSON, 

Deputy Clerk. 


| Endorsed :] In the Supreme Court of the United States. H. W. 
Sanford vs. C. W. Sanford. Writ of error. Filed July 18th, 1887. 
W. H. Holmes, clerk, by ——, deputy clerk. 
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In the Supreme Court of the State of Oregon. 


H. W. Sanrorp, Plaintiff in Error, ) Petition for a Writ of Error 
v8. of Supreme Court of the 
C. W. Sanrorp, Defendant in Error. United States. 


To the Honorable William P. Lord, chief justice of the supreme 
court of the State of Oregon : 

The petition of H. W. Sanford respectfully shows unto your 
honor— 

1. That on the 4th day of September, A. D. 1885, your petitioner 
commenced on action at law in the circuit court of the State of Ore- 
gon for the county of Coos against C. W. Sanford, defendant in error 
above named, to recover the possession of the northeast quarter of 
the southeast quarter of section nine, in township twenty-four south, 
of range twelve west, of Willamette meridian, situated (situated ?) in 
Coos county, Oregon. 

That on the 17th day of September, A. D. 1885, the said C. W. 

Sanford, as in such cases provided by the laws of the State of 
o Oregon, filed in said cause, in said circuit court of the State 

of Oregon for the county of Coos, his cross-bill in the nature 
of a complaint in equity, wherein he, the said C. W. Sanford, was 
plaintiff and your petitioner, H. W. Sauford, was defendant, wherein 
he alleged, among other things, that on and prior to the — day of 
April, A. D. 1882, he, the said C. W. Sanford, and your petitioner 
were conflicting and contesting claimants, each claiming the right 
to purchase of the Government of the United States, under the pro- 
visions of the law of the United States commonly called the pre- 
emption law, the tract of land hereinbefore described ; that on said 
— day of April, A. D. 1882, a contest was instituted in the district 
land office of the United States at Roseburg, Oregon, to determine 
the respective rights of your petitioner and the said C. W. Sanford 
to purchase said tract; that said contest was thereafter tried in said 
district land office and decided by said district land office in favor 
of the said C. W. Sanford and against your petitioner; that your 
petitioner appealed from the said decision of said district land office 

to the Commissioner of the General Land Office, who upon 
4 the hearing of said appeal affirmed said decision of said dis- 

trict land office; that your petitioner appealed from said 
decision of the Commissioner of the General Land Office to the 
honorable the Secretary of the Interior, who reversed said decision 
of said Commissioner of the General Land Office and the said dis- 
trict land office and decided that your petitioner had the right to 
purchase said tract of land and receive the patent for the same; that 
thereafter the defendant in said suit, your petitioner, received a pat- 
ent of the United States conveying to him said tract of land; that 
the said C. W. Sanford was entitled to said patent, and that certain 
conduct of your petitioner set up in said cross-bill estopped him to 
claim any right to purchase said tract or to receive the patent for 
the same; that said acts and conduct making said estoppel were 
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not before the Hon. Secretary of the Interior and were not considered 
or passed upon by him; wherefore he prayed that your petitioner 
should be perpetually enjoined from prosecuting his said 
5 ection at law to recover the possession of said tract of land, and 
that your petitioner might be compelled by the decree of said 
court to hold the legal title to said tract conveyed to him by said 
patent in trust for said C. W. Sanford and to convey the same to 
the said C. W. Sanford; that on the 26th day of September, 1885, 
your petitioner filed in said court his answer to said cross-bill, in 
which he admitted that said contest and said several appeals and 
said several decisions had taken place and been made, and that he 
had received said patent,'but denied the several acts alleged in said 
cross-bill as constituting an estoppel upon this petitioner to pur- 
chase said tract, and denied that said acts were not submitted to or 
passed upon by the Secretary of the Interior, and denied that the 
said C. W. Sanford was entitled to purchase said tract or to receive 
the patent therefor, and alleged that all of said matters set 
6 up in said cross-bill were passed upon, adjudicated, and de- 
cided by the Hon. Secretary of the Interior in favor of your 
petitioner and against said C. W. Sanford in said decision set up in 
the cross-bill, and that in the said decision the said Secretary of the 
Interior decided that the said C. W. Sanford had forfeited all claim 
to.said tract by abandoning the same for more than three years; 
that the issues in said suit were duly jvined and the evidence 
therein taken, and that at the May term, 1886, of said circuit court 
of the State of Oregon for the county of Cuos said suit was tried in 
suid court on the pleadings and evidence therein, and on the 22nd 
day of September, A. D. 1886, said court made and entered its de- 
cree in said suit in favor of the said C. W. Sanford and against 
your petitioner, perpetually enjoining your petitioner from any and 
all proceedings at law to recover the possession of said tract of land, 
and decreeing that your petitioner held the legal title to 
7 said property in trust for the said C. W. Sanford, and re- 
quiring your petitioner within twenty days after the date of 
said decree to convey said real property to the said C. W. Sanford, 
and that the said C. W. Sanford have and recover against your pe- 
titioner a judgment for his costs and disbursements. 

That thereafter your petitioner duly appealed from said decree to 
the supreme court of the State of Oregon. 

That at the March term, 1887, of the supreme court of the State 
Oregon the said cause was tried in said supreme court of the State 
Oregon on said appeal, and on the 16th day of March, A. D. 1887, 
the said supreme court of the State of Oregon made and entered its 
judgment and decree in said cause, wherein and where by it in ail 
things affirmed the decree of the circuit court of the State of Ore- 
gon for the county of Coos, hereinbefore described, and made and 
entered its judgment in favor of the said C. W. Sanford and against 

your petitioner for the costs and disbursements of said : appeal. 
8 That thereafter, on the — day of May, 1887, the said su- 
preme court of the State of Oregon made and caused to be 
made, and transmitted and caused to be transmitted, to the circuit 
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court of: the State of Oregon for the county of Coos its mandate, 
wherein and whereby it remanded said cause to said circuit court 
and directed and commanded said circuit court to enter the said 
decree of said supreme court of the State of Oregon in its journal 
and docket the same, and thereafter, on May “11th, 1887, said 
mandate was duly received and filed by the clerk of said circuit 
court and said decree duly entered in its said journal and docketed. 

That at said trial of said cause in the supreme court of the State 
of Oregon your petitioner presented and claimed in said court that 
said patent and said decision of the Secretary of the Interior con- 
stituted a final adjudication between your petitioner and the said 
C. W. Sanford; that your petitioner had the right to purchase said 

tract of land from the United States and to receive the patent 
9 for the same, and that the said C. W. Sanford had no right 

to purchase said tract or to receive the patent for the same ; 
that all the matters set up in the cross-bill were decided in favor 
of your petitioner and against the said C. W. Sanford by said de- 
cision of the Secretary of the Interior; that the cross-bill stated no 
facts upon which the court could set aside, reverse, or overrule said 
decision of the Secretary of the Interior; that there was no evidence 
upon which this your petitioner could be lawfully deprived of the 
right to said tract of land which he derived from said patent and 
the laws.of the United States; that by force of said patent and said 
decision of the Secretary of the Interior, made and issued under 
and by the authority of ‘the statutes of the United States in such 
cases nade and provided, this your petitioner had a complete legal 
and equitable title to said tract of land, and that there were no al- 
legations in the cross-bill or facts proven by the evidence which 

could warrant or authorize said supreme court of Oregon to 
10 make any decree depriving your petitioner of his said right 

and title derived under said patent; that the supreme court 
of the State of Oregon in and by its said judgment and decree 
decided against the s: aid right and title of your petitioner so claimed 
by him under the laws of the United States and said patent and 
decision of the Secretary of the Interior; that said questions of the 
rights of your petitioner under said patent and the statutes of the 
United States were the only questions raised or tried in said cause. 

Your petitioner respectfully shows unto your honor that in its 
said judgment and decree the supreme court of the State of Oregon 
erred— 

Ist. In that it decided that there were or are any sufficient allega- 
tions in said cross-bill to warrant, authorize, or support the said 
decree against your petitioner. 

2nd. In that the evidence and findings of fact of said court do 
not support or warrant said decree. 

3rd. In that it, without any authority of law, deprives him of his 
rights granted him by said patent to said land. 

1] 4th. In that it denied to your petitioner his right claimed 

by him at said trial under the laws of the United States; tha 

the said decision of the Secretary of the Interior and said paten, 
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were and are a conclusive adjudication in his favor of all the mat- 
ters set up in said cross-bill. 

5th. In that said court ought to have made and entered its decree 
in favor of your petitioner and against the said C. W. Sanford that 
said cross-bill should be dismissed, and that your petitioner should 
have and recover against the said C. W. Sanford a judgment for his 
costs and disbursements. 

6th. The said court erred in that it affirmed the judgment and 
decree of the circuit court of the State of Oregon for the county of 
Coos, hereinbefore described, and entered September 22nd, 1886. 

7th. The said court erred in that it did not reverse said judgment 
and decree of said circuit court of the State of Oregon for the county 

of Coos, made and entered September 22nd, 1886. 
12 Wherefore your petitioner respectfully prays that your 
honor may allow in his favor a writ of error of the Supreme 

Court of the United States, directed to the judges of said supreme 
court of the State of Oregon and to the judge of the cireuit court of 
the State of Oregon for the county of Coos, requiring them or him— 
in whichever of said courts said record may be—to transmit, under 
the seal of said court, together with said writ, the record and pro- 
ceedings in said case to the Supreme Court of the United States, at 
Washington, at a time to be specified in said writ, to the end that 
said Supreme Court of the United States may examine the same and 
determine as law and justice may require in respect of the errors 
herein alleged by your petitioner. 

Dated July 2nd, 1887. 

WATSON, HUME & WATSON anpb 
A. M. CRAWFORD, 
Attorneys for H. W. Sanford, the Plaintiff in Error. 


13 The within petition was duly presented to me this July 
5th, 1887, by Watson, Hume & Watson, attorneys for H. W. 

Sanford, the petitioner, and it is hereby ordered that the prayer of 

said petition be granted, and that the writ of error therein prayed 

for be, and the same is hereby, allowed. 

Dated Salem, Oregon, July 5th, 1887. 
WM. P. LORD, 
Chief Justice of the Supreme Court of the State of Oregon. 


14 In the Supreme Court of the State of Oregon. 


H. W. Sanrorp, Plaintiff in Error, ) 
v8. + 


C. W. Sanrorpb, Defendant in Error. 


Know all men by these presents that we, H. W. Sanford and 8. 
R. Crawford and H. W. Dunham, are held and firmly bound unto 
©. W. Sanford, the above-named defendant in error, in the sum of 
one thousand dollars, to be paid to the said C. W. Sanford, his ex- 
ecutors or administrators; to which payment, well and truly to be 
made, we bind ourselves and each of us, jointly and severally, and 
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our and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals and dated the 27th day of June, A. D. 1887. 

Whereas the above-named H. W. Sanford has presented to Hon. 
William P. Lord, chief justice of the supreme court of the State of 

Oregon, his petition for a writ of error of the Supreme Court 
15 of the United States, to be allowed by the said William P. 

Lord, chief justice of the supreme court of the State of Ore- 
gon, directed to the said supreme court of the State of Oregon, to 
review a certain judgment and decree of the supreme court of the 
State of Oregon rendered in a suit in said court wherein the said 
C. W. Sanford was plaintiff and the said H. W. Sanford was de- 
fendant, and more particularly described in the petition of the said 
H. W. Sanford for the allowance of said writ of error: 

Now, therefore, the condition of this obligation is such that if the 
above-named H. W. Sanford shall prosecute said writ of error to 
effect and answer all costs and damages if he shall fail to make 
good his plea, then this obligation shall be void; otherwise to remain 
in ‘full force and virtue. 

H. W. SANFORD. [sgAL.] 
S. R. CRAWFORD. et, 
H. W. DUNHAM. SEAL. 


Signed, sealed, and delivered in presence of— 
A.M. CRAWFORD. 
A. D. BORDER. 


STATE OF OREGON, | “ 
County of Coos, jf ° 


I, S. R. Crawford, being duly sworn, depose and say that I 

16 am one of the sureties in the foregoing bond; that I ama 
resident freeholder within the State of Oregon, over the age 

of twenty-one years, and that I am worth in property situated 
therein the sum of one ($J,000) thousand dollars over and above all 
my just debts and liabilities, exclusive of property exempt from 
execution. 
| Ss. R. CRAWFORD. 


Subscribed and sworn to before me this June 27th, 1887. 
[SEAL. | A. M. CRAWFORD, 
Notary Public. 


STATE OF OREGON, } 
. ry a 
County of Coos, j 


I, H. W. Dunham, being duly sworn, depose and say that I am one 
of the sureties in the foregoing bond; that lam a resident freeholder 
within said county and State, and that I am worth in property 
situated therein the sum of one ($1,000) thousand dollars over and 
above all my just debts and liabilities and exclusive of property 


exempt from execution. 
H. W. DUNHAM. 
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Subscribed and sworn to before me this 27th day of June, 1887. 
A. M. CRAWFORD, 
[SEAL.] Notary Public. 


Bond approved July, 1887. 
WM. P. LORD, 
Chief Justice. 


17 Unirep States OF AMERICA, | .. . 
District of Oregon, tal 
To C. W. Sanford, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October, A. D. eighteen hundred and eighty- 
seven, pursuant to a writ of error filed in the clerk’s office of the 
circuit court of the United States for the district of Oregon, wherein 
H. W. Sanford is plaintiff in error and you are defendant in error, 
to show cause, if any there be, why the judgment in the said writ 
of error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Given under my hand, at Salem, in said district, this July 18th, 
1887. 

WM. P. LORD, 
Ch ief Justice. 


With the following indorsements: 


STATE OF OREGON, | 
County of Loos, j 


s Ss S he 


[, L. Harlocker, sheriff of Coos county, in the State of Oregon, 
hereby certify that I received the annexed citation this 20th day of 
Sept., A. D. 1887, and that I personally served the same on C. W. 
Sanford, defendant in error, in Coos county, State of Oregon, on the 
20th day of September, A. D. 1887, by delivering to and leaving 

with S. H. Hazzard, of the firm of Hazzard and Wilson, at- 
18 torneys for said C. W. Sanford in said case, personally, a 
copy of said citation, duly certified to by me as sheriff of 
Coos county aforesaid to be such copy. 
L. HARLOCKER, 
Sheriff of Coos County, in the State of Oregon. 


And further indorsed: U. 8. circuit court, district of Oregon. H. 
W. Sanford, pl’ff in error, vs. C. W. Sanford, def’t in error. Citation 
on writ of error. Filed Sept. 23rd, 1887. W.H. Holmes, clerk of 
the supreme court. 
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19 Tran cript. 


In the Circuit Court of the State of Oregon in and for the County 


Or Loos. 


C. W. Sanrorp, PI'’ff, 
vs. » Cross-Bill in Equity. 


H. W. Saxrorp, Def’t. } 


20 In the Circuit Court of the State of Oregon for the County of 


( " OS, 


C. W. Sanvorp, Plaintiff, } 


H. W. Sanrorp. Defendant. } 


Now comes the plaintiff above named, and for his cause of suit 
herein states and alleges the following facts: 

1. That on the Ist day Of i mepte mber, 1S71, the plaintiff, C. W. 
Stanford, was a single man, over the age of tweniy-one years, and a 
citizen of the United States, and was a qualified pre-emptor under 
the laws of the United States, and on that day made a settlement in 
person on the northeast quarter of the southeast quarter of section 
number nine, in township twenty-four south, of range twelve west, 
of the Willamette meridian, situated in Coos county, Oregon, the 
same then being public land of the United States and subject to be 
pre-empted under the laws thereof, with the intention to hold said 
described land and land of the United States adjoining thereto, not 
exceeding one hundred and sIxty acres, aS a pre -€ ip tion claim, and 
of entering the same as soon as the land should be surveyed, and 
ever since the plaintiff settled upon the said described land he has 

continually resided upon, cultivated. and improved the said 
2] land with the intention of entering the same as a pre-emption 
claim. 

I]. That during the year 1871, and prior to the time when the 
plaintiff settled upon the land above described, the defendant had 
settled upon certain unsurveyed lands of the United States with the 
intention of purchasing the same under the pre-emption laws of the 
United States as soon as the same was surveyed, and that the plain- 
tiff, at the request and with the knowledge and consent of the said 
defendant, settled upon the certain lands hereinbefore mentioned, 
which immediately adjoined the land settled upon by the defendant 
as aforesaid. 

III. That the lands settled upon by the said plaintiff and defend- 
ant as aforesaid were duly surveyed by the United States surveyor 
about the year 1879; which said survey was duly approved and 
the plat of the said survey duly filed in the district United States 
land office at Roseburg, Oregon, on the 3lst day of July, 1879, and 
it was then found that the land so sett tled upon by the said plaintiff 
and defendant embraced the EI. 3 of N. E. }, N. } of S. E. 4,8. W. 
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of S. FE. .. and S. KE. 4 of S. W. = sec. 9 and the N. 4 of N. W. 
of see. 16, all in T. 248., R. 12 W., of Willamette merid wet the N. 
5 of the N. \\ ? sec. 16 st sinc bel Ing se ‘hool and. 

22 4th. That about the month of January, 1872, the said 

plaintiff, at his own expense, with the consent and assistance 

of the a def ndant, built il small] house upon the I of the 

S. EK. = the said see. 19. it be Ing then unde rstood and agreed by 

= Hg Si aid pli ‘intiff and de fe nd: int that the land embraced in the 

id N. E. } of the S. E. 4, as shown by the subsequent survey afore- 

said, was a part of the claim of the said plaintiff; but the said 
house was, about the vear 1875, burned down and destroyed. 

5th. That abont the month of sept mber, 1875, the . said }) aintiff, 
at his own expense, with the consent and assistance of the said de- 
fendant, commenced to build and partially finished a barn upon 
the said N. FE. of S. E. z it being then understood and agreed by 
both the said plain ull and defendant that the land embraced in the 
said N. E. } of the S. E. },as shown by the subsequent survey afore- 
said, was a part of the fi of the said , the said barn 
was, about the year 1879, burned down and destroyed 

6th. That about the month of December, 1875, the said plaintiff, 
at his own expense, with the knowl dye and consent of the said de- 

fendant, commenced to build a house on the said N. E. 4 of 

23 S. E. ‘ that the said defendant assisted the said plaintilt Lo 
pring the lurnbe r with which the said hous was built from 

the mill, well knowing the purpose for which 
used and where the said house was to be built, but making no ob- 
yections thereto until some three or four weeks’ work had been done 
on the said house, when the said defendant did make certain objec- 
tions LO the completion thereof: that the suid house was at the time 
Ol} the completion thereof and Is how ol the value Ot &Zov 
7th. That between the month of January, IS76, and the month 

January, 1SS35. both inclusive, the said plaintifl aa his OWll @X- 
pense, with the knowledge and consent of the said defendant, built 
various fences upon the said N. E. ¢ of the S. Ek. ¢, and that said 
fences are of the value of S350. 

Sth. That between the winter of 1875-76 and the winter of 
1881-2, both inclusive, the said plaintiff, at his own expense and 
with the knowledge and consent of the said defendant et out : and 
cultivated an orchard of about 250 fruit trees on the said LN. Kb. J | of 
the S. E. z and that the said orchard is of the value of S600. 

Sth. That about the month of January, 1877, the said plaintiff, at 

his own expense and with the knowledge and consent of the 
24 said defendant, built i wood-shed and chieken-house upon 

the said N. E.} of the S. E. 4, which said wood-shed and 
chicken-lhouse are of the value of 875 

10th. That about the month of October, 1879. the said plaintiff, 
at his own expense and with the knowledge and consent of the said 
defendant, built a small barn upon the said N. E. } of the 8S. E. 4, 
which said barn is of the value of $50. 

lith. That about the month of March, 1878, said plaintiff, at his 


own expense and with the knowledge and consent of the said de- 
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fendant, built a bridge on the said N. E. } of the S. E. }, across the 
creek between his house and the county road, which said bridge is 
of the value of $50. 
12th. That about the month of July, 1881, the said plaintiff, at 
his own expense and with the knowledge and consent of the said 
defendant, built a large barn Upon the said N. E. of the S. E. ? 
which said barn is of the value of $350. 
lsth. That about the month of January, 1880, the said plaintiff, 
at his own expense and with the knowleage and consent of the said 
defendant, built a smoke-house and a milk-house on the said N. E. 
| of the S. E. 4, which said smoke-house and milk-house are of the 
value of $100. 
l4th. That between the month of January, 1872, and the 
20 month of October, 1885, both inclusive, the said plaintiff, at 
his own expense and with the knowledge and consent of the 
said defendant, cleared, grubbed, and prepared for cultivation about 
12 acres of bottom land on the said N. E. 4 of S. E. 4, and that the 
said clearing, grubbing, and preparing of the land for cultivation is 
of the value of S600. 
15th. That between the month of January, 1875, and the month 
of July, 1885, the plaintiff, at his own expense and with the knowl- 
edge and consent of the said defendant, planted small fruits upon 
the N. E. of S. E. i, consisting of currants, raspberries, cooseberries, 
and other small fruits, which are of the reasonable value of S1LOU. 
16th. That the orchard, fences, and buildings and other improve- 
ments mentioned in the foregoing allegations, with the exception 
of the house and barn burned as aforesaid, are each — all, at the date 
of verification of this complaint, remaining and standing upon the 
said N. E.} of theS. E.4,and are each and all of the reasonable value 
of the amounts alleged in the respective allegations, and each and 
all improve and increase the value of the sald N. KE. of the S, Ie. 
to the extent of the said respective amounts, to wit, in the aggregate 
to the amount of two thousand five hundred and twenty-five dollars 
($2,525.00). 
17th. That each and all of the said improvements, to wit, 
26 the orchard, fences, buildings, and other improvements afore- 
said, were made, set out, and built by the said plaintiff in good 
faith, and that the said plaintiff at each and all the times of making 
the said improvements believed and had good reason to believe that 
he had the exclusive right to purchase the said N. E.} of the 8S. E.4 
under and by virtue of the pre-emption laws of the United States, 
and that he would be allowed so to purchase the same. 
iSth. That at no time from the date of settlement made by the 
plaintiff upon said land, in the year 1871, as aforesaid, until the 
month of December, 1875, did the said defendant claim or pretend 
or attempt to claim any right whatsoever to the land comprising 
the said N. E. 4 of S. E. for any part thereof, and that on divers 
and sundry occasions during the said period, to wit, between the 
years 1871 and 1875, inclusive, the said defendant represented both 
to the said plaintiff and numerous other persons that the land com- 
prising the said N. E. } of S. E. } and every part thereof was a part 
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of the claim of the said plaintiff, and that he, the said defendant, 
neither had nor expected to have any right, title, or interest in the 
same or any part thereof, and that at no time from the date of the 

first settlement of the said plaintiff, in the year 1871, as afore- 
27 said, until the 2d day of February, 1884, at which date the 

defendant gave the plaintiff a notice to quit the possession of 
the said premises, with the one exception hereinbefore mentioned, 
about December, 1875, did the said defendant in any way object to 
the said plaintiff improving the said N. E. } of the S. E. $ or hold- 
ing possession thereof. 

Sth. That the greater portion of the said improvements could 
not be removed from the said N. I. } of the S. Ie ? and no portion 
thereof could be so removed without entailing great loss and ex- 
pense upon the plaintiff. 

20th. That on the 16th day of December, 1875, the said plaintifi 
commenced an action in the justice’s court for Marshfield precinct, 
In the said county of Coos and State of Oregon, against the said de- 
fendant, by which said action the said plaintiff sought to recover 
from the said defendant the possession of certain personal property, 
and that the said defendant, in his answer to the said plaintiff’s 
complaint in the said action and as his sole defence to the said 
cumplaint, alleged a general partnership as existing between the 
said plaintiff and the said defendant, and that the property de- 
scribed in the complaint was partnership property, which said part- 
nership was denied in the reply of the said plaintiff in the said ac- 
tion ; that the said action was thereafter appealed to the circuit 

court of the State of Oregon for the county of Coos, and at 
25 the May term of 1877 of the said court was there tried before 

a jury, to wit, on the 28th day of May, IS77, and the said 
jury then and there brought in a verdict for the said defendant, 
upon which said verdict judgment was duly rendered and entered 
for the said defendant; that the only issue which the said jury were 
called upon to decide under the pleadings and evidence in the said 
action was the existence or non-existence of the partnership between 
the said plaintiff and defendant and whether or not the property 
described in the complaint was partnership property ; that by their 
verdict for the said defendant as aforesaid the said jury found that 
such partnership did exist; that in order to induce the jury to find 
said verdict the said defendant was sworn as a witness on his own 
behalf on the trial of said cause and, among other things, testified 
before said jury that he and the said plaintiff had been general 
partners since the year 1872, and that by the terms of the partner- 
ship agreement they had settled poi adjoining land claims; that 
each of them was to own land claims—his own land claim—when 
final proof should be made on the same, but that the improvements 
on each of their respective claims was to be considered partnership 

property as well as all stock and farming implements and 
29 utensils owned by them, and that if the improvements upon 

one of their land claims should exceed in value the Improve- 
ments upon the other claim the one having the improvements of 
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the greater value was to be charged with the excess in the settle- 
ment of their partnership accounts 

21st. That on the 8th day of August, 1877, the said plal intiff com- 
menced a suit in the said eireuit court of the State of Ore Fon In and 
for the county of Coos for a dissolution of the partnership thereto- 
fore existing between the said plaintiff and the said defendant and 
as found so to exist in the action at law aforesaid and for an account- 
) gy ) 1) laintifl alleged in his complaint 
in the said suit that the said partne thle was formed and existed as 
follows, to wit: That on or about the Ist day of May, 1872, the said 


’ 1. ~ . ' 
i Sih idi i) ‘ 
| 


. ® sh . 7 - . } . . . Di . 
plaintifi and the said delendant formed a partnership for the pur- 
pase Ol earryvylp?’g ona general COparthe rship Mall ky} nds of business 


: —- 


In which they might see proper to engage, under the following agree- 


rf = 7s 1 4] aA _ 
ment: that tue sald plalntilt and the said defendant each were to put 
i ] a | ] : . . ee ] ] 
Into the said firm all of the property of every kind and dese rapt lOn, 
?- aa : en ey seleieian ra j 
as Well real and personal, ol Which they were the owners, and were 


} } | .. 2 As ‘ | oe y , . 
tO pavall devts whl 1 either of them had at that date jointly 


OV out of the capital stock of said copartnership, each agre elng 
: 2 ’ } } . ? 

to give his time and moor as a part ol the capital s tock, and 

nel here 7 , 

the proceeds thereirom to be and become a part of the capital stock, 


all debt $ mneurr d Db) Cll lie rs : hem were lo be partnersh Ip 
debts and aid Irom the cay ital stock of thi firm, as well as all debts 
incurred in the management of said general business; and it was 
especially : ever 


reed and understood between the parties that what 
ae : 
i 


Ct ; :, Rr } —, 
business elthe plaintifl or aelendant should engage 1 shou d be 

: , , : : ! 
considered partnership DuUusInNess, excepting that it was agreed and 


j 

understood between the parties plaintiff and defendant herein that 
each was to hold the certain claim on what was then supposed to be 
Government land which each then claimed, consisting of one hun- 
dred and sixty acres of land, and that the valuation of the lImprove- 
ments made thereon was to be considered as partnership funds and 
a part of capital stock of said firm, and if the value of the improve- 
ments upon one claim should be greater than upon the other claim, 
upon _— ition and settlement the deficiency was to be made up 
out of other partnership property, and that with this exception it 
was hs rstood and agreed that the property of every kind and-de- 

scription should be considered community property and di- 
3] vided between plaintiff and defendant shareand share alike; 

and that said copartnership should continue so long as the 
said parties thereto might desire, and that each should liveand have 
ee ee oul of the funds of said coparth rship; and that the said 
plaintiff and the said defendant continued to act under said copart- 
he ve 3a intil the 10th d iV Ol December, 1875; that the said defend- 
ant in his answer in the said suitexpressly admits the said partner- 
ship as alleged In the said plaintiffs complaint therein as aforesaid, 
except that the said defendant says that there was excepted from 
the said partnership an undivided one-fourth interest in eight hun- 
dred and forty acr and owned by the said defendant and 
situated on South slough, in Coos county, Oregon, and that the final 
decree in the said suit found the said partnership so to exist, with 
the exception alleged in the said answer; that the said defendant in 
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his sworn testimony in the said suit, reduced to writing and by the 
said defendant duly signed, as shown by the records of the said suit, 
and read in’evidence on the trial thereof, amongst other things testi- 


nes as follows, to wit: 


’ | i‘ 
i With regard Lo 


’ 


“OQ. What was your contract with C. W. Sanfor 
of 
i i 


the improvement of your land claims on Haines’ slough and the 
subsequent adjustment of the same? 

o2 Ans. An equal valuation; an equal division of the valua- 
tion. 


Q. State whether C. W. Stanford located a claim under that part- 
nership agreement; and, if so, whether he still holds the same. 

Ans. He did: he does. 

. What is the probable value of that claim as compared with 
the land claim \ OU hold —that is to say, the Lill | | i] an you located 
under that agreement and now hold? 

Ans. I don’t know that there is any difference in the claims: It’s 


- 


¥ — 
ind adjomnlng on the same creek. 


) 
Li 

®. About what difference was there, if any, of the value of im- 
provements on said claims on the 10th day of December, 1875, the 
time when you ceased to act in partnership? 

Ans. That date should be the 14th of November, same year, l 
should suppose there was a difference of $500 or $350 value of 1m- 
provements. 

Q. What improvement has C. W. Sanford made upon his place 
since the time when you ceased to act as partners? 


all 


Ans. Fencing and building 

@. Of what probable value or costs? 

Ans. Perhaps $250. 

(). What Improve ments did U. WV. Sanford have on his land claim 


’ —— ; ' : . ‘ 
on Dec mber LOth. Sj. and what was thetr vaiue? 


*>e> ’ . . 2 
OV Ans. Some cleared land, some fencing, PrUDDIND, barn, and 
. } oe... ’ > = 
a little cabin: value. about S500. 
a ‘ yy . i ' ? ae. ‘ 
{ \\ nut Was value ot the eabdlin 


} 
c 
Ans. I suppose it would cost 15 or 20 dollars in labor. 
\) What Wiis the value of the barn t 
Ans. 20 dollat 3. 
(J. What amount of land is now embraced in C. W. Sanford’s 
claim ? 
Ans. | can't State, | SUP post he cluims 1O0 acres. 


(). \\ natamount of land (io you hold and COUSLILULES vour claim ? 


Ans. | hold—I am only in possession of 50 acres of unsurveyed 
land and 80 acres of entered land, owing to C. W. Sanford’s settling 
so close to my re sidence. 

Q. What is the other land you spoke of besides the unsurveyed 
land? 

Ans. The same quality of land adjoining. 

(J. State whether your claim, then, is now limited to L6O, Includ- 
ing the 80 acres of school land. 

Ans. It is, for the reason that he has settled that close to my resi- 
dence. 
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Q. The $500 improvements you have mentioned as being on the 
land claim of C. W. Sanford, is that the land claim upon which he 
resides ? 

Ans. It is. 

(). Are the improvements that you have referred as made 
Oo upon the land claim near the house in which he resides? 

Ans. He built his house upon those improvements upon 
that clearing, but he agreed in the first place to give me room for 
160 acres of squatters’ right in settling on the land. 

Q. Is not the $500 improvements that you charge him with hav- 
ing out of the capital stock of the partnership and for which you 
ask him to account to the partnership the same identical claim 
upon which he now resides? 

Ans. Itis; but he built on it under protest, not giving me room 
for full squatters’ rights. 

Q. Do you assert any claim to the land upon which these im- 
provements are made? 

Ans. I did at the time. I entered a protest tohim. J asked him 
previous to this to build on the next forty and we could make the 
improvements on the next forty instead of where they was. 

Q. Do you assert any claim to the land upon which C. W. San- 
ford resides now ? 

Ans. The land is -not in a situation for litigation. I have not 
decided positively when it becomes so to contend for it. 

Q. Uf you should decide.to contend for it and should obtain it, 
would you then take all of the improvements that you say are worth 

$500 ? 
oO Ans. I can’t say that I shall contend for it at the present 
day. AsIsaid before, it will be owing to how much I am 
damaged in this lawing. 

Q. Then you expect to charge him with $500 as the valuation of 
the improvement upon his claim, and then, if you consider yourself 
damaged in suit, to try and hold the land and improvements upon 
which his claim is situated ? 

Ans. I can’t say anything about it atthis date. I claim 160 acres 
of land there as a resident there six or eight months before he saw 
the creek or put foot on the creek. 

Q. If you take 160 acres of land, as you claim, will that include 
the land where his improvements now are? 

Ans. Including the 80 acres entered land, it would not cover it, 
to the best of my knowledge. 

Q. Do you include the 80 acres of entered as part of your claim? 

Ans. I do; as the beginning of the west end of my location. C. 
W. Sanford has settled at the east end of my present possessions. 

@. When you say in your direct examination that the improve- 
ments upon your land claim are worth $800, and that the improve- 
ments upon C. W. Sanford’s land claim are worth $500, what land 
claim do you refer to? 

Ans. I refer to the present improvements made on the two sepa- 
rate clearings. 
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Q. You then refer to the separate land claims upon which you 
each now reside? 
o6 Ans. | do. 

Q. And yet you want to charge him with the $500 im- 
provements you say are upon his land claim, and then after the 
determination of this suit, if you consider yourself injured and see 
proper, you want to hold his claim and improvements as a part of 
your claim ? 

Ans. As I said before, I don’t know what course I might take at 
the present day to obtain my rights.” 


That in the settlement of the said partnership by the said court 
in the said suit the said court duly made its decree, by which the 
said plaintiff was charged with the value of all improvements made 
on the said N. E. } of S. E. } prior to the 10th day of December, 
1875, and that one of the arguments used by the said defendant’s 
counsel in‘the trial of said suit was that the said defendant held 
only 80 acres of Government land, and that the plaintiff held 160 
acres; that in the settlement of the said partnership in the said suit 
as aforesaid all the individual earnings of the said plaintiff between 
the Ist day of May, 1872, and the 10th day of December, 1875, were 
accounted partnership property and the said plaintiff was charged 
with the same; that the improvements referred to by the said de- 
fendant in his said foregoing testimony in said action and said suit 
were situated upon said N. EF. } of S. E. } and was a part of the 

land claim of the plaintiff and the part where the improve- 
od ments of the plaintiff were all situated at the time. 
22nd. That shortly after the survey aforesaid, set forth in 
the third subdivision of this complaint, to wit, on the 8th 
day of September, 1879, the said plaintiff duly filed in the United 
States district land office at Roseburg, in the State of Oregon, his 
declaratory statement covering the E. $ of the N. E. 3 and the N. 3 
of the S. E. 4 of the said sec. 9, in T. 248., R. 12 W., of Willamette 
meridian, alleging settlement Sept. Ist, 1871, and that thereafter, to 
wit, on the 27th day of September, 1879, that the said defendant 
filed in the said district land office his declaratory statement cover- 
ing the S$. W. 4 of the N. E. ¢, the W. 3 of the S. E. }, and the S. E. 
t of the S. W. 4 of said sec. 9, which said declaratory statement of 
the said defendant wasafterwards, by permission ofthe Com missioners 
of the General Land Office, amended so as to cover the N. 3 of the 
S. E. $, the S. W. } of the S. E. 4, and the 8. E. } of the S. W.4. 

23rd. That thereafter, to wit, on or about the — day of April, A. 
D. 1882, the said defendant instituted a contest with the said plain- 
tiff in the said distriet land office to decide their respective rights to 
purchase the said N. E. ¢ of the 8. E. 4 of the said sec. 9; that an 
order was made by the register of said district land office allowing 
the defendant to take the testimony of his witnesses before the 
county clerk of Coos county, Oregon, and notice of the time and 

place where the depositions of defendant’s witnesses were to 
38 be taken, together with the interrogatories to be propounded 
to them, were duly served on the said plaintiff, and that 
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thereupon the said plaintiff retained an attorney to attend to the 
matter of said contest and delivered the said papers so served upon 
him as aforesaid to said attorney, who agreed to attend to the same; 
but said attorney failed and neglected to prepare or serve any in- 
terrogatories or cross-interrogatories, and on the day set for the 
taking of the depositions of said defendant’s witnesses the said 
plaintiff and his attorney appeared before said clerk for the purpose 
of cross-examining the said defendant and his witnesses, but were 
by said clerk denied the privilege so to do for the reason that said 
plaintiff had not served or filed cross-interrogatories, as required by 
the rules of the Land Department. Said clerk also refused to take 
the depositions of the said plaintiff or his witnesses for the reason 
that the interrogations to be propounded to them had not been 
served upon the said defendant; that the plaintiff or his said at- 
torney had no knowledge of the rules of practice in said Land De- 
partment which requires the service of interrogations or cross-in- 
terrogations, but supposed the cross-examination of defendant’s 

witnesses and the examination of plaintiff’s witnesses in the 
ov taking of said depositions would be taken upon oral inter- 

rogatories, as had been the practice in said Land Department 
until shortly before that time; that the said plaintiff was a poor 
man, who had a family to support, and lived on said contested land, 
about 80 miles from said district land office, and was unable to ob- 
tain the attendance at said land office, at the time set for the hearing 
of said contest, of persons who are material witnesses for the said 
plaintiff in said contest, although he made every effort in his power 
so to do; that the said plaintiff was not able to induce any person 
to attend the said contest at said land office with him, and that no 
subpoenas issued out of said land office for witnesses; but succeeded 
in obtaining the attendance of two persons who then lived near 
said land office, but who formerly lived near the residence of said 
plaintiff on said contested land ; that the depositions of the plaintiff 
herein and the persons before mentioned were taken at said land 
office and used upon the hearing of said contest, but the said per- 
sons were not as fully conversant with the facts regarding the 
plaintiff’s residence upon and cultivation of said N. E. } of 8. E. 4 
of said sec. 9 as witnesses that he was unable to obtain the attend- 
ance of or depositions of for the reason aforesaid, but that, 
notwithstanding the fact that the evidence on the part of the 

plaintiff herein did not show the facts as fully as could 
40 have been done but for the reason aforesaid,on the hearing 

of said contest it was decided by the said district land office 
that the said N. E. } of the S. E. } should be awarded to the said 
plaintiff; that thereafter the said defendant appealed from the de- 
cision last aforesaid to the Commissioner of the General Land Office, 
and that on such appeal the said Commissioner duly affirmed the 
said decision last aforesaid, and that thereafter the said defendant 
appealed from the said decision last aforesaid of the said Commis- 
sioner to the Secretary of the Interior, and that thereafter, to wit, in 
or about the month of September, 1883, M. L. Joslyn, acting Secre- 
tary of the Interior, reversed the decision of said district land office 
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and the said decision of the said Commissioner and awarded the 
said N. E. of the S. E. to the said defendant; that after said appeal 
was taken from the decision of said Commissioner, and while the said 
appeal was pending before the said Secretary of the Interior, and 
notwithstanding the fact that the defendant had attorneys represent- 
ing his interests in the matter of said contest at the city of Washing- 
ton, in the District of Columbia, yet the said defendant made a trip 
from his residence, in said Coos county, to the said city of Washing- 
ton, and then and there, by the use of means unknown to the 
4] said plaintiff, induced the said acting Secretary of the Interior 
to make said decision awarding said land to said defendant; 
that the plaintiff herein then was and still is a poor man, and was 
unable to go to the said city of Washington in person or to employ 
an attorney to represent him there in the matter of said contest ; that 
the said defendant, in his said deposition taken in the matter of said 
contest and used in evidence on the baaring thereof, falsely swore 
that he had occupied and cultivated the said N. E. of S. E. } prior 
to the fall of 1875, and that he had always intended to hold the same 
as a part of his land claim, and had never ceased to regard and to 
treat said tract as a part of his pre-emption claim while the said 
plaintiff occupied it, prior to 1875. and that sinee the said date the 
said plaintiff herein had never occupied said tract of land with the 
consent of the said defendant herein, whereas, in truth and in facet, 
the said defeudant never had cultivated or improved the said N. E. 
tof S. E. } or any part thereof, and never had claimed the same or 
any part thereof or declared nis intention to claim or attempt to 
claim the said N. E. } of S. E. 4 asa part of his land claim until a 
long time after the determinati n of the suit in equity between the 
plainuiff and the defendant hereinbefore referred to. 
24th. That the said Secretary of the Interior based his said decis- 
ion upon the ground that the defendant was the oldest settler 


42 upon the public lands,and that he ought to have the right to 
include a full claim of 160 acres of land — his claim, and 


that the question as, to how far the defendant should be estopped 
from asserting any claim to the said N. I. } of S. KE. ¢ by reason of 
his declarations, acts, and doings, as in this complaint before stated, 
never was decided or determined by the said district land office or 
Commissioner or the said acting Secretary of the Interior in the 
making of said decisions in the matter of said contest. 

25th. That on the 30th day of November, 1883, the said defend- 
ant made final proof on the said N. E t of the S. E. Land pur- 
chased the same by virtue of the pre- emption laws of aes United 
States, and that thereafter the final receipt for the same was duly 
issued to the said defendant from the said district land office. 

26th. That at all times since the Ist day of September, 1871, and 
until and including the date of the verification of this complaint, 
the said plaintiff has been in the quiet, peaceable, and sole posses- 
sion of the N. E. } of the 8. E. } and every part thereof, and is now 
and always has been ready and willing to pay to the defendant the 
purchase price paid by him for the said tract of land to the United 
States if the defendant will convey the same to the plaintiff. 

o——D45 
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27th. That on the 4th day of September, 1885, the said defendant 
commenced an action of ejectment against the plaintiff herein in 


the circuit court of the State of Oregon for the county of 


43 Coos for the purpose of obtaining the possession of the said 

N. E. $ of the S. E. } and ousting the said plaintiff from the 
possession thereof, and that thereupon the said plaintiff has duly 
made his answer to the complaint in the said action of ejectment, 
in which said answer the said plaintiff has shown that he is entitled 
to relief arising out of the facts requiring the interposition of the 
court. of equity and material for his defense, and now files this 
complaint in the nature of a cross-bill —a defence to the said action 
of ejectment. 

28th. ‘That the defendant ought not to be permitted to allege that 
he is the owner or entitled to the possession of said N. FE. } of S. E. 
¢ as against the plaintiff, but that in equity and good conscience 
he should be adjudged to be estopped from asserting any claim 
thereto against the plaintiff by reason of the decree hereinbefore 
referred to and the declarations, acts, and conduct of the said de- 
fendant hereinbefore mentioned. 

Wherefore the said plaintiff prays for a decree of this court stay- 
ing and perpetually enjoining the proceedings at law in the said 
action of ejectment ; that the said defendant be adjudged to hold 
the legal title of the said N. E. } of the S. W.4 in trust for the 

plaintiff herein, and that he be required to convey the same 
Ad to the plaintiff herein within ten days from the date of the 

decree in this suit, and that if he fail to do that said decree 
shall stand as a conveyance; or if the court shall hold that the said 
defendant is entitled to recover the possession of the said N. E. j 
of the S. E. 4, then in that case the said plaintiff prays the court to 
decree that the said defendant pay to the said plaintiff the sum of 
2,525 dollars, the value of the improvements made by the said 
plaintiff on the said northeast quarter of the southeast quarter, 
and that the said sum of 2,025 dollars be declared to be a lien on 
said land in favor of the plaintiff; and that the said defendant be 
restrained from obtaining the possession of said described land 
until he shall have paid to the plaintiff the amount of said lien, 
and that if the said defendant shall fail to pay to the plaintiff the 
amount of said lien within thirty days after the date of said decree, 
then that the court make an order that the said tract of land be 


sold, and that an amount sufficient to pay the lien of said plaintiff 


be paid to him; and that plaintiff have such other and further re- 
lief as the court shall deem just and equitable under the facts stated 
in this complaint, together with his costs and disbursements in this 
sult. 
HAZARD & WILSON, 
Attorneys for Plaintiff. 

STATE OF OREGON, | 

County of Coos, j 


45 I, Cyrenus W. Sanford, being first duly sworn, say that I 


; + 
o Ue 
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am the plaintiff named in the foregoing complaint; that I know 
the contents thereof and believe the same to be true. 
C. W. SANFORD. 
Subseribed and sworn to before me this 17th day ot September, 
A. D. 1885. 
[ SEAL. | SHIEDDEN F. WILSON, 
V } 


Olen 7 Pi hlhie toy (dre Q0n. 


With the following indorsements: In the circuit court of the State 
ol | regon for the county of Coos, C. W. Sanford vs. H. W. Sanford. 
Complaint. Filed Sept. 17,1885. J.J. Lamb, Co. clerk. Hazard 
& Wilson, attorneys for plaintiff. 


Lt In the Circuit Court of the State of Oregon for Coos County. 


C. W. SANFORD, PI’fi, 
Us. - Cross- B! 
H. W. Sanrorp, Def’t. J 


’ 


. = syTrT« 
ii ili ALUILY. 
: - 


Now comes defendant in the above-entitled suit, by his attorneys, 
and demurs to plaintiff’s complaint or cross-bill filed herein, and 
for cause of demurrer alleges: 

First. That the said complaint or cross-bill does not state facts 
sufficient to constitute a cause of sult against this defendant, nor any 
defense to the complaint filed in this court In the action at law now 
pending, wherein this plaintiff 1s defendant and this defendant is 
plaintiff, which sald complaint the suid CTOss bill ultem pts to answer. 

Second. For special demurrer to said compiaint or cross-bill de- 
fendant alleges: 

lirst. That the complaint does not show that the plaintiff herein 
possessed, at the various times alleged therein or at any time, all 
the qualifications of a legal pre-emptor under the laws of the United 
States, nor that the defendant herein did not possess such qualifica- 

tions at the times when he exercised the 
47 pre-emptor on the land in dispute, as si 
bill. 

Second. That said cross-bill or complaint nowhere shows that the 
land othe I's, in determining defendant’s rights in the premises and 
in awarding the contested land to him as against this plaintiff, which 
Is the subject of this sult, were 1m posed upon or decelved bv fraud- 
ulent practices or false testimony used before them and procured by 
said defendant. 

Third. That said complaint or cross-bill nowhere alleges that the 
plaintiff herein has in any way been misled or deceived by the 
fraudulent practices, representations, or false testimony of this de- 
fendant or of any other person or persons procured by him; but 
that said cross-bill does explicitly show that at various times and in 
divers Ways, from S75 to the date of the verification of the said 
cross-bill of pl’ff herein, the defendant did emphatically assert his 


’ 


| 
: 
ra 


privileges of such 
iown in sald cross- 
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claim to the premises which are the subject-matter of this suit, to 
wit: In Dec., 1875, see counts 18 and 20; in August, 1877, shown 
in count 21; in 1879, as shown by count No. 22; again, in Apr., 
1882, see count No. 23, and in Nov., 1883, as shown by counts 24 
and 25. 
48 Third. That, as shown by counts 24 and 25 of plaintiff's 
cross-bill, all of the matters and facts necessary to determine 
the relative rights of the plaintifi and defendant herein to the N. 
KE. ¢ of the S. E. } of section No. 9,in t’p No. 2458., of R. 12 west, 
Will. mer., Oregon, the same being the premises now in litigation, 
were, after due and legal notice, fully heard and examined in the 
manner provided by law and by the proper authorities of the United 
States, and fully settled and adjudicated and the land awarded to 
the defendant herein; all of which facts plaintiff’s cross-bill sets 
forth. 

Fourth. That said plairtiff’s complaint or cross-bill nowhere al- 
leges fraud against this defendant as a reason for the interposition 
of equity or for any other purpose. 

Third. Defendant, for cause of demurrer to the counts of plain- 
tiff’s complaint or cross-bill numbered consecutive ly from 4 to # 
inclusive, and to each of them separately, alleges that said counts 
nor either of them state facts sufficient to constitute a cause of sult 
or any defence to defendant’s complaint in his action at law now 1u 

this court and hereinbefore mentioned. 
49 Second. That in all the matters referred to in said counts, 
from four to elohteen Inclusive, affecting the rights of this 
plaintiff for which any relief might be afforded in this suit as are 
elsewhere shown in said cross-bill, to wit, in counts 24 and 25 thereof, 
were fully adjudicated and determined by the Land Department of 
the United States in 1883, as before shown. 

Fourth. That said counts of said cross-bill numbering from four 
to eighteen and the counts numbering from 21 to 25, inclusive, are 
demurred to by this defendant on the ground that they are am- 
biguous, uncertain, and unintelligible and are inconsistent, in this: 
the said counts allege peaceable possession by the plaintiff herein 
of the premises in dispute and valuable improvements made thereon 


hy the said plaintiff, with the knowledge, consent, and assistance of 


defendant, from 1871 down to 1883, while the 21st count of said 
cross-bill shows that a suit in equity was commenced against him 
by the defendant herein, during the pendency of which the fact was 


developed that this defendant did claim this land. Count No. 22 of 


said cross-bill shows that in 1879 defendant filed his declara- 
50 tory statement for this iand, claiming the same asa pre-emp- 

tion. Count 23 of said cross-bill shows that in April, 1882, 
the defendant herein instituted a contest in the United States Land 
Office against the plaintiff herein for this same tract, and the 24 
and 25 counts of plaintiff's complaint show that after a full hearing 
of said contest by the proper authorities the Hon. Secretary of the 
[Interior Dep't of the U.S. duly awarded the land to this def’t and 
issued to him a certificate for a patent therefor, the plaintiff herein 
showing his own failure for want of evidence, making no new dis- 
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covery of evidence, alleging no fraud against defendant, and showing 
that he at that time abandoned further prosecution of his remedy 
at law by neglecting to move for a new trial, according to the rules 
of practice in the Dep't of the Interior 

Fifth. Defendant demurs to count No. 19 of pl't'fls eross-bill. and 
for ground alleges that sald count No. 19 fails to state facts sufficient 


=~ 


to constitute a cause of suit or any defense to defendant's action at 


s 
' 


law now pending in this court. 
Sixth. Defendant demurs to th 20 and 2] counts ot 
oO] plaintiffs compiaint or cross-bill filed herein on te ground 
that said counts nor either of them state faets sufficient to 


constitute a cause of suit or any defense to defendant’s action at law 
before mentioned. 

Second. Further specially demurring to counts Nos. 20 and 21 of 
said complaint, alleges that any right of action which the plaintiff 
might have had arising from any of the facts set forth in said 
counts would be at law and not in equity 

Third. ‘That, further specially demurring to said counts numbered 
20 and 21. defendant alleges that by failing t » defend at the proper 
time, when said contest was before the U.S. Land Ofhee, where, if 
at all, said facts would have been admissible as evidence, he has 
waived his right to such defence 

Wherefore defendant asks judgment, et 

CRAWFORD & LOCKHART anpb C. B. WATSON, 
Attys ay Def’t. 


; 


‘ 


With the following indorsements: Ctreuit court, Coos county. 
Sanford vs. Sanford. Demurrer to cross-bill In equity. riled Sept. 
23, 1885. J. J. Lamb, clerk Crawford & Lockhart and C. B. 


Watson, att’ys for def t. 


~ ¢ } .* os ‘ , , toil i : : i . | . ’ . 
OZ In the Cireuit Court of the State of O) n for Coos County. 


C. W. Sanrorpb, PItetf, ) 
Vs -Cross-Bill in Equity. 


Il. W. SAN! ORD. Def’t. J 


Motion a Strike Cul 


Now comes defendant in the above-entitled suit, by his attorneys, 
and moves to strike out that portion of plaintiff’s complaint or cross- 
bill commencing with the words “about the month of Jan., 1872. 
the same being the first line of the third page, to and including the 


j " one. } ; sae a2 o] De . ‘ . . 
numerals “ 2,525.00," in the 30th line of the 6th page ol plaintiff S 
n 4 to 16, Inelusive, of 


** 


complaint, t i@ Same belng the counts iro 
said ecross-bill, for the reason that the same is sham, Irrelevant. and 
immaterial. Further, defendant moves to strike out all of count 
No. 19 of pl'vil’s complaint Ol} the ground that the sume Is frivo- 
leus. Defendant further moves to strike out the whole of counts 
No. 20 of pl’t’ff’s cross-bill for the rPeCuasoll that the same Is sham, 
irrelevant, and immaterial; moves to strike out all that part of 
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count No. 21 commencing with the sixth line of the 10th 
O83 page of pl’t’ff’s cross-bill, to and including the fourth line on the 
17th page, for the reason that the same is sham, irrelevant, 
pleading testimony. Defendant further moves to strike plaintiff's 
complaint or cross-bill from the files of this ease for the reason that 
the same is sham, frivolous, and irre! 


ievant. 
CRAWFORD & LOCKHART anp C. B. WATSON, 
Attys for Dy ee 


With the following indorsements: Cireuit eourt for (‘oos county. 
Sanford ns. Sanford Notion of cle ’} LO strike out eross-bill. eile d 
Sept..25, 1885. J.J. Lamb,elerk. Crawford & Lockhart and C. Bb. 


Watson, att’ys for def’t. 


o4 be it remembered that at a regular term of the circuit 

court of the State of Ore fon in and for the county of Coos, 
began and held at the ecourt-house, at I’m pire City, on the 2\st day 
of Septem ber, LSSS. at which were present rae Hon. R. ». Bean, 
judge ; J. W. Hamilton, district attorney ; i. Hacker, sheriff; J. di 
Lamb, clerk; then on the 24th day of September, 1885, being the 
4th judicial day of said term, when among others, the following 
pioceedings were had, to wit: 


In the Circuit Court of the State of Oregon for the County of Coos. 


‘ , cy . ‘ ; 
C, W. SAnrorD, Plaintiff, —) 
against Cross-Bill in Equity 


LH. W. SANFORD, Defendant. } 


Now, at this time, the plaintiff above-named appears by Hazard 
& Wilson, his attorneys, ana the defendant by Crawford & Lockhart 
and C. B. Watson, his attorneys; and the above cause coming on to 
be heard upon the demurrer heretofore filed by defendant to the 
complaint, in the nature of a cross-bill, filed by the plaintiff, and also 
upon a motion to strike out certain portions of said complaint, which 
said demurrer and motion were beard and determined at the same 
time, and now, after hearing the argument of counsel upon said de- 


murrer and motion, the court being fully advised in the 
Oo premises, it is considered and ordered by the court that the 


said demurrer and motion be, and the same are hereby, over- 
ruled, and that defendant have leave to answer. 


(Jourial signed) Rn. S. BEAN, Judge. 


In the Cireuit Court of the State of Oregon for the County of Coos. 


©, W. Sanrorp,. Plaintiff, 
ps. 


H. W. SANFORD. Defendant. } 


Defendant, for answer to plaintiff's cross-bill in e 
Ist. Denies that on the first day OF Sept inber, IS 
was a qualified pre-emptor under the laws of the United States, and 


|. the plaintiff 


- 
/ 
— 
4 
» 
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denies that on that day plaintiff made settlement in person or at 
all upon the N. E. } of the S. E. } of section 9, t’p 248., of R. 12 W., 
of Will. mer., Coos Co., Or., described in plaintiff's complaint, or that 
he ever made or attempted to make settlement thereon prior to De- 
cember, 1875, but alleges that on the — day of May, 1871, the 
defendant was a single man, over the age of 21 vears, a citizen of 
the U.S., had never had es benefit of the pre-emption act under 
the Revised Statutes of the U.S., see. eeu, and was not the owner 
fland in any be te or Territo. y ol the U.S.: that on 


of 320 acres of |: 
he settled upon and impre ved the lands designated 


said day 
56 in the U.S. survey thereof, made in 1879, as the N. 3 of the 
S. KE. j - S. W. 1 of the S. E. d,and the S. E. 4 of the S. W. 
of section No : tp 24 as g 4 lv W.. Will mer., Coos county, i) 
Intending in ea faith to ap vareguiat te the same to his own exclusive 
use and benefit as a pre-emption claim; that ever since said date 
defendant, together with his own family, has continuously resided 
upon, cultrvated, and Improved the same, and from said day of settle- 
ment to the — day of December, LS7o, Was If the sole exclusive. 
and undisputed possession of the same and every part the reof. 
2nd. Denies that during the year 1871 or at any other time plain 
tiff, at the request or with knowledge or consent of defendant, settled 
upon the lands hereinbefore described or upon any part thereof 
od. Denies that plaintiff and defendant or either of them, in 1871 
or at any other time, ever settled upon or Included within or in- 
tended to embrace in their said pre-emption claims or either of them 
the land which, after the Sal d SUPVeCY, Pro ved to be the N. of the 
N. W. | of section 16, in t tp 24 S., of R. 12 W., 01 any other tract of 
schoo! lan d \ vhate Ver, Sut alleges that | i@ SulnIINer of S72 
the defendant herein procured to be made a private survey of the 
land « mo raced in his pre-emption claim hereinbefore described, by 
which survey he discovered that said N. 3 of N. E. } of see. 16 afore- 
rt adjoined his said pre-emption claim on the S., and, the 


| 
i 


97 sume being common-school land. he, defendant, immediately 
there after applied t 0 the board of State | au os commussioners 
for the State of Oregon to purchase the same, ai the 19 day of 


August, 1575, reee ived a deed from the State of Or ror therefor. 


That thereafter, in pursuance of the decree made in the equity 

. . . - ? nin fad etal ya 1, 

suit mentioned in plaintiff's compraint, said school land was sold 
: } . i. om. } :” ° 

and the proceeds thereof equally divided between plaintiff and de- 


fendant as partnership property. 

lth. Defendant admits that about the month of Janu iry, 1872, h 
and plaintiff did build a small house or cabin upon what afterwards 
proved to be the N. E. of S. i , Ol said section 9 before mentioned, 
but denies that the same was built at plaintiff's expense, and denies 
that it was then or ever understood or agreed between plaintiff and 
defendant that the said land was or should be a part of the prC-elll p- 
tion claim of plaintiff, but alleges, on the contrary, that the said 
house was built at the joint expense of plaintiff and defendant, under 
the partnership agreement mentioned and set forth in plaintiff’s 
complaint, and with the express understanding and agreement that 
if the saine should fall within defendant’s said pre-emption claim 
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when the same should be surveyed said house should be removed 
therefrom. 
oth. Denies that about the m nn of mept., IS7o, or at any other 
time, with the consent o1 sistance of defendant. 1) | untifi 
58 built or commenced to build a barn on said N. E. 4 of S. E 
6th. Denies th io, o0r at 


: yf } . : y ) 4 | } + ‘| : } ] 
any other Lime, with Lbe censeht or Knowledge oF the said deiend- 


—- 
a 
—— 
pat. 
— 
— 
— 
~ 
ee 
— 
— 
eens 
~ 


ant, plaintiff commenced to build a house on the N. E. 4 of the S. 
Ki. + aforesaid, or that defendant assisted plaintiff in bringing the 
lumber with which said house was built. or that he. said defendant. 
made no objection thereto until three or four weeks’ work had been 
done thereon: but, on the contrary, alleges that at numerous times 
during the Summer ol ISTO and prior thereto and prior LO said 
house belng commenced defendant had assert lis rights to said 


. : . ‘ , " 1 | ; ‘ } , — ty tt ‘ ‘ 
land Im numerous Conversations had with the DicilQLild, and as Soon 


. " ; ' ' . 1 . 
, . pea ft j } j,i Ta. : ' . try ' ‘} 5 7h e. 
as he k ne \\ Liat ' bch Livia ere ‘ rMmMenced ‘7 DUulid sald hOuUSe 


. | ° 7 . , 
thereon lorpla him, In tne preset ce OF WILhesses, and VIgOrousi\ 
protested against Dialhtllill GOING ANY WOrkK O} HARKINS AanNY lm prove- 

an 


ments on said iadhad: aenles it the Vaiu of said house Wis 
$950.00 or of anv other or greater vali han 100 dollars, and al- 
leges that said house was built and improvements made more than 
S]X years priol — the commencement ol this Suit. 


7th. Denies that between the month of January, 1876. and the 


month of January, 1585, both inclusive, or at any other time what- 
ever, plaintiff, with the consent of defend int. built Various fences or 
any fence whatever on the N. E of S. of sec. 9 afore- 
Ov suid, or that plaintifi built any fence whatever thereon of the 
value of $500.00 or of any other or greater value than $75, 
and alleges that the sanie were built more than six years prior to 
the commencement of this suit 
Sth. Denies that between the winter of 1875-’6 and the winter of 
1881-2, both inclusive, or at any other time, with the consent of 
defendant, plaintiff set out or cultivated an orchard of 250 fruit 
trees or any other number of fruit trees on said N. E. of S. Ie. t+, 
and denies that the plaintiff set out any orchard of the value of 


— 


$600.00, or that the sat hf IS OF any other or greater value than 
$75.00, and alleges that the same were made more than six years 
prior to the commencement of this sult. 


9th. Denies Lnbab about the wionth ol January. 1S//. or at anv 


other time the said plaintiff, with the consent of defendant, built a 
) “nat ca | , op ef a . 4 

wood-shed or Chickeh-nouse Upon the N. E r of DS. Ie . oft sec. 9 

7 ° , 4] . ; i . re ' j —-—- } ’ . . . " 

aforesaid, or that Lie SL iT) are Lj}i | te VYaclilift (>i iv dollars o1 oO] any 


other or greater Value than LQ dollars. and alleges that the Sule 
were built more than six years prior to the commencement of this 
sult. 

10th. Denies that about the mouth of Oct., 1879, or at any other 
time, with the consent of this defendant, plaintiff built asmall barn 
or any barn whatever on said N. kk. } of S. E.} of said see. 9, or 


t 
; 


that the same was of the value of 500.00 or is of any other or greater 
value than $10.00, and alleges that the same was built more than 
six years prior to the commencement of this suit 


A TS A a tl a te ee mE 
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60 lith. Denies that about the month of March, 1878, or at 
any other time, with the consent of this defendant, plaintiff 

built a bridge on the said N. k. 3 of 8. FE. 3 of said sec. 9 or at any 
point whatever, or that the same is of the value of 50 dollars or of 
anv value greater tiian 5 dollars, and alleges that the same was 
) o the commencement of this suit. 
12th. Denies that about the month of July, 1SS1, or at any other 
time, with the consent of the defendant, plaintiff built a large barn 


‘ 
or any barn whatever on the said N. EB. 1 of S. E. 4. or that the same 


is of the value of 6dDU collars or of any otl ! oreater value than 
} } } 1] ’ 
Olli munared Gdolars 
ae ee ' al pe -at any 
loth. Denies that about the month r ganuary. ISSO, o1 at any 
Baie 7+ ge 4) i ee P TY 2 oo. oe 
other time, with the consent of this defendant. plaintiff built a 


* 


smoke-house or milk-house or any house whatever —s said N. &. 
fof S. k ,, or that the same are of the value of 100 dollars or of 
any other or greater value than twenty-five dollars. 
i4th. Denies that between the month of Jan.. 1872, and the month 
of October, 1883, both inclusive, neither at nor during any other 
time whatever, the said plaintiff, with the consent of defendant, 
cleared or bed or prepared for cultivation about 12 acresor any 
oth r amount of land whats ver upon the said N. } of S. ke. +; 
denies that during said time or during any other time whatever 
plaintiff has cleared, grubbed, or prepared for cultivation any 
f land of said N. EK. } of S. E. + greater than one 


6] amount of 
‘ * : . . . 
acre, Oo} that Lone value of the samei1s S&DUU.UU or OI any greater 
Vuliue than twenty dollars 


- . ' 8 1 . i] i ; ee 4 =—_ = ? a] 
l5th. Denies that between the month of Jan lary, 1O/o, ana the 


month of July, 1888. or at any time whatever, with the consent of 
this le en lant. the plaintifl pianted Upoll ant suid N. bk. i of S. E. 


’ 


aforesaid small fruits of any kinds or of any amount or of any 

ue W hateve r: de nies Lihat any or all of the sald stall fruits planted 
by plaintiff were of the value of $100 or of any other or greater 
value than $5 

16th. Denies that the oreh: 
improvements mentioned in the plaintiff's said complaint as afore- 
suid are each and all of the reasonable value of .uae amounts alleged 
tions, or that they are each and all of 


7 


forth in each and all of the loregoing 


ards. fences. houses. barns, and other 


in the said respective a 
any greater value than is s¢ 
lenials of said allecation: denies that thev each or all i ‘ove and 
qgenlais OF Sala allegation: denies that tney each or ail lin prove ali 


44 
? 


' ] ! > sal . ’ , ’ 41] . ‘ ape. 
increase the value of the said N. FE. } of the 8. E. } aforesaid to the 


extent of the said respective amounts, to wit, in the aggregate to the 
amount of two thousand five hundred and twenty-five ($2,525.00) 


lt] > : } + 7. * f - ; , & ry, 
qaoliars, or that they enhance the saiadd Val OL Sadia N. OF t of S. Bh. 
to the amount of any other or greater sum than $400.00; but, on 


the eco trary, defendant, furthe ranswerltg, all ves that at all 
62 the times mentioned in the said plaintiff’s complaint the de- 
fendant was a settler in good faith upon said land as afore- 
said, intending to claim and take the same as a pre-emption, as he 
has heretofore set forth: that until Dee., 1875, he was in the exclu- 
sive and sole possession thereof ind ha | continue usly each year, for 
three consecutive years immediately following his said settlement 
L—575 


9G . ' ~¥* > ro ‘ =r + an Pa 
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thereon in 1871, cultivated and raised crops on the said N. E. } of 
the S. E. } as aforesaid ; that said possession, residence, and cultiva- 
tion was open, continuous, and active, and that the plaintiff well 
knew the same. 

17th. Denies that each and all of the said improvements or any 
part of them, to wit, the orchards, fences, buildings, or other im- 
provements aforesaid, were made, set out, or built by pl’t’ff in good 
faith ; denies that pl’t’ff at each, all, or any of the times of making 
said improvements or at any other time whatever believed or had 
200d reason Or any reason whatever to believe that he had the ex- 
clusive right or any right whatever to purchase, or that he would be 
allowed to purchase, the said N. E.} of the 8. E. ¢ aforesaid ; but, on 
the contrary, alleges that all of the said improvements aforesaid 

made by the said plaintiff on the said N. E. 4 of the S. E. 4 
63 as aforesaid were made, built, and set out wrongfully, under 

the protest, against the wishes, and in violation of the rights 
of the said defendant, as the said plaintiff well knew, and with the 
intention of cheating and defrauding the said defendant out of his 
said land. 

18th. Denies that defendant from the year 1871 until the month 
of Dec.,.1875, did not claim or pretend or attempt to claim any right 
whatever to the said N. E of S. E. Or any part thereof, or that 
on divers and sundry occasions or any occasion whatever, between 
the years 1871 and 1875 or at any other time whatever, defendant 
represented to plaintiff or any other person or persons whomsoever 
that the said N. E. } of the 8. I. } or any part thereof was a part of 
the claim of plaintiff, and denies that defendant ever represented to 
any person whatever that he neither had nor expected to have any 
interest or title in the same or any part thereof, or that he ever rep- 
resented at any time whatever to the plaintiff or any other person 
whatever that the plaintiff or any other person whatsoever except 
himself had any right, title, claim, or interest whatever in or to the 

said N. E. } of S. Ek. 4; denies that defendant did in any way 
64 object LO plaintiff's improving the said N. E. L of S. kK. ¢ or 

holding the possession thereof, with the exception mentioned 
in the said complaint; but, on the contrary, alleges that at divers 
times and on various occasions since plaintiff’s pretended settlement, 
in the year 1871, to the present time, and at all times during said 
period, defendant has objected and protested by acts and words, both 
in court and out of court, against the pretended claims of the plain- 
tiff to said land and against the making of improvements upon said 
land by him. 

19th. Denies that the greater portion of said improvements could 
not be removed from said land without entailing great loss or ex- 
pense, but alleges that the greater portion thereof could be removed 
with light expense. 

Defendant, further answering plaintiff’s said complaint, alleges 
that all matters mentioned in the various allegations of the plain- 
tiff’s complaint hereinbefore answered and denied and al] issues 
thereby tendered and made were fully tried, determined, adjudi- 
vated, and finally settled in the Land Department of the United 


> led 
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States in the contest between this plaintiff and defendant, set forth 
in counts numbered 23 and 24 of said pla untiff’s complaint 


65 her ee said N. Ek. + of S. E. + aforesaid was by the 
Ho retary of the Interior Dep’t of the United St ates. on 
the — day apis , 1883, finally awarded to this defendant on the 


’ 


eround of prior settle ment, continuous residence, and cultivation 
thereof from the — day of May, 1871, down to the date when said 
proof was made, as required by the pre-emption laws of the United 
. ; } ' } . ' "* 9 “ee 1 ; ‘ . rc 
states, and the claim or the sald pLaATMeiit herein to the said N. E. 
of S. E. $ was rejected by the said Land Department on the ground 


that he had completely failed in the matter of settlement, residence 
and cultivation, as required by said pre-emption laws of the United 
States, and that for more than three years immediately hilcohen 
said alleged settlement of plaintiff herein, Sept. 7, 1871, he, the | lain- 
tiff, had failed to reside npan ar eultivale the eaid lena aeaeenean 
or at all 

Oth. Defendant denies that the said decision of the said Secre- 
tary of the Interior, mentioned in plaintiffs complaint, awarding 
said land to the defendant herein was based only upon the ground 


lefendant was the oldest settler upon the publie land, and 
ie ought to have the mght to include a full claim of 160 acres 
oe on Ble eens eee ee a ee eee 
should be estopped from asserting any claim to the sald N. 
66 KE. + of S. E. + by reason of his said declarations, acts, and 
doings, as in this complaint before stated, never were decided 
or determined by the said district land oflicers or Commissioner of 
the General Land Office, or that the Acting Secretary of the In- 
terior in making of the said decisions in the matter of the said 
contest but alleges that the said plaintiff in this suit did in the said 
contest before the U.S. Land Department attempt to show the acts, 
declarations and doings alleged in the complaint herein for the 
purpose for which the same are alleged in said complaint, and to 
establish his right to pre -empt uid N. E tof S ly and the same 
was passed upon by the acting Secretary of the Interior in said 
contest and decided adversely to plaintiff herein, said contestant. 
21st. Denies that at all times or at any time since the 1st day of 
Deceinber, 1871, until and including the date of the verification of 
the complaint in this suit, the said p 


—— ——" — 
— “ 
— 
_ 
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| 
laintiff has been in the quiet or 
peaceabl: or sole possession of said N. le. S. EB > denies that the 
plaintiff now is or always has been or ever has been ready or willing 
to pay to defendant the purchase price paid by him for the said 
tract of land. 
22nd. That defendant alleges the value of the rents, issues, and 
profits of said N. E. } of S. E. } is one hundred dollars per annum, 
and the plaintiff has since December, 1575, to the summer 
O67 of 1885, inclusive, wrongfully received the same and converted 
the same to his oWll Use and be mnefit. 
Wherefore defendant prays a decree of this court— 
Ist. lor the recovery of the possession of the said N. K. i of S. Ke. 
+t of section —, tp 2458., of R. 12 W. 
Ssrd. For his eosts and disbursements of this sult. 
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4th. For such other and further relief as to the court shall seem 
just and equable. 
. B. WATSON ann CRAWFORD & LOCKHART, 
Di fendant's Alt pPULCYS. 


STATE OF OREGON, | __. 
County of Coos, pe 


I, H. W. Sanford, being duly sworn, say I am the defendant mak- 
ing the foregoing answer; that | have heard said answer read and 
bnow the contents thereof and believe the same to be true. 


H. W. SANFORD. 
Subscribed and sworn to before me this 26th day of September, 
1885. 
J. J. LAMB, Co. Clerk, 
By R. H. LOWE, Deputy. 


Indorsements: Le he circuit court of the State of Oregon for the 
county of Coos. . W. Sanford vs. H. W.S “mtg Answer. Filed 


Sept. 26, 1885. , J. Lamb, clerk. C. B. Watson and Crawford & 
Lockhart, attorneys for defendant. 
68 In the Circuit Court of the State of Oregon in and for the 


County of ( ‘O08. 


W. SAnrorp, Plaintiff. ) 
US, | 


H. W. Sanrorp, Defendant. } 


Plaintiff above named, re pl. ving to defendant’s answer herein, 
denies that on the — day of May, 1871, or at any other time de- 
fendant settled upon or improved the land designated in the sur- 
veys of the United States as the N. E. 4} of the S. FE. } of section 9, 
in township 24 south, of range 12 west, of the Willamette meridian, 
or any part thereof; denies that ever since the said date or at any 
time the said defendant or his family or any member thereof has or 
have resided upon, cultivated, or mageeten the said N. k. } of 
E. } or any part thereof; denies that ry said defendant was ever 
in possession of the said N. E. } of 8S. E.} or any part thereof; 
denies that the house mentioned in the 4th subdivision of defend- 
ant’s answer was built at the joint expense of plaintiff and defend- 
ant under a partnership or any other agreement or otherwise ; de- 
nies that there was any understanding or agreement between plain- 
tiff and defendant that if the {said house should fall within defend- 

ant’s pre-emption clains it should be removed therefrom : 
69 denies that during the summer of 1875 or prior thereto or 

at any time, except as in plaintiff’s complaint herein alleged, 
defendant asserted his right to the said N. E.} of S. E. 4 orany 
part thereof; denies that defendant, in the presence of witnesses or 
otherwise, ever forbid plaintiff building a house on the said N. E. 
of S. E. 4, except as in plaintiff’s complaint herein alleged ; denies 
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that defendant ever protested against plaintiff’s doing work or mak- 
ing improvements on the said N. E.} of 5S. k. } or any part thereof; 
denies that defendant was ever a settier upon the said N. E. } of 8. 
E. } or any part thereof, or was ever in possession thereof, or culti- 
vated the said N. E. } of 8. E. } or any part thereof, or raised a crop 
or crops thereon ; denies that the improvements made by the plain- 
tiff on the said N. E. } of S. E. 4, as set forth in plaintiff’s com- 
plaint herein, or any part thereof were made, built, or set out 
wrongfully, or under protest from, or against the wishes of, or in 
violation of the rights of, the said defendant, or with the intention 
of cheating or defrauding the said defendant out of any land or 
anything whatsoever or at all; denies that at any time defend- 
ant objected or protested, by act or words, either In court or out 
of court, or at all, except as in plaintiff’s complaint herein 

alleged, against plaintiff's claims to the said N. E. | 
70 of S. E. + or against his making improvements thereon; 

denies that the matters mentioned in the allegations in plain- 
tiff’s complaint herein or any of them or all or any of the issues 
tendered thereby were fully or at all tried, determined, adjudicated, 
or finally si cw or settled at all in the contest in the Land Depart- 
ment of the United States, set forth in plaintiff's complaint herein, 
or in any abhor or at all in the said Land Department; denies 
that the said N. E.} of the S. Ek. } was, on the — day of ——, 1883, 
oratany time, was by the Hon. Secretary or any other officer of the In- 
terior or any other Department of the United States, awarded to the 
said defendant on the ground of prior settlement, continuous resi- 
dence, or cultivation, or any other groan id than that alleged in 
plaintiff’s complaint herein; denies that plaintiff’s claim to the said 
N. E. } of S. E. + was rejected by the said poe or any other De- 
partment on the ground that plaintiff had failed in the matter of 
settlement, residence, or cultivation, as required by the pre-emp- 
tion or any other laws of the United States, or on the ground that 
for more than three years or for an time following the settlement 
of plaintiff on the — N. ik. } of 8S. k. }, September Ist, 1871, or 


any other time, plaintiff had failed to reside upon or cultivate the 
sald land; er that in the said contest or any contest be- 
71 fore the United States Land Department or any Department 


the said plaintiff showed or attempted to show the acts, dec- 
larations, or doings alleged in plaintiff’s complaint herein or any 
part thereof, for the 86 greg for which the same are alleged in 
plaintiff’s said complaint or otherwise; denies that the said acts, 
declarations, or doings, or any sett ine, were passed upon by the 
acting Secretary or any other officer of the Interior or any other 
Department, either adversely to plaintiff or otherwise; denies that 
the rents, profits, and issues of the said N. E. ¢ of the S. E. 4, with- 
out the improvements made thereon by plaintiff, are worth the sum 
of one hundred dollars per annum or any sum greater than twenty 
dollars per annum; denies that the plaintiff’s possession of the 
said land was ever wrongful. 

HAZARD & WILSON, 
Attorneys for Plaintiff. 


4 
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STATE OF OREGON, | 


’ ’ P SS = 
County of Coos, | 


I, Cvrenus W. Sanford, being first duly sworn, say that I am the 
plaintiff named in the foregoing reply; that I know the contents 
thereof and believe the same to be true. 


C. W. SANFORD. 


Subscribed and sworn to before me this 26th day of September, 
A. D. 1885. 
[ SEAL. | SHEDDEN F. WILSON, 
Notary Public lor Ur. 


Indorsements: In the circuit court of the State of Oregon for the 
county of Coos. C. W. Sanford, plaintiff, vs, Li. W Sanford, defendant. 
Reply. Filed Sept. 26th,1885. J.J. Lamb,clerk. Hazard & Wilson, 
att’ys for pl’t’ff. 


72 Be it remembered that at a regular term of the circuit court 

of the State of Oregon in and for the county of Coos, began 
and held at the court-house, at Empire City, on the 2Ist day of Sep- 
tember, 1885, at which were present the Hon. R.S. Bean, judge 
J. W. Hamilton, district att’y; I. Hacker, sheriff; J.J. Lamb, clerk ; 
then on the 26th day of September, 1585, being the 6th judicial day 
of said term, when, am: yng others, the following proceedings were 
had, to wit: 


In the Circuit Court of the State of Oregon for the County of Coos. 


C. W. Sanrorp, Plaintiff, 
US, 


H. W. Sanrorp, Defendant. } 


The above cause coming on to be heard upon the defendant’s ap- 
plication for continuance, the plaintiff appearing by Hazard & Wil- 
son, fils attorneys, and the defendant above named by Crawford & 
Lockhart and C. B. Watson, his attorneys, and the court being 
fully advised in the premises, it is ordered by the court that said 
continuance be allowed if the defendant consent to the mmowing 
terms, to wit: That the plaintiff shall have the right to the use, Oc- 
cupation, and rents and profits of the N. E. } of 8. E. 4} of section 
9, township 2458., R. 12 west, of the Willamette meridian, during 

the pendency of the suit; and, no matter what the result of 
73 this litigation shall be, that plaintiff shall have the right to 

retain the possession of said land for such time as the court 
shall deem reasonable for the purpose of cultivating and removing 
anv crop he may have on said land at the time this suit shall be 
heard and determined, and that defendant pay to plaintiff one-half 
of the costs and disbursements for plaintiff’s witnesses at this term 
of court, and that the plaintiff make out his cost bill therefor under 
oath and submit the same to defendant's attorne VS within five d; ays 
from the making of this order, and that said defendant pay the 
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plaintiff or his attorneys said one-half of said witness fees within 
tive days thereafter, and that if the said defendant shall prevail in 
this suit, then that he shall have the right to tax the amount so paid 


in his cost bill against plaintiff; and, the dete ndant in open court 


consenting to said terms, it is ordered by the court that this suit be 
continued until next term of this court, upon the terms above men- 
tioned. 


(Journal signed) nh. S. BEAN, Judge. 
74 & 7d be it remembered that at a regular term of the circuit 


court of the State of Oregon in and for the county of Coos, 
began and held “al the court-house, at empire t Ly, On the 24th day 
of May, 1SS6, at which were present the Hon. R.S. Bean, judge ; 
J. W. Hamilton, district attorney; I. Hacker, sheriff; J. J. Lamb, 
clerk; then on the 2nd day of June, 1886, being the 7th judicial 
day of said term, when, among others, the following proceedings 
were had, to wit: 


[In the Circuit Court of the State of Oregon for the County of Coos. 
C. W. Sanrorp, Plaintiff, ) 
vs. > Cross- Bill in Equity. 
Il. W. Sanrorp, Defendant. J 
The above cause coming on to be heard, the plaintiff appearing 
by Hazard & Wilson, his attorneys, and defendant by Crawford & 
Lockhart, his att’ys ; and thereupon, by consent ol parties, this 
cause was tri d before the court on oral testimony, and the court, 
hot being fully advised as to what deer e should be 
the same under advisement. 
(Journal signed) R. S. BEAN, Judge. 


made, takes 


76 In the Circuit Court of the State of Oregon for Coos County. 


C. W. SANFORD, PI’, 
Us. » Cross- Bill in Equity. 
Hi. W. SANFORD. Def ’t. } 


The above-entitled suit coming on for trial at the regular May 
term, 1886, of the above-entitled court, plaintiff appearing by Haz- 
ard WN Wilson, his aitorneys, and defendant bv Crawford and Lock- 
hart, his attorneys, the court, after hearing the evidence and argu- 
ment of counsel, being in doubt in the premises, reserved said cause 
for further consideration ; and now, having fully considered the 
same, finds the following facts: 


(1.) 


That about May 1, 1871, defendant, H. W. Sanford, settled upon 
unsurveyed Government land in Coos county, Oregon, with the 
intention of taking 160 acres thereof as a pre-emption claim as soon 
as the same was surveyed. 
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(2.) 

That on or about Sept. Ist, 1871, at the request and solicitation 
of defendant, plaintiff, C. W. Sanford, moved from the State 
of California, where he was then residing, and settled upon 
the land in dispute in this case, the same being then unsur- 

veyed, with the intention of taking the same as a pre-emption 

claim as soon as surveyed, and has ever since said date resided 
upon and cultivated and improved said lands. 


~] 


(3.) 


That said settlement and cultivation of plaintiff on said land was 
made by plaintiff with the knowledge and consent and at the re- 
quest of defendant, said defendant point ing the same out to plaintiff 
and aiding and assisting him in the improvement of the same. 


(4.) 


That at no time has defendant resided upon or cultivated or im- 
proved said land or any part thereof. 


(D.) 


That at the time of the settlements of plaintiff and defendant, as 
mentioned in findings Nos. 1 and 2, it was supposed that defendant's 
claim would include 160 acres of Government land; but during the 

summer of 1872 it was ascertained that eighty acres thereof 
78 would belong to the State of ¢ yregon, for common-school pur- 


poses, aS SOON as surveyed. 


(6. } 


That in 1879 the land settled upon by plaintiff and defendant 
was duly surveyed by the United States and the approved plat 
thereof filed in the land office at Roseburg, Oregon, on July 31st, 
1879; wherein it was ascertained and determined that the N. E. } 
of the 8. E. } of sec. 9, T. 248., of R. 12 W., was a portion of the 
land settled upon by plaintiff at the request and with the knowledge 
and consent of defendant, as mentioned, findings Nos. 2 and 8. 


(7.) 

That on Sept. 9th, 1879, plaintiff filed in the Roseburg land office 
his declaratory statement, covering the N. } of the 8S. E. } and the 
E. 3 of the N. E. } of see. 9, T. 245., of R. 12 W., and on Sept. 27th, 
1879), defendant filed his declaratory Statement covering the Ie. L of 
S. W. 4, the N. W. } of 8. E. 3, and 8S. W. 4 of N. E. } of said sec- 
tion Y. 

(8.) 

That on Oct. 14th, 1880, said defendant was granted permission 

by the Commissioner of the General Land Office to amend his de- 
claratory statement so as to include therein the N. E. } of the 

79 S. E. 4 of sec. 9, T. 24 5., of R. 12, that being the land in 
dispute in this case. 
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(9.) 


That between the date of the settlement on the N. E. } of S. E. 
of sec. 9, being the land in dispute, and the winter of 1875~-'6, 
plaintiff, by the knowledge aud consent and at the request and with 
the assistance of defendant, made valuable improvements on said 
land, in building houses and barns and clearing and improving the 
same, of the value of $500, it being then understood by plaintiff and 
defendant that said land was a part of plaintiff's claim and would 
be taken by him asa pre-emption as soon as the same was surveyed, 
and said improvements were made with that object in view, as de- 
fendant very well knew. 


(10.) 


That about Jan’y, 1876, defendant first claimed any interest in 
the land in dispute, and at that time objected to plaintiff’s complet- 
ing the construction of a dwelling-house upon said land, saying the 
land belonged to him; but that is the first and only time defendant 
ever objected to plaintiff’s occupying and improving said land prior 
to the 2nd day of February, 1884, except in the commencement of 
the contest in the land office in 1882. 


80 (11.) 


That prior to the arrival in Oregon of plaintiff, as mentioned in 
finding No. 2, defendant employed and procured one Walker to 
hold the land in dispute for plaintiff, so as to prevent other parties 
from settling upon the same. 

(12.) 

That from the time of the settlement on the land in dispute by 
plaintiff to Jan’y, 1876, defendant made no objection to plaintiff's 
holding or occupying said land, nor did he claim any right to said 
land, but repeatedly stated tv plaintiff and other parties that the 
land belonged to plaintiff and was a part of his pre-emption claim. 

(13.) 

The decision of the Secretary of the Interior of Aug. 30th, 1883 
awarding the land to defendant, was made and based upon the fact 
that in the opinion of that officer defendant was the first settler 
upon said land and entitled to the same by reason of prior residence 
and cultivation. 


(14.) 
It is not true, as alleged in the answer, that plaintiff should 
8] move the house built by him in 1872 if the same should fall 


within defendant’s pre-emption claim, or that there was any 
agreement concerning the mnNoving of said house whatever. 


(15.) 

That between Jan’y, 1872, and Jan’y, 1883, plaintiff made valu- 
able and permanent improvements, with the knowledge of defendant, 
on the land in dispute, of the reasonable value of $1,500.00. 

5 — D ri 5 


34 H. W. SANFORD VS. C. W. SANFORD. 


(16.) 


That the rents and profits of said land during the time the same 
has been occupied by plaintiff, exclusive of the use of the improve- 
ments made thereon by plaintiff is reasonably worth the sum of 
$250.00. 

(17.) 


That at the time of the settlement upon the land in dispute by 
plaintiff, as mentioned in finding No. 2, he was a qualified pre- 
emptor under the laws of the United States. 

As conclusions of law, I find that plaintiff is entitled to a decree 

of this court perpetually enjoining and restraining the pro- 
82 ceedings at law in the action of ejectment mentioned in the 
complaint. 


(2.) 


The defendant holds the legal title to the land in dispute in trust 
for the plaintiff. 


(o.) 


That plaintiff is entitled to a decree requiring defendant to con- 
vey said land to plaintiff within twenty days from this date, and in 
case he fail so to do that said decree stand in place of such con- 
veyance. 

Dated Sept. 20th, 1886. 

R. S. BEAN, Judge. 


Indorsements: In the circuit court of the State of Oregon in and 
for the county of Coos. C. W. Sanford, pl’ff, vs. H. W. Sanford, def’t. 
Findings of facts and conclusion of law. Filed September 20th, 


1886. J.J. Lamb, clerk. 


In the Circuit Court of the State of Oregon in and for the County 
of Coos. 


W. Sanrorp, Plaintiff, ) 
vs. Cross- Bill in Equity. 
H. W. Sayrorp, Defendant. } 


83 Now comes the plaintiff in the above-entitled suit and 
moves the court to make the following additional findings of 
“oe ” the said suit, to wit: 

That the amended filing of the defendant herein mentioned 
in a 22nd allegation in plaintiff” s complaint herein, whereby the 
said defendant was enabled to change his original entry in such a 
manner as to include therein the northeast quarter of the southeast 
quarter of section 9,in township 24 south, of range 12 west, the land 
in controversy in this suit, was allowed on the ex parte affidavits of 
the said defendant and his two witnesses, and without any notice 
whatever to the said plaintiff; that it was not shown by the said 
affidavits or either of them that the said plaintiff was in possession 
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of or had any improvements upon the said land in controversy ; 
but, on the contrary, it was alleged in the said affidavit of defendant 
and of one of his said witnesses that the said defendant’s house and 
other valuable improvements belonging to the said defendant were 
situated upon the said land; that at the time the said defendant and 
his said witnesses made the said affidavits the said plaintiff was 
residing on the said land in controversy, and had a house and other 
valuable improvements thereon, worth several hundred dol- 
S4 lars, and the said defendant was well aware that such was 
the case, whereas the said defendant had no improvements 
of any kind whatsoever on the said land in controversy; that the 
Commissioner of the General Land Office was thereby imposed upon 
and was induced to allow the defendant to amend his said filings in 
manner aforesaid. 
2nd. That at the time the defendant settled upon unsurveyed 
land, as mentioned in the first finding of fact herein, he intended to 
take and hold as part of his pre-em ption claim eighty acres of land 
which, in the year 1872, he ascertained would be a part of a sixteenth 
section, and that notwithstanding the defendant was informed and 
well knew that he could hold the said eighty acres of land as a part 
of his pre-emption claim by virtue of the fact that he had made 
settlement thereon prior to survey, that he elected to purchase and 
did purchase said eighty acres of land from the State of Oregon, 
and that he never asserted any claim to the land in controversy 
until long after that time; and the said plaintiff further moves the 
court to make the following additional conclusions of law, to wit: 
Ist. That this court cannot review the action of the land office, 
however erroneous, if fairly and regularly had, upon the mere ques- 
tion of fact as to which was the prior settler upon or who first culti- 
vated the land in controversy, the said plaintiff or the said de- 
fendant. 
85 2ud. That the defendant is entitled to receive from the 
plaintiff the sum of fifty dollars, being the amount paid by 
the said defendant to the United States as the purchase price of the 
land in controversy. 
ord. That the plaintiff is entitled to recover judgment against the 
defendant for his costs and disbursements in this suit, and that the 
said sum of fifty dollars, or so much thereof as may be necessary, 
should be credited upon the said judgment, and if the said judgment 
does not amount to fifty dollars, the balance remaining shall be paid 
to the clerk of this court for the said defendant. 


HAZARD & WILSON, 
Attorneys for PU ff. 


Indorsements: In the cireuit court of the State of Oregon in and 
for the county of Coos. C. W. Sanford vs. H. W. Sanford. Motion 
for additional findings of fact and of law. Filed September 22nd, 
1886. J.J. Lamb, clerk. Hazard & Wilson, attorneys for plaintiff. 
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86 In the Circuit Court of the State of Oregon in and for the 
County of Coos. 


C. W. SANForpD, Plaintiff, ) 
vs. > Cross-Bill in Equity. 
H. W. Sanrorp, Defendant. } 


The plaintiff in this suit having duly filed his motion asking the 
court to make certain other findings of fact and conclusions of law 
herein in addition to the findings of fact and conclusions of law 
already, to wit, on the 20th day of September r, A. D. 1886, duly made 
and filed in this suit by the judge of this court, and it appearing 
to the court on the examination and hearing of said motion that 
it is right and proper that such additional findings of fact and con- 
clusions of law should be made, it is considered that the said motion 
be, and same hereby is, allowed, and the court makes the following 
findings of fact and conclusions of law in this suit, to wit 


87 Findings of Fact. 


ist. That the amended filing of the defendant herein mentioned 
in the 22nd allegation in plaintiff s complaint herein, whereby the 
said defendant was enabled to change his original entry in such a 
manner as to include therein the northeast quarter of the southeast 
quarter of section nine, in towns ship twenty-four south, of range 
twelve west, the land in controversy in this suit, was allowed on the 
ex parte affidavits of the said defendant and his two witnesses, and 
without any notice whatever to the said plaintiff; that it was not 


shown by the said affidavits or either of them that the said plaintiff 


was in possession of or had any improvements upon the said land 
in controversy ; but, on the contrary, it was alleged in the said affi- 
davit of defendant and of one of his said witnesses that the said 
defendant’s house and other valuable improvements belonging to 
the said defendant were situated upon the said land; that at the 
time the said defendant and his said witnesses made the said affi- 
davits the said plaintiff was residing on the said land in controversy, 
and had a house and other valuable improvements thereon, worth 
several hundred dollars, and the said defendant was well aware that 

such was the case, whereas the said defendant had no 
88 improvements of any kind whatsoever on the said land in 

controversy; that the Commissioner of the General Land 
Office was thereby imposed upon and induced to allow the defend- 
ant to amend his said filing in manner aforesaid. 

Qnd. That at the time the defendant settled upon unsurveyed 
land, as mentioned ; in the first finding of fact herein, he intended to 
take and hold as part of his pre-emption claim eighty acres of land 
which in the year 1872 he ascertained would be a part of a sixteenth 
section, and that notwithstanding the defendant was informed and 
well knew that he could hold the said eighty acres of land as a part 
of his pre-emption claim by virtue of the fact that he made settle- 
ment thereon prior to survey, that he elected to purchase and did 
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purchase said eighty acres of land from the State of Oregon, and 
that he never asserted any claim to the land in controversy until 
long after that time. 


Conclusions of Law. 


Ist. That this court cannot review the action of the land office, 
however erroneous, if fairly and regularly bad, upon the mere ques- 
tion of fact as to which was the prior settler upon or who first culti- 
vated the land in controversy, the said plaintiff or the said de- 

fendant. 
89 2nd. That the defendant is entitled to receive from the 
plaintiff the sum of fifty dollars, being the amount paid by 
the said defendant to the United States as the purchase price of the 
land in controversy. 

3rd. That the plaintiff is entitled to recover judgment against the 
defendant for his costs and disbursements in this suit, and that the 
said sum of fifty dollars, or so much thereof as may be necessary, 
should be credited upon the said judgment, and if the said judgment 
does not amount to fifty dollars the balance remaining shall be paid 
to the clerk of this court for the said defendant. 

Dated at Empire City, Oregon, this 22nd day of September, A. D. 
1886. 


KR. 8S. BEAN, Judge. 


[ndorsements: In the circuit court of the State of Oregon in and 
for the county of Coos. C. W. Sanford vs. H. W. Sanford. Ad- 
ditional findings of fact and conclusions of law. Filed September 
22nd, 1886. J. J. Lamb, clerk. 

90 Be it remembered that ata regular term of the circuit court 

of the State of Oregon in and for the county of Coos, began 
and held at the court-house, at Empire City, on the 20th day of Sep- 
tember, 1886, at which were present the Hon. R. 8. Bean, judge; J. 
W. Hamilton, district att’v; L. Harlocker, sheriff; J. J. Lamb, clerk ; 
then on the 22nd day of September, 1886, being the 3rd judicial day 
of said term, when, among others, the following proceedings were 
had, to wit: 


In the Circuit Court of the State of Oregon for the County of Coos. 


C. W. Saxrorp, Plaintiff, 
vs. Cross-Bill in Equity. 
H. W. Sanrorp, Defendant. 


In accordance with the foregoing findings of fact and conelusions 
of law heretofore made by the court herein and filed the 20th day 
of September, 1886, and the additional findings of fact and conclu- 
sions of law heretofore made by the court herein and filed the 22nd 
day of September, 1886, and in accordance with the facts admitted 
upon the pleadings herein, it is ordered, adjudged, and decreed by 
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the court that the defendant herein be, and is hereby, perpetually 
enjoined and restrained from ever prosecuting or proceeding at law 
in the action of ejectment mentioned in the complaint of 
9} plaintiff herein ; and it is further ordered, adjudged, and de- 
creed by the court that the defendant herein holds the legal 
title to the northeast quarter of the southeast quarter of section nine, 
in township twenty-four south, of range twelve, west, of the Willa- 
mette meridian, in Coos county and State of Oregon, the land in con- 
troversy herein, in trust for the plaintiff herein,:and that defendant 
herein be, and hereby is, required to convey said land to the plain- 
tiff herein within twenty days from the date of this decree, and in 
ase he fail so to do, then in that case this decree shall stand and 
operate as such conveyance of said land to plaintiff herein; and it 
is further ordered, adjudged, and decreed by the court that the plain- 
tiff herein have and recover from and off of the defendant herein 
his costs and disbursements in this suit, and that said defendant be 
credited upon said judgment, for costs and disbursements, with the 
sum of fifty dollars, the same being the purchase price paid by him 
for said land; and if said judgment for costs and disbursements shall 
not amount to the sum of fifty dollars, then that the plaintiff 
92 pay to the clerk of this court the difference between the amount 
of the costs and disbursements herein and said sum of fifty 
dollars, to be paid to defendant herein on demand by said clerk, and 
that execution issue for the enforcement of this decree, and that de- 
fendant have sixty days in which to prepare and file bill of excep- 
tions in this case. 
(Journal signed) R. S. BEAN, Judge. 


In the Circuit Court of the State of Oregon for the County of Coos. 


C. W. Sanrorp, Plaintiff, 
US. 


H. W. Sanrorp, Defendant. i 


It is hereby stipulated by and between the attorneys for the re- 
spective parties herein that the time allowed by the judge of the 
above-entitled court for defendant to file a bill of exceptions herein 
by defendant be, and the same is hereby, extended to the 20th day 
of December, 1886. 

Dated Nov. 20th, A. D. 1886. 

HAZARD & WILSON, 
Attorneys for Plaintiff. 

A. M. CRAWFORD, 
Attorney for Defendant. 


Indorsements: In the circuit court of the State of Oregon 

93 for the county of Coos. C. W. Sanford, plaintiff, vs. H. W. 
Sanford, defendant. Stipulation to extend the time to file 

bill of exceptions. Filed November 27tb, 1886. J. J. Lamb, clerk. 
Hazard & Wilson, plaintiffs attorneys. A.M. Crawford, defendant’s 
attorney. | 
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In the Circuit Court of the State of Oregon for the County of Coos. 


C. W. Sanrorp, Plaintiff, ) 
is 


H. W. Saxrorp, Defendant. } 


«) 


A bill of exceptions having on the 6th day of December, 1886, 
been duly presented to me for allowance in the above-entitled action, 
and it being necessary to have the same rewritten, it is ordered that 
the time for filing same be, and the same is hereby, extended until 
Feb. 15th, 1887. 

Dated December 16th, 1886. 

R. S. BEAN, Judge. 

Filed and entered Dec. 22nd, 1886. 


J. J. LAMB, Clerk. 


Indorsements: Circuit court, Coos county. Sanford vs. Sanford. 
Order extending time for filing bill of exceptions. Filed and 
entered December 22nd, 1886. J. J. Lamb, clerk. 


v4 In the Circuit Court of the State of Oregon for the County of 
Coos. 


C. W. Sanrorp, Plaintiff, 
is 


\ Cross-Bill In Equity. 
H. W. Sanrorp, Defend 


ant. | Notice of Appeal. 


To C. W. Sanford, plaintiff above named, and S. H. Sanford and §S. 
IF’. Wilson (Hazard & Wilson), his attorneys: 


You and each of you are hereby notified that H. W. Sanford, 
defendant in the above-entitled cause, hereby appeals from the 
judgement and decree rendered in the above-entitled court on the 
22nd day of September, 1886, in the above-entitled cause in favor 
of said plaintiff and against said defendant, ordering, adjudging, 
and decreeing that the defendant herein is hereby perpetually en- 
joined and restrained from ever prosecuting or proceeding at law 
in the action of ejection mentioned in the complaint of plaintiff 
herein ; and further ordering, adjudging, and decreeing that H. W 
Sanford, the defendant herein, holds the legal title to the northeast 
quarter of the southeast quarter of section nine, in township 
twenty-four south, of range twelve west, of the Willamette meridian, 

in Coos county, Oregon, being the land in controversy herein, 
95 in trust for the plaintiff herein, and that defendant be, and 

hereby is, required to convey said land to the plaintiff herein 
within twenty days from the date of said decree, and in case he 
fail so to do, then and in that case said decree shall stand and 
operate as such conveyance of said land to plaintiff herein; and 
further ordering, adjudging, and decreeing that plaintiff herein 
recover from and of the defendant herein his costs and disburse- 
ments in this suit, and that said defendant be credited upon said 
judgment for costs and disbursements with the sum of fifty dollars, 
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the same being the purchase price paid by him for said land, ang... 
if such judgment for costs and disbursements shall not amount to 
the sum of fifty dollars, then that plaintiff pay to the clerk of this 
court the difference between the amount of the costs and disburse- 
ments herein and said sum of fifty dollars, to be paid to defendant 
on demand by the clerk, and that execution issue for the enforce- 
ment of said judgment and decree, to the supreme court of the 
State of Oregon, and from the whole of said judgment and decree 
of said circuit court of the State of Oregon for the county of Coos 
made and entered in said cause. 

And H. W. Sanford, defendant and appellant, hereby specifies 

the following as the grounds of error upon which he intends 

96 to rely upon the appeal, to wit: 


I. 


That the circuit court erred in overruling defendant’s motion to 
strike out portions and different portions of plaintiff’s complaint. 


I. 


That the circuit court erred in overruling defendant’s demurrer 
to plaintiff’s complaint. 


ITI. 


That the circuit court erred in overruling defendant’s demurrer 
to different portions of plaintiff’s complaint. 
IV. 
That the circuit court erred in not dismissing plaintiff's complaint 
or cross-bill in equity upon the grounds that the same did not state 


facts sufficient to constitute a cause of suit, as pointed out and speci- 
fied in defendant’s demurrer and motion. 


V. 

That the circuit court erred in dismissing defendant’s action at 
law to recover possession of the premises in controversy herein and 
awarding plaintiff herein a judgment against defendant herein for 
his costs and disbursements in said action. 

VI. 

That the circuit court erred in admitting as evidence on the trial 
of said cause, after the same had been duly objected to by defendant, 
the testimony taken before the Land Department of the United 

States in a land contest under the pre-emption laws of the 
U7 United States, between plaintiff and defendant herein, to as- 
certain the rights of said parties under said pre-emption law 
to the land in controversy in this suit, said testimony being offered 
by plaintiff. 
VII. 

That the circuit court erred in admitting as evidence on the trial 

of said cause, after the same had been duly objected to by defendant 
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and over defendant’s objections, the affidavits and testimony taken 
before the Land Department of the United States under the pre- 
emption laws of the United States, under which defendant was 
allowed to amend his pre-emption filing for the land in controversy 
in this suit, said testimony being offered by plaintiff upon said trial. 


VIII. 


That the circuit court erred in admitting as evidence on the trial 
of said cause, after the same had been duly objected to by defendant 
and over defendant’s ohjections, the judgment-roll and deposition 
of defendant in a suit in equity between plaintiff and defendant 
herein, begun and tried in the circuit court of the State of Oregon 
for the county of Coos, entitled C. W. Sanford vs. H. W. Sanford, and 
in equity, for a dissolution of partnership and accounting, said judg- 
ment-roll and deposition being offered by plaintiff upon said trial. 


IA. 


YS That the cireuit court erred in admitting as evidence on 

the trial of said cause, after the same had been duly objected 
to by defendant and over defendant’s objections, the pleadings and 
decree in an action at law between plaintiff and defendant, com- 
menced and tried in justice’s court for Marshfield precinct, Coos 
county, Oregon, entitled C. W. Sanford vs. H. W. Sanford, action at 
law to recover possession of personal property, said testimony being 
offered by plaintiff. 

XA. 

That the cireuit court erred in finding No. 1 of his findings of 
fact in finding that C. W. Sanford, plaintiff herein, settled upon 
unsurveyed Government lands of the United States in Coos county, 
Oregon, about May Ist, 1871. 


XI, 


That — circuit court erred in his finding of fact No. 2 herein in find- 
ing that C. W. Sanford, plaintiff herein, about September Ist, 1871, 
settled upon the land in controversy with the intention of taking 
the same as a pre-emption claim as soon as surveyed, and has ever 
since said date resided Upon, cultivated, and Improved said lands. 

XI. 

That the cireuit court erred in finding No. 3 of his findings of 
fact in finding that the settlement and cultivation and residence of 
C. W. Sanford, plaintiff herein, on the land in controversy from 
about Septem ber Ist, 1S71, to the date of the trial of this suit was 
with knowledge, consent, and request of defendant. 


99 XIU. 


That the circuit court erred in his findings of fact No. 4 in find- 
ing that at no time has defendant resided upon or cultivated orim- 
proved said land or any part thereof. 


6—:; i Ss 
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XIV. 

That the circuit court erred in his findings of fact No. 6 in find- 
ing that from the approved plat of survey being filed in the United 
States land office at Roseburg, Oregon, on July 30th, 1879, wherein 
it was ascertained and determined that the N. E. } of S. E. } of sec. 
9, T. 248.1, of R. 12 W., of Will. mer., was a portion of the land 
settled upon by plaintiff. 

XV. 

That the circuit court erred in finding No.9 in his findings of 
fact in finding that between the dateof plaintiff’s settlement on the 
N. E. } of the 8. E. } of section 9, being the land in dispute, and 
the winter of 1875-’6 plaintiff, by the knowledge and consent and 
at the request and with the assistance of defendant, made valuable 
improvements on said land, in building houses and barns and clear- 
ing and improving the same, of the value of $500.00, it being then 
understood by plaintiff and defendant that said land was a part of 
plaintift’s claim as soon as the same was surveyed, and said im- 
provements were made with that object in view, as defendant very 
well knew. 


100 XVI. 


That the circuit court erred in his findings of fact in his finding 
No. 10, filed herein. 
XVII. 
That the circuit court erred in all his findings of fact in findings 
Nos. 11, 12, & 15, filed herein. 


XVITTI, 
That the circuit court erred in all his findings of fact contained 
in additional finding No. 1, filed herein. 


XIX. 

That the circuit court erred in all of his findings of fact contained 
+ . —_— 1 > . + 9 . | . , 
in additional finding of fact No. 2, filed herein. 

XX. 

That the circuit court erred in his conclusions of law in his find- 
ing No. 1, which finding No. 1 is in the following words, to wit: “] 
find that plaintiff is entitled to a decree of this court perpetually 
enjoining and restraining the proceedings at law in the action of 
ejectment mentioned in the complaint;” that said conclusion is 
not supported by the findings of fact made and filed herein or by 
any of them. 

XXI. 

That the circuit court erred in his conclusion of law No. 2, filed 
herein, which said conclusion No. 2 is in the following words: 
“That plaintiff holds the legal title to the land in dispute in trust 
for the plaintiff.” 
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1Q] That said conclusion is not supported by the findings of 
fact made and filed herein or by any of them. 


XXII. 


That the circuit court erred in his conclusion of law No. 3, filed 
herein, which conclusion is in the following words: “ That plaintiff 
is entitled to a decree requiring defendant to convey said land to 
plaintiff within twenty days from this date, and in ease he fail so 
to do, that said decree stand in place of such conveyance.” 

That said conclusion is not supported by the findings of fact made 
and filed herein, or by any of them. 


XXIII. 


That the circuit court erred in his additional conclusion of law 
No. 2, made and filed herein, which said conclusion reads as follows, 
to wit: 

“That the defendant is entitled to receive from the plaintiff the 
sum of fifty dollars, being the amount paid by the said defendant 
to the United States as the purchase price of the lands in contro- 
versy.” 

That said conclusion is not supported by the findings of fact made 
and filed herein or by any of them. 

XXIV. 

102 That the cireuit court erred in his additional conclusion of 
law No. 3, made and filed herein, which said conclusion reads 
as follows, to wit: 

“That plaintiff is entitled to recover judgment against the de- 
fendant for his costs and disbursements in this suit, and that the 
said sum of fifty dollars, or so much thereof as may be necessary, 
should be credited upon said judgment, and if said judgment does 
not amount to fifty dollars the balance remaining shall be paid to 
the clerk of this court for the said defendant.” 

That said conclusion is not supported by the findings of fact filed 
herein or by any of them. 

AXYV. 

That the cireuit court erred in rendering the decree herein in 
favor of plaintiff and against defendant; which said decree reads as 
follows, to wit: 

“C. W. SANFORD, Plaintiff, ) 


Us. , 
H. W. Sanrorp, Defendant. } 


In accordance with the foregoing findings of fact and conclusion of 
law, heretofore made and filed on the 20th day of September, 1886, 
and the additional findings of fact and conclusions of law, hereto- 
fore made by the court herein and filed the 22nd day of September, 
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1886, and in accordance with the facts admitted upon the 
103 pleadings herein, it is ordered, adjudged, and decreed. by 

the court that defendant herein be, and is hereby, perpetually 
enjvined and restrained from ever prosecuting or proceeding at law 
in the action of ejectment mentioned in the complaint of plaintiff 
herein. 

And it is further ordered, adjudged, and decreed by the court 
that the defendant herein holds the legal title to the northeast 
quarter of southeast quarter of section nine, in township twenty- 
four south, of range twelve west, Willamette meridian, in Coos 
county, State of Oregon, the land in controversy herein, in trust for 
the plaintiff herein; and defendant herein be, and hereby is, re- 
quired to convey said land to the plaintiff herein within twenty 
days from the date of this decree; and in case he fail so to do, then 
and in that case this decree shall stand and operate as such convey- 
ance of said land to plaintiff herein; and it is further ordered, ad- 
judged, and decreed by the court that the plaintiff herein have and 
recover from and off of the defendant herein lis costs and disburse- 
ments in this sult, and that said defendant be credited upon said 

judgment for costs and disbursements worth the sum of fifty 
104 dollars, the same being the purchase price paid by him for 

said land; and if said judgment for costs and disbursements 
shall not amount to the sum of fifty dollars, then that the plaintiff 
pay to the clerk of this court the difference between the amount of 
the costs and disbursements herein and said sum of fifty dollars, to 
be paid to defendant herein on demand by said clerk, and that exe- 
cution issue for the enforcement of said decree, and that defendant 
have sixty days in which to prepare and file bill of exceptions in 
this case.” 

That said decree is not supported by the findings of fact and con- 
clusion of law or by any of them. 

XXXVI. 

That the circuit court erred in not finding and giving a decree in 
favor of defendant. 

Dated this 17th day of February, 1887. 

A. M. CRAWFORD, 
Attorney for Defendant and Appellant. 


Indorsements. 
STATE OF OREGON, | 
County of Coos, {| 
I hereby certify that I received the within notice of appeal 
105 ~=on the 18th day of February, A. D. 1887, and that I served 
the same in Coos county, in the State of Oregon, by deliver- 
ing in person toS. F. Wilson, on the 18th day of February, 1887, 
one of the attorneys for the plaintiff, a true copy of the original 
notice of appeal, certified to be such by A. M. Crawford, attorney for 
the said defendant and appellant. 
Dated this 18th day of February, A. D. 1887. 
L. HARLOCKER, Sherif: 


Ss . 
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2nd indorsement: In the cireuit court of the State of Oregon for 
Coos county. U. W. Sanford, plaintiff, vs. H. W. Sanford, defend- 
ant. Notice of appeal. riled February LSth, 1SS/. J, J. Lamb, 
clerk. A.M. Crawford, att’y for def’t and app'l’t. 


LOG STATE OF OREGON, | 
( ounty of ( NOR. } 


I, J. J. Lamb, county clerk and ex officio clerk of the cireuit court 
for said Coos county, Oregon, hereby certify that 1 have compared 
the foregoing COPY of the judgment-roll and notice of appeal in the 
case of C. W. Sanford, plaintiff, vs. H. W. Sanford, defendant, with 
the original pleadings, orders, papers, and journal entries that con- 
stitute such judgment-roll and with the original notice of appeal, 
all now on file in my office, and that the same is a correct tran- 


? 


script therefrom and of the whole of such originals constituting such 
judgment-roll as aforesaid, together with all the indorsements 
thereon; and I further certify that on the 25rd day of February, A. 
D. 1887, the said H. W. Sanford, as appellant, duly tiled with me 
us clerk of the said circuit court his undertaking On appeal in the 
said case, with S. R. Crawford and R. Main as sureties, no amount 
being specified In the said undertaking, and the same being given 
for an appeal and a stay of proceedings. 

In witness whereof | have hereunto set my hand and affixed the 
seal of the said circuit court this 26th day of February, A. D. 1887. 

J. J. LAMB. 
Cl rk of thee Circuit (‘ourt for (008 County, Oregon. 


Clerk’s fees, $50.00. 


107 Be it remembered that at a regular term of the supreme 

court of the State of Oregon, begun and held at the court- 
room, in the city of Salem, on the first Monday, the 7th day, of 
March, 1887—present, Hon. William P. Lord, chief justice; Hon. 
W. W. Thayer, associate justice; Hon. Reuben 8. Strahan, associate 
justice, and J. A. Stratton, clerk—the following proceedings were 
had on Wednesday, the 16th day of March, 1587, the same being 
the seventh judicial day of said term: | 


C. W. SANFORD, Respondent, 
vs > Appeal from Coos County. 


H. W. SANFORD, Appellant. } 


This cause having heretofore, to wit, on Thursday, the 10th day 
of March, 1887, been duly argued by the attorneys for the respective 
parties above named and having been then by this court reserved 
for further consideration, now, at this time, this court, having duly 
considered all the questions presented by the transcript in said 
cause and the arguments of the respective attorneys thereon and 
being now fully advised in the premises, finds that there is not error, 
as alleged, and that the said appellant holds legal title to the real 
estate described in the complaint herein, to wit, the southeast 
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quarter of section 9, in township twenty-four south, of range twelve 
west, of the Willamette meridian, in Coos county, Oregon, in trust 
for the respondent herein, and that said respondent is entitled toa 
conveyance from said appellant of said premises in fee simple. It 
is therefore considered by the court that the said respondent 

is equitably the owner in fee simple of said premises; 
108 that the said appellant be, and he is hereby, forever enjoined 

and restrained from prosecuting any proceeding at law for 
the recovery of the possession of said premises, and particularly the 
action of ejectnent mentioned in the complaint herein ; that within 
thirty days from the entry of this decree in the court below the said 
appellant make, execute, and deliver to the said respondent, duly 
witnessed and acknowledged, so as to entitle it to record, a good and 
sufficient deed of Conveyance of the real estate aforesaid, and of 
all his right, title, and interest therein, with a covenant of warranty 
against all persons claiming or to claim the said property or any 
part thereof by, through, or under the said appellant,and that upon 
the failure or neglect of said appellant to execute such instrument, 
then this decree stand and enure as such conveyance, and in lieu 
thereof that the said respondent have and recover of the said appel- 
lant, and also from 8S. R. Crawford and R. Main, his sureties on this 
appeal, the costs aud disbursements of this appeal, allowed and taxed 
at $44.00, and also the costs and disbursemeuts of this cause in the 
court below, taxed or to be taxed, less the sum of fifty dollars, the 
amount paid by said appellant to said respondent as the purchase 
price of said land; that this cause be remanded to the court below, 
and that a decree be there eutered and docketed in accordance here- 
with. 


109 In the Supreme Court of the United States. 


H. W. Sanvorp, Plaintiff in Error, ) 
Us, > 
©. W. Sanrorpb, Def’t in Error. j 


Writ of error to the supreme court of the State of Oregon. 


H. W. Sanford, plaintiff in error above named, assigns the fol- 
lowing errors in the proceedings and record of the supreme court of 
the State of Oregon, returned in obedience to the writ of error in 
the above-entitled proceeding,and to which this assignment of errors 
is attached, upon which he relies to reverse the judgment and decree 
of the said supreme court of the State of Oregon described in said 
writ of error: 

First. ‘The supreme court of the State of Oregon erred in that it 
adjudged and decreed that the matters alleged in the complaint in 
the suit of C. W. Sanford vs. H. W. Sanford were or are sufficient to 
authorize or support said decree. 

Second. Said supreme court of the State of Oregon erred in its 
said decree, in that it therein sets aside and annuls the patent issued 
by the United States in favor of plaintiff in error, conveying to him 
the lands described in said decree. 


H. W. SANFORD VS C. W. SANFORD. AT 


Third. Said supreme court of the State of Oregon erred in its 
said decree, in that it thereby overruled and denied the validity of 
the decision of the Secretary of the Interior made in the con- 
110 ~—_— test between C. W. Sanford and H. W. Sanford, set forth in 
said complaint; which devision was in favor of this plaintiff 

and against said defendant. 

Fourth. Said supreme court of the State of Oregon erred in its 
said decree, in that the facts alleged in the complaint and found by 
said court do not show any fraud of plaintiff in error or imposition 
upon the officers of the Land Department or land officers of the 
Government of the United States, or any fraud, misconduct, or mis- 
take of said officers such as could authorize or permit said court to 
set aside, reverse, modfy, or overrule their action in awarding the 
land deseribed in said decree to this plaintiff and issuing to him the 
patent therefor. 

lifth. Said supreme court of the State of Oregon erred in its said 
decree, In that the facts alleged In the pleadings and the facts found 
by the said court in said suit were not sufficient to authorize or sus- 
tain said decree. 

Sixth. Said supreme court of the State of Oregon erred in its said 
decree, in that it by said decree, without authority of law and with- 
out any fact, either alleged or proven, to sustain the same, deprives 
plaintiff in error of his rights to the land described in the complaint, 
granted to him by the patent of the United States described in the 
complaint. 

Seventh. The supreme court of the State of Oregon erred in its 
said decree, in that no facts are alleged in the pleadings or found 
by the court upon which it had any jurisdiction or authority to 
make its said decree that plaintiff in error took or held the patent 

of the United States described in the complaint or the legal 
11] title to the lands therein granted to him in trust for the de- 
fendant in error; all of which several errors fully appear in 
the return of the said supreme court of the State of Oregon to said 
writ of error and, as plaintiff in error alleges, are sufficient to reverse 
said decree of the supreme court of the State of Oregon. 
JAMES F. WATSON, E. B. WA'TSON, WILSON, 
T. HUME, & A. M. CRAWFORD, 
JOHN H. MITCHELL, 


Counsel for Prey Ln Error. 


With the following indorsements: Filed Sep. 30th, 1887. W. H. 
Holmes, clerk of the supreme court of the State of Oregon. 


112 U. J.B. DerpartMent or THE intertor, D. K. M. K. 
WASHINGTON, August 30, 1885. 
The Commissioner of the General Land Office. 

Str: I haveconsidered the case of H. W. Sanford vs. C. W. Sanford, 
involving the N. E.} of the S. E.} of section 9, township 245., 
range 12 W., Roseburg, Oregon, on appeal by the plaintiff from 
your decision of July 8th, 1882, awarding the land to the defendant. 
It appears that the township plat embracing said section was filed 
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July 31, 1879; that on September 8, 1879, C. W. Sanford filed de- 
claratory statement No. 3600, covering said tract, alleging settlement 
September 1, 1870; that on September 27, 1879, H. W. Sanford filed 
declaratory statement No. 3615, not covering said tract, alleging 
settlement May 20, 1871, and that on subsequent ap plication your 
office permitted an amendment of the latter’s filing so as to include 
said tract. There are two preliminary questions to be settled before 
considering the case on its merits: Firstly, plaintiff objects to the 
admission as evidence of a transcript from the records of the Coos 
county circuit court of Oregon, in a suit between the same parties, 

for the reason that he is entitled to have all and not part of 
113 =the tesiimony read. As the transcript contains only the 

tindings of the court and the written testimony of the said 
plaintiff, as it concerned the land in contest, and as plaintiff was 
present when it was offered and at liberty to explain any part of it 
or to have the entire testimony produced if he desired it, it is held 
that said transcript is admissible as evidence; secondly, defendant 
objects to the admission as evidence of certatn depositions taken 
before Alex. Stauff, commissioner, for the reason that he did not re- 
ceive notice from said Stauff of the time at which said deposition 
would be taken, as required by the commissioner. It appears that 
the proceedings were regular; that defendant’s counsel duly received 
a copy of the names of the witnesses and of the interrogatories; that 
he failed to file cross-interrogatories within the period provided, and 
that he has not objected to the competency of the witnesses. ‘The 
rules of practice contemplate the filing of cross-interrogatories, and 
that the testimony shall be taken only on the interrogatories trans- 
mitted to the commissioner. Wherefore defendant received the 
notice to which the rules entitled him, has lost no rights except 
those he waived, and it is held that the said depositions are admis- 
sible as evidence. ‘The records fail to show a ruling on the above 
objections by your office or by the local land office, or whether 

the evidence referred to was considered by either office. 
114. Upon careful examination of the evidence I find thatin 187] 

H. W. Sanford settled upon one hundred and sixty acres of 
land with the view to pre-empting it when surveyed, and that he 
made valuable improvements on it, including the tract in contest; 
that he afterwards invited C. W. Sanford to join him, and assigned 
him a certain tract whereon to build a cabin, with the understand- 
ing that 1f said tract fell within his claim, starting the line of survey 
from the lands of the adjoining settler on the south, it should be 
the property of the plaintiff, and the defendant should remove to 
the next forty acres; that plaintiff aided defendant to build a cabin 
and otherwise improve said tract about January, 1872, and after- 
wards, during the same year, had the survey made which, starting 
as agreed, included the tract in contest; that defendant never made 
or maintained a permanent residence on the land for three years, 
and during the following two years resided and kept a hotel in the 
town of Marshfield, whilst plaintiff occupied and cultivated it; that 
in the fall of 1875 defendant sent lumber and workmen to build a 
house on said tract, and was ordered away by plaintiff and forbid- 
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den to build on it, on the ground that it was plaintiff’s land ; but 
that he built there notw ithstanding said notice and has resided there 

since, and that the plaintiff has never ceased to regard and 
115 io treat said tract us his pre-emption claim, whilst the de- 

fendar* occupied it prior to 1875, subject to the contract 
above referred to, and since 1875 has never occupied it as a claim 
with the plaintiffs consent. On these findings it is evident that C. 
W. Sanford acquired no night by his orlgipal license to occupy or 
by his subsequent forcible intrusion and settlement upon H. W. 
Sanford’s claim, and therefore his filings should be canceled and the 
land awarded to the latter. Your decision is accordingly reversed. 
Herewith are returned the papers accompanying your letter of No- 
vember 17, 1882. 

Very respectfully, 

M. L. JOSLYN, 
icling Secre tary. 
A. M. CRAWFORD, 
Altorney for De; t, HH. lV. Sanford. 

Vol. 8, 848. 


Dated Oct. 28, LSS86. 


The foregoing bill of exceptions is this day SIG Tit d, allowed, and 
ordered filed as part of the record in this suit 
Dated Jan’y 3ist, 1887. 


R. S. BEAN, Judge. 


116 Ww. oe Wi 
a. Oe 
G. DEPARTMENT OF THE INTERIOR, we 
GENERAL LAND Orrice, Feb. 18, 1886. J. G., 

I, Wm. A. J. Sparks, Commissioner of the General Land Office, 
do hereby certify that the annexed papers—papers one to one hun- 
dred and twenty-three, inclusive—are a true and literal exempli- 
fication of the testimony and other papers ih the ease of Sanford 
vs. Sanford, Roseburg (Oregon) land office, now on file in this office. 

In the testimony whereof | have hereunto subscribed 
[SEAL.] my name and caused the seal of this office to be affixed, at 
the city of Washington, on the day and year above written. 
WM. A. J. SPARKS, 
Commissioner General Land Office. 


117 C. W. Sayrorp, Respondent, 
Us - Filed March 16, 1887. 


H. W. Saxrorp, Appellant. ) 


A. M. Crawford and J. F. Wilson for appellant. 
S. H. Hazard for respondent. 


Opinion by LorD, C. J.: 
This is a suit begun by cross-bill to enjoin an action of ejectment 
brought by defendant, and to have him declared a trustee of the 
ad — > 
i—oa78 
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legal title to certain lands described therein. The defendant is the 
holder of a patent of the United States to said lands under the pre- 
emption laws, and tha object of the present suit is to charge him as 
trustee of said property and to compel a conveyance to the plaintiff. 
It may be admitted that the facts are not stated in the complaint 
with much conciseness or precision, but we think they are sufficient 
as alleged, if proved, to entitle the plaintiff to the relief for which 
he prays. There can be no doubt but that it is the duty of the 
officers of the Land Department to determine upon the facts to 
whom patents shall be issued for the public lands. The law has 
entrusted them with the performance of this duty, and when done 
all reasonable presumptions must be indulged in support of their 
action. As to all matters of fact within the scope of their author- 
ity their findings must be taken as conclusive,in the absence of 
fraud and imposition. 

This doctrine has often been expressly affirmed by the highest 
judicial tribunal of the country. Johnson vs. ‘Towsley, 15 
Wall., 72; Moore vs. Robinson, 96 U. 8., 530; Smelting Com- 

panv vs. Kent, 104 U. S., 636. Hence a patent can- 
118 not be collaterally attacked, but only by a direct proceeding 

in equity, based on mistake of the law in its issuance or fraud 
and imposition in its procurement. “If the officers of the law,’ said 
Mr. Justice Field, “ mistake the law applicable to the facts or mis- 
construe the statutes and issue a patent to one not entitled to it, the 
party wronged can resort to a court of equity to correct the mistake 
and compel the transfer of the legal title to him as the true owner. 
The court in such case merely directs that to be done which these 
officers would have done if no error of law had been committed. 
The court does not interfere with the title of a patentee when the 
alleged mistake relates to a matter of fact concerning which tiiese 
officers may have drawn wrong conclusions. A judicial inquiry as 
to the correctness of such conclusion would encroach upon a juris- 
diction which Congress has devolved exclusively upon the Depart- 
ment. It is only when fraud and imposition have prevented the 
unsuccessful party in a contest from fully presenting his case or the 
officers from fully construing it that a court will leok into the evi- 
dence. It is not enough, however, that fraud and imposition have 
been practiced upon the Department, or that false testimony or 
fraudulent documents have been presented; it must appear that 
they affected his determination, which otherwise would have been 
in favor of the plaintiff. He must in all cases show that but for 
the error or fraud or imposition of which he complains he would 

have been entitled to the patent. It is not enough to show 
119 that it should have been issued to the patentee. It is for the 

party whose rights are alleged to have been disregarded that 
relief is sought, not for the Government, which can file its own bill 
when it desires the cancellation of a patent unadvisedly or wrong- 
fully issued. Bolball vs. Della, 114 U.8., 47; Sparks vs. Pierce, 115 
U.5S., 408. 

The application of these principles to the facts in hand are de- 
cisive of thiscase. At the outset it may be said that itis clear from 
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the evidence that the defendant has not at any time resided upon 
or cultivated or improved the land in dispute or any part thereof; 
but this of itself is not enough to serve the purposes of the plaintiff. 
It only shows that the defendant is not entitled to a patent. The 
law requires the plaintiff to go further and show such a compliance 
with the law but for the fraud or imposition of the plaintiff he 
would be entitled to and awarded the patent for the lands. In 1871 
the defendant, who is the brother of the plaintiff, had settled upon 
a certain parcel of unsurveyed public lands as a pre-emption claim. 
Adjoining his claim there were other such public lands. With a 
view to secure it for his brother, who then resided in Califormia, he 
put in possession of it a friend to temporarily hold it until he could 
notify his brother and ascertain whether he desired to make a settle- 
ment upon it as a pre-emption claim. Under this state of facts he 
wrote to the plaintiff and requested him to come to Oregon 
and settle upon the adjoining claim. In _ response to that 
Invitation the plaintiff came for the purpose of settlement 
upon the land, and the defendant pointed it out to 
120 him and helped him to build his cabin upon it in fur- 
therance of his settlement. Thev thus resided upon ad- 
joining claims for several years, the defendant all the while recog- 
nizing the settlement of the plaintiff, who, in the meantime, 
had made improvements, all of which were located on thé forty 
acres now in dispute. In 1879 the lands settled upon by these 
parties were surveyed and the plat thereof filed in the land office 
at Roseburg, when it became known that the tract of land in dis- 
pute belonged to that portion of the land settled upon by the plain- 
tiff under the circumstances indicated. On September 9 and 27, 
respectively, of that year the plaintiff and defendant filed their de- 
claratory statements to the parcels of land upon which they had 
settled. More than a vear afterwards the defendant amended his 
declaratory statements so as to include the tract in dispute and upon 
which the plaintiff had resided for quite a number of years and 
had built his house and barn and outhouses, set out an orchard, 
and made other improvements. The evidence shows and tbe court 
below finds that this was procured upon the ex parte attidavits of 
the defendant and two witnesses and without any notice to the 
plaintiff of the proceeding. It is beyond dispute, at this time and 
when these affidavits were made, that the plaintiff was then and 
had been during the time before mentioned residing upon and im- 
proving the identical land included in this amended statement. 
By this means the defendant was enabled to procure the patent in 
fraud of the rights of the plaintiff, and it is clear from the evi- 
dence but for such fraud and imposition he would not only 
121 have been entitled to but have been awarded the patent. 
We have not undertaken to refer to all the facts in detail. 
We are satisfied that the decree must be affirmed. 
122 Srate oF OREGON, |... 
County of Marion, if i 
[, W. H. Holmes, clerk of the supreme court of the State of Ore- 
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gon, do hereby certify that the foregoing transcript has been by me 
“arefully compared with the original record, as follows: 

First. The petition for writ of error in the case entitled H. W. 
Sanford vs. ©. W. Sanford, and that pages 2 to 12 hereof contain a 
true and correct transcript and the whole thereof of such original 
petition. 

Second. With the original order allowing said writ in said cause, 
and that page 13 hereof contains a true and correct transcript and 
the whole thereof of such original order. 

Third. With the original bond on appeal in said cause, and that 
pages 14 to 16, inclusive, hereof contain a true and correct tran- 
script and the whole thereof of such original bond. 

Fourth. With the original citation in said cause, and that pages 
17 and 18 hereof contain a true and correct transeript and the 
whole thereof of such original citation. 

Fifth. With the original transcript of the cross-bill filed in this 
court from the county of Coos, in said State, and that pages 19 to 
45, inclusive, hereof contain a true and correct transcript and the 
Whole thereof of such original transcript of cross-bill in the cause 
therein, entitled C. W. Sanford vs. H. W. Sanford. 

Sixth. With the original transcript of the demurrer to said cross- 
bill in said cause, and that pages 46 to 51, inclusive, hereof contain 
a true and correct transcript and the whole thereof of such tran- 

script of demurrer. 
123 Seventh. With the transcript of the motion to strike out 
said cross-bill, and that pages 52 and 53 hereof contain a 
true and correct transcript of the same and of the whole thereof. 

Eighth. With the transcript of the order and judgment of the 
circuit court of Coos county on said motion and demurrer, and that 
pages 54 and 55 hereof contain a true and correct transcript and 
the whole thereof of said order and judgment. 

Ninth. With the transcript of the answer to said cross-bill, and 
that pages 55 to 7], inclusive, hereof contain a true and correct 
transcript of the same and the whole thereof. 

Tenth. With the transcript ef the order of said cireuit court con- 
tinuing said cause, and that pages 72 to 74, inclusive, hereof con- 
tain a true and correct transcript of the same and the whole 
thereof. 

Kleventh. With the transcript of said circuit court taking said 
‘ause under advisement, and that page 74 hereof contains a true 
and correct transcript of the same and the whole thereof. 

Twelfth. With the transcript of findings of fact and conclusions 
of law by said circuit court in said cause, and that pages 76 to 82, 
inclusive, hereof contain a true and correct transcript of the same 
and the whole thereof. 

Thirteenth. With the transcript of motion for additional 

124 = findings of fact and conclusions of law in said cause, and 

that pages 82 to 85, inclusive, hereof contain a true and 
correct transcript of the same and the whole thereof. 

Fourteenth. With the additional findings of fact and conclusions 
of law by the said circuit court in said cause, and that pages 86 to 
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89, inclusive, hereof contain a true and correct transcript of the 
same and the whole thereof. 

Fifteenth. With the transcript of the decree of said ecireult court 
in said cause, and that pages 90 to 92 hereof contain a true and 
correct transcript of the same and the whole thereof. 

Sixteenth. With the transcript of stipulation extending time to 
file bill of exceptions in said cause, and that page 92 hereof con- 
tains a true and correct transcript of the same and the whole thereof. 

Seventeenth. With the transcript of the order of said circuit court 
so extending the time to file bill of exceptions, and that page 93 
hereof contains a true and correct transcript of the same and the 
whole thereof. 

Kighteenth. With the transcript of the notice of appeal in said 
cause, and that pages 94 to 105, inclusive, hereof contain a true 
and correct transcript of the same and the whole thereof. 

Nineteenth. With the certificate of the clerk of said Coos county 
to the transcript in said cause, and that page 106 hereof contains a 

true and correct transcript of the same and the whole thereof. 
125 Twentieth. With the decree of the supreme court of the 

State of Oregon in said cause, and that pages 107 and 108 
hereof contain a true and correct transcript of said decree and the 
whole thereof. 

Twenty-first. With the assignment of errors in the cause entitled 
H. W. Sanford, pl’ff in error, vs. C. W. Sanford, def’t in error, and 
that pages 109 to 111, inclusive, hereof contain a true and correct 
transcript of the same and the whole thereof. 

Twenty-second. With the transcript of the reeord in said cause 
of C. W. Sanford vs. H. W. Sanford, appealed to the supreme 
court of the State of Oregon from Coos county; of the opinion and 
findings of the Hon. Secretary of the Interior, offered and received 
as evidence in the trial of said cause and constituting a_ part of 
the bill of exceptions in said cause, and that pages 112 to 116, in- 
elusive, hereof contain a true and correct transcript of the same 
and the whole thereof. 

Twenty-third. With the opinion of the supreme court of the 
State of Oregon in the case of C. W. Sanford vs. H. W. Sanford, 
and that pages 117 to 121 hereof contain a true and correct tran- 
script and the whole thereof of said opinion as the same and the 
whole thereof severally appear of record and in my official custody 
and keeping. 

Witness my hand and the seal of the said supreme court, affixed 
at my office, in the city of Salem, Oregon, this October the 6th, 
A. D. 1887. 

[Seal Supreme Court, State of Oregon. ] 
W. H. HOLMES, 


Clerk of said Supreme Court. 


Endorsed on cover: Oregon supreme court. No. 578. H. W. 
Sanford, plaintiff in error, vs. C. W. Sanford. Filed October 22, 
1SS7. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1890. 


H. W. Sanrorp, Plaintiff in Error, ) 
ne. » No. 275. 
C. W. Sanrorp. Defendant in Error. } 


Brief and Argument for Plaintiff in Error. 


Error to the Supreme Court of the State of Oregon ; 

This is an attempt to retry in Equity the same questions of 
fact which were originally tried and decided against the defend- 
ant in error by the Secretary of the Interior, in the contest 
before the Land Department. 

The cross-bill in Equity filed by defendant in error in the 
Circuit Court of Coos County, Oregon, (Record, pp. 8-18,) 
recites at great length the various acts of settlement performed 
by him on the tract of land in dispute, which acts, he claims, 
invested him with a prior ¢quity in the lard; but these facts 
all existed prior to the year 1883, when the contest between 
these same parties was tried before the Land Department, and 
they formed the subject matter of that trial, as is abundantly 
shown by the decision of the Secretary of the Interior. (Ree- 
ord, p. 47-48.) The defendant then had his day in Court 
before the tribunal specially constituted by law for the trial ot 
these questions, and he had a full.and fair opportunity to pre 
sent his testimony upon all the facts in the case, and he dic 


present such testimony, and was cast in the action. The sec 
re tary had before him the same dis} uted que stions of tact, and, 
upon consideration of the whole testimony, he decided the cas¢ 
in favor of the plaintiff in error—H. W. Sanford—ar nd on 
ground of his decision was, that as a matter of fact the defend | 
ant in error, C. W. Sanford, had not maintained a residence on 
the land for three years between 1872 and 1875, and as a 
result of such abandonment had thereby lost all right to ente1 
it under the pre-emption law as against H. W. Sanford. (Kee 
ord, p. 48.) 

The findings of fact by the Circuit Court (Record, pp. 31-55 
are simply findings of fact on precisely the same questions which 
were tried and determined before the Land Department. The 
findings of fact by the Secretary of the Interior in the contest 
before the Land Department were final and conclusive, and the 
same questions were not open to retrial by the Cireuit Court ot 


Coos County. 


‘ 

Vance vs. Burbank, 101 U.S., 519: 

Johnson vs. Towsley. 13 Wallace, 72: 

Warren vs. Van Brunt, 19 bid , 646; 

Ship le yy MS » Cowen. Q] U ee - Oo? 

Moore V8. Robbins, 906 U. S., 530 : 

Marquez vs. Frisbie, 101 U.38., 473; 

Vance vs. Burbank, com 519: 

Boha!}!] vs. Dilla, 114 | ty ; 

Sparks vs. Pierce, 115 U. , 408. 

The Supreme Court of Oregon, by its decision in the cas , 

(Record, Pp: 50-51,) admitted that the decision of the Se retary 
of the Interior was final in the absence of fraud, but held that, 


by reason of certain false affidavits filed by the plaintiff in error 
in order to secure an amendment to his pre-emption filing upon 
the tract in dispute, the Land Department was deceived and 
inisled into granting him a patent. 

The precise words of the Court are these : 


“By this means (the alleged false affidavits) the ‘defendant 
was enabled to procure the patent in coal of the rights of the 


plaintiff, and it is clear from the evidence but for such fraud 
and im position he (djetendant in error) would not only Have 


. — | . : , ; 4] 
Dee) entitled rf) Dut have heen awarded Lille patent. 


Rew ord }). 51. 


This finding was clearly erroneous, and is affirmatively dis- 


, ' 
7 ' + 
4 sHNown 7 


proved by the record in this case. as wil » a demon 
stration, 

The cross-bill filed by C. W. Sanford simply sets up certain 
Lacs which are design d and intended LO est tbl} hy hie supervor 
juey iD the tract of land which had been Dale nted to H. W. 

ln paras raph 22 of this bill he alleged that H. W. Sanford 
Was allowed LO ame nd his pre em ption filing 80 a to embrace 
the tract in dispute, by the Commissioner of the General Land 


Office. hut he does not allege that that amendment was allowed 


hy or through the use of false affidavits, or charge any fraud 


whatever in the procure ment of said amendment. 


, 


[In paragraph 24 of the cross-bill he alleged : 


‘That the said Secretary of the Interior based his said decision 
upon the ground that the defendant (plaintiff in erfor) was the 


oldest settler upon the publie lands, and that he ou 
the right to include a full claim of 160 acres of Jand. 


‘he riginal findings of act and conclus ms Of iaw were 

led in the Cireutt Court on September 20, 1886, and are based 
upon the theory of prior equilres in ©, W. Sanford. (Record, 
pp. 31-34.) On Septem ber 22, 1886, two days after these find- 
ings were filed, the defendant in error requested the additional! 


finding that H. W. Sanford procured his amended filing by 


false afidavits which were an imposition and fraud on the Com- 


missioner of the Genera! Land Office. 


Record, p. 34. 


ry : } } - i - : , , 
The trial court made the additional finding as requested, 
(Record, p. 36,) and in this manner the question of fraud was 


| 


put into the record. 

The cross-bil) as filed did not charge any fraud in this 
amended filing. and the hill IDAs TLeV! amended 70 as to make 
any such allegation, and the fraud question seems to have been 


an afterthoucht 


_ . , : - , +} 
[here sa Variance between the allegati ns oO} the bill ana 


} ‘ 4 1} +s . ‘ ] 4a . e - 
the aecree ol the Court, and the ailevgations of the bill ire pol 
broad enough LO sustain the decree, for it Is settled law that 


the decree must conform to the pleadings, as well as to the 


i 


proofs in the cause. 


Crocket vs. Lee, 7 Wheat., 522 
Carneal vs. Banks, 10 zbid, 181 
Harding vs. Handy, ll ahead. 108: 
Piatt vs. Vattier, 9 Peters, 406: 
Boone vs. Chiles, 10 thid, 177: 


Hobson vs. MeArthur, 16 ahid, 182 


4 


The Supreme | ‘ourt of Oregon seems to have misunderstood 
the nature of a pre-emption declaratory statement in holding 
that the mere filing of sueh declaratory statement enabled H 


’ 


W. Santord to Procure a patent ior the land In SuUlt. 


‘ . CYL m } ‘ ‘ en 4] . 
Section 2259 Revised Statutes provides that ever perso! 


| 


: 


, oe ‘ , 
possessing proper quaiincations who makes settiement In person 


, . } . } } ] 1 
on the pudile ianas subject lo pre-emption, and who inhabits 


RAs 


} , 7) * . 
and hnproves tne same, and erects a awelling house tnereon 


i. 
« 


authorized to enter one hundred and sixty acres at the prope) 
* } ne ‘ " i . . ryyi 
district land office on payment of the government price. Th: 

.. - ; " . ] . — . } — } : i 
Migne Ol pre-eln prion tnus vranted 1s ased upon settiement, 


} } } 


, pot 1YY) . . : — | 
personal residence, improvement, and the erection oj 1. dwelling 
‘ a 

{ | Lo} | . ' 
house. (9 Land Decisions, Interior Department, p. 49.) And 
‘ ‘ 
. 


} “7 : a » « 
no vesteq right Is acquired unt proor Of compilance with this 


,* 
i a oe | 


ion Ol the statute is made and the purchase money is pal ‘& 


Ir) bie bs Whitney, Q Wall.. 187 


Hutchins vs. Low, 15 «hid, 77 


Section 2265 Revised Statutes provides for the filing of 
declaratory statements by pre-emptors, but this is a mere notice 
of a celavm. and not the claim itself. and coniers no vested right, 
lor the pre emption right depends upon the pel formance by the 


4 


settler of the acts prescribed by Section 2259 Revised Statutes, 
verified by final proof thereof to the satisfaction of the Land 


| 


Department, and payment of the purchase money 


State vs. Dorr, 2 Land Decisions, Int Dept., D. 635 : 
Hut hins Us, Low, supra. 


Asa matter ol law, it was impossible tor the mere declaratory 
statement of H. W. Sanford to have secured him the patent for 
the land as decided by the Supreme Court of Oregon. (Record, 
p. 1.) As a matter of tact, the merits of the claims of both 
parties Were fully inquired into in the trial before the Land 
Department, and the Secretary of the Interior awarded the land 
to H. W. Sanford because he had the best right to it on the 
merits, and his decision was not influenced in any manner by 


the mere pre-emption filing of H. W. Sanford. 


Record, p. fs. 


rye ‘ ‘ ’ } ; oA . ’ : 

[The Supreme Court of Oregon erred both in its finding of 
: 7 . eo ney 12: . a 
fact and in its conclusion of law in holding that the patent 
would have been issued to C. W. Sanford but for the pre-emption 
ie (’ > oy ’ . - , . ™. oe hon 4a! . 
filing of H. W. Sanford ia fraud of his rights. The decision of 
~~ ports "ty +}, | st , :} tara Hoa pry 1% | thod } ] 

secretary Of the interior Shows alhirmatively tnat he lost 


} } = s ee ‘ } ? } ° } 
Lhe iahnad because H. W. Santora had a better pre-emption rignt 
‘ 


. 7 . } | ] : j ] Ry, " ’ | | *} . 
\side irom this, the decision ot the Secretary he interiol 
; 


was made aiter a fair trial, at which delendal n error had a 


full opportunity to present 
Circuit and Supreme Courts of Oregon had n irisdictior 
inquire into the question of fraud in the filing of the pre-emption 
declaratory statement of H. W. Sanford, because, as said by 
this Court, In Vance US. Burbank 

“Tt has also been settled that the fraud in respect to which 
relief will be granted in this class of cases must be such 
as has been practiced on the unsuccessfu! party and pre 
vented him from exhibiting his case fully to the Depart 
ment, so that it may properly be said that \ 


‘ 


there neve} 
has been a decision In a real contest about the subject matte? 
of Inguiry. False testimony or 1 reed documents even af&ré 
not enough i] the disputed matter has been presented to 0) 
considered by the appropriate tribunal. United States vs. 
Throckmorton, 98 U.S8., 61; Marquez vs. Frisbie, 101 U. 8 
473.) The decision of the proper officers of the Department is 
in the nature of a judicial determination of the matter in dis 
pute.” 


-_ ’ . } 
hespectiullyv Submitted, 


M. D. BRAINAR! 


Ay 
Attorney for Plaintiff in Error 
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OcToBER ‘l'eRM, 1890. 


No. 275. 


H. W. SANFORD, Plaintiff in Error, 
US. 


C. W. SANFORD, Defendant in Error. 


[In error to the Supreme Court of the State of Oregon. 


Brief and Argument for Defendant in Error. 


STATEMENT. 


This cause was brought into this court by writ of error 
to the Supreme Court of the State of Oregon. 

The suit was begun by the filing of a cross bill to en- 
join proceedings at law in an action for the recovery of the 
possession of a tract of land described as the N. E. } of the 
S. E. + of Sec. 9, T. 24, S. R. 12 W., containing 40 acres, 
situated in Coos county, in the state of Oregon, and to have 
the plaintiff in error declared to be a trustee of the legal 
title to said tract of land for the defendant in error. 

The parties to the suit were contestants for the land in 
the Land Office, each claiming it as a portion of his pre- 
emption claim. It was awarded to the defendant in error 


by the register and receiver of the local Land Office, and 
upon appeal, by the Commissioner of the general Land 
Office, but upon appeal to the Secretary of the Interior the 
decision of the Commissioner was reversed and the land 
awarded to the plaintiff in error, who, having entered the 
land, commenced an action of ejectment against the defend- 
ant in error who was in possession ; whereupon the defend- 
ant in error, in accordance with the provisions of the 
Oregon code, commenced a suit by filing a cross bill to 


restrain the proceedings at law and to have the plaintiff 


in the action at law decreed to be a trustee of the legal 
title to the land for him. 

The cause being at issue was tried by the Circuit Court 
of Oregon upon oral testimony, and findings of fact and of 
law filed, and the defendant in the suit, the plaintiff in 
error in this court decreed, to be a trustee of the legal title 
to the land in controversy for plaintiff in the suit, and to 
convey the same to him and to pay the costs of the suit. 
The case was appealed to the Supreme Court of the State 
where the decree of the Circuit Court was affirmed. 


THE COMPLAINT. 


The plaintiff, in the court below in his cross bill alleged 
in substance, that on Sept. 1, 1871, he was qualified to 
enter a pre-emption claim under the laws of the United 
States, and on that day made settlement in person on the 
northeast quarter of the southeast quarter of section nine, 
in township twenty-four, south of range twelve, west of the 
Willamette meridian in Coos county, Oregon, and land 
adjacent thereto, not exceeding one hundred and sixty 
acres, the same being public land subject to pre-emption, 
with the intention of entering the same us soon as survey- 
ed. (See Record, folio 20,p.8.) That such settlement was 
made at the request of the defendant, who had settled upon 


certain unsurveyed land of the United States adjoining 
said tract, with the intention of purchasing the same when 
surveyed under the pre-emption laws. That the survey of 
the land was approved in 1879, and filed in the local land 
office, July 31, 1879. (See Record, folio 21, p. 8.) 

(Here follows lengthy and somewhat diffuse allegations 
detailing the improvement of the land in controversy by 
the plaintiff, made with the knowledge and consent of the 
defendant, the improvements consisting of a house and out- 
buildings, clearing and fencing the land, planting an 
orchard, &c., and setting forth certain litigation between 
the parties in which the right to the land was in question, 
and quoting from the testimony of the plaintiff in error, 
taken in such litigation. [See Record, folios 22 to 36 in- 
clusive.| ‘These allegations taken together make a strong 
case of equitable estoppel against the plaintiff in error, and 
were found by the court below to be true substantially as 
alleged. The allegations concerning the litigation between 
the parties, the testimony of the plaintiff in error therein, 
and the allegations of the complaint which followed, are 
substantially admitted by the answer.) 

Plaintiff further ,alleges,in his cross bill that shortly 
after the survey of said lands and on the 8th day of Sept- 
ember, 1879, the plaintiff duly filed in the United States 
District Land Office, at Roseburg, in the State of Oregon, 
his declaratory statement, covering the E. } of the N. E. 4, 
and the N. 4 of the'S. E. } of the said sec. 9, in T. 24, 8. R. 
12, W. of Willamette meridian, alieging settlement Sep- 
tember 1, 1871, and that, thereafter, to wit: on the 27th 
day,of September, 1879, the said defendant filed in the said 
District Land Office his declaratory statement, covering the 
S. W. 4 of the N. E. 4, the W. 4 0f the S. E. 4, and the 8. 
E. 4 of the S. W.4 of said see. 9, which said declaratory 
statement of the said defendant was afterwards, by permis- 


sion of the Commissioner of the General Land Office, 
amended so as to cover the lands in controversy. (See 
Record, folio 37.) 

That thereafter, the defendant instituted a contest with 
the plaintiff,in the District Land Office, to decide their 
respective rights to purchase the said N. E. } of the 8. E. j 
of the said sec. 9; that an order was made by the register 
allowing the defendant to take the testimony of his wit- 
nesses before the county clerk of Coos county, Oregon, and 
notice of the time and place where the depositions of 
defendant’s witnesses were to be taken, together with the 
interrogatories to be propounded to them, were duly served 
on the plaintiff, that plaintiff retained an attorney to attend 
to the matter, and delivered the said papers, so served upon 
him as aforesaid, to said attorney, who agreed to attend to 
the same: but said attorney failed and neglected to pre- 
pare or serve any Interrogatories or cross-interrogatories 
and, on the day set for the taking of the depositions of de- 
fenda::t’s witnesses, the plaintiff and his attorney appeared 
before said clerk for the purpose of cross-examining the 
said defendant and his witnesses, but were denied the 
privilege of doing so, for the reason that plaintiff had not 
served or filed cross-interrogatories, as required by the 
rules of the Department; said clerk also refused to take 
the depositions of the plaintiff or his witnesses, for the 
reason that the interrogatories to be propounded to them 
had not been served upon said defendant. That neither 
plaintiff or his attorney had knowledge of the rules of prac- 
tice of the Department, which required the service of inter- 
rogatories and cross-interrogatories, but supposed the cross- 
examination of defendant’s witnesses and the examination 
of plaintiff’s witnesses, in the taking of said depositions, 
would be upon oral interrogatories, as had been the prac- 
tice until shortly before that time; that the plaintiff wasa 


poor man, and lived on said land about 80 miles from the 
land office, and was unable to obtain the attendance at 
said land office, at the time set for the hearing of said con- 
test, of persons who were material witnesses for him in 
said contest, although he made every effort in his power 
so to do; that the said plaintiff was not able to induce any 
person to attend the hearing of said contest at said land 
office with him, that no subpeenas issued out of said land 
office for witnesses, that he succeeded in obtaining the 
attendance of two persons, who then lived near said land 
office, and who formerly lived near said land; that his 
deposition and the depositions of said persons were taken 
at the land office and used upon the hearing of said con- 
test, but the suid persons were not as fully conversant with 
the facts regarding the plaintiff ’s residence upon and cul- 
tivation of said land, as witnesses whose attendance he was 
unable to obtain. That on the hearing of said contest it 
was decided in his favor, that, thereafter, the defendant ap- 
pealed from the decision to the Commissioner of the Gen- 
eral Land Office, and on such appeal, the Commissioner 
affirmed said decision. ‘That the defendant appealed from 
the decision of the Commissioner, to the Secretary of the 
Interior, and on or about the month of September, 1883, 
the Acting Secretary of the Interior, reversed the decision 
of the Commissioner, and awarded the land to the defend- 
ant; that the plaintiff was a poor man, and was unable to 
employ an attorney to represent hin before the Commis- 
sioner and the Secretary of the Interior, in said contest. 
That the said defendant, in his said deposition, taken in 
the matter of said contest and used in evidence on the 
hearing thereof, falsely swore that he had occupied and 
cultivated the said N. E. } of 8S. E. 4, prior to the fall of 
1875, and that he had always intended to hold the same 
as a part of his land claim, and had never ceased to regard 


, 
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and to treat said tract as a part of his pre-emption claim 
while the said plaintiff occupied it prior to 1875, and that 
since the said date the said plaintiff herein had never occu- 
pied said tract of land with the consent of the said defend- 
ant herein, whereas, in truth and in fact, the said defendant 
never had cultivated or improved the said N. E. } of S. E. } 
or any part thereof, and never had claimed the same, or 
any part thereof, or declared his intention to claim, or 
attempt to claim, the said N. E. } of S. E. 4, as‘a part of 
his land claim until a long time after the determination of 
the suit in equity, between the plaintiff and defendant 
herein before referred to. (See Record, folios 38, 39, 40 
and 41.) 

That the said Secretary of the Interior based his said deci- 
sion upon the ground that the defendant was the oldest set- 
tler upon the public lands, and that he should have the 
right to include 160 acres of land in his claim, and that the 
question as to how far the defendant should be estopped 
from asserting any claim to the said land, by reason of his 
declarations, acts and doings, as in the complaint stated, 
was not decided or determined by the Commissioner, or 
the Acting Secretary of the Interior. 

That defendant (the plaintiff in error) made final proof 
upon the lands in controversy Nov. 30, 1883, made pay- 
ment therefor and final receipt was issued to him. 

That plaintiff has been since Sept. 1, 1871, in the quiet 
and peaceable possession of the land, and is now and has 
always been ready to pay defendant the price he paid to 
the U.S. for the land, upon conveyance of the same to him 
by defendant. That defendant on the 4th of September, 
1885, commenced an action of ejectment against the plain- 
tiff to recover possession of the land in controversy, and 
that he has duly filed his answer to the complaint in such 
action in which he has shown that he is entitled to re- 
lief in equity and now files his cross bill. 


That the defendant ought not to be permitted to allege 
that he is the owner, or entitled to the possession of said 
N. E. fof 8. E. }, as against the plaintiff; butthat in equity 
and good conscience he should be adjudged to be estopped 
from asserting any claim thereto against the plaintiff, by 
reason of the decree hereinbefore referred to, and the dec- 
larations, acts and conduct of the said defendant, herein- 
before mentioned. (See Record Folios 42 and 48). 
THE ANSWER. 

The defendant in his answer denies in part the allega- 
tions in the complaint as to the plaintiff’s qualifications 
as a pre-emptor, his settlement upon and improvement of 
the land in controversy at the request of and with the 
knowledge and consent of the defendant, but does not deny 
the allegations concerning the litigation between the 
parties, the testimony of the defendant in such litigation, 
the time and circumstances of the filing of the declarations 
of the parties respectively upon the land or the false swear- 
ing and fraudulent practices of the defendant in the con- 
test in the Land Office. As to all these matters he pleads 
the decision of the Acting Secretary of the Interior as an 
estoppel. 

Upon the pleadings, the case made by the plaintiff in 
the court below for relief from the decision of the Acting 
Secretary of the Interior, as continued from the 20th to the 
28th articles, inclusive of the cross bill, is admitted. (The 
answer is found on pages 22 to 29 of the record). 

FINDINGS OF FACT AND LAW. 

On the 20th of September, 1886, the court made and 
filed the following 
Findings of Fact and Conclusions of Law: 


(1.) 


“That about May 1, 1871, defendant, H. W. Sanford, 
settled upon unsurveyed government land in Coos county, 


R 


Oregon, with the intention of taking 160 acres thereof as 
a pre-emption claim as soon as the same was surveyed. 
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“That on or about Sept. 1, 1871, at the request and 

solicitation of defendant, plaintiff, C. W. Sanford, 

77 moved from the State of California, where he was 

then residing, and settled upon the land in dispute 

in this case, the same being then unsurveyed, with the in- 

tention of taking the same as a pre-emption claim as soon 

as surveyed, and has ever since said date resided upon 
and cultivated and improved said lands. 

(3.) 

“That said settlement and cultivation of plaintiff on 
said land was made by plaintiff with the knowledge and 
consent and at the request of defendant, said defendant 
pointing the same out to plaintiff and aiding and assisting 
him in the improvement of the same. 


(4.) 
“That at no time has defendant resided upon or culti- 
vated or improved said land or any part thereof. 


(d.) 


“That at the time of the settlements of plaintiff and 
defendant, as mentioned in findings Nos. 1 and 2, it was 
supposed that defendant’s claim would include 160 acres 

of government land; but during the summer of 
78 1872 it was ascertained that eighty acres thereof 
would belong to the State of Oregon, for common- 
school purposes, as soon as surveyed. 
(6.) 

“That in 1879 the land settled upon by plaintiff and 
defendant was duly surveyed by the United States and the 
approved plat thereof filed in the land office at Roseburg, 
Oregon, on July 31, 1879; wherein it was ascertained 
and determined that the N. E. 4 of S. E. 4 of Sec. 9, T. 24 
S., of R. 12 W., was a portion of the land settled upon by 
plaintiff at the request and with the knowledge and con- 
sent of defendant, as mentioned, findings Nos. 2 and 3. 


(7.) 

“That on Sept. 9th, 1879, plaintiff filed in the Roseburg 

land office his declaratory statement, covering the N. $ of 

the 8S. E. } and the E. } of the N. E. } of Sec. 9, T. 245S., of 

R.12 W.,and on Sept. 27, 1879, defendant filed his de- 

claratory statement covering the E. } of S. W. 4, the N. W. 
| of S. E. 4, and S. W.4 of N. E. } of said section 9. 

(8.) 

“That on Oct 14, 1880, said defendant was granted per- 

mission by the Commissioner of the General Land Office 

to amend his declaratory statement so as to include 


79 therein the N. E. } of the S. E. 4 of Sec. 9, T. 245., 
of R. 12, that being the land in dispute in this case 
(J.) 


“That between the date of the settlement on the N. E. } 
of 8S. E. 4 of Sec. 9, being the land in dispute, and the 
winter of 1875—’6, plaintiff, by the knowledge and consent 
and at the request and with the assistance of defendant, 
made valuable improvements on said land, in building 
houses and barns, and clearing and improving the same, 
of the value of $500, it being then understood by plaintiff 
and defendant that said land was a part of plaintiff's claim 
and would be taken by him as a pre-emption as soon as 
the same was surveyed, and said improvements were made 
with that object in view, as defendant very well knew. 

(10.) 

“That about Jan’y, 1876, defendant first claimed any 
interest in the land in dispute, and at that time objected 
to plaintiff’s completing the construction of a dwelling- 
house upon said land, saying the land belonged to him ; 
but that is the first and only time defendant ever objected 
to plaintiff's occupying and improving said land prior to 
the 2d day of February, 1884, except in the commence- 
ment of the contest in the land office in 1582 
80 aa 

“That prior to the arrival in Oregon of plaintiff, as 
mentioned in finding No. 2, defendant employed and pro- 


cured one Walker to hold the land in dispute for plaintiff, 
so as to prevent other parties from settling upon the same. 
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(12.) 


“That from the time of the settlement on the land in 
dispute by plaintiff to Jan’y, 1876, defendant made no ob- 
jection to plaintiff’s holding or occupying said land, nor 
did he claim any right to said land, but repeatedly stated 
to plaintiff and other parties that the land belonged to 
plaintitf and was‘a part of his pre-emption claim. 

(13.) 

“The decision of the Secretary of the Interior of Aug 
oU, 1883, awarding the land to defendant, was made and 
based upon the fact that in the opinion of that officer de- 
fendant was first settler upon said land and entitled to the 
same by reason of prior residence and cultivation 


(14. ) 
“ It is not true, as alleged in the answer, that plain- 
$1 tiff should move the house built DY him in 1872 if 


the same should fall within defendant’s pre-emption 

claim, or that there was any agreement concerning the 
moving of said house whatever. 
(15.) 


“That between Jan’y, 1872, and Jan’y, 1883, plaintiff 
made valuable and permanent improvements, with the 
knowledge of defendant, on the land in dispute, of the 
reasonable value of $1800. 


(16.) 


“That the rents and profits of said land during the time 
the same has been occupied by the plaintiff, exclusive of 
the use of the improvements made thereon by plaintiff, is 
reasonably worth the sum of $250.00 

(17.) 

“That at the time of the settlement upon the land in 
dispute by plaintiff, as mentioned in finding No. 2, he 
was a qualified pre-emptor under the laws of the United 
States. 


emer 


— 


ll 
Conclusions of Law. 


“ As conclusions of law, I find that plaintiff is entitled 
to a decree of this court, perpetually enjoining and re- 
straining the proceedings at law in the action of ejectment 
mentioned in the complaint. 


~) 
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“The defendant holds the legal title to the.land in dis- 
pute in trust for the plaintiff. 


+‘) 
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“That plaintiff is entitled to a decree requiring defend- 
ant to convey said land to plaintiff within twenty days 
from this date and in case he fail to do so that said decree 
stand in place of such conveyance.” 

And the 22d day of September, 1586, the following ad- 
ditional findings were filed in said cause 

Ist. That the amended filing of the defendant herein 
mentioned in the 22nd allegation in plaintiff’s complaint 
herein, whereby the said defendant was enabled to change 
his original entry in such a manner as to include therein 
the northeast quarter of the southeast quarter{ of section 
nine, in township twenty-four south, of range twelve west, 
the land in controversy in this suit, was allowed on the 
ex parte affidavits of the said defendant and his two wit- 
nesses, and without any notice whatever to the said plain- 
tiff; that it was not shown by the said affidavits or either of 
them that the said plaintiff was in possession of or had 
any improvements upon the said land in controversy ; 
but, on the contrary, it was alleged in the said affidavit of 
defendant and of one of his said witnesses that the said 
defendant’s house and other valuable improvements be- 
longing to the said defendant were situated upon the said 


land: that at the time the said defendant and his said 


witnesses made the said affidavits the said plaintiff was 
residing on the said land in controversy, and had a house 
and other valuable improvements thereon, worth several 
hundred dollars, and the said defendant was well aware 
that such was the case, whereas the said defendant had no 
improvements of any kind whatsoever on the said land in 
controversy ; that the Commissioner of the General Land 
Office was thereby imposed upon and induced to allow 
the defendant to amend his said filing in manner afore- 
said. 

2nd. That at the time the defendant settled upon un- 
surveyed land, as mentioned in the first finding of fact 
herein, he intended to take and hold as part of his pre- 
emption claim eighty acres of land which in the year 
1872 he asceriained would be a part of a sixteenth section, 
and that notwithstanding the defendant was informed and 
well knew that he could hold the said eighty acres of land 
asa part of his pre-emption claim by virtue of the fact 
that he made settlement thereon prior to survey, that he 
elected to purchase and did purchase said eighty acres of 
land from the State of Oregon, and that he never asserted 
any claim to the land in controversy until long after that 
time. 


Conclusions of Law. 


Ist. That this court cannot review the action of the land 
office, however erroneous, if fairly and regularly had, 
upon the mere question of fact as to which was the prior 
settler upon or who first cultivated the land in contro- 
versy, the said plaintiff or the said defendant. 

2nd. ‘That the defendant is entitled to receive from the 
plaintiff the sum of fifty dollars, being the amount paid 
by the said defendant to the United States as the purchase 
price of the land in controversy. 
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3rd. That the plaintiff is entitled to recover judgment 
against the defendant for his costs and disbursements in 
this suit, and that the said sum of fifty dollars, or so much 
thereof as may be necessary, should be credited upon the 
said judgment, and if the said judgment does not amount 
to fifty dollars the balance remaining shall be paid to the 
clerk of this court for the said defendant. 


THE QUESTIONS SUBMITTED FOR THE CONSIDERATION OF 
THIS COURT BRIEFLY STATED ARE: 


First, Whether the Commissioner of the General Land 
Office had power to allow the amendment of the declar- 
ation of the plaintiff in error, so as to include the lands in 
controversy after they had been filed upon by the defend- 
ant in error. 

Secondly, Whether, if the Commissioner had power to 
allow the amendment upon a proper showing, it does not 
sufficiently appear from the whole case that the showing, 
if any made, was false and fraudulent, and as the contest 
in the land office was only made possible by the amend- 
ment so procured by fraud whether the decision of the 
Secretary of the Interior should not be disregarded by « 
court of equity and the the case tried upon its merits. 

Thirdly, Whether the facts in the case do not warrant a 
court of equity in giving the plaintiff in error appropriate 
relief notwithstanding the decision of the Secretary of 
the Interior. I shall present the first two of these questions 
together. 


The amendment of the filing of the plaintiff in error, so 
as to include the land in controversy, was procured by false 
ex parte affidavits and was made without authority of law. 
As no contest could have been instituted by him for the 


14 


land without an amendment of his filing, and this was 
procured by fraudulent imposition upon the Commissioner 
of the General Land Office or was allowed by the Com- 
missioner by mistake of law, the subsequent proceedings 
could confer no jurisdiction upon the officers of the land 
office and no right upon the plaintiff in error. 

Section 2261 of the Revised Statutes is as follows 

“Sec. 2261. No person shall be entitled to more than one 
pre-emptive right by virtue of the provisions of Section 
twenty-two hundred and fifty-nine; nor where a party has 
fuled his declaration of intention to claim the benefits of such 
provisions for one tract of land, shall he file at any future time, 
a second declaration for another tract.” 


The power of the Commissioner to allow an amend. 
ment of a declaration of intention to claim the benefits of 
Section twenty-two hundred and fifty-nine after it is filed 
is denied, certainly, if the power exists, it is confined to 
cases where by reason of mistake in the description, the 
land filed on is not the land which was intended to be 
filed on, and does not extend to a case like the one under 
consideration, where there was a deliberate change of in- 
tention, followed by an amended filing. The rule of the 
department is that amendments or changes of entries or 
filings once made, are allowed with great caution, and, as a 
rule, only where by excusable mistake the applicant failed 
to get the land he intended to take or which he supposed 
he was getting. 

The right of amendment does not exist where the filing 
was made for the land intended to be covered thereby. 

Upham vs. Northern Pac. R. R. Co 

Acting Secretary Muldron to Commissioner Stock- 
slager, Sept. 8, 1888. 

Land Decisions VII, p. 298 


Under the law a pre-emptor is entitled to file but one 


declaratory statement for land open to settlement and en- 
try. 

See Allen vs. Baird. 

Secretary Lamar to Commissioner Sparks, Nov. 2, 


1887. 
Land Decisions, Vol. VI, p. 298. 


To allow a filing to be changed except in case of a mistake 
in the description of the land, and to carry out the original 
intention would be to allow a second filing. 

Plaintiff in error in this case deliberately abandoned 
whatever claim he previously had to the land in contro- 
versy, When after the survey of the land, he, on the 8th 
day of September, 1879, filed his declaratory statement 
covering the E. 3 of the N. E. } and the N. 3} of the S. E- 
+ of Sec. 9, T. 24,8. R. 12 W.; a tract of land which did 
not embrace the land in controversy, alleging settlement 
Sept. 1, 1871. 

Nineteen days later defendant in error filed on a tract 
of land embracing the land in dispute. 

More than a year afterwards the plaintiff in error amend- 
ed his filing so as to cover the land in dispute and to en- 
able him to initiate a contest for it with his brother. 

The Commissioner of the General Land Office had no 
power to permit an amendment of the filing in such a case, 
and the proceeding was void. 

If leave to amend his filing was obtained by showing a 
prima facie right to the land in controversy and that it had 
been omitted in his previous declaration by mistake it must 
have been false. Without such a showing, it must be ad- 
mitted, that the Commissioner would have had no power 
to allow the amendment, and that it was, therefore, illegal 
and void and could not form the basis of a contest. 

That such a showing, if made, was false and fraudulent 
is conclusively shown by the evidence inthe case. In fact, 
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the allegations of the complaint not denied in the answer 
show that there could have been no mistake in the original 
filing of the plaintiff in error, and that when it was made 
he had concluded not to contest for the land, but changed 
his mind a year afterwards and after his brother had filed 
upon tt. 

I quote the following from the testimony of the plaintiff 
in error set forth in the cross bill taken in a suit pending 
in the State Court of Oregon, in which the land in dispute 
was incidentally involved 

Q. What amount of land is now embraced in C. W. San- 


ford’s claim ? 

A. I can't state; I suppose he claims 160 acres. 

Q. What amount of land do you hold and constitute 
your claim ? 

A. I hold, Iam only in possession of 80 acres of unsur- 
veyed land and 80 acres of entered land, owing to C. W. 


Sanford’s settling so close to my residence. 

Q. What is the other land you spoke of besides the un- 
surveyed land ? 

A. The same quality of land adjoining. 

Q. State whether your claim, then, is now limited to 160 
acres, including the 80 acres of school land? 

A. It is, for the reason that he has settled that close to 
“my residence. 

Q. The $500 improvements you have mentioned as being 
on the land claim of C. W. Sanford, is that the land claim 
upon which he now resides? 

A. It is. 

@. Do you assert any claim to the land upon which C. 
W. Sanford resides now? 

A. The land is not in a situation for litigation; I have 
not decided positively, when it becomes so, to contend for 
it. 
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Q. If you should decide to contend for it, and should 
obtain it, would you then take all the improvements that 
you say are worth $500? 

A. I can’t say that I shall contend for it at the present 
day; as I said before, it will be owing how much I am 


damaged in this lawing 

Q. Then you expect to charge him with $500, as the 
valuation of the improvement upon his claim, and then, if 
you consider yourself damaged in this suit, to try and 
hold the land and improvements upon which his claim 
is situated ? 

A. I can’t say anything about it at this date; I claim 
160 acres of land there as a resident there six or eight 
months before he saw the creek or put foot on the creek. 

Q. If you take 160 acres of land, as you claim, will that 
include the land where his improvements now are? 

A. Including the 80 acres of entered land it would not 
cover it, to the best of my knowledge. 

Q. Do you fneclude the 80 acres of entered as part of 
your claim 

A. I do, as the beginning of the west end of my location ; 
C. W. Sanford has settled at the east end of my present 
possessions. 

Q. When you say in your direct examination that the 
improvements upon your land claim are worth $800, and — 
that the improvements upon C. W. Sanford’s land claim 
are worth $500, what land claims do you refer to? 

A. I refer to the present improvements made on the two 
separate clearings. 

Q. You, then, refer to the separate land claims upon 
which you each now reside ? 

A. I do. 

Q. And yet you want to charge him with the $500 im- 
provements you say are upon his land claim, and then, 


after the determination of this suit, if you consider your- 
self injured, and see proper, you want to hold his claim 
and improvements as a part of your claim? 

A. As I said before, I don’t know what course I might 


take, at the present day, to obtain my rights.” 


It is impossible, in view of this testimony, taken long 
before the plaintiff in error filed his declaration, that the 
lands in controversy, should have been omitted from the 
original filing of the plaintiff in error by mistake. 

I quote from the opinion of the Supreme Court of Ore- 
gon, as follows 


“On September 9 and 27, respectively, of that year the 
plaintiff and defendant filed their declaratory statements 
to the parcels of land upon which they had settled. More 
than a year afterwards the defendant amended his declar- 
atory statements so as to include the tract in dispute and 
upon which the plaintiff had resided for quite a number 
of years and had built his house and barn and outhouses, 
set out an orchard,and made other improvements. The 
evidence shows and the court below finds that this was 
procured upon the ex parte affidavits of the defendant and 
two witnesses and without any notice to the plaintiff of the 
proceeding. It is beyond dispute, at this time and when 
these affidavits were made, that the plaintiff was then and 
had been during the time before mentioned residing upon 
and improving the identical land included in this amend 
ed statement. By this means the defendant was enabled 
to procure the patent in fraud of the rights of the plaintiff, 
and it is clear from the evidence but for such fraud and 
imposition he would not only have been entitled to but 
have been awarded the patent.” 


The attorney for the plaintiff in error endeavors to meet 
this proposition by saying: 

In paragraph 22 of this bill he alleged that H. W. San- 
ford was allowed to amend his pre-emption filing so as to 
embrace the tract in dispute, by the Commissioner of the 
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General Land Oth ce, hut he does not allege that that amend- 
ment was allowed by or through the use of false affidavits, or 
charge any fraud whatever in the procurement of said amend- 
ment. 

The plaintiff in error did not choose to bring up as a 
part of the record the bill of exceptions which contained 
the transcript of the proceedings in the contest in the land 
office, including the affidavits upon which the order allow- 
ing the amendment of his declaration was granted and 
which the Supreme Court of Oregon, upon the testimony 
to have been false and fraudulent as well as ex parte. 

He rests his case as to this point upon the proposition 
that proof to show the falsity of the affidavits was not ad- 
missible under the allegation of the complaint. 

But I respectfully submit 

First. That inasmuch as the statute prohibits the filing 
of a second declaration, and the proces dings for the allow- 
ance of an amendment is ex parte and an amendment is 
only allowed in case of a mistake, the burden is upon the 
party claiming the benefit of an amendment to show that 
it was legally and regularly allowed. 

Secondly. That an allegation that the amendment was 
made without authority of law and was void, was not 
necessary and would have been a mere conclusion of law. 

Thirdly. That the allegations of the complaint are suffi- 
cient to show that the case was one in which no amend- 
ment could be allowed. That the plaintiff In error was 
estopped from claiming the land and could not without 
perjury and fraud present to the Commissioner a prima facie 
right to the land, and that the admitted facts alleged in 
the complaint show that the omission to file on the land 
in his original declaration, was deliberate and intentional, 
and, therefore, he was not under the statute and the rules 
of the department, entitled to amend his filing. If this 
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appears from the whole complaint, it is sufficient at this 
stage of the case to sustain the decree of the Supreme 
Court of Oregon. 


That the defendant in error is equitably entitled to the 
land in controversy, and should have been awarded the 
same in the Land Office is established beyond controversy, 
by the findings of the lower court and the decision of the 
Supreme Court of Oregon 

If there is any reason upon the case as it stands, why 
the plaintiff in error can not be held by the court to be a 
trustee for the defendant in error of the title to the lands 
in controversy, and decreed to convey them to him, it Is 
because such a case has not been made by the complaint 
and the findings of fact as authorizes a court of equity to 
revise the decision of the Land Office 

Every material allegation of the complaint traversed by 
the answer, was found in favor of the plaintiff in the court 
below, and as we have seen the case stated by the plaintiff 
in his complaint to show such fraud and imposition upon 
the officers of the Land Office and such mistake of law as 
would authorize a court of equity to relieve him against 
the decision of the Acting Secretary of the Interior, is ad- 
mitted by the answer 

The question for the court to determine is whether the 
allegations of the complaint are sufficient to support the 
decree of the Supreme Court of Oregon, granting the 
plaintiff the relief prayed for. 

The rule as to how far decisions in the Land Office are 
subject to revision by the courtis stated in Creig vs. Lei- 
tensdorfor, 123 U. 8. 189, as follows: 

“The decisions of the officers of the Land Department 
made within the scope of their authority on questions 


within their cognizance, Is in general conducive every- 
where, except when reconsidered by way of appeal with- 
in the Department; and, as to the facts on which their 
decision is based, in the absence of fraud or mistake, that 
decision is conclusive, even in courts of justice when the 
title afterwards comes in question. But there exists in the 
courts of equity the jurisdiction to correct mistakes, to 
relieve against frauds and impositions, and in cases where 
it is clear that those officers have by a mistake of law given 
to one man the land which on the undisputed facts belong- 
ed to another, to give appropriate relief.” 

Both the Circuit and Supreme Court of Oregon, the for- 
mer in its conclusions of law and the latter in its opinion 

’ 

recognized this rule to its fullest extent, and placed their 
decision upon grounds falling within it. 

Chief Justice Lord, in delivering the opinion of the Ore- 
gon Supreme Court said : 


“The defendant is the holder of a patent of the United 
States to said lands under the pre-emption law,; and the 
object of the present suit is to charge him as trustee of said 
property, and to compel a conveyance to the plaintiff. It 
may be admitted that the facts are not stated in the com- 
plaint with much conciseness or precision ; but we think 
they are sufficient as alleged, if proved, to entitle the plain- 
tiff tothe relief for which he prays. ‘There can be no doubt, 
but that it is the duty of the officers of the Land Depart- 
ment to determine upon the facts to whom patents shall be 
issued for the public lands. The law has intrusted them 
with the performance of this duty, and, when dofe, all 
reasonable presumptions must be indulged in support of 
their action. As to all matters of fact within the scope of 
their authority, their findings must be taken as conclusive 
in the absence of fraud and imposition. 

This doctrine has often been expressly affirmed by the 
highest judicial tribunal of the country. Johnson v. Tows- 
ley, 138 Wall. 72; Moore v. Robbins, 96 U.S. 530; Smelting 
Co. v. Kemp, 104 U. S. 636. Hence, a patent cannot be 
collaterally attacked, but only by a direct proceeding in 
equity, based on mistake of the law in its issuance, or fraud 
and imposition in its procurement. ‘If the officers of the 
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law,’ said Mr. Justice Fizxp, ‘mistake the law applicable 
to the facts, or misconstrue the statutes, and issue a patent 
to one not entitled to it, the party wronged can resort toa 
court of equity to correct the mistake and compel the trans- 
fer of the legal title to him as the true owner. The court 
in such case merely directs that to be done which these 
officers would have done if no error of law had been com- 
mitted. The court does not interfere with a title ofa 
patentee when the alleged mistake relates to a matter of 
fact, concerning which these officers may have drawn 
wrong conclusions. A judicial inquiry as to the correct- 
ness of such conclusion would encroach upon a jurisdiction 
which Congress has devolved exclusively upon the depart- 
ment. It 1s only when fraud and imposition have pre- 
vented the unsuccessful party in a contest from fully pre- 
senting his case, or the officers from fully construing it, 
that a court will look into the evidence. It is not enough, 
however, that fraud and imposition have been practiced 
upon the department, or that false testimony or fraudulent 
documents have been presented. It must appear that they 
affected his determination, which otherwise would have 
been in favor of the plaintiff. He must in all cases show 
that but for the error .or fraud or imposition of which he 
complains he would have been entitled to the patent. It 
is not enough to show that it should not have been issued 
to the patentee. Itis for the party whose rights are alleged 
to have been disregarded that relief is sought, not for the 
government, which can file its own bill when it desires 
the cancellation of a patent unadvisedly or wrongfully 
issued.’ Bohall v. Dilla, 114 U.S. 47, 5Sup. Ct. Rep. 782; 
Sparks v. Pierce, 115 U.S. 408, 6 Sup. Ct. Rep. 102. 

The application of these principles to the facts in hand 
are decisive of this case.” 

In this connection, I submit for the consideration of the 
court whether courts of equity are bound by the decisions 
of the Land Department upon questions of mere equitable 
jurisdiction, such as ‘he question of an equitable estoppel. 
It was ably contended in the Supreme Court of Oregon on 
behalf of the plaintiff in error, that they are not. I quote 


from the brief of counsel the following : 
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“Tt is clear from the decisions already cited that the 
courts are only bound by the decision of the Land Depart- 
ment upon pure questions of fact, within the jurisdiction 
conferred upon its officers by law, unmixed with any ques- 
tion of law, and that as to ail questions of an equitable 
nature courts of equity can only decide. And we submit 
that the question as to whether or not the appellant has 
been guilty of acts and conduct which ought in equity and 
good conscience estop him from asserting any claim to the 
land in controversy in this suit, and the land awarded to 
defendant is a question that can only be determined by ¢ 
court of equity, and is not within the jurisdiction of the 
Land Department.” 


Johnson vs. Lowsley, 13 Wall., 72. 
Shepley vs. Cowan, 91 U.S., 430. 
Moore vs. Robbins, 96 U. S., 530, 535. 
Marquez vs. Frisbie, 101 U. 8., 473, 475, 476. 
J. N. DOLPH, 
Attorney for Defendant in Error. 
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J. W. DAVIS VS. THE SPATE OF TEXAS. l 


a UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable judges of the 

court of appeals of the State of Texas of Texas, Greeting: 

Because in the record and proceedings, as also in the rendition of 
a judgment of a plea which is in said court of appeals, before 
you, between J. W. Davis, who is appellant, and The State of Texas, 
who is appellee, No. 3329 on the docket of said court of appeals, sit- 
ting at Tyler, in said State, a manifest error hath happened, to the 
great damage of the said J. W. Davis, who is plaintiff in error 
herein, as by his complaint appears, we, being willing that error, 
if any hi th been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, if 
judgmerit be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same,at Wash- 
ington On the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the laws and customs of the United States should be 
done, and that the execution of said judgment be stayed until this 
writ of error is disposed of. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 

Supreme Court, the thirty-first day of July, in the year of 
[seEAL.]| our Lord one thousand eight hundred and ninety, and 
seal of oursaid circuit court at Austin, in the 114th year 
of the Independence of the United States. 
D. H. HART, 
Clerk of the Circuit Court of the United States, 
West. Dist. of Texas, at Austin, 
By GEO. F. JERNIGAN, Deputy. 
Allowed by— 
JOHN P. WHITE, 
P. J. Court of Appeals of Texas. 


UNITED STATES OF AMERICA, 

Western District of Texas. ; 

I, D. H. Hart, clerk of the United States circuit court in and for 
the western district of Texas and fifth cireuit, at Austin, hereby cer- 
tify that the above is a true and correct copy of the original writ of 
error issued this day by the Honorable Melville W. Fuller, Chief 
Justice of the Supreme Court of the United States, under my test 

and seal of this court. 


The Seal of the U.S. Cir- Witness my hand and official seal, at 
cuit Court, Western office, in the city of Austin, this the 3lst 
Dist. Texas, Austin. day of July, A. D. 1890. 


D. H. HART, Clerk, 
By GEO. F. JERNIGAN, Deputy. 
1—1595 
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2 J. W. DAVIS VS. THE STATE OF TEXAS. 


b [Endorsed :] In Supreme Court of the United States. J. 

W. Davis, pl’ff in error, vs. The State of Texas, def’ts in 

error. Writ of error to Supreme Court of the United States.  Is- 

sued 31st day of July, A. D. 1890. D. H. Hart, clerk of the circuit 

court of the United States, west. dist. of Texas, at Austin, by Geo. 
F. Jernigan, deputy. 

[Endorsed :] I hereby certify that I, on this day, delivered to J. 


_C. Richardson, the sheriff of Tarrant county, Texas, a certified copy 


of the original writ of error in the within-stated case, of which orig- 
inal writ this is also a certified copy. Witness my official signature 
this 28 day of Aug., 1890. Geo. A. Knight, U. 8. marshal, N. D. of 
Texas, per W. J. McDonald, deputy. Forward E. P. Smith, clerk 
c’t of appeals, Tyler, Tex. Filed in court of appeals, at Tyler, Sep- 
tember 8th, 1890. E. P. Smith, cl’k. 

c UniTED STATES OF AMERICA, 88: 

The President of the United States to the honorable judges of the 

court of appeals of the State of ‘Texas of Texas, Greeting : 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in said court of appeals, before 
you, between J. W. Davis, who.is appellant, and The State of Texas, 
who is appellee, No. 3329 on the docket of said court of appeals, sit- 
ting at ‘Tyler, in said State, a manifest error hath happened, to the 
great damage of the said J. W. Davis, who is plaintiff in error 
herein, as by his complaint appears, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Washing- 
ton on the second Monday of October next, in said Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and customs of the United States should be done, and that 
the execution of said judgment be stayed until this writ of error is 
disposed of. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 

Supreme Court, the thirty-first day of 
The Seal of the U. 8. Cir- July, in the year of our Lord one thou- 
cuit Court, Western Dist. sand eight hundred and ninety, and 

Texas, Austin. seal of our said circuit court at Austin, 

in the 114th year of the Independence 
of the United States. 
D. H. HART, 
Clerk of the Circuit Court of the United States, 
West. Dist. of Texas, at Austin, 
By GEO. F. JERNIGAN, Deputy. 
Allowed by— 
JOHN P. WHITE, 
P. J. Court of Appeals of Texas. 
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J. W. DAVIS VS. THE STATE OF TEXAS. 3 


d [Endorsed :] Orig. writ error. 3329. In Supreme Court 

of the Unitea States. J. W. Davis, pl’ffin error, vs. The State 
of Texas, def’ts in error. Writ of error to Supreme Court of the 
United States. Issued 3lst day of July, A. D. 1890. D. H. Hart, 
clerk of the circuit court of the United States, west. dist. of Texas, 
at Austin, by Geo. F. Jernigan, deputy. Filed in court of appeals, 
at Tyler, August 4th, 1890. EE. P. Smith, cl’k. 


€ UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable judges of the 
court of appeals of the State of Texas, holding session at Tyler, 
in said State, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in said State court of appeals, be- 
fore you, said cause being No. 3329 in said court of appeals, between 
J. W. Davis, who is appellant, and The State of Texas, who is ap- 
pellee, in in said numbered cause on the docket of your said court 
of appeals of the State of Texas, sitting at Tyler, in said State, 
wherein was drawn in question the validity of a statute of the State 
of Texas and an authority exercised under the statutes of said State 
on the ground of their being repugnant to the: Constitution and 
laws of the United States, and your decision was in favor of such 
their validity, and wherein was drawn in question the construction 
of a clause of the Constitution of the United States, and your de- 
cision was against the right and privilege specially set up and 
claimed under such clause of the said Constitution, a manifest 
error hath happened, to the great damage of the said J. W. Davis, 
as by his complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
fourth Monday of October, 1890, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further tu be 
done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, the — day of October, in the year 
of our Lord one thousand eight hundred and ninety, and the seal of 
the circuit court of the United States, at Tyler, in the 114th year of 
the Independence of the United States. 

[The Seal of the U. 8. Circuit Court, Eastern Dist. Texas, Tyler. ] 
W. M. REED, 
Clerk of the Circuit Court of the United States, 
Allowed. Eastern District of Texas, at Tyler. 
JOHN P. WHITE, 
Presiding Judge of the Court of Appeals of Texas. 


This October 13th, 1890, 


4 J. W. DAVIS VS. THE STATE OF TEXAS. 


f [ Endorsed :] No. 6866, 3329. In the Supreme Court of the 

United States. J. W. Davis, pl’ff in error, vs. The State of 
Texas, def’t in error. Writ of error. Filed in court of appeals, at 
Tyler, Dec. 20,1890. E. P. Smith, clerk. Original to go. 


g UnITED STATES OF AMERICA 


To the State of Texas and L. S. Ross, Governor, and J. S. Hogg, at- 
torney gen’! of ‘Texas, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the court of appeals of Texas, sitting at Tyler, 
wherein J. W. Davis is plaintiff and The State of Texas is defendant 
in error, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court of the United States, this 31st day of July, in the year 
of our Lord one thousand eight hundred and ninety. 

JOHN P. WHITE, 
Presiding Judge Court of Appeals of Texas. 


Test with seal of court, at Austin, this 3lst day of July, A. D. 1890. 
[The Seal of the U.S. Circuit Court, Western Dist. Texas, Austin. 


D. H. HART, 
Clerk of the Circuit Court of the United States, 
West. Dist. of Texas, at Austin, 


By GEO. F. JERNIGAN, Deputy. 


h { Endorsed :] Orig. citation. 6866,3329. In Supreme Court 

of the United States. J. W. Davis, pl’tf in error, vs. The State 
of Texas, def’tsin error, Citation in error. Issued 31st day of July, 
A. D.1890. D.H. Hart, clerk of the circuit court of the United States, 
west. dist. of Texas, at Austin, by Geo. F. Jernigan, deputy. Filed 
in court of appeals, at Tyler, Dec. 20, 1890. E. P. Smith, clerk. 


Austin, Texas, Sept. 11th, 1890. 
[ hereby accept service of the within citation; waive copy and 
service of further process. 
J.S. HOGG, 
Att’y General of Texas. 


a Unitrep STaTes OF AMERICA: 


To the State of Texas and L. 8. Ross, Governor, and J. S. Hogg, at- 
torney general of Texas, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the fourth Monday of October, 1890, pursuant to a writ of error 
filed in the clerk’s office of the court of appeals of Texas, sitting at 
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Tyler, wherein J. W. Davis is plaintiff and you, The State of Texas, 
is defendant in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court of the United States, this 13th day of October, in 
the year of our Lord one thousand eight hundred and ninety. 


[Seal Court of Appeals of Texas. ] 
JOHN P. WHITE, 
Presiding Judge of the Court of Appeals of Texas. 


Test with seal of court, at Tyler, this 13th day of October, A. D. 
1890. 
[The Seal of the U. 8. Circuit Court, Eastern Dist. Texas, Tyler. ] 
W. M. REED, 
Clerk U. S. Circuit Court, Eastern Dist. Texas, at Tyler. 
j | Endorsed :] 6866, 3329. In Supreme Court of the United 
States. J. W. Davis, pl’ff in error, vs. The State of Texas, 
def’t in error. Citation in error. Filed in court of appeals, at Tyler, 
Dec. 20, 1890. E. P. Smith, clerk. 


k Unitrep STATES OF AMERICA: 


To the State of Texas and L. S. Ross, Governor, and J. 8. Hogg, at- 
torney general of Texas, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the fourth Monday of October, 1890, pursuant to a writ of error 
filed in the clerk’s office of the court of appeals of Texas, sitting at 
Tyler, wherein J. W. Davis is plaintiff and The State of Texas is 
defendant in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court of the United States, this 13th day of October, in the 
year of our Lord one thousand eight hundred and ninety. 

[Seal Court of Appeals of Texas. ] 
JOHN P. WHITE, 
Presiding Judge of the Court of Appeals of Texas. 


Test with seal of court, at Tyler, this 13th day of October, A. D. 
1890. 
[The Seal of the U. S. Cireuit Court, Eastern Dist. Texas, Tyler. ] 
W. M. REED, 
Clerk U. 8. Circuit Court, Eastern Dist. Texas, at Tyler. 


l [Endorsed :] In Supreme Court of the United States. J. 

W. Davis, pl’ff in error, vs. The State of Texas, def’t in error. 
Citation in error. Issued 13 day of Oct., A. D. 1890. Filed in 
court of appeals, at Tyler, Jan. 2d, 1891. EE. P. Smith, clerk. 
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THe STATE OF oe ge 
County of Travis. 

I hereby waive service of the within citation and the second writ 
of error herein issued and accept service of same in behalf of The 
State of Texas, the defendant in error in said cause. 

J. 8S. HOGG, 
Attorney General of Texas, Attorney for State of Texas, 
Defendant in Error. 


1 Transcript to Court of Appeals of Texas. 
Ist assignment. 


J. W. Davis, Appellant, \ 
v8. No. 3 
Tue Strate or Texas, Appellee. 


From the district court of Tarrant county. 


Applied for by appellant on the 30 day of Oct., 1889. 
L. R. TAYLOR, 
Clerk of the District Court of Tarrant Co. 


Filed in court of appeals at Tyler the 29th day of Nov., 1889. 
EK. P. SMITH, Clerk. 


Filed in court of appeals Apr. 24, 1890, at Austin, Texas. 
P. WALTON, Clerk. 


Caption. 
THe State or Texas, } 
County of Tarrant. s 


At a term of the district court begun and holden within and for 
the county of Tarrant, at Fort Worth, on the 9th day of September, 
A. D. 1889, and which said term of court has not yet adjourned, the 
Honorable R. E. Beckham, judge thereof, presiding, the following 
cause came on for trial, to wit: 


THe Strate or TExas 
5563. US. 5963. 


J. W. Davis. 
y Presentation of Indictment. 
Report of grand jury (September 10, 1889). 


And now comes the grand jury, a quorum being present, and re- 
turn into open court the following bills of indictment, and, upon 
being interrogated by the court, say, each for themselves, that they 
concur in finding of said bills, viz: ’ 


J. W. DAVIS VS. THE STATE OF TEXAS. 7 


THe Strate or TEXAS 
v8. No. 5563, Murder, 
J. W. Davis, 


each of which bills is, by the judge presiding, in open court, handed 
to the clerk and ordered to be filed, and that such process thereon 
be issued as by law required. 


Indictment. 


In the name and by the authority of the State of Texas the grand 
jurors of the State of Texas, duly elected, tried, empanelled, sworn, 
and charged to inquire of offenses committed in Tarrant county, in 
the State of ‘lexas, upon their oaths do present in and to the dis- 
trict court of said county that one J. W. Davis, in the county of 
Tarrant and State aforesaid, on the sixth day of July, in the vear of 
our Lord one thousand eight hundred and eighty-nine, with force 
and arms, did, unlawfully and with his express malice aforethought, 
kill and murder one B. C. Evans with a pistol, contrary to the form 
of the statute in such cases made and provided and against the peace 


and dignity of the State. 
T. H. ROE, 


Foreman Grand Jury. 
B. P. AYERS, 
County Altorney. 


(Endorsements on back of indictment:) No. 5563. Indictment. 
The State of Texas vs. J. W. Davis. Offense, murder. State wit- 
nesses: Press Hollingsworth, Bob Sandidge, Hugh Elliston. A true 
bill. T. H. Roe, foreman grand jury. Filed Sept. 10th, 1889. L. 
R. Taylor, district clerk Tarrant Co., Texas. 


3 Arraignment and Plea of Defendant (Sept. 16th, 1889). 


THE STATE OF TEEAS ) OS Arraignment of Defendant and 
vs. Plea of Not Guilty, September 16th, 
J. W. Davis. J 1889. 


Now comes B. P. Ayers, county attorney, prosecuting the pleas of 
the State; also came the defendant in his own proper person and by 
attorney; whereupon the said defendant, J. W. Davis, was duly ar- 
raigned in open court, as required by law, and the indictment herein, 
wherein the said defendant, J. W. Davis, is charged with the offense 
of murder, was by the clerk of this court read to him, the said J. W. 
Davis, and he required to enter his plea in person to said indictment 
of guilty or not guilty; whereupon said defendant entered his plea 
of not guilty to said charge in said indictment. 
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Verdict and Judgment ( Oct. 12th, 1889). 


r » @& Th » Dawiac 
Lue apna PEXAS 5563. Verdict and J udgment, October 
J. W. Davis. sss Hoc 

This day this cause was called for trial, and the State appeared by 
her county attorney and the defendant, J. W. Davis, appeared in per- 
son in open court, his counsel also being. present, and the said de- 
fendant, J. W. Davis, having been duly arraigned and having pleaded 
not guilty to the indictment herein, both parties announced ready 
for trial, and thereupon a jury, to wit, J. H. Orr and eleven others, 
was duly elected, empanelled, and sworn, who, having heard the 
indictment read avd the defendant’s plea of not guilty thereto and 
heard the evidence submitted and having been duly charged by the 
court, retired in charge of the proper officer to consider of their ver- 
dict, and afterwards were brought into court by the proper officer, 
the defendantand his counsel being present,and in due form of law 
returned into open court the following verdict, which was received 
by the court and is here now entered upon the minutes of the court, 
-to wit: 


We, the jury, find the defendant guilty of murder in the first de- 


gree, and fix his punishment at death. 
J. H. ORR, Foreman. 


It is therefore considered and adjudged by the court that the de- 
fendant, J. W. Davis, is guilty of murder in the first degree, as found 
by the jury, and that he be punished as has been determined by the 
jury—that is, with death—and that he be remanded to jail to await 
the further orders of this court herein. 


4 Statement of Facts. (Filed Nov. 12th, 1889). 


Tarrant County District Court. September Term,1889. (Tried Oct. 
11, 1889.) : 


THe STatTe oF Trexas 
vs. No. 5568. 
J. W. Davis. 
A. N. Dawson. 
A. N. Dawson, called by the State and sworn, testified as follows: 
I am acquainted with the Bb. C. Evans Co. building, in Fort Worth, 
and with what is called the carpet department and clothing depart- 
ment in said building. I have drawn a diagrain of that building, 
which is now before me. I aman architect and am engaged in that 
business. This diagram 


(Here follows diagram marked p. 4.) 
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represents the carpet and clothing department- of the B. C. Evans 
Co. building, fronting on Main street. The carpet department is 
the north half of the building, and the clothing department is 
the south half. Main street runs north and south. The points of 
the compass are indicated on tlie diagram. ‘The carpet department 
is 87 feet and 83 inches long east and west and 23 feet 7 inches wide 
north and south. There is an opening through the wall between 
the carpet and clothing departments about two feet from the door 
on Main street. The opening is three feet wide. ‘There is also an- 
other opening between the two departments 4 feet two inches wide, 
situated about 12 feet from the rear of the building. It is a two- 
story building, and there is a staircase going upstairs in the carpet 
department 7 feet 9$ inches from the partition wall and nearly op- 
posite the rear opening. ‘This isa diagram of the lower story of the 
building. In the northeast corner of the carpet department is a 
railing about three feet from floor, and one on floor with curtain 
suspended from top rail to floor, partitioning a little office in that 
corner. From the office there is a door leading out onto Main 
street. The building has what is called an iron front, consisting of 
iron posts with doors between them. Each department has three 
double doors—glass doors. The office railing is indicated in the 
diagram, and red curved lines, dotted, show the way the doors swing 
when they swing open. Double black lines represent thedoors. In 
the north corner of the office is a safe; nex. east of that safe is a desk. 
There is also an iron safe in the southeast corner of the little office, 
against the south leaf of the double door leading to Main street. 

From the office to the rear end of the carpet department along 
5 the north wall are shelves, and a mark along the south wall 

of that department also indicates shelves. The diagram is 
drawn on a scale of one-half inch to a foot. The clothing depart- 
ment goes farther west than is indicated on the diagram. 


Cross-examined by defendant’s counsel : 


The railing on the south side of the little office is straight. The 
diagram shows the exact location of the desk. It is 4 feet 6} inches 
from the desk to the railing. It is five feet and one-half inches from 
the middle of the rail to the front door post. I have examined the 
location of the building. I went through and took these measure- 
ments. J saw what purported to be shot holes in the floor, outside 
of the railings. One is 15 inches from the rail and the other is 
about 18 inches. The two shot holes were about three inches apart. 
Dots indicate on the diagram the shot holes in the floor. From the 
farthest slot hole to the middle of the desk in the office is about 6 
feet S inches. From the west end of the railing to the soutawest 
corner of the desk is 5} feet. North of the carpet department is 
another store, with a wall between. Against that wall in the office 
there is nothing but the desk and iron safe. The desk is three feet 
wide. The length of the enclosed office is ten feet two and one-half 
inches, and the width 7 feet 64 inches. 
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Redirect examination by State’s attorney : 


It is three feet and about eight inches from the west end of the 
railing to the east end of the shelving. To the east end of the shelv- 
ing is just opposite the west end of the railing. The railing extends 
about two feet eight inches farther west than the desk does. There 
was one bullet hole on the inside of the office, six inches from the 
center of the railing. I think the wall on the north side of the 
carpet department is a brick wall. It is plastered over. It is a 
masonry wall. There is a store building just north of the wall. 


Dr. W. P. Burts. 
Dr. W. P. Burts, called by the State and sworn, testified : 


I am a physician and surgeon. I was called to see B. C. Evans 

about the sixth of July of the present year. I think he was dead 
when I wentin. I know tle cause of hisdeath. The cause 
6 - of his death was a pistol shot in the breast. It struck him 
in the left breast, about between the second and third rib, I 

think. I do not remember counting the ribs. It struck from 
the front, I think, from the record of the ball. There was also 
a slot in the back part of his head or just about the top of his 
head, ranging downwards. It went down some three or four 
inches, I suppose; went through the scalp and came out. I 
think the shot in front was the cause of his death. I don’t re- 
member what time of day it was that I saw Mr. Evans. It was 
after dinner, I think. He was at his store when | called to see 
him. When I got in he was sitting up-—that is, they were holding 
him up. He was in the northeast part of the building. I think he 
was outside of the railing at that time. I did not notice how the 
ball entered his clothing in the breast wound. I noticed the wound. 
J ran my finger in. The wound ranged down, slanting down. B. 
C. Evans was a man in very good flesh, heavy set. 

Q. Did you notice the range of the ball in the flesh before it got 
to the bone or not? 

A. My recollection of the range of the ball—I ran my finger in 
the hole and ran it down. It ranged down. : 


Cross-exatmined by defendant’s attorney : 

Q. Did the ball strike any bones? 

A. I did not feel any roughness on the bone at all. It went down 
and in between two of the ribs. ‘There were two wounds; one in 
the chest and the other in the head. The latter was only a scalp 
wound. 


Edward Mason. 


EpWARD Mason, called by the State and sworn, testified : 


I live in Fort Worth; have lived in Fort Worth about nine years; 
am acquainted with J. W. Davis, the defendant in this case; have 
known him, I suppose, about five or six years—between five and six 
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years. During most of that time he was employed by the B. C. 
Evans Co., in the clothing department, as clothing salesman. He 
held the position of head salesman in the clothing department; 
had the management of the clothing department; considered such. 
The defendant never expressed himself to me otherwise than as 
feeling all right with B.C. Evans up until about a month or prob- 
ably some time before that—before the killing of B.C. Evans. He 
and I were talking on a‘Sunday, a Sunday or two, together 
7 in regard to him taking a situation with me traveling fora 
New York house, shirt manufactory, and he spoke then sev- 
eral times about the treatment Evans had shown him, given him, 
keeping somebody else over him, and cutting his salary, &e. He 
said he had treated him badly—he had put somebody else over him. 
He had worked there several years, hard, and B.C. would take a 
new man-and put him over him, an old man that had worked hard 
four or five years, and pay him a better salary, and he intended to 
get out of it as soon as he could get something to do. I guess he 
spoke to me about this once ortwice. I don’t remember exactly how 
many times, but he talked to me several times. He didn’t seem to 
feel very friendly toward him about it; said he hadn’t treated him 
right; feeling like a man that thought he had been badly treated. 
He did not make any statement about what he was going to do 
about it. He made no threats to me at all, anything of that kind ; 
merely said he would quit, and wanted to get out of it as soon as 
he could; that he intended to get out of it as soon as he could get 
something else to do; wished he could get something else. 


Cross-examined by defendant's attorney : 


He did not say he was going to kill Evans. He did not speak 
unkindly of him, anything than he felt he hac been badly treated 
by him; he had not been treated right by placing somebody else 
over him. 

Q. Didn’t speak in disrespectful terms of him, did he? 

A. Well, I believe he expressed some language that I would not 
care to express; that he, Evans, had treated him, Davis, like adamn 
rascal, or something of that kind; he hadn’t treated him right. 

@. Did he make any threats? 

A. Didn’t say what he would do, or anything of that kind, only 
he wanted to get out of the house; said he would do it as soon as 
he could; wanted to get away. 


Terry King. 

Terry Kina, called for the State, testified as follows: 

Tum acquainted with the defendant, J. W. Davis. I live in the 
city of Fort Worth; have been here nearly four years. Before I 
came here I lived with my father near Handley, in the country. I 

was raised in the country, near Handley; am a son of Mr. 
8 Port King. On the afternoon of the killing of B. C. Evans 
and before the killing | saw the defendant, J. W. Davis, and 
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had a conversation with him. Davis came up past my department 
once or twice; didn’t say anything the first time he came up; 
walked on past and came back directly. The first time he came 
up, though, there was a stool or something standing in the way. He 
just sort of kicked it out of the way. I was waiting on some one. 
As soon as he kicked the stool the noise attracted my attention. | 
looked around and saw it was him, and he went on down to the 
clothing department. In a few minutes he came back up there 
again and remarked—I believe I was measuring some goods—he 
says, “ Hello,” or something like that. I said, “ Hello, Judge.” We 
always called him Judge. Then he walked on past again and came 
back; then coming back towards the clothing department he gath- 
ered hold of a piece of goods I was measuring and gave that a little 
jerk and walked on. I didn’t say anything to him, just smiled or 
remarked something, | don’t remember exactly what it was. I sup- 
pose maybe ten or fifteen minutes, maybe twenty minutes, he came 
back. I said,“ Judge, what is the matter with you?” He says, 
“Nothing.” And I got through with my customer and I says, 
“ Judge, I know there is something wrong with you.” And _ he be- 
gan to talk; said somebody had told—some one had told some 
damned lies to Mr. Evans on him, and he was going to get even 
with him. He savs, “I am going to raise hell here before six 
o'clock.” I says, “Judge, don’t talk that way, vou are talking a 
little loud there; somebody will think you are drinking.” He says, 
“Terry, I am just as sober as you are.” I says, “I know you are, 
Judge, as far as that is concerned;” I says, “ People will think so, 
anyway.” And he said he was going to raise hell with them before 
six o'clock. The first time he came by there I suppose it was nearly 
three o'clock, or about half past two; it was before three, though, I 
think. I think it was something near four o'clock that Evans was 
killed, l am not sure though. I don’t know whether Davis had 
been to dinner or not when he came and had this conversation with 
me. Hesaid Mr. Evans had told him he didn’t want him any 
longer than the fifteenth. I heard two of the shots; two that I dis- 
tinctly heard. I don’t believe that Davis told me when Evans had 
told him he would not want him after the fifteenth. I saw him and 
Evans talking that morning about nine or ten o’clock. I suppose 

it was about that time; it might have been later or a 
i) little earlier than that; don’t remember paying much atten- 

tion to how long they were talking together; I suppose ten 
or fifteen minutes, though. I glanced down the counter; I could 
see them from where I was; couldn’t tell whether their manner 
appeared to be friendly or otherwise when they were talking together ; 
they were too far from me. 


Cross-examined by defendant’s attorney : 


I have been employed in the B. C. Evans Co. house it will be three 
years the first day of this month. Davis was there when I went 
there. 
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Don Pritchard. 


Don PRITCHARD, called for the State and sworn, testified as follows : 


[ am in the gun business; clerk for A. J. Anderson. I remember 
the day on which B. C. Evans ts said to have been killed. Iam ae- 
quainted with the defendant, J. W. Davis. I saw him on that date ; 
could not say exactly what time; it was about half an hour before I 
heard of the killing, as well as I remember. I think it was about a 
halfan hour. Davis bought a pistol from me on that occasion. He 
came in and wanted to know if I would sell him a pistol at cost, and 
I told him no, I could not dothat; I would sell him one close, and 
he selected a pistol and | loaded it for him. He told me what he 
wanted with the pistol. He says,“ There isa bitch prowling around 
my house.” He says, “There is about a dozen dogs out there and 
[ cannot sleep good, and [ want to pepper them up some.” He 
says, “Give mea good pistol,” and we selected this pistol, and he 
said he would take it, for me to load it, and I loaded it. I loaded 
five barrels. The pistol has only one barrel, but it has six eylin- 
ders; shoots six times. I generally load a pistol with six cartridges. 
Ile didn’t say anything, I don’t think, about not putting In but five 
Ile just wanted the pistol loaded. He did not call for any more car- 
tridges than what were in the pistol. After I loaded the pistol he 
packed it down in his pocket here (coat pocket outside), and I got 
after him to take a scabbard. We have a rubber seabbard that is 
very good Lo keep the rust off. Ile just remarked, Says he, - Oh, I 
never carry a pistol.” I says, “ Davis, you will soon ruin the pistol 
if you don’t get a seabbard.” I says,“ You might carry it some- 

times,” and he finally takenascabbard. I don’t think he was 
10) excited when he was in there. I have known Davis about 

five or six years, I think; in fact, nearly ever since he has 
been with that house. I did not notice anything unusual about his 
manner, at all. I could not be positive how long it was after he got 
the pistol that I heard of the shooting; tothe best of my belief it was 
about half an hour; this all occurred in Tarrant county, Texas. 


Cross-examined by defendant’s attorney : 


[t was in the afternoon that Davis got this pistol. My dinner was 
about two. I had been to dinner; don’t remember how long ex- 
actly I had been to dinner, but at that time I did not go to dinner 
until about two; may be it was half past one; between one and two 
[ got my dinner. Iam generally gone about three-quarters of an 
hour; something like that. 

Q. Was it directly you came back that Davis came in and got the 
pistol or a very few minutes afterwards ? 

A. I don’t think it was a few minutes. I couldn’t say how long 
it was. I never thought of the time. 
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A. L. Eckert. 


A. L. Eckert, called for the State and sworn, testified as follows: 
My name is Albert L. Eckert. [ was at the store of the B. C 
Evans Co. on the afternoon of the sixth of July, the day that Evans 
was killed. I was there about four o'clock, o a few minutes be- 
fore Evans was killed. I beard theshots. (The diagram made and 
testified to by A. N. Dawson was shown this witness.) I recognize 


this diagram. I was right there at that safe. [Evans was sitting In 
the chair marked in the diavram. I think the chair was further in 


the door. I had been there some twenty minutes or half an hour. 
When I was there Davis passed through this building. He came 
through from the west opening and passed through this front 
door. I had not been there but a little while when he first 
same in. He came in again and walked up about there. I was 
standing here against the safe. Evans was sitting there and | 
was facing him, talking to him, and Davis walked up to there 
and stopped. I[ saw Davis when he walked up. Ile stopped 
there and I turned around and faced him. He was then making 
inted to 


a motion like this, going in fora paper. I thought he w 

show it to Mr. Evans. When I[ turned around Davis turned around 
and went back through that opening ;- nota word was spoken. 

11 Davis said nothing and Evans said nothing; had not been a 


word exchanged atall. I did not see anything more of Davis 
after that. I left Evans right there, sitting in the chair, reading a 
paper. I think Evans was sitting further back than the diagram 
indicates, nearer the front door. When I left I went on back up 
through the carpet department, through the archway, back to the 
office. I had got into the office and started back when | heard the 
shots. I just went to the office and turned some money over that I 
had collected, and just laid the money down there and got back to 
the shoe department, some place right up in there, and heard the 
shots. I never recognized but four shots. I was standing here 
when I heard the first shot fired, down there by the shoe depart- 
ment, and ran up here through the main building, and when | got 
here I heard two more shots fired. I hesitated a minute there; then 
I ran up to the door here (on Main street) and ran on to there, and 
the last shot was fired when I was about there to the door. I ran 
out here then, and as I ran out here I saw Farmer coming there. | 
went in there and found Evans, Davis, and Farmer. There were 
Hollingsworth and a clerk back in the carpet department. Nobody 
else was In the front; don’t recollect anybody. Evans was lying 
down here on his face, with his head right across this thing, and his 
feet were lying out this way towards the door. When I left Evans, 
before the killing, he had a newspaper in his hands. I examined 
his body afterwards and found a newspaper in his hands, which 
newspaper I now produce. (Witness produced a newspaper.) When 
I got there after he was dead he was holding the newspaper down 
this way—sort of doubled up underneath him. I made an exami- 
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nation of his body and found, I believe, two bits in money, a bunch 
of kevs.a wateh charm, and an old, broken knife. I found no 
weapons of any sort on him but the knife. The knife was in his 
pants pocket. It was closed. It was a little, white-handled knife. 
The blade was broken. I never paid inuch attention to the wateh 
charm. Ithink it wasa Masonic charm or-something. Isaw where 
the balls hit Evans. One ball struck him about here (in the breast) 
and Ol about here (on the Lop of the head) There Was a ball hole 
in the floor inside of the railing. I don’t suppose it was more than 
a foot from where Evans was lying. There were two other bullet 

holes out farther, about four feet from his body or head. 
12 Farmer just ran in on Davis and grabbed him by the right 

hand. He had a pistol in his right hand —that way. He 
savs, “Consider yourself under arrest.” Davis says, “ How do you 
do. Farmer?” Then he reached out for the pistol, and he Says, =s 
submit;” told him to hand him the pistel and he handed it over to 
him. Evans was alive when I got in there. I suppose he was. | 
think he lived maybe three or four minutes. He said, “ My God!” 


and “Oh. Lord!” atime or two. He repeated that two or three 
Limes 
Cross-examined by defendant’s attorney : 
When I found Evans on the floor his feet cou!d not be more than 


two feet from the chair I had seen him sitting in. The chair was 


a 


down close to the door, something in the door. ‘The chair was right 
at the outside door, sort of resting against the door. Evans was sit- 


Ling right In the door. When | found him on the floor his head 
wus about midway between the east and west end of the railing. 
Here is a post right here, and his head was across there, a little west 
of half of the railing. I think that office is about ten feet long; 
maybe twelve. His feet were two or three feet from the door. His 
feet were sort of over by the corner of that desk. 


Redirect é xamination: 

The bottom railing—there Was a post ; sets up about as high as 
that, and his chin was resting right over it. His arms were right 
that way—up against it. This railing was between his arms and 
ehin. His head was prot-ufed out on this side. There is a curtain 
coming down then from this railing here—a little, narrow curtain. 
Chere was a bullet hole in the curtain right over where his head 
Was. 

Recross-examination : 


[ think the paper was in his right hand. It was sort of under- 
neath him when he was lying down. I don’t know positively 
whether it was in his right hand or left. I would not swear posi- 
tively where it was. 


(By State’s attorney :) 


Q. What is your best recollection which hand it was in? 
A. I think it was in his right hand. 


om, . . , 
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(By defendant’s attorney :) 
Q. You would not pretend to say which hand it was in ? 
A. 1 would not swear which hand it was in, but I think it was in 
his right hand. ‘That is my opinion. 


13 Walter Wyatt. 


WALTER Wyatt, called for the State and sworn, testified as fol- 
lows: 

I remember the date B. C. Evans was killed. I was working in 
the store on that day, in the clothing department most of the time— 
in the carpet department. I saw the defendant, J. W. Davis, a few 
moments before the killing of B. C. Evans. I was standing right 
there at the opening in the back part of the building—right this 
side of it—at a basket that goes up there. I saw the defendant 
Davis. He passed by me and went and looked in the carpet depart- 
ment. He went right through that archway; don’t know how far 
in he went. I wasstanding back thissideof theshelving. Hecame 
back immediately and went around into a little dressing-room we 
have over this side of the building here, on the south side of the 
clothing department; couldn’t say exactly how long he was in there, 
perhaps some three or four minutes; then he came back, went right 
through that opening in the rear, between the carpet and clothing 
department. When he went in there I started up to the front of the 
store, behind the counter in the clothing department. I heard some 
shots when I had gone, I suppose, about two-thirds of the distance ; 
maybe a little further. I could not say exactly. I was up there 
where we have a basket—up toward the front of the house. I had 
just gotten up there. I started east in the clothing department just 
after Davis went through the door into the carpet department. | 
turned around and walked up through the building; went just an or- 
dinary gate. Ihad gotten about two-thirds of the way or probably a 
little more when | heard the shots. I couldn’t tell exactly where the 
shots came from. I heard the shots and started out to the east end 
of the building. 


Cross-examined : 


I was in the employ of Evans at that time and am still in their 
employ. 


W. F. Rogers. 


W. F. Roaers, called for the State and sworn, testified as fol- 
lows: | 
I am acquainted with the defendant, J.W. Davis. I am working 
for the B. C. Evans Co.,and was working for them on the day when 
B. C. Evans was killed. I was working iu the clothing department. 
Bb. C. Evans and Davis had a conversation on the morning 
14 of the killing, | suppose about ten o’clock, just beyond the 
center of the clothing department; don’t know how long 
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they were talking there. I suppose possibly twenty or thirty min- 
utes. I passed by them frequently when they were alien heard 
just a few words said as | passed back and forwards. heard vans 
say, “ You have been doing this way a good while, and ”—and 
that was all [ heard of it. I don’t believe I heard anything else 
sald as | passed by. 

(@. What was the manner of the conversation? Was it angry or 
friendly ? 

A. Well, it just seemed to be neither one especially at that time; 
no anger in the matter that I could hear at all. I did not notice 
any anger during any time they were talking there together. When 
vans walked off he spoke about having a big lot of shirts on hand. 
: suppose he was talking to Davis. ‘There was no — else there 
but Davis. He said, “ You have a big line of shirts.” His manner 
seemed to be pleasant. I did not hear Davis make an} reply. There 
isa plece of curtain covering the front openin between the cloth- 
ing department and carpet departine nts. She rls before the killing 
[ saw Davis go there and look turough. The curtain was in two 
pieces and came loge ther in the center. He pull d one of them one 
side and looked in through. ‘The first time he went down there and 
looked through was, | suppose, two or three hours before the kill- 
ing; maybe longer. I don’t remember. I saw him look through 
there twice that day. The last time was, I should say, probably 
thirty minutes before the killing. After he went away I looked 
through there and saw Evans and Eckert in the office. I should 
say that was about thirty minutes before the shooting, but I don’t 
know. 


(No cross-examination.) 


Hugh Elliston. 


Huan Exuisron, called for the State and sworn, testified as fol- 
lows: 


My name is Hugh Elliston. I live in Fort Worth now; have 
been here over a vear. I was raised out near Birdyville; am Frank 
Elliston’s son. Iam at present working in the carpet department 
of the B. C. Evans Co. [ was there on the afternoon on which B. ¢ 
evans Was killed. Ile Wiis killed about live minutes LO four in the 
afternoon, as nearas I remember. When he was killed I was in 
the back part of the carpet department in about four feet of the 

stairway. I suppose north of the stairway—about three or 


15 four feet north of the east end of the "Tone tl l saw Davis 

come in there several times that day. I saw Evans come in. 
He came in before Davis did and walked down to the little office in 
the corner of the carpet department and sat down in a chairat about 


the place indicated by the diagram now shown me (being the Daw- 
son diagram). Evans came in probably eight or ten minutes be- 
fore he was killed ; not over ten minutes, 1 don’t think. I heard Al. 
Eckert talking to him down there in front. Evans had been in 
there five minutes, I suppose, when Davis came in. Well, Davis came 
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in once or twice before. He came in and walked down to the front 
and walked out the front door the first time. The second time, 
I suppose, he walked about half way from the stairway to the office 
and stopped, turned around, and walked back in the clothing de- 
partment. Those times he came through these openings In the rear 
from the clothing department to the carpet department. He did 
not come back again until the killing. Then he entered again and 
walked down to the office, and then the killing occurred. I never 
saw him any more. During those times when he came in Evans 
was talking to Eckert. At the last time Davis came in nobody was 
talking with Evans. He was reading a paper, sitting in that chair 
where it is marked on the di: agram, leaning r back, holding the paper 
with both hands. I looked at him a minute or two minutes before 
he was killed, and he was holding the paper up in front of him with 
both hands. Wien he was shot I know that he was sitting in the 
chair reading the paper. I saw him when he fell. The first shot 
he started to rise to his feet that way, threw his hands up, and fell 
right forward, right on his face ; you might say on his side like; but 
he threw his hands up and fell forward from the chair. He had the 
paper in his hands when he fell. As he feli forward he said, as near 
us | remember, “ Oh, Mr. Davis, don’t,” or something to that effect, 
as he was falling. 

Q. Could you hear that distinetly ? 

A. [ could hear it; yes, sir. That was all | heard, and could heat 
most all that was said. They were spoken very loud. Davis never 
spoke. Standing where I was, just a cominon conversation, I can’t 
hear the exact words, but then I can hear that they are talking. I 
did not hear any other talking that I did not understand. I don’t 

think there was any other talking. If there was | didn’t hear 
16 it. [could have heard it if there had been. I could not 

distinguish but four shots fired; the first shot, and then 
three more in quick succession, is all I could dis tinguish. Press 
Hollingsworth and myself were in that store at the time, and Davis 
and Evans were down at the front. No one else was there. I am 
positive there was no one else there. After the shooting Farmer ar- 
rested Davis. Mr. Farmer was the first man who came into the 
building after the shooting. He wasthe city marshal/. I did not 
see him when he came in. I was notat the front. [ stepped in the 
clothing department—that is, at the door—and then I came in again 
and Farmer was there, and others were in there at thattime. I don’t 
know exactly who all. Farmer wasrightin front. When I stepped 
ba-k into the clothing department there was no one down in front 
but Davis and Evans. They were the only two men in the house 
at that time. Three shots had been fired, [ think, when I stepped 
hack. 

Cross-examined : 

When I saw the shooting I was at the right of that way there 
northeast of the stairway. I suppose it is about 55 feet from the 
stairway to where the killing took place. The stairway is right in 
the center of this building, near the west end. ‘There is nothing 
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between there and where the killing occurred; no goods or any- 
thing of that sort. There was not anybody there with Evans and 
Davis—that is, at the office. There were no words spoken between 
them. Iam certain of that, because | could have heard it if there 
had been, and there were no words spoken atall. The — in which 
Mr. Evans was sitting was frouting about southwest. It was not 

fronting exactly the desk; 1t was fronting more so whe The 
heh fronts out to the south—yust about south. I could not distin- 
cuish but four shots; could not say. positively _ ‘ther there was 
any more than that fired or not. There were no wor rds passed be- 
tween them. [am in the employ of the Bb. C. Evans Co. now, and 
was in their employ at the time this killing took place. The first 
shot of the pistol attracted my attention down there first. Press 
Ifollingsworth and myself were at that time discussing an order— 
tcame in at that time. The shot first attracted my 

attention down to where it occurred. [ was talking with Hollings- 
‘ell as Ll remember, we were facing south when the shot 
occurred. My face was fronting south, too. We were stand- 

7 4 side by side.” When I first heard the shot [ looked down 


r 
am | 
} a] 
two orders—tha th 
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Redirect examination: 

When I looked down there Evans was-in the act of rising. Just 
as I looked he came this way (here the witness partially arose from 
his chair) and threw his hands up to his face, this way, and fell 
forward. This happened in Fort Worth, Tarrant county, State 
of l‘exas 


W. R. MeLau 


W.R. McLaury, ealled for the State and sworn, testified as follows: 


My name ” W. R. MeLaury. | am pr ‘ticing law. I saw B.C 
Evans kil I was across Main street, hi opposite the south wall 
of the Ev: word uildit ng and abou t five fee tsoutl hot it. It would be very 
nearly opposite the south wal lof the clothing department, as wellas I 


ean ealeulate. I think the bank building ts 35 fee t, and the south half 
| | vans was in Is 25 feet,and | was right at the center of 
et north from First street. ‘That would make me 20 
feet from First street, and that would bring me across the street (Main 
street) right here, whatever the width of that street was. I was 
leaning against the south side of the entrance to Capt. Hanna’s old 
building, the one built ,by him. I was standing leaning with my 
feet just on the edge of the iron, and perhaps a foot out, leaning 
my head against a sign there. I don’t remember whose sign it was. 
Mr. Evans—lI didn’t know it was him at the time; | thought it was 
Hollingsworth, perhaps—was sitting there in the chair (in the railed 
fice shown on the Dawson diagram, which is now shown to the 
witness). I think that desk was farther down this way, if that is 
the desk. Well, he was sitting there just inside of the door (the 
Main-street door) in a low chair. I know the chair very well. It 
isa low chair that has a screw bottom to it to turn roundin. He 
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was facing a little bit to the right and reading a newspaper. I think 
it was open full size, because I could see the newspaper on both sides 
of him. He seemed to hold it in that way (witness illustrated), and 
Davis came down here (from the west), walking down here. His 
gate was deliberate, just walking slow, and when he stopped 
right—well, a few feet; maybe five or six feet; I could not tell the 
distance, but only a little distance, close enough to address any 
person in a low conversational tone—he put out his hand that way, 

and l heard something said. [ don’t remember what that 
18 was. When Davis came down there Mr. Evans—I know now 

that it was him; I didn’t at that immediate time—moved 
the paper that way (to the side) and turned his head a little, and 
Davis reached his hand out and immediately I saw a puff of smoke, 
and just about that time—yjust before the puffot smoke—lI heard some 
words spoken by Evans, and then another shot. When the first shot 
was fired Evans began to pitch forward and fell, and as he was 
pitching another shot was fired. When he was about that wav (upon 


} 


his feet, bending forward) the second shot was fired; and there is 
a littie rallineo—now whic 1} thre second shot Wis fired or before it, | 
think between the first and second shot, I had got nearly to the edge 
of the sidewalk in front of the office, starting to go there; then I saw 
some one coming here. I don’t remember who it was. I saw some 
people running across the street, and I knew they would go there, 
and I knew the building very well, and instead of—when I got about 
here I turned and ran threugh in the clething department and ran 
through the back opening—ran through the clothing department as 


— 


far as | could and came around and met Sam. Farmer. He had 
walked from this place ten feet; maybe a little farther. When Davis 
walked up, before I saw the puff of smoke, he stopped and put out 
his hand immediately—just put his hand out as if he was going to 
hand something to some party or holding it to look at, and then 
came the pull of smoke When the pull of smoke had took place 
vans had just moved his newspaper a little to the right and turned 
his head a little to the left, and was looking at Davis—had raised 
his head a little. I don’t think there was anybody on the sidewalk 
In front of there. | did not see anybody about the front door 
anywhere. I know there was no one there at the time the shot 
occurred except Davis and Evans. | believe | am safe in saving 
that there was no one on the sidewalk in front of there. I know 
there was not. ‘There was nobody in the front door of the office. 
There was no one in either front door. 


Cross-examined: 


There are two doors in that part of the building. Evans was 
sitting inside of one door, the north door. There is a little desk 
there that they use, | suppose, for that department. There is a door 
there that is open (the north leaf of the office door). I heard, just 

before the puff of smoke and when the hand was extended 
19 that way, Evans did say something. Before that hand was 
extended I did not hear anything said. I don’t think there 
was anything said. I was just across the street when I saw these 
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menu. I have never measured the width of the street, and don’t 
know how wide it is. 

Q. Well, do you pretend to say that you could hear what was said 
by those two men, and they in the house and you clear on the other 
side of the street ? 

A. Well, I don’t. I say if they talked loud enough I could hear ; 
but I did not hear anything, only the one exclamation. That was 
before the shooting. lt was just as the arm was pointed. | don’t 
know whether they said anything before that or not. Davis might 
have said something, but I don’t think Evans saw Davis until he 
was Within a few feet. 

(). You don’t know whether he did or not, do you r 

A. I don’t think he could see through a newspaper. Unless he 
eould he couldn’t see. Hle turned his hewspaper to one side when 
Davis, [ should say, — within five feet, maybe seven feet, of him. 
When I first saw those parties I was standing right opposite the 
south wall of the clothing department. ‘That point is possibly fifty 
feet from the north part of the carpet department. I'was standing 
on the other side of the street from that place (south wall of the 
clothing departinent). I was not on the sidewalk. I was standing 
on what they call the threshold. I was the full width of the street 


and sidewalk. That door (indieating on the diagram) was turned 
back that way and this door was turned in this way, | suppose, or 
else they were double here. Anyway, they were all open, and this 


door here was open; maybe this door here was closed up. ‘They call 
it fifty feet from the north to the south side of the Evans building. 
| was opposite the south side. expect | was about elalt feet from 
the office. 

(). | want to know if you can state positively that you could hear 
what was said by either of those parties before the shooting took 
place. 

A. I think, if I had been paving attention, | would have. known 
what they said, but I was not paying attention any further than just 
looking. I was not listening. Whether or not, from where I was 
standing, | could hear what was said by Davis and Evans when 
they came together down there defore the shooting, or whether they 
said anything or hot, would depend on the tone of volce. If they 

spoke loud I would have been able to hear; if they spoke 
20 low would hot. | do know something Was said. [ know 

vans said something, and just when he said it the shot was 
fired, I didn’t see any difficulty ; there was no disturbance. A diffi- 
culty is where two parties contend, as I understand it, and I didn’t 
see anything of that kind at all. 

©. I would like an answer to my question, whether standing 
across the street, and diagonally across the street from where those 
parties were, whether there were any words passed between them 
before the pistol was drawn or presented. 

A. I should say not. There was nothing that I heard. 
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Pres Hollingsworth. 


Pres Hontincsworru, called by the State and sworn, testified as 
follows: 


I live in Fort Worth; am in the employ of the b. C. Evans 
Co. I was present on the day when B. C. Evans was killed. (T 
Dawson diagram was here shown witness.) This diagram repre- 
sents the clothing department south and the carpe! department 
north. J was present there that day when the killing took place. 
I was in the carpet department. I have charge of that department 
I saw Mr. Evans when he first caine in. He came in from the rear 
door and walked towards that little office and sat down 1n a chair. 
The diagram is correct as to the location of the chair in which he 
sat. ‘The first one he spoke to, when he first came in, was elliston, 
there in the room, then Eckert. | saw Davis come from the rear 
door leading from the clothing department to the carpet department. 
He went towards the front, but after he got np that way I didn’t 
notice where he went. Evans was in the front, in the office. 
didn’t see Davis again. When he came in the last time I saw him. 
When he came in the first time Eckert was with Evans. When he 
came in the last time Evans was all by himself. Eckert had left 
him a very short time, and Eckert went through this back door, in 
the west end. Eckert had gone out of that back door only a few 
moments when Davis came in it. When Davis came in he walked 
directly to the front. What first attracted my attention was the 
first shot of the pistol. I looked then and Davis was standing right 
along there. (Witness designates upon the diagram.) He had just 
about time to walk the length of the building when I heard the first 
shot. He was going in a moderate gafe when [ saw him. From 

the time Evans came into the carpet department until the 
21 time he was killed was not very long. I couldn’t say exactly 

how long. Davis just had time to get where he was when | 
heard the shot. I then looked that way and saw Evans. He was 
then in a rising position from the chair. (Witness illustrates the 
position in which he saw Evans.) ‘That was after the shooting. 
He went right straight forward—tell forward. I think there were 
five shots fired altogether. All that was said at all was Mr. Evans 
hollered, “Oh, Mr. Davis!” ‘That was the first shot. I did not hear 
Davis say anything. He did not say anything. No one was in the 
front part of the house besides Davis and Evans. [am certain of 
that. There was nothing to obstruct my view right out. My view 
was clear. 


Cross-examined: 


When the first shot was fired | was just about here; north of the 
stair; closeto the stair. The stairway is near the center of the west 
end of the carpet-room., I was sitting on a counter at the time. 
The goods are not piled nearly as high as my head there. I was 
sitting on the end of the counter at the first shot. [ had an order 
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book in my hand looking over it. I was facing south. I was 
facing the stairway. That would be in the direction the killing 
took place. I don’t think it would be in the opposite direction at 
all; it would be south. I was not looking towards the office when 
ibe first shot was fired. I should judge it was something near 70 
tect from where I was to where the killing oecurred. lam prepared 
to say there were no words used by either of those men down there 
until after the first shot was fired. I heard the conversation be- 
tween Evans and the gentleman he was with just before. They 
were talking in an ordinary tone. The gentleman he was talking 
with was Eckert. I don’t know whether there was anybody out 


here on Main street. It is a short space from the chair kivans was 
sitting in to the outside of the sidewalk; I suppose about four feet. 


There was nothing to obstruct my view at the time. 
(). Isn’t there a counter running down there upon which you pile 
Up a gre at hianhy eoods? 

A. No, sir; there is a counter right along here. It extends only 
about 12 feet, I suppose, down that way; something of that kind— 
15 feet. I was sitting on the counter beyond that. At the time 
there was no goods at all on that counter; if there was it was not 
piled over six or eight inches high. I am in charge of the carpet 

department. I was managing it then; am still in the em- 
22 ploy of that business. Mr. Elliston was with me at that 
Lime Nobody else was there. We were not sitting side by 
side; he was in front of me, standing up; we were facing one 
another. I think at the time he was facing north, and I was sitting 
down facing south. I was sitting down and he was standing up, I 
think, at the time. The doors in front were open just as shown In 
the diagram (being the north leaf of the office door and both leaves 
of the double door next south). When I heard the first shot I 
looked around instantly. I never said to anybody that I only heard 
the shots, but did not see this 


The reupon the State rested. 
Dr. W. 4 During Zz 

Dr. W. A. DuRINGER, called for the defendant and sworn, testified 
[am a physician and surgeon; have been practicing in Fort 
Worth sineve 1885. I examined the deceased after the killing. The 
bullet ranged downward and inward on the right—that is, it ranged 
from the left in toward the right and downward. As to this down- 
ward range, 


that somewhat indicates the position of the person who 
is shot at the time of the shot. Muscle or bone frequently would 
deflect a ball and cause it to range in most any direction. 
No cross-examination. 
G. L. Harris. 
G. L. Harris, ealled for the defendant and sworn, testified : 


I reside four miles north of Fort Worth, on the Blue Mound road ; 


i 
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have been a resident of this county about six years. 
the occurrence of the killing of B 
date; I remember the killing. 
(The Dawson diagram was here shown to witness.) 
side the carpet department 
the carpet department. 
I was just inside of the door here. 
was in such a position that 1 could see the defen 
had just stepped inside the door. 


I remember 


know the 


[ was there at the house at that time. 
[ was just In- 
just to the left and just inside 
I was not inside of the office railing at all. 
(Next south of the office.) [| 
intand Evans. I 
There was a word spoken be- 


tween them. but I was not coneerned and paid no attention to it. 


I couldn’t teil you exactly what he said. 
but I could not say what. 


Davis spoke something, 
Evans he made some reply, and I could 


not state exactly what that was. for I was unconcerned in itall. If 


I recollect right, vans was 
23 where, sitting right along in 

where about here, not a gre: 
Just as I stepped inside, I barely 


railing. 


inside this ralling some- 


= 


there, and defendant was some- 
it ways from the corner of that 
inside, and I was 


against the opposite side, pretty near against the opposite wall from 
this railing, and | stepped in; it is very narrow in here, and there 


was something said by Davis and also by Evans. 
face; | knowed his name was Davis, and | 


| knowed Davis’ 
could see that it was b. 


©. Evans, and Evans raised to his feet—just about got straight to 
his feet when the shooting commenced, and when I saw the shooting 


commence I commenced falling back. 


right out. 


_ 


A. I couldn’t say that he moved more than this ; 
[ don’t know that he moved his feet. I think 
vans was either get- 
That is my ree- 


of turned his body. 
nay be he did. 


ollection about 


I won't be sure about that. 
ting up or straight when the first shot was fired. 
He did not go anywhere when he 


| backed 


(. I will ask you whether or not Evans moved his position ”? 
we will say sort 


rose to his 


feet: didn’t move the position where he was standing, only just got 


straight. 


ing commenced. 


I would not say he was actually straight when the shoot- 
The first thing that drawed my attention to the 


two men when I stepped in there was a word spoken by Davis, then 


by Evans. 


thing for it. 
was the shooting. 
smoke I could not see. 


Of course I had no interest in that. 

But the first that drawed my attention to the two men 
Was such a 
You can see from the position I was not in 


| didn’t care any- 


the range of the balls. but then Was a little out that Way and felt 


a little anxious myself 
‘T was not looking. 
but I did not see them. 
said. I didn’t pay any attention. 
terested in. 


| did not see any other man at that time. 
There might have been other men in the house 


’ 


[ could not tell you what Evans and Davis 
[t was something I was not in- 


Q. I will ask you if you did not state to Mr. Finch directly after 
this occurred, the same day, in the presence of Mr. McKnight that 
the damned lie was passed between those gentlemen, and, as Mr. 
Evans called Mr. Davis a damned liar, that he got up out of his seat 
and made a step or two towards him with his right hand down back 


of his body ? 


) 
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A. No, sir; I tell you what I think I stated to Mr. Finch. I was 
not talking to Mr. Finch. He was present. I was talking to Mr. 
Daggett. He was the man I was talking to. Finch was 
24 present, of course. I told Finch that there was a word ortwo 
spoken, and that I believed that b. C. Evans—Daggett asked 
me if there was any abrupt language, and I told Mr. Daggett that 
I believed that—I wouldn’t be sure then nor | won’t be sure now, 
as I told you awhile ago; I believe, though, that Bb. C. Evans gave 
him the damned lie, but I was not certain of that and would 
not say it positive and am not yet. I did not state to Finch or to 
Daggett Or any one else in his presence that when the damned lie 
was passed kevans got up out of his chair ill} made one or two steps 
in the direction of the defendant and dropped his hands down 
behind him 


Cross-examined : 


It is not a fact that I was not there at all 


Henry Finch. 
y 


Henry I'rncu, called for the defendant and sworn, testified as 
follows: 


| have been sworn. Ihave seen Harris, the witness who has just 
left the stand, once be fore, | believe, only. | was not in the locality 
of the killing when it occurred. I was at home, I presume, when 
it occurred—that is, | didn’t hear of it until [ started up, and I live 
a mile from the square and come on the street car. You can judge 
about how long | wascoming here. It must have been some fifteen 
or twenty minutes, though I don’t know how long it was. As Harris 


just said, he was not telling meahoutthis. At the time I met Harris 


lL had got to Mcknight’s. ‘There are probably two or three 25-feet 
lots between Mchnight’s and the carpet store where the killing oe- 
curred. | heard Harris make a statement there to Daggett about 


the killing. Daggett called him aside, and we three went together ; 


just stepped into Meknight’s,and he made the statement. Harris 


! 


then and there stated that he saw the killing and heard what was 
said, and that the damned lie was passed between the defendant and 
Kvans. After having said the damned lie passed between them he 
said—lI don’t remember which it was—LEvans arose, and Davis then 
told him not to advance, but thereupon he did make a move to ad- 
vance and Davis shot. [| asked him about where his hands were, 
and he said he could not see his hands. I don’t know that I asked 
him where he put his hands or not, but I asked hin what he had 
in his hands, and he said he could not see them. I was asking him, 
though, as to what he had in his hands. Daggett began interrogating 

him, and then I asked him this other question myself about 
29 what he was doing with his hands. ‘That could not have 

been but a few minutes after the killing. As I said, I do not 
know when the trouble occurred exactly, but it was within a few 
minutes afterwards. Something like halfan hour, possibly. Harris 
4—1595 
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ie made the statement. I didn’t 


was in MckKnicht’s store whet 
then know he was. I believe there is one door and an alley, may 
be two doors and an alley, between MckKnight’s store and the Kkvans 


establishment. It could not be over fifty or seventy feet 


Cross-examined : 

I don’t remember whether or not he stated to me he was standing 
out on the sidewalk in front. My recollection is he said something 
about being in range of the balls; that is the excuse he gave us for 
not seeing his hand; said something about being in range of the 
balls. 


Redirect examination: 

[ conveved this information to several parties and found out that 
it was told a different way, and I came up and asked who Harris 
vas, and | had in the meantime repeated to two or three what Ilar- 
ris had said before I heard anything about the statement of those 
that were in the store. | came back then and got the other state- 
ment. I believe I repeated this statement to Mr. Johnson (attorney 
for defendant) also. | went right down the strect and told it to 
several parties; they asked me what 1 had heard about that and | 
told them what Harris sald. 

The court then instructed the jury orally as follows : 


GENTLEMEN OF THE JURY: You are instructed that as to the testi- 
mony of this witness as to what the witness Harris told hitn vou 
are not to consider it at all as evidence of what occurred. It can 
only be considered by you and is only admitted for the purpose of 
contradicting the witness Harris and no other. You must not con- 
sider it as testiinony, however, of the facts which he says Harris re- 


lated to bim. 
J. W. Davis. 


J. W. Davis, defendant, was -worn in his own behalf and testified 
as follows: 


I have been a resident of Fort Worth about six years the last time, 

I think. During that time I have been with the B. C. Evaus Co. 
about six years employed in the clothing department. 

(). Will you just relate to the court and jury 

A. Well, | Suppose it was between nineand ten oclo k. \Ir. 


’ 


26 Kvans came down in the store and commenced talking with 


>) 


me; asked me how the stock was and a good many questions, 
and then he says, “ Mr. Davis, I don’t think I will need your serv- 
ices any longer than the 15th;” and he says, “ This is not all;” he 
says, “I have it from the very best information that you have been 
too intimate with a lady here in the house.” I says, “ Mr. Evans, 
what lady is that?” and he says,“ It is enough for you to know 
that you quit on the 1dth,” and walked off. That was, I suppose, 
between nine and ten o'clock. He went off and I commenced wait- 
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ing on a customer and I did not see Mr. Evans any more until after- 
noon. Well, 1 went on up tomy usual dinner hour, which is 11.30. 
l usually go at that time, but for some cause or other Frank Lawson 
wanted to exchange, and he went at twelve o'clock and I went at 
one, and coming back to the store | walked up and down the aisle 
several times and King asked me, he says, “ Judge ”"—that is the 
nickname they called me for a good long while—he says, “ what is 
he matter with you?” and I told him that I was mad and didn’t 
tell him at first. I don’t believe I gave him any answer when he 


**% 


first asked me, and I savs, “ Terry, there’s some one in the house 
been slandering me and I| will give him the mischief if I find out 
who itis;” thereupon I walked off. We didn’t talk but just a few 
minutes. I didn’t see Mr. Evans from about 9.30, somewhere along 
there, untif I got my dinner. Isaw him in the afternoon after din- 
ner. I think the first time I saw him was behind the dress-goods 
Counter talk iv WwW ith some One, [ forgot who now, and | passed Ol} 
down, passed by the counter two or three times, and walked in the 
ecarpet-room two or three times, and when I saw him there I asked 
him—I says, “ Mr. Evans, I think | have a right to know what lady 
you have reference to,sir.” He says, “ Davis, you know well enough 
vho 1 | referena@e to.” and, he savs, “ Mrs. Randle and Miss Raf- 
ferty are no better.” I says, “ Mr. Evans, if you make that accusa- 
tion you are a liar,” and he told me, “ You are a God damned har;” 
then he raised up,advaneed towards me, threw his hand here to one 
side as if to draw a pistol, and I commenced shooting. 


_ : ' . —) : — e 
() \ ne goOrier males were ill thy it ‘StAD Sf nent UOeCSsSiUdes the ladies 


A. Mrs. Gracey. Mrs. Gracey and | were engaged at that time, 


} ‘ ’ } } ‘ . : } , . 
CNngeAiged ea married, and had been for a Pou 1OUY while. [ 
- , 

LiIQILIK Sipe hid Deen TH thab NOUSe POSsSLVULVY AVO iree years. 
, { , '* ] 
of i wre, eeeet | 
| ’ | ; till + | he »¢ Vala. ‘% ‘ i | or Le } *. . 
CN Det sie 18 Stlti tuere. JASE AccoULTILS. L LOINK She Was. 
. 


oe ) : 
Redirect examination: 


' 


[ have never mentioned a word of this to her. I have not seen 
her. lL have never opened my mouth before this about this. 


Le fendant rested. 


oe 
— 
-—~ 
~~ 
a) 
~ 
— 


Sam. Farmer. 

Sau. Farwer, called for the State in rebuttal, testified: 

[lam m irshal/ and elie of ) lice of Io! Worth | remember 
the circumstances of Evans being killed. I witnessed a part of that 
killing: a little of it. I came in just as Davis fired the last shot. 
When mv attention was first called LO it [ was on the street car on 
Main-street car line going south. I was very nearly opposite the 
place of the killing when I first heard of it. When I heard of it I 
juinped off the car and ran over. When I jumped off the car l did 


: | ya + + | ‘ ' } ’ . ry rr 
hot see any one OU the sidewalk in Iront OF that building. There 
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was nothing to obstruct my vision when | jumped off the car, except 
there was some wagons between me and the sidewalk when I first 
jumped off the car. The shooting was not over when I got to the 
house. There was one shot fired after I got to the door. I did not 
see anybody in the front part of the house here. There was nobody 
there in front except Evans and Davis 


Cross-examined : 

[ was on the street car when [ heard the first shot. Just as I got 
to the door of Bran’s saloon there was one shot fired, and I saw the 
dust fly up on the street-car track.  I| first thought that it was In 
that saloon and started to go in there. That is the first door this 
side of the carpet store. I got to where thev were; just stepped on 
to the door step when the last shot was fired. If there wasany other 
person in there it was behind the carpets or something. I looked 
for somebody the first thing I done when I got in there. If there 
was anybody there | didn’t see them 


Redirect examination : 


I looked to see if there was anybo ly Liere ‘rom the time | 
heard the first shot until | got there my face was towards the door 
all the time. Nobody came out of the door from the time the first 
shot was fired untill got there. [don’t think they could have come 
out without my seeing them 


"28 llenry Gates 
Henry Gates, for the State in rebuttal. testified : 


L live in Fort Worth, ‘Tarrant county. I am a carpenter, gener- 
ally, by trade. I was on Main street, in the city of Fort Worth, on 
the afternoon of the 6th of July, when B.C. Evans was killed. I was 
standing right on the sidewalk, right to the far door of Capt. Kyles’ 
saloon. Mr. Smith was with me. ‘There was several standing there. 
Mr. Stepp was with us, too. I was standing with my left side down 
the street. Smith was sitting on a barrell and I was standing talk- 
ing with him. If heard the first shot. I was looking right down 
Main street on the sidewalk when I heard the first shot. I was on 
the same side of the street the B.C. Evans house was on. There 
was nothing between me and the carpet department when I looked 
down there. There was nobody at all on the sidewalk down there. 
When I heard the shot Sam. Farmer was stan ndin; ¢ right behind me 
talking with some one, and he came past me and 1 followed him up. 
I was facing right down the street when I was going. Nobody came 
out of those doors when | was going. Sam. Farmer aud me were 
right close by the door. There Was nothing LO obstruct mV view 
on the sidewalk at all. I don’t think there could have been any- 
body there without my seeing them. When I went down there | 
stopped at the first door of the carpet-room, and I saw a man lasiog 
on the floor, and I didn’t know aie t it was. I saw he was shot, x 
stopped at that door and stepped up into the door and looked at 
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him; then [ got down and wentaround in the door. I found nobody 
but Davis when I got there, and the man lying down. Farmer was 
talking with Davis. Iwas not paying much attention. I was look- 
ing at the man lying on the floor. 


Cross-examined: 


. 
’ 


| was talking with Smith when I first heard the shot. Mr. Step 
was standing right by. I wason the right-hand side of Main street, 
on the same side the Evans store was, where the killing occurred. 
| was north of where the killing occurred, 

(. And you say vou saw nobody at all excepting Smith ? 

A. Nobody at all betwixt where I was and the shooting. There 
was nobody betwixt where I was and the shooting. I followed 
farmer right up there. Farmer came running past me as I turned 

to look where the shot was, and I followed him rightup. He 
29 came up behind me and I followed him up there. 1 suppose 

it was about seventy-five or eighty feet from where I was 
standing when the first shot was fired to where the shooting took 
place. I followed Farmer right up there when I heard the first 
shot. larmer went in the second door. I stopped at the first door 
of the carpet-room, where Evans was lying, and went around and 
went into the door Farmer went in. All the shots had been fired 
before I got in the house. They had all been fired before Farmer 
went in, because I told him myself not to be fn a hurry to go in 
that door, because the smoke was coming out of the door. They 
was-all fired, [ think, before we got in; about the time he got to the 
door, anvhow. One or two shots were fred pretty quick, one after 
the other; then he took them kind of slow. I am certain Farmer 
and I got in there after all the shots had been fired, because I was 
not going togo in that door while that smoke was coming out there. 
| am positive Farmer went in after all the shots were fired. I think 
the last shot was fired about the time he got to the door. Farmer 
came from above me. I saw him a few minutes before the shooting 
commenced standing above me talking with some one—I don’t know 
who—north of me. He was on the sidewalk. I don’t know how 
many minutes he was there, this side of me, on the sidewalk when 
the shooting comenced. I saw him standing there before the shoot- 
Ing commenced, because I was standing there talking to Smith, and 
saw Farmer. When he was talking with that man I reckon he was 
two or three steps from me. [tis not a fact that he got off the street 
car and came overthere. I noticed him standing there some several 
minutes. He may have got off the street ear and came across when 
| first saw him there, but he was standing there when the shooting 
commenced. I know that, for 1 am very well acquainted with him ; 
don’t know what length of time he was standing there. 


S. M. Smith. 


S. M. Smira, called for the State, testified as follows: 


[ live in Fort Worth; runa job wagon. I recollect the afternoon 


3U J. W. DAVIS VS. THE STATE OF TEXAS. 


that B. C. Evans was killed. I heard the shooting. I was on the 
sidewalk by the sli le of the doo! | the Prinity sal MOTI, (rates Was 
with me. I believe his name is Henry Gates. We were on the same 
side of the street that B. C. Evans Co.’s store 1s. [ should ludge we 
were betwer 1) 12 and ] UU Teet Irom ft I) Cul uo Ldepartment oi 
OU) that store. | hea rd the lirst shot Wis 10 kin r Lowarads 
the court-louse at that time. When | | | 
turned around and looked at the street ea! Justina few moments 
the second shot CAMmMeC, and | Saw t.| @ SHOKeC OIMING OUL OL Liat a OF, 
There was nothing to obstruct my view from where | was down to 
where I saw the smoke coming out. There: was nobody standing 


. ] : —_- y= (" ] he : , , - »] 
out on the sidewalk in Iront of that nous KeD n\ i) that 


3. > : rr‘ ] |}. . | ’ ‘ ] ‘| Y - . . | 
direction after that nere We! Ve SHOTS 1red iat Is MNyVy reco 
lection. Nobody ecume oub OF the adoor there 10 Trout of Lhnabt nouse 
during that tim Sam. Farmer went in I Vas tue first tnan to vo 


in. He jumped OF thestreet cargoing by‘ fauites leit meassoon asthe 
~—— +" | 
second shot was fired and fol 
: : a 

to the door and wentin. I think Farmer had paszed up the street 

‘ . 7 T ) P 
il few minutes beiore that. Here IS a SLPeeL-CAr SLODPDING and star 
. : } } ’ ; i. & . ; ; . an ae ] 
Ing place right on the corner there. about fifty feet, | should judge, 
- . " | - oi 
from where 1 was at 


Cross-examined: 


; » @ , : , . : 
Grates Was @lviIng a preseript ion for the « liis na was Writing 
— ee ae ger eee thas ex weananni 
It down; cant teil DOW LOTS? J bheltd WOCTE LIC bil) PTUllbiwilh’!’ a 
wagon, when we are not busy, thab Is our Heaaqguarvers \\ slop 
: . > = , ? 1 |? . ; Ff . " 
I here. M Vy team stood rig hit In Tront O| branas place la rmerwa rd 
| } lesliy . *> ] I ls J ’ se? ae ‘ 
went up there wiere the Klima occurred Selene SLill Uist GS SOOT) 
' ; ef 
AS | heard the diring commence. qidgdtts Im tne ] mm abl all 
] a : i 7 . ™ : » | ] ‘ as 
Was not where Couiad see ih tie room Was OF) LIC SIUCWAILK, 


When the firing took place Farmer jump 1 Ol the street car; think 
he jumped off after the first shot. The car was then right in front 
of Brand's place when he first shot. That is next door to the 


} " ‘ % ‘ ’ ‘ 
carpet department of the Bb. C. Evans Co., and Farmer vot right ol 


, ,} . — , » . ? ] j 4 . j we . 
there. Wi i the car nad passed OV Wheb he o rt off. \\ eC started tlo- 
wards the store, and teams were standings alone btiel ind he had to 

° ; — | } i ‘ 
ruhli this Way HNOrulrwaraly ) | RrPOW tii \ i ill) SI 1 itl rol OT 


I ra nd’s place and he ran around my team to get on he sidewalk. 
There is an alley there, avout twenty-foot alley, and my horses 
heads were at the alley facing this wav, and he ran around coming 
from the car. tn Jumping off the ear he ran right toward the store, 
and then he 


° } 
to the sraewa 


iad to come this way to come around my team and get 


» 


R. F. Srepp, called for the State and sworn, testified as follows 


ol I just work at general work here; nursery most of th 
] } , . ’ ' 1} , 

| recollect tne circumstances wuen eval SWas K1liled | he ra 

the shooting. [ wason Main street, righ Tronting the stairway over 


McKnuight’s saloon, on the same side of the street the vans house 
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was on. Nobody was with me, without it was McKnight, inside. 
Smith and Gates were behind me. I did not notice anybody else 
around there,only Smith and Gates. I heard the first shot fired. 
When the first shot was fired my face was turned east—across the 
street. When I heard the first shot fired I got up, looked right down 
the Was the shot Was, and didn’t see anybody at all on) the sidewalk. 
There was nothing to keep me from seeing them. I Was standing 
right on the sidewalk, I suppose, about 75 or SO feet off. I went up 
there after the second shot. All the time the shooting was going on 
| was lo king right down Main street, south: did not see anybody 
come out of the d ring all the time the shooting was going on. 
Nobody was in front of that door during all th ul time. Farmer was 
the first | saw go in ; Gates next, | teenies ber who was the third 
man went Ul l sit was Mr. Thomas: “pons Thomas, I think 
they eall him: won t be positive went In about the time Hol- 
| t] ent to sii ut the door. l Wis right in Iront of the house. 
vent In about the time Gates did—that Is, to that t door. | went 
to the front about the time Grates went in the door. [ Saw in the 
house from where I was at; didn’t see anybody in there, only 
Farmer and the man that done the shooting— upposed him to be. 
| didn’t see any of the shooting done, and Holl llugsworth coming 


’ | | l. 
Lbat Wav. and be asked me to stand back. 


( ross-examined: 
| got there a very short time alter the sho ting was all over; di- 
rectly larmer:went in the house didi t wet there to see anv ol 


— 


the shooting. When they closed that yr A didn’t see anybody 
the house, only Farmer and Gates nd Da s. I think I looked at 


everyvyvouy that Was ill there. 
. . } ae . Pr ™ . ] | + . . © id | 
XJ. You made il a business, aid you, tO 100K to see everybody that 


A. That is what | went in for. wastosee. I wentthereto see what 


caused thi SHOOLInNg-——LtO see who done the shooting. Thi at is a very 

large establishment, with a great many voods i in it; carpets 
Pe ‘? : 7% * 1} a | ' ‘ +f ‘| ' ’ ‘ ’ 
32 setting up in rolls allaround about there. I would not have 


noticed a man if he had hid behind the carpets. I do not 
a man could have been in there and me not noticed 
him. tHe could not have been close to where | was—I mean right 
in front of where Evans was shot—around about the office where 
the inen were standing. 

(). Didn’t you see anybody on the street at all around there when 
you went in? 

A. No, sir; there was hardly anybody there when I went in. 
l‘armer got off the street car, | think, and ran that way. He came 
from the street car. ‘The street car was right there, and | saw him 

drawing his pistol. He had not been standing out there on the 
sidewalk all this time. I don’t know that I had seen him that day 
before | saw him get off the street car. ‘he street car was coming 
this way—north—up Main street. I stayed there quite vinta 
could not be positive how long. ‘The shooting was all over before I 


got in there. It could not have been but a little while after the 
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shooting before Farmer got in there. The shooting was all over, I 
think, when Farmer went in. I did not see anything of Mr. Capps, 
an attorney, around there anywhere; did not see Mr. McLaury 
around there anywhere; don’t know whether he was standing on 
the opposite side of Main street from the Evans store or not. I was 
speaking of standing in front of the house. Mr. MecLaury was not 
on the sidewalk in front of Evans. He was not on the sidewalk 


about the door. 
Testimony closed. 


We, the undersign¢ d attorneys, her by ag ret that the above and 
foregoing constitutes a true statement of all the evidence introduced 
upon the above trial. The clerk of the court will attach as part of 
this statement the diagram now in his office spoken of by the wit- 


hesses. 
AYERS & FINGER Anpb 

H. M. FURMAN, 
Atton neys for 
BYRON JOHNSON, 


Of Counsel for App lant. J. VV. Dai is. 


j hi / Nii rhe 


Examined and approved. 


R. E. BECKHAM, Judge. 


Kiled November the 12th, m: 1). 1SS9. 
L. R. TAYLOR. 


District ( Le rh, 


Charge of the Court. Filed Oct. 11, 1889. 


THe State or Texas 
vs. » Charge of the Court 
J. W. DAVIS. 

The jury are instructed that every person of sound memory and 
discretion who shall unlawfully kill any reasonable creature ia be- 
ing with malice aforethought shall be deemed guilty of murder. 
Murder is distinguishable from every other species of homicide by 
the absence of the circumstances which reduce the offence to negli- 
gent homicide or manslaughter or which excuse or justify the hom- 
icide. ‘ Malice” is that condition of the mind in which a person 
intentionally does a wrongful act towards another with intent to in- 
jure him and is evidenced by such acts as show a heart regardless 
of social duty and fatally bent on mischief. “ lux press malice ” is 
where one with a sedate and deliberate mind and formed design 
unlawfully kills another. By a sedate and deliberate mind is meant 
that the mind is sufficiently composed, calm, and undisturbed as to 
adimit of reflection and consideration of the design and to compre- 
hend the nature of the act designed. You are further instructed 
that homicide is justifiable in the protection of the person against 
any unlawful and violent attack, provided the homicide takes place 


ce 


J. W. DAVIS VS. THE STAT 


while the person killed is in the very act of 
violent attack or after some act done by 
evidently an intent to commit such viol 


so assaulted or attacked is not bound to. 


necessity of killing his assailant. Youat 


<> 


to justify homicide on the ground of seif de! 


? 


ful or violent attack on ones person the 
duces a reasonable fear of "] 
killing must take place while the person 
tack or after some act done by him show 


te dothe Hersol + MIMIttin”’ Lid a Nie) it 
’ haem | 
tify homicide in the defence 


You are instructed, however, that to just 


, . . | 2 | ; 
of ones Ppersoll agvgalnst AN UNIAWIOL Alba 


thy¢ re should have existed actual qanger 


—-“< _ 
the homicide lf 1t reasonably app 
‘) ? | : | { | | 
o4 that he was In danger of death 
P Ree, , 
atlack Irom the person killed, \ 
e i , ‘ aa li SS msalites £-.0 
Lbat ll a person pt VOKeS Aa GLITCULLV Tol 
; . 


- } 


formed design and Intent to take the Itife 
VY, tuOoOUuUgoD I SUCH diffieulty 


PN FS sa beat his adver 
not be lustinavbie 1h KING His aadversal 
} : 


) } } ‘ 
he should be reduced to the necessity ol 


° ’ ' *- | . — Fs ' 
his own life, but such killing would be Upon 


. ,: . } f 
pelleve trom the ( Vide nce that the defen 


county. at or about the time mentioned 
to the 10th day of September, 1859, did 


’ 


’ } . 
+i +* : ‘sy i " ‘ “sy ) } *s> : | 
Witti CA DPessS Tatice, as hereinbefore ij 


death or confinement in the penitentiar 


as ™ Peas ‘| sect " : ] ‘ ; 
lieve from the evidence that the defenda 
With express matiice., as herelmvetors 


him not guiltv; or if you beli-ve fron 
fendant did kill said Evans, vet, if you 
time said Ivans was in the act of tn: 
attack Upon the defendant, or that sard 
act which showed evidently an intentio! 


] '? } , 4 " | 
LO tnake SUCI) ALLACK, ANd that Ip TeAUSONADYD 


that he was in danger of death or seri 

deceased, and that he acted on such reas 
} } ‘ ‘ . 

of death or serious bodily injury, you 


though there was In fact no actual dang 


believe from the evidence that the defen: 


with said Evans for the purpose and wi 
sign of taking the life of said Evans. 

to be innocent until his guilt is establi 
and in case of a reasonable doubt as to 


quitted. ‘The jury are the exclusive ju 
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witnesses, the weight of the testimony, : 


riled October Lith, LSS®). 
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making such unlawful and 
the person killed showing 
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Defendant's Bill of Exceptions No.1. filed Oct..26, 1889. 
THE STATE OF TEXAS ) 


J. W. DAVIS. j 


EES 


Be it remembered that on the eall of the above cause for trial the 
defendant presented his motion to quash the special venire upon tne 
grounds set out in said motion; which motion was overruled ; to 
which defendant excepted and reserved this bill, which is approved. “ 


R. E. BECKHAM, Judge. 


Kiled October 2Oth. LSSY. 
LL. kh. LAY LOR, 


: _ ; 
District Clerk 


Defendant’s Bill of Exception No. 2 hiled Oct. 26. 1889. 


THE STATE OF TEXAS 
is, 


a. W. DAVIS. } 


? : . } ¥* ] } } : i ] + j . " _ . 
Be it reinemobdered that on Lue Hearing ol the defendants m LIOTI 
’ 


to change the venue in the above cause the Stat presented a counter 
afhdavit to said motion: to whieh counter-alflidavit the defendant 


| 7} yar tea | +; — Ty a, 
Lhen and there presented 1s special CxXCePliIols In Writing as hereln 
filed; which exceptions were by the court overruled; to which ruling 
the defendant excepted and reseryv d his b ll. which Is appr Ve 3 
Rh. kk. BECKHAM, Judge. 
Filed October 26th, 1889. 
lL. & LAYXLOR. 
District Clerk. 
Defendant's Bill of Exceptions No. 38. hiled Oct. 21, 1889 
THE STATE OF TEXAS ) 
DS. \, 
J. W. Davis. 
Be it remembered that on the eall of the above cause for trial the — 
defendant presented his motion for a change of venue in said cause, 
and upon reading said motion and counter-affidavit of the 
36 State’s attorney the defendant introduced in) support of said 
motion the following witnesses, who testified as follows, 
to wit: 
F. P. Penpery testified as follows: 
| reside in kort Worth. | have heard -of SOtTne talk Ol this Case. 
[ have no means of knowing the state of public oplution except 
what I have heard dropped on the street. I never inquired about 


the case; am not able to say whether there is a prejudice against 
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the defendant ; there may be with a few: do not expect there is 
umong all the people ; think there Is in the city, but not in the 
country ; have not talked with any one directly about it. I think 
care was taken in selecting a jury he could get a fair trial, but 
do not know. Ido not know of such prejudice that would prevent 


a fair trial. There was excitement on the evening of the killing 
ta] r te pave | } : 
“wha Some talk Ol 1 \ nching, but excitement bas about died out. 


N. A OT] LDMAN testified as follows: 


' } . ; Yn oe 4 | ; - . . i ows 
i am i memobver Ol the ort Worth bal resided here “bout six 
yeurs My acquaintance 18 extensive in the countrv and lt) the city. 
Hlave eard a creat Inanv expressions Ol seutiment as to the killing 
j | ; P 7. ‘ 


b>. | Ievans from both CILY and counts Vv, atl of which were Ul- 
favoral to the defendant. have heard ' said that a mob had 
iked about; heard none myself. I read reports of the pro- 
CeeCUlinYgs Ol public meetings and read tla 5} ech of \Ir. Marple, 


mace L one ol thn in. as published in the Gazette here shown ne. 
Thi is a great deal of excitement at the time. I think there is 
‘al pl dice AALS the defendant to such an extent that he could 
not get a fair and impartial trial in Tarrant county. 


vears;: have heard a great 
vans. ‘There is evidently a great 


dea 3 » the Kl o o 

deal of prejudice, and if the city Is an index to the county don’t 
think he could have a fair trial In this county; have not been over 
the county. My opinion is predicated on the sentiment of the town. 
Could not say that in the vicinity of Grapevine, Bedford, Birdville, 
or Smithneia ther Was such prejudice as » prevent a fair trial : 


think it doubtful about Mansfield. My acquaintance In the country 
is limited. Heard several from the country talk about it. There 
are about one thousand more voters in the co lntry than in the city. 
Have heard defendant’s friends express sympathy for him, bat no 
one favorable as to the case. 


J. A. HoLianp testified as follows: 


ay Have resided in Fort Worth, Tarrant county, five years ; 

practised law twenty one or two years; was in the city when 
Evans was killed, [ have heard attorneys, usually conservative 
bieh, advocating il mob On) the public streets : good many people Ol) 
the streets when the mob was talked of; have read reports of public 
meetings ; am not extensively acquainted in the country, but have 
heard country po ople talk some. My opinion is he could not have 

| 


’ 


ctl) Lm part lal trial. 


(‘ross-examined : 


Don’t know what would be considered justice and don’t know 
whether the people of the county would do justice in defendant’s 
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Defendant's Bill of Exceptions No.1. Filed Oct. 26, 1889. 


THE STATE OF maces | 
vs. 


J.W. Davi. $ 


Be it remembered that on the call of the above cause for trial the 
defendant presented his motion to quash the special venire upon tie 
grounds set out in said motion; which motion was overruled ; to 
which defendant excepted and reserved this bill, which is approved. = 
R. E. BECKHAM, Judge. 


Filed October 26th, 1889. 
L. R. TAYLOR, 
District Clerk. 


Defendant’s Bill of Exceptions No. 2. Filed Oct. 26, 1889. 


THe STATE or TEXAS ) 
7 o 


J. W. Da VIS. } 


Be it remembered that on the hearing of the defendant’s motion 
to change the venue in the above cause the State presented a counter- 
affidavit to said motion; to which counter-affidavit the defendant 
then and there presented his special exceptions in writing as herein 
filed ; which exceptions were by the court overruled; to which ruling 
the defendant excepted and reserved his bill, which is approved. 


R. E. BECKHAM, Judge. 


Filed October 26th, 1889. 
L. R. TAYLOR, 
District Clerk. 
Defendant's Bill of Exceptions No. 3. Filed Oct. 21, 1889. 


THE STATE OF Texas ) 


vs. > 
J. W. Davis. { 
| Be it remembered that on the call of the above cause for trial the “4 
| defendant presented his motion for a change of venue in said cause, 
| and upon reading said motion and counter-affidavit of the 
36 State’s attorney the defendant introduced in support of said 
motion the following witnesses, who testified as follows, 
to wit: 
F. P. Penpery testified as follows: 
] reside in Fort Worth. I have heard-of some talk of this case. 
I have no means of knowing the state of public opinion except 
what I have heard dropped on the street. I never inquired about ie 


the case; am not able to say whether there is a prejudice against 
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the defendant; there may be with a few; do not expect there is 
among all the people ; think there is in the city, but not in the 
country ; have not talked with any one directly about it. I think 
if care was taken in selecting a jury he could get a fair trial, but 
do not know. Ido not know of such prejudice that would prevent 
a fair trial. There was excitement on the evening of the killing 
and some talk of lynching, but excitement has about died out. 


N. A. SrEADMAN testified as follows: 


[am a member of the Fort Worth bar; resided here about six 
years. My acquaintance is extensive in the country and in the city. 
Have heard a great many expressions of sentiment as to the killing 
of b. C. Evans from both city and country, all of which were un- 
favorable to the defendant. I have heard it said that a mob had 
been talked about; heard none myself. I read reports of the pro- 
ceedings of public meetings and read the speech of Mr. Marple, 
made at one of them, as published in the Gazette here shown me. 
There was a great deal of excitement at the time. I think there is 
a prejudice against the defendant to such an extent that he could 
not get a fair and impartial trial in Tarrant county. 


L. N. Cooper testified as follows: 


[ have lived in Fort Worth about five vears; bave heard a great 
deal as to the killing of B.C. Evans. ‘There is evidently a great 
deal of prejudice, and if the city is an index to the county don’t 
think he could have a fair trial in this county; have not been over 
the county. My opinion is predicated on the sentiment of the town. 
Could not say that in the vicinity of Grapevine, Bedford, Birdville, 
or Smithfield there was such prejudice as to prevent a fair trial; 
think it doubtful about Mansfield. My acquaintance in the country 
is limited. Heard several from the country talk about it. There 
are about one thousand more voters in the country than in the city. 
Have heard defendant’s friends express sympathy for him, but no 
one favorable as to the case. 


J. A. Hotianpn testified as follows: 


od Have resided in Fort Worth, Tarrant county, five years ; 

practised law twenty one or two years; was in the city when 
Evans was killed. I have heard attorneys, usually conservative 
men, advocating a mob on the public streets ; good many people on 
the streets when the mob was talked of; have read reports of public 
meetings ; am not extensively acquainted in the country, but have 
heard country people talk some. My opinion is he could not have 
an impartial trial. 


Cross-examined : 


Don’t know what would be considered justice and don’t know 
whether the people of the county would do justice in defendant's 
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case. A majority of the jurors of the county live outside the city. 
My opinion is based on the universal sentiment of those with whom 
I have talked. 


J. H. Mappox testified as follows: 


I am deputy sheriff; have heard many expressions of sentiment 
as to the killing of Evans, both in city and county, from which I 
judge there is, of course, some prejudice against him; have heard 
some few speaking favorably of the defendant, but not as to the 
killing. Ihave heard a great deal of talk about it. I could not 
answer as to whether he could get a fair trial or not. No doubta 
fair jury could be obtained, but there is considerable prejudice. 
Public sentiment seems to await a hearing of both sides. People 
think a jury of twelve men could be obtained in Tarrant county 
who would give defendant a fair trial. The deceased was a man of 
great influence. I am acquainted at all the towns in the county, 
and have heard expressions from people at the different towns; 
heard none favorable as to defendant. Deceased was not very gen- 
erally known personally throughout the county. 


H.S. Broives testified as follows: 


Am mayor of the city; resided in Tarrant county fifteen years; 
have heard many express themselves as to the killing of Evans. 
From my acquaintance, think the defendant would have a great 
deal of prejudice to combat; think it doubtful if defendant could 
have a fair trial. I heard of talk about a mob, and directed the 
marshal/ to assist the sheriff if needed. There was nomob. I| think 
it would be difficult to secure an impartial jury in the, county. 


J. W. Putman testified as follows: 


City editor of The Mail, published in Fort Worth; have lived in 
the county several years. For a few days after the killing of Evans 
there was a great deal of talk about it. From expressions 
38 heard, a great many think a very great wrong was done. 
There is some prejudice against the defendant, if you might 
call it such. A majority of the expressions are unfavorable to the 
defendant; was present to report the proceedings of the public meet- 
ings; don’t remember of applause of speakers at such meetings ; 
thought the meetings were rather quiet. The Mail has a good cir- 
culation. From all [ have heard, think the defendant could have a 
fair trial; have no reason for thinking otherwise; don’t think the 
published reports would prevent a fair trial. Il never heard the 
killing endorsed, but have heard some intimation that there might 
be reason for the killing. 


L. N. Cooper, recalled, testified as follows: 


I was present at a public meeting and heard speech of Mr. Marple. 
One or two of his expressions seemed to meet with approval, as 
evinced by loud and repeated applause. The crowd was very small, 
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but few business people, to my surprise, being present. I made a 
speech myself. There were present about one hundred and fifty 
people. 


J.S. Davis testitied as follows: 


I have resided in the city eleven years; have heard considerable 
expressions of opinion as to the killing of Evans, majority of which 
were against the defendant, especially immediately after the killing. 
I think, with the limited number of challenges to the defendant, he 
would be compelled to take jurors from the city who would be preju- 
diced against him. 


GEORGE BYRNE testified as follows: 


| am editor on the editorial staff of the Gazette. I attended no 
public meetings held in regard to the killing of Evans; have heard 
a good many expressions of people living in the city; never heard 
for rewarding the defendant; expressions generally heard were 
against the killing, but not against the defendant. There is some 
prejudice against the defendant; was at the building shortly after 
the killing, and, while there was many expressions of horror, there 
wus apparently little excitement; less than would reasonably be 
expected. Ido not think there exists such prejudice as to prevent 
defendant having a fair trial; do not know what the circulation of 
the Gazette is. Mr. Sanders had charge of the circulation. 


(It is here admitted by counsel for the State that the Gazette has 
a large circulation in Tarrant county.) 


NEWTON LASSITER testified as follows: 


Have lived in the city four years and eight months; have heard 

a good many expressions from people in the city. Talk is 

39 generally against the killing. From what I have heard, 

could not say that there is prejudice against the defendant ; 

have heard many expressions, generally against him. It is possible 

that defendant could get a fair trial; possibly not. I would, if in 

his stead, rather be tried where nothing is known about it. Still I 

could not say that defendant could not havea fair trial. If the 

sentiment is the same in the country as in the city, would think it 

doubtful : do not know 100 people outside the city, and could not 
say that a jury could not be had in the county. 


W. H. Taytor testified as follows: 


Have heard a great deal said about the killing of Evans, and both 
in the city and county, but not much said about the defendant. 
What I have beard was in condemnation of the act; don’t think 
there is any prejudice against the defendant; the expressions heard 
were in condemnation of the killing, not against the defendant per- 
sonally. I was at a public meeting in Fort Worth, at the court- 
house, to give expression of sentiment on the death of Mr. Evans. 
Evans did business throughout the country in every town of any 
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importance tributary to Fort Worth and not confined to. Tarrant 
county. The meeting was held simply to give expressions of respect 
tohim. I think there is no such prejudice against the defendant 
as would prevent him a fair trial. I presided over the meeting; 
remember the speech of Mr. Marple, and think it was applauded: 


there was noattempt to suppress the applause. My recollection of 


the context of the language quoted in the Gazette is that Mr. Mar- 
ple was speaking of the loose manner in which the law was en- 
forced. I am medium dealer in dry goods in Fort Worth, as a 
retailer, next to the B.C. Evans Company. The B. C. Evans Com- 
pany was the largest dealers in Fort Worth at the time of Evans’ 
death. B.C. Evans was well known, but the defendant Davis was 
comparatively unknown at the time of the occurrence. 


W. R. Sawyers testified as follows: 


Resided four years in Fort Worth; was present at a public meet- 
ing held in the city. From what I have heard, think there is some 
prejudice against the defendant; have heard several say that the 
defendant could get a fair trial. My opinion is there is no such 
prejudice as would prevent him having a fair trial; my belief is he 
could. I know of no combination against him; have heard some 
expressions favorable to the defendant, one that’ he was justifiable ; 
don’t think there is any change of public opinion from what it was 
at the time of the killing. 


40 J. W. SPENCER testified as follows: 


I am a wholesale and retail grocer in the city; have heard 
expressions from people of the city against the killing, but not 
against the defendant; don’t know that there is any prejudice 
against the defendant, but merely condemnation of the killing; 
don’t think there is any prejudice to prevent a fair trial; never 
heard of any combination against him; think he could have a fair 
trial. 


C. B. ReyNnuwps testified as follows: 


Have heard some talk, all condemning the killing; think there 
was a great deal of feeling aroused by thekilling. My acquaintance 
in the county is limited. I don’t think there is any prejudice 
against the defendant personally; all expressions heard by me were 
in condemnation of the killing; they were heard at the time of the 
killing; feeling seemed to have died out; have since heard very 
little talk about it. 


J. H. Mappox, recalled, testified as follows: 
Have travelled over the county, particularly the southeastern por- 
tion and in the vicinity of Mansfield; heard expressions to the effect 
that defendant’s neck should be broken. 
EuGENE PENDERLY testified as follows: 
Merchant iy the city for eight years, firm of Pendery Brothers; 
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have heard a great deal of talk of the killing; expressions in every 
instance are against the defendant; he might have a fair trial, but 
think it impossible. My opinion is based on expressions of the city 
residents; my acquaintance limited to the city principally; have 
heard some expressions from people on the outside of the city ; don’t 
know as to the sentiment outside of the city ; expressions heard were 
principally from city people; heard but very few from county speak 
of it. 


CALVIN SPEAR testified as follows: 


Reside in the northeast part of the county, on the Denton county 
line. Public sentiment in that part of the county is against the de- 
fendant. I know nothing as to the rest of the county. There are 
good men in my neighborhood ; those I talked with are against the 
defendant. I don’t know about personal feeling against the defend- 
ant, and notling favorable to him; have heard a great many speak 
of the killing; don’t know about public sentiment except in my 
neighborhood; the county line divides my house, and I trade at 
Roanoke, in Denton county; know of no. combination existing 
against the defendant whatever; did not mean when I made the 

affidavit in this case that there was a dangerous combina- 
4] tion; know nothing of any, and know nothing of any preju- 

dice against the defendant in any part of the county except 
my immediate neighborhood. Iam 47 years old. 


Henry F incu testified as follows: 


Have resided in the city seven years; am an attorney; have some 
acquaintance in different parts of the county; have heard this case 
frequently talked of. Expressions, so far as I know, are against the 
defendant. My opinion, if based alone on expressions heard, would 
be that defendant could not get a fair trial. I can’t say that there 
is any such prejudice as would prevent a fairtrial. There might be 
such bias as would prevent him getting a jury that would not be 
influenced—that is, some member of the jury might be prejudiced ; 
have heard very little expression from the country people. 


FRANK Smiru testified as follows: 


Have heard a great many express themselves as to the killing of 
Evans, from the city and the country. Expressions heard was against 
the defendant. I think there is a prejudice existing against him, 
and I don’t think that defendant could get a fair trial in-Tarrant 
county. 


A. J. CHAMBERS testified as follows: 


Resided here 30 years; my acquaintance extensive; was not 
in Fort Worth at the time of the killing; been absent most of the 
time since; heard but little talk about it here; heard more of it 
in Erath and Comanche counties. What I heard has been simply 
in condemnation of the act of killing. But few people know Davis. 
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Evans was a prominent citizen. I have been in office in Tarrant 
county several years. I think any man ean have a fair trial in this 
county and do not think there is such prejudice against the defena- 
ant as to prevent him a fair trial. I have been at home three or 
four weeks. 


J. W. SWAYNE testified as follows: 


Lawyer by profession for the last 12 years; have heard a good 
deal of talk, both from the city and county; all of it against the 
killing ; do not think there is such prejudice against the defendant 
as to prevent a fair trial; know of no combination against the de- 
feudant; on the contrary, think the general feeling is that he could 
have a fair trial; have never heard of the corporations of which 
deceased was a member doing anything against defendant; have 
heard that Williams and Dryden, of the B. C. Evans Company, who 

are brothers-in-law of the deceased, had employed counsel to 
42 prosecute thedefendant. Dryden is thesecretary and Williams 

now the president of the B.C. Evans Company. The Gazette 
has a largecirculation. I think, however, that about balf the people 
outside Fort Worth would go against any position taken by the Ga- 
zette; am a stockholder in the Gazette. The employés of the B. C. 
Evans Company corporation numbered about 80, including the 
Martin-Brown Company, of which deceased was a director. 


W. R. HaymMaker testified as follows: 


Heard considerable talk about the killing of Evans; generally 
that the killing was wrongful; heard some talk on the streets about 
a mob somewhere. I might have been present when it was talked ; 
do not think that such prejudice exists that would prevent a fair 
trial. There is no combination that [ know of that would prevent 
it, and believe defendant would get as fair trial here as elsewhere. 


G. W. GILLESPIE tesiified as follows: 


Resided in Fort Worth eleven years; have heard a good deal of 
talk against the defendant, mostly by people of the city. I think 
almost any man could get a fair trial in Tarrant county; don’t think 
that there is such prejudice as to prevent a fair trial in Tarrant 
county, and know of no combination to prevent such. If all the 
people were like the ones I have heard speak, he could not get a fair 
trial. 


SAM. FARMER testified as follows: 


Am city marshal; have heard a gre. deal of talk about the kill- 
ing of Evans. ‘There isa good deal of fecling against it; am in- 
clined to think that the defendant could have a fair trial in this 
county. Expressions that I have heard are not against the defend- 
ant personally but against the act of killing, many speaking favor- 
ably of the defendant. 
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W. D. L. Borvum testified as follows: 


Practicing attorney. There was a great deal of excitement at the 
time of the killing, but it is now quieted down. People seem to 
condemn the act. Many express sympathy for the defendant per- 
sonally. I could not say that defendant could not get a fair trial; 
think a jury of 12 men could be had, and know of no prejudice to 
prevent it. 


S. D. Rarney testified as follows: 


Cashier of the Farmers’ and Mechanics’ National Bank. Deceased 
was a stockholder and director in the bank. ‘The directors held a 
meeting on the death of Evans and passed resolutions of respect ; 
don’t think there is any prejudice to prevent a fair trial, or any 
combination against him to prevent it; have heard but little talk 
about it. 


45 Newspaper Publications. 


The defense here introduced an article published in the Fort 
Worth Evening Mail of July 8th, 1889, entitled “I,” which is as 
follows: 


cc | ‘;? 


A prominent and a useful citizen of Fort Worth sleeps in an un- 
timely grave because of the consuming egoism of an employé. “I” 
have been reprimanded for dissipation. “I” have been subordi- 
sated to some one of lesser ability than myself. “I” am not to be 
imposed upon. The offender against the imperial “I” must die. 
We would not willingly intensify the public feeling against the as- 
sassin of B.C. Evans, but from the awful result of his wretched 
phantasy a lesson is to be drawn that needs to be deeply impressed 
upon the heartsof the people. Nine-tenths of the crimes against 
life and property are the culmination of lawless egoism. [ama 
law unto myself. No man can trespass upon me and violate what I 
conceive to be my rights without physical hazard. Such is the 
popular creed. Each insists that the law shall judge for his neigh- 
bor. How many are contemptuously indifferent to law when they 
themselves are concerned? Our morning contemporary, like many 
thoughtless critics, ascribes the responsibility for Saturday’s mur- 
der to the juries who have let criminals go unpunished. Such ver- 
dicts are the national output of the popular idea that each man is 
his own guardian and protector. Saturday’s deed was an aggra- 
vated type of that disease. The man who assassinated his employer 
because that he fancied that his employer was not giving proper 
recognition to his abilities got his cue, perhaps, from the man who 
avenged himself against a real aggressor. The despot “I” needs 
but little to fan his fury to its highest pitch and discovers insults 
in ordinary actions. For all of thisthere is a remedy ; itis to teach 
men that no “I” is higher than the law, and that when it speaks 
every voice must besilent. Whoever usurps its functions or invades 
6—1593 
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its precincts should be crushed as by the car of Juggernaut, and 
the sympathy of public-minded people should not be strong enough 
to shield him. When thelawand public opinion have taught the 
egoists that “I” is an inconsequential person whom the law will 
hang or send to the peniteutiary as quickly as any one else there 
will be less of assassination and less violation of personal rights in 
Texas. 


44 The defense also introduced the following article, entitled 
“The public as an accomplice,” published in the Fort Worth 
Evening Mail of July 8th, 1889, to wit: 


The Public as an Accomplice. 


“ When the murderer of Evans estimated his punishment at 
eighteen months in jail he cast no reflection upon the law or the 
judiciary, for the law provides a penalty for murder and the judi- 
ciary charges the law; nor did reflection attach toa jury, for there 
is no jury in his case. He simply gave his opinion of the state of 
public sentiment in this community,and he coneludes that the pre- 
dominant sentiment of the people will prevail with thatjury. In 
other words, the slayer of Mr. Evans asserts that it is true that in 
Texas a human life is popularly rated as of inconsequential impor- 
tance. His case as stated by himself makes him a murderer, be- 
cause his employer’s estimate of himself and his own estimate did 
not agree. He says that Texas opinion condones a murder for such 
affront. He proved his faith in that opinion: by a deliberate and 
carefully planned murder. It is an evasion of responsibility for 
meu to look to the courts and to juries for the prevalence of such 
fantastic and dangerous notions. ‘The evil is with the public. Its 
calamitous result to Fort Worth and a Fort Worth home makes 
candor a duty. Who does not know that we as a people do not rate 
human life at its proper value; that public sentiment tolerates, if 
it does not approve, the conduct of men in avenging their own 
affronts rather than submitting them to lawful arbitration when 
the natural consequences of such conduct is murder? What can- 
did man will deny that to a dangerous extent we act upon the 
theory that each man is a law unto himself? ‘To be sure it is not 
every day that men are assassinated, as was b. C. Evans, for an imag- 
inary grievance, but what day is it that the principle of individual 
superiority to law is not definitely asserted in Fort Worth? The 
murder of Mr. Evans was simply the exag-erated expression of a deep 
disease, a fanciful idea of personal rights. When that is abandoned 
men, in deliberating a murder, will recognize in it the hazard, as in 
treason, rape, or arson. Men will be hung legally and their apolo- 
gies will be considered afterwards. When the public is disposed to 
murder, against juries and the law, let it remember that it is not 
often that the public demands a blood atonement without a legal 
forfeiture of the life of the criminal. It called for the head 

45 of Guiteau, and Guiteau was hung; it demanded the life of 
Mrs. Surratt, and it was given; it condemned Hawes, and his 
leading counsel said to the writer of this that the only question with 
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the jury was which should hang—Hawes or the jury. It is public 
indifference to murder that promotes murder. The direct agent in 
the crime is not guiltier than the public.” 


The defense also here introduced the following article, commenc- 
ing “ What is the responsibilities of Texas juries,” published in the 
Fort Worth Gazette of July 7th, 1889, to wit: 


“ What is the responsibilities of Texas juries and a morbid public 
sentiment for the cruel deed that was perpetrated yesterday? A 
wife and child made widow and orphans, an aged mother bowed in 
shame and sorrow unspeakable, a young man made criminal, a 
good man murdered, a town robbed of one of its staunchest pillars; 
and why is all this? Let the unpunished murder-s of the past tell 
why.” 


The defense also here introduced the following article, headed “A 
terrible blow,” published in the Fort Worth Gazette of July 7th, 
L889, to wit: 


A Terrible Blow. 


“Never has Fort Worth been stunned and horror-stricken as it 
was yesterday afternoon, when eager-speaking people told the news 
of the murder of B. C. Evans. The man slain was of disposition so 
gentle and speech so mild that none could conceive how any one 
could kill him, and the thought of his gentleness turned to consid- 
eration of his usefulness to the community and the horror grew on 
all men and women in the city. It wasa terrible deed and unac- 
countable. Widow and orphans weep; a city is stricken, and the 
juries of Tarrant and other Texas counties are responsible. The 
dreadful story is told in other columns of this paper, and well may 
all the people of this city feel that theirs is a common loss with the 
cruelly robbed wife and little ones. Fort Worth has cause for grief 
to-day.” 


The defense here also introduced the following article, headed “ Is 
the law impotent,’ published in the Fort Worth Gazette of July 
Sth, 1889, to wit: 


[s the Law Impotent ? 


“Why did conservative, cautious men talk of mob law on the 
streets of Fort Worth Saturday afternoon? Why did lawyers, who 
are usually the most guarded of all men, proclaim boldly the law’s 
inadequacy to deal with murder in Texas? Why did the man who 

deliberately shot B. C. Evans to death say that he might spend 
46 eighteen or thirty-six months behind the bars for the bloody 

deed? Why did he not fear punisliment commensurate with 
the awful crime? For answer go to the court record of Texas and 
Tarrant county. The lawisthe anchorage of society, and the voice 
of wisdom will ever be for its maintanance, but to command respect 
the law must be potent. It is powerless in Texas to protect the lives 
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of men. Is it made powerless by the people? 56. C. Evans, the 
friend of the poor, the public-spirited citizen, the devoted husband 
and father, lies dead to-day because the juries of the people have so 
enforced the law that it has lost much of its terrors for murderers. 
J. W. Davis, a devoted son and quiet, peaceable man, is to-day con- 
fined in a felon’s cell as a murderer and looks forward to brief con- 
finement as punishment for a terrible crime because the juries of 
the people have so enforced the law that it has lost much of its terror 
for murderers. Nothing will return B. C. Evans to his loved ones 
and to the people he served: nothing will bring to the aged mother 
the pride and peace of which she was robbed on Saturday, but if all 
men in Texas had been taught respect for the law and dread of the 
law and that something more than a few months belind the bars 
was the penalty for murder B. C. Evans would be alive to-day and 
J. W. Davis would be a free man, respected, and the stay and sup- 
port of the mother he loved so well. The people of Fort Worth 
have not far to look to find the cause of the confidence in the slayer 
of B. C. Evans that he ‘might’ have to endure a few months’ im- 
prisonment as a punishment for his deed.” 


The defence also introduced the following article, entitled “ Public 
meeting to-night,” published in the Fort Worth Gazette of July 
9th, 1889, to wit: 


“Public Meeting To-night. 


All citizens asked to be at the court-house at 8.30 to take suitable 
action on the death of B.C. Evans. Owing to the fact that the 
court-room was not lighted up early enough last night and the short 
notice given it was decided to postpone the meeting of business men 
and citizens generally called to give proper expressions in regard to 
the death of B. C. Evans — to-night, at 8.30, at the district court- 
room. Every citizen who recognizes the worth of the man killed 
on Saturday is asked to be present. Some of the citizens to the call 
for this meeting are W. H. Taylor, M. A. Chambers, D. R. Malone, 
E. J. White, N. E. Grammar, Henry Dahlman, M. B. Loyd, E. B. 
Harold, 8. B. Cantey, Jesse Jones, W. M. Lampton, Howard Tulley, 
W. T. Fakes, H. C. Edrington, W. G. Newby.” 


47 The defense here introduced a part of a marked article be- 

ginning with the head “An impressive meeting” and ending 
with the line “the sentiment of those present,” as marked and pub- 
lished in the Fort Worth Gazette of July 10th, 1889, to wit: 


An Impressive Meeting. 


“Citizens assemble at the court-house to speak of B. C. Evans ”— 
Speeches made—A series of resolutions adopted unanimously— 
Travelling meet at Sulphur Springs.”—* Some three hundred citi- 
zens of Fort Worth met at the court-house last night to express 
themselves in some suitable manner on the death of B. C. Evans. 
W. H. Taylor was elected chairmen and L. August secretary. Be- 
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fore taking the chair Mr. Taylor addressed the meeting in‘a feeling 
manner, paying a high tribute to the deceased. ‘To do to others as 
you would have others do to you was the rule of Mr. Evans’ life. 
He loved God and his neighbors as himself. He was a better Chris- 
tian than three-fourths of those within the pale of the Church. Mr. 
W. R. Haymaker spoke of deceased from an intimate personal ac- 
quaintance of many years. On Saturday afternoon Mr. Evans had 
signed a petition he presented to him, probably the last time he 
signed his name. B.C. Evans was a gentleman and an honorable 
mau. On motion of J. M. Hartsfield a committee of five was ap- 
pointed to draft resolutions and submit them to the meetings, which 
resolutions were to be published in the Gazette and Mail. The chair 
appointed E. B. Harold, M. A. Chambers, J. M. Hartsfield, H. C. 
Edrington, and E.G. Senter. The committee retired. Judge L. N. 
Cooper, being called for, delivered a beautiful address, speaking feel- 
ingly of the deceased. Many were visibly affected. J. P. Nicks, 
being called for, spuke in eulogy of Mr. Evans. He said while they 
were speaking the truth of Mr. Evans and his goodness they would 
not help thinking of the man who had caused his death. Col. D. 
L.. Malone told of the kindness of the deceased when business 
troubles overtook him and how Mr. Evans bad come to his relief. J. 
W. Putman spoke feelingly of deceased. W. R. Sawyer made a 
brief address, saying if by giving his right arm he could bring B. 
C. Evans back he would willingly sacrifice it. F. M. Marple made 
an eloquent speech, closing with the remark that had it been the 
custom to deal with such cases promptly and had the slayer known 
that in a week from the time he slew Mr. Evans justice would be 
meted out the killing would not have occurred. A storm of ap- 
plause showed he expressed the sentiment of those present.” 


48 After which the defense closed its evidence in support of 

the motion to change the venue, and the State introduced no 
evidence ; the court overruled said motion to change the venue, to 
which the defendant excepted and reserved this his bill of excep- 
tion, which is approved, and I certify that this bill of exception ¢on- 
tains all the evidence offered on the hearing of said motion to change 
the venue. 


R. E. BECKHAM, Judge. 
Filed October 21st, 1889. 
L. R. TAYLOR, 
District Clerk. 
Defendant's Bill of Exception No. 4. Filed Oct. 26, 1889. 
Tae STATE OF Texas ) 
v8. 
J. W. Davis. if 


Be it remembered that on the trial of the above cause the defend- 
ant at the propor time presented his application, duly sworn to and 
filed, to continue said cause to the next term of court; which motion 
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for continuance was by the court overruled ; to which the defendant 
excepted and reserved this bill, which is approved. 
R. E. BECKHAM,,. Judge. 
Filed October 26th, 1889. | 
L. R. TAYLOR, 
District Clerk. 


Defendant's Bill of Exception No. 5. Filed Oct. 9, 1889. 


THE STATE OF Texas ) a 
DS. > 
J. W. Davis. } 


Be it remembered that on the trial of the above-entitled cause B. 
F. Prickett, being called asa juror and being examined as to his 
qualifications as such, having answered that from hearsay he had 
formed an opinion as to the guilt or innocence of defendant, but 

that it would not influence him in finding a verdict, was 
49 thereupon asked if he did not have an opinion, and replied 

that he did. He was then asked by defendant’s counsel “ if it 
would require evidence to remove that opinion,” to which he re- 
plied “it would ;” whereupon said Prickett was challenged by de- 
fendant for cause; and thereupon said Prickett was further interro- 
gated by the court, and answered that he had not conversed with 
the witnesses in this case nor with persons professing to detail the 
facts; 2, that he had now an opinion from hearsay; 3, that the 
opinion he now had would not in any manner influence him in 
finding a verdict; 4, that if taken as a juror he could render an im- 
partial verdict on the evidence on the trial, regardless of that opin- 
ion; 5, that what he had heard had not produced in his mind any 
feeling or bias for defendant or prejudias or feeling against him ; 
and thereupon the court overruled defendant’s chalienge and held 
said Prickett to be a competent juror, to which defendant; by his 
counsel, excepted. 

R. E. BECKHAM, Judge. 


Filed October 9th, 1889. 
L. R. TAYLOR, Clerk. 


Defendant's Bill of Exception No. 6. Filed Oct. 9, 1889. =» 


THe STAve or TEXAS 
Us. 


J. W. DAvIs. 


Be it remembered that on the trial of the above cause the juror P. 
G. Davis, being upon his examination upon his voire dire as a juror, 
answered that he had heard the killing of Evans talked of by several 
parties since the killing occurred aud had read accounts of it in the 
newspapers, and that from what he read he had formed in his mind 
the opinion that a man by the name of Davis killed b. C. Evans, 
and that that conclusion was now fixed in his mind, and that it 
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would require evidence to remove it, but that said juror had not 
formed any opinion as to the guilt or innocence of the defendant as 
to crime charged against him; upon which defendant challenged 
said juror for cause, and, being further examined by the court, said 
juror said that the opinion which he had just said that he had 
50 formed would not in any manner influence him in finding a 
verdict, and that he bad no bias or prejudice in favor of or 
against defendant from any cause; upon which the court overruled 
said challenge for cause, and defendant challenged said juror per- 
emptorily and excepted to the ruling of the court. The juror iurther 
said that if taken as a juror he thought he could render a fair and 
impartial verdict according to the evidence adduced, regardless of 
any opinion which he had formed, and that he had not talked with 
witnesses or others professing to give the facts as to the killing. 


R. E. BECKHAM, Judge. 


Filed Oetuber 9th, 1889. 
L. R. TAYLOR, Clerk. 


Defendant’s Bill of Exception No.7. Filed Oct. 9, 1889. 


Tue Strate or TEXAS 
vs. 


J. W. Davis. 


Be it remembered that on the trial of the above-entitled cause J. 
A. Stewart, having been called as a jurorand being examined touch- 
ing his qualifications as such, stated that he had heard the killing 
of B.C. Evans talked about, and from what he had heard he had 
formed no opinion as to the guilt or innocence of defendant, but 
that he had formed the opinion that defendant had killed Evans 
from whai he had heard, and that it would take evidence to remove 
that opinion, and thereupon the defendant challenged said juror for 
cause; whereupon said Stewart was further interrogated by the court 
as to his qualifications, and answered, 1, that he had not conversed 
with any of the witnesses in this case nor with parties who professed 
to give the facts of the killing; 2, that he did not now have any 
opinion as to whether or not defendant was guilty or innocent of the 
charge against him, but, from the talk he had heard, had the opinion 
that defendant killed Evans; 3, that if taken as a juror he could 
render an impartial verdict upon the evidence on the trial, regard- 
less of that opinion; 4, that said opinion would not in any mavner 

influence him in finding a verdict; 5, that what he had heard 
51 had not in any manner produced in his mind any feeling or 

bias in favor of defendant nor any feeling or prejudice against 
him. Whereupon the court overruled defendant’s challenge for 
cause; to which the defendant, by counsel, excepted. 


R. E. BECKHAM, Judge. 


Filed October 9th, 1889. 
L. R. TAYLOR, 
District Clerk. 
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Defendant's Bill of Exception No.8. Filed Oct. 9, 1889. 


Tuer State or TEXAS 
vs. . 


J. W. Davis. j 


Be it remembered that on the trial of the above cause J.R. Brown, 
being now examined by defendant on his voire dire as a juror, an- 
nounced that he lived in the city of Fort Worth, and that he resided 
here at the time 7f the killing of B.C. Evans, and that he had heard 
the matter talked about by several people since ; that he had formed 
no opinion as to the guilt or innocence of the defendant Davis as to 
the charge against him in this case; that he had, from what he had 
heard, an opinion as to whether the defendant is the man who killed 
said Evans and that he now has such opinion, and that it would 
require evidence to remove it; upon which the defendant challenged 
the juror for cause ; upon which, being examined by the court, said 
juror answered to the court that what he had heard and read about 
the matter had not created any feeling or bias in his mind in favor 
of defendant nor any feeling or prejudice against him, and that he 
had none now, and that the opinion which he had formed would 
not in any manner influence him in finding a verdict ; upon which 
the court overruled the defendant’s challenge for cause; to which 
defendant excepted, and then challenged said juror peremptorily. 
The juror further stated that he had not talked with any witnesses or 
other persons who professed to know the facts and had not heard 
the particulars, and that if taken as a juror he would render an 
impartial verdict according to the evidence on the trial, regardless 
of what he had heard or any opinion he now had, and that he had 

no opinion from what he had heard other than that Evans 
52 had been killed by defendant. 
R. E. BECKHAM, Judge. 

Filed October 9th, 1889. 

L. R. TAYLOR, 
District Clerk. 


Defendant's Bill of Exception No. 9. Filed October 8, 1889. 
Tue State or Texas 
vs. 
J. W. Davis. 


Be it remembered that on the trial of the trial of the above-entitled 
cause and upon the empaneling of a jury to try said cause A. Me- 
Veigh, having been called as a juror, was asked by the defendant’s 
counsel whether or not he had made up his opinion, and, if he had, 
whether or not it would require evidence to remove or change his 
opinion, and the juror answered “ that it would ” and that bis mind 
was made up from what he had heard; whereupon said juror was 
by the defendant challenged for cause; and thereupon said juror 
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was asked by the court if that opinion would influence him in find- 
ing a verdict, to which he replied it would not, but 1 formed an 
opinion from what I heard and without evidence would still have 
that opinion. He was then asked “if he was upon leaving the 
stand called upon to say whether or not he believed the defendant 
guilty or innocent he could without hesitation answer yes or no,” 
to which he replied, “ No; he thought not.” He was then asked by 
the court if, notwithstanding what he had heard, he could, if taken 
as a juror, render an impartial verdict upon the law and the evi- 
dence given by the witnesses, regardless of what he had heard, to 
which he replied he could; that he would be governed by the evi- 
dence; and the court held that he was qualified and overruled de- 
fendant’s challenge ; to which defendant excepted. 
R. E. BECKHAM, Judge. 
Filed October 8th, 1889. 
L. R. TAYLOR, 
District Clerk. 


53 Defendant's Bill of Exception No. 10. Filed Oct. 11, 1889. 


THe STATE OF TEXAS 
- : 


Us. 
J. W. Davis. 


Be it remembered that upon the trial of the above-entitled cause, 
after the special venire, which had been exhausted without procur- 
ing a single juror, the judge presiding ordered the sheriff to summon 
two hundred men as talesmen, out of which a jury might be obtained. 
The judge did not give to the sheriff or any of his deputies any in- 
structions with reference to what character of men he should sum- 
mon, nor did the judge administer any oath to said officer or officers 
such as is required by law, said oath being in language as follows: 
“ You do solemnly swear that you will, to the best of your ability 
and without bias or favor towards any, summon such persons as 
may be ordered by the court; that you will select none but impar- 
tial, sensible, and sober men, having the qualifications of jurors 
under the law; that you will not, directly nor indirectly, converse 
or communicate with any Juryman touching any case pending for 
trial, and that you will not by any means attempt to influence, ad- 
vise, or control any juryman in his opinion in any case which may 
be tried by him, so help me God.” ‘To all of which defendant ex- 
cepts and tenders this his bill of exceptions. The sheriff and his 
deputies directed to summon jurors were sworn before the case was 
called for trial, ou the morning the State docket was called for trial, 
having administered to them the oath required by law, and were 
instructed as to the qualifications of jurors to be summoned in all 
‘ases, and in directing the summoning of talesmen in this case the 
sheriff was again cautioned and instructed to summon only such 
persons as jurors who were qualified under the Jaw, and no objec- 
tion was made until all the jurors sammoned and not excused had 
been examined and passed upon by the State and defendant; but 
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neither the sheriff or his deputies were sworn, after this case was 
called, until after the 200 first ordered were summoned and exam- 
ined and the foregoing exception made. 

R. E. BECKHAM, Judge. 


Filed October 11th, 1889. 
L. R. TAYLOR, 
District Clerk. 


54 Defendant's Bill of Exception No. 11. Filed Nov. 9, 1889. 


THE STATE OF TEXAS ) 
US. ) 


J. W. Davis. j 


Be it remembered that on the 28th day of October, 1889, the de- 
fendant’s motion for new trial having been regularly called for hear- 
ing, the defendant, by counsel, moved to postpone the hearing of 
said motion for another week (two weeks having elapsed after the 
conclusion of the trial), based on statements alleged to have been 
made to defendant’s counsel by one J. C. Young; and, on objection 
of attorney for the State, the court refused to postpone the hearing 
of said motion for the week, but set the hearing thereof for the fol- 
lowing Wednesday, October 30th, to which time the same was post- 
poned, the court being of the opinion that the time allowed was 
ainple in which to procure the affidavits desired by defendant; to 
which defendant, by counsel, excepted. 


R. E. BECKHAM, Judge. 

Filed Nov. 9th, 1889. 7 
L. R. TAYLOR, 

District Clerk. 


Defendant's Bill of Exception No.12. Filed Nov. 9, 1889. 


THe StaTe or Texas 
vs 


3. We Da VIS. 


Be it remembered that on the hearing of the defendant’s first 
amended motion for new trial in the above cause Mr. H. M. Fur- 
man, of counsel for the prosecution, offered in evidence, in opposi- 
tion to said- motion for new trial, the affidavit of J. C. Young, 
marked No. 3; the affidavit of J. W. Damron, marked N-. 6; the 
affidavit of’ H. Mosely, marked No. 7; the affidavit of Gordon, 
marked No. 8; the affidavit of D. F. Wilson, marked No. 4; and 
the affidavit of H. Furman and G. W. Finger, marked No. 10, as 
now upon file in this case; to all of which affidavits the defendant 
objected on the grounds that the matters contained in said affidavits 
state no facts that tend to disprove any matter averred in the de- 
fendant’s motion for new trial, and that said affidavits were irrele- 
vant, immaterial, and incompetent as offered against defendant’s 
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motion for new trial. The above bill this day presented and 
a is correct, with this -planation, that the affidavit of J. C. 

Young was offered by the State for the purpose of controvert- 
ing defendant’s application for a postponement of the hearing of 
his original motion for new trial, defendant’s counsel asking for 
further time than was allowed by the court, said application being 
heard on alleged statements of said Young. 


R. E. BECKHAM, Judge. 


Filed November 9th, 1889¥. 
L. R. TAYLOR, 
District Clerk. 


Defendant’s Bill of Exception No. 13. Filed Nov. 9, 1889. 


Tue Strate or Texas 
Vs. 


J. W. Davis. 


Be it remembered that on the hearing of the defendant’s first 
amended motion for new trial in this cause on the 30th day of Octo- 
ber, 1889, Mr. H. M. Furman, of counsel for the prosecution, offered 
to read in evidence the affidavits of one Dunk Grant and 8. M. 
Farmer in opposition to defendant's first amended motion for new 
trial; to which the defendant objected, upon the ground that said 
affidavits were irrelevant, immaterial, and not competent or admis- 
sible as against defeudant’s motion for continuance, and on the 
ground that the allegations of said affidavits do not attack the dili- 
gence of defendant as set out in his motion for continuance, and are 
therefore incompetent; which objections were by the court over- 
ruled, upon which said affidavits were read in evidence by the State ; 
to all of which defendant excepted and presented this his bill, which 
is approved. 


R. E. BECKHAM, Judge. 


Filed November 9th, 1889. 
L. R. TAYLOR, 
District Clerk. 


56  Defendant’s Bill of Exception No. 14. Filed Nov. 9, 1889. 


Tue STATE or Texas 
vs. 


J. W. Davis. 


Be it remembered that on the trial of the above-entitled cause the 
counsel for the State, in his closing argument to the jury, used the 
following language: “ Now, gentlemen, you remember the attack of 
Mr. Johnson (defendant’s attorney) on Mr. McLaury’s testimony. 
You have the sworn testimony of the witness and the unsworn tes- 
timony of the attorney. No one would have any trouble in decid- 
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ing which of thei to believe.” To which remarks of counsel defend- 
ant’s attorney at the time excepted. 


R. E. BECKHAM, Judge. 


Filed November 9th, 1889. 
L. R. TAYLOR. 
District Clerk. 


Defendant's Bill of Exception No. 15. Filed Nov. 21, 1889. 


THE STATE OF TEXAS ) 
v8. 6 


J. W. Davis. 


Be it remembered that on the trial of the above cause, after the 
challenge for cause to the jurors mentioned in the defendant’s bills 
of exception Nos. D, No. , No. 7, No. 8, and No. 9 were overruled, 
the defendant challenged each one of said jurors peremptorily ; and 
the court further certifies that the defendant had exhausted his per- 
emptory challenges before the juror W. B. Freeman was offered as 
a juror in this cause, and this certificate is approved. The above 
presented to ine, but no objection was urged against the juror Free- 
man, the only juror taken after defendant had exhausted his per- 
emptory challenges, but he was accepted without objection or excep- 
tion: On request of defendant’s counsel, however, I now state that 
the defendant did peremptorily challenge the jurors mentioned in 
bills of exception Nos. 5,6, 7, 8, and 9, and that he had challenged 
twenty jurors previously, before the juror Freeman was called. 

R. E. BECKHAM, Judge. 

Filed November 21st, 1889. 

L. R. TAYLOR, 
District Clerk. 


Defendant's First Amended Motion for New Trial. Yled Oct. 
oU, 1889. 


or 
~] 


4h +» OGmame a Pe 
ne paling dennis Defendant’s First Amended Motion for New 
J. W. Davis. ( Lrial. 

Comes now the defendant in the above cause and, by leave of the 
court, files this his first amended motion for new trial in lieu of his 
original motion for new trial, styled and numbered as of this cause 
and filed on the 14th day of October, 1889, and moves the court to 
grant him a new trial in this cause on the following grounds: 

1. Because he says the court erred in overruling the defendant’s 
motion to quash the special venire in this cause for the reason that 
the court ordered a special venire of one hundred (100) jurors from 
which to select a jury for the trial of defendant in this cause, whereas 
less than one hundred jurors were drawn upon said venire, which 
is fully shown by said order for the special venire, now of record in 
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this cause, which is here referred toand madea part of this motion ; 
and by the original venire as drawn and issued and furnished to 
the sheriff and now on file in this cause, which is also referred to 
and made a part of this motion, and that the name of W. H. Perey 
— twice written in the list of names attached to said venire as made 
out by the clerk, said W. H. Percy as twice named in said special 
venire being one and the same man. 

2. Because the court erred in overruling defendant’s exception to 
the State’s counter-affidavit, filed for the purpose of controverting 
the allegations of the defendant’s motion to change the venue, be- 
cause said counter-affidavit does not negative the means or informa- 
tion or impugn the character for veracity of each one of the defend- 
ant’s compurgators, and because said counter-affidavit does not 
directly and positively aver that there was not at the time of the 
trial of this cause a dangerous combination against the defendant in 
Tarrant county, instigated by influential persons, by reason of which 
defendant could not expect a fair trial in Tarrant county. 

3. Because the court erred in overruling the defendant’s motion to 
change the venue of this cause, said motion being fully sustained 
by the defendant’s affidavits and testimony in support of said mo- 
tion and the State offering no evidence in opposition to said 

motion. 
58 !. Because the court erred in overruling defendant’s ap- 
plication for a continuance, based on the absence of the testi- 
mony of the defendant’s witnesses named in said motion for con- 
tinuance. 

5. Because the court erred in overruling the defendant’s challenge 
for cause interposed against the juror b. IF. Prickett, asshown by bill 
of exception No. 5. 

6. Because the court erred in overruling the defendant’s challenge 
for cause interposed against the juror P. G. Davis, as shown by bill 
of exception No. 6. 

7. Because the court erred in overruling the defendant’s challenge 
for cause offered against the ‘juror J. A. Stewart, as shown by bill of 
exception No. 7. 

8. Because the court erred in overruling the defendant’s challenge 
for cause preferred against the juror J. R. Brown, as shown by bill 
of exception No. 8. 

9. Because the court erred in overruling the defendant’s challenge 
for cause protesting against the qualification of the juror A. Me- 
Veigh, as shown by bill of exception No. 9. 

10. Because the court erred in omitting to administer the oath 
required by law to the sheriff and his deputies before the panel of 
200 talesmen, summoned after the special venire was exhausted, 
were summoned in this case, as shown by bill of exception No. 10. 

11. Because the court’s action in overruling defendant’s challenges 
for cause to the jurors named in said bills of exception compelled 
defendant to exhaust his peremptory challenges, which resulted in 
injury to the defendant,in this: That before the juror W. B. Freeman 
was offered as a juror in this case the defendant had exhausted his 
peremptory challenges and could not challenge said juror perem-to- 
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rily ; that said juror testified on his voire dire that he had resided in 
the city of Fort Worth several years; that he resided in said city at the 
time of the occurrence of homicide charged against the defendant, and 
that he resided in said city at the time of the trial of this cause; that 
he, said juror, was well acquainted with the deceased, B.C. Evans, but 
that he was not acquainted with the defendant Davis, all of which 
facts weretrue; that said juror, W. B. Freeman, also testified that he had 
formed no opinion as to the guilt or innocence of the defendant, which 
evidence rendered said juror, Freeman, not subject to challenge 

for cause. Defendant further says that said juror, W. B. Free- 
59 man, has for several years been engaged in business in the 

city of Fort Worth, within one block of the business house 
and office of the deceased, B. C. Evans, and had had frequent busi- 
ness dealings with said Evans; that said juror was intimately ac- 
quainted with and on friendly terms with a large number of the 
people of the city of Fort Worth, among whom great excitement 
and prejudice has existed against the defendant ever since the kill- 
: ing of the deceased, Evans, as shown by the testimony offerred in 
support of the motion to change the venue, and therefore that said 
juror would be more liable than a juror residing out of the city to be 
affected and influenced by the great public excitement and prejudice 
aforesaid existing among the people residing in the city of Fort 
Worth; that as long as defendant was entitled to a challenge he 
challenged all jurors residing in the city of Fort Worth, either per- 
emptorily or for cause, as said jurors were put upon the defendant, 
and that said juror, W. B. Freeman, was the last juror accepted by 
the State and sworn to try said cause, and was the only member of 
said jury which tried said cause who resided in the city of Fort 
Worth, where the greatest of said public excitement and prejudice 
existed, and that on account of said circumstances defendant would 
have challenged said juror, W. B. Freeman, peremptorily had de- 
fendant not exhausted his peremptory challenges before said W. B. 
Freeman was offerred as a juror. 

12. Because he says that when D. F. Wilson, one of the Jurors who 
served upon the trial of this cause, was examined upon his voire dire 
by counsel for the State and counsel for the defendant said juror 
swore that he resided in the northwest part of Tarrant county, sev- 
eral miles distant from the city of Fort Worth, and that he had 
heard nothing about the killing of B. C. Evans; that he had never, 
from hearsay or otherwise, formed nor expressed any opinion what- 
| ever as to the guilt or innocence of the defendant, and that he, said 
juror, had not, from hearsay or otherwise, ever had any feeling or 
prejudice against the defendant on account of the killing of B. C. 
Evans, and that he, said juror, had not at the time of his examina- 
tion any opinion as to the guilt or innocence of defendant as to the 
killing of B. C. Evans nor any. feeling or prejudice against the de- 
fendant, from hearsay or otherwise, on account of said killing of 
said B. C. Evans; upon which, relying upon said answers of said 

juror and believing the same to be true, said juror was accepted 
60 both by the State and by the defendant and was sworn and 
served as a juror in the trial of said cause,fas is shown by the 
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certified list of said jury now of record in this case, which list is 
here reffer-ed to and made a part of this motion; all of which an- 
swers of said juror except as to his place of residence were then and 
there false and untrue, for that the said juror, Wilson, had prior to 
the trial of said cause heard the facts concerning the killing of B.C. 
Evans related, and had from having heard said facts related both 
formed and expressed an opinion as to the guilt of the defendant, J. 
W. Davis, and had prior to the trial of said cause related in the 
presence of various good and lawful men of Tarrant county that he 
had formed an opinion as to the guilt of defendant from what he 
had heard about the killing, and “that the defendant, J. W. Davis, 
ought to be hanged on account of the killing of B.C. Evans; which 
suid statements were made by said D. i’. Wilson in the presence and 
hearing of Mr. R. J. Walker, a credible citizen of Tarrant county, 
prior to the trial of said cause, and that said statements in substance 
were also made by said juror, D. F. Wilson, in the presence and 
hearing of Mr. W. N. Mosely, a credible citizen of Tarrant county, 
during the trial of said cause and before the said D. F. Wilson was 
offerred or examined as a juror in said cause; all of which facts are 
fully shown by the affidavits of W. N. Mosely and J. R. Walker, 
hereto attached, marked Exhibits “A” and “B;” that none of said 
facts were known to tlre defendant nor his counsel until several 
days after the filing of the defendant’s original motion for new trial 
in this cause; that at the time said juror, D. F. Wilson, was accepted 
aud sworn as a juror in this cause the defendant had not exhausted 
his peremptory challenges, but had the power and the right by law 
to challenge said juror peremptorily, and that if the matters shown 
by said affidavits or either one of them sag been made to appear by 
the answers of said juror on his voire dire, or had been known to de- 
fendant by any other means before said ‘jo was accepted and 
sworn as a juror, the defendant would have challenged said juror 
for cause, and if said challenge had been overruled that defendant 
would then have challenged said juror peremptorily, but that by 
said false answers the defendant was deceived and entrapped by said 
juror, while said juror was in fact wholly disqualified as a juror in 
said cause, and hence that defeudant had not had a fair and impar- 
tial trial. 
61 14. Because he says the court erred in refusing to adjourn 
at the noon hour on the first day of the trial of this cause, 
upon the request of defendant’s counsel, Senator 8S. C. Upshaw, in 
order to allow the defendant and his counsel time tu get dinner and 
refreshments to enable them the better to endure the labor and 
fatigue of said trial, and because the court erred in allowing the de- 
fense only one hour in which to prepare and bring into court the 
defendant’s application for continuance, because said work required 
the presence and aid of the defendant and all of his attorneys, and 
consumed the entire recess of one hour, which was taken by the 
court at the time the preparation of said application was ordered, 
whereby the defendant and his said attorneys were kept in court and 
at work from 9 o’clock in the morning until six o'clock in the even- 
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ing without food or refreshments, defendant’s said attorney, 8S. C. 
Upshaw, being il! at said time. 

15. Because he says that the court erred in holding a night session 
of the court after supper on the night of Friday, October 11th, 1889, 
for the purpose of the closing argument being made on the part of 
the prosecution, which closing argument commenced at half past 
seven o'clock at night and was concluded at half past 9 o'clock on that 
night, the defendant objecting to said night session on the ground 
that the closing argument for the prosecution by the able counsel 
employed to prosecute said cause, being delivered in the night time, 
in a brillianty lighted court-house, while the whole people of the 
city were at leisure, after the business of the day, would be calculated 
to attract the presence of too large a concourse of people of the city 
in the court-house during the close of the prosecution of said cause, 
which would be calculated to create a wrong impression upon the 
jury as to the public sentiment regarding said trial and to increase 
the public excitement and terror already existing among the people 
on account of said case, as shown by the evidence adduced in sup- 
port of defendant’s motion to change the venue, and upon the fur- 
ther ground that the jury were tired and fatigued and needed the 
rest and sleep of the night to fit their minds and bodies for the 
patient and considerate deliberation the next day upon their ver- 
dict in this case, in which the defendant was on trial for his life. 

16. Because the court erred in charging the jury and retir- 

62 ing them to consider of their verdict in this case at the con- 

clusion of the closing argument for the State at half past nine 

o’clock on said night of Friday, October the 11th, over the objection 

of the defendant upon the same grounds as stated in section fifteen 
of this motion. 

17. Because when said jury came into court at 10 o’clock on said 
night and stated to the court that they could not return a verdict 
at that time the court erred in not withdrawing the papers of said 
cause from said jury until the next morning in order that said jury 
might rest and sleep during the remainder of said night and re- 
sume the consideration of their verdict on the next morning, the 
saine being Saturday, no case having been tried on said last-named 
day, which would have allowed the whole of said day for the delib- 
eration of said jury, and that the verdict of said jury was in fact not 
returned into court until 8 minutes after 10 o’clock on Saturday 
morning, October 12th, 1889, as shown by the clerk’s accurately 
dated file-mark of said verdict, which is here referred to and made 
a part of this motion. 

18. Asa further ground of this motion defendant says that said 
night session of the court and the proceedings thereof caused the 
cougregation of such a vast concourse of people in and about said 
court-house, in the hallways and entrance of the district court-room, 
and in the auditorium and aisles of said court-room and inside the 
bar docks and behind and inside the railing inclosing the clerk’s 
desk and in the large double windows in part of the district court 
room and in the double windows in the rear of the judge’s stand, 
both sitting and standing up, that it was impossible for any other 
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person to enter any part of said court-room without the assistance of 
the officer of the court; that at the beginning of the proceedings of 
said night session one of the defendant’s attorneys, attempting to 
enter the court-room, became blocked in the center of the main 
aisle leading from the front of the court-house through the court- 
room to the judge’s stand, and could not proceed on account of the 
dense crowd standing in said aisle, and, being called for by the court 
in order that he might proceed, defendant’s said attorney answered 
from the crowd that if the court could afford counsel any means of 
getting through the crowd that counsel would come to the bar of 

the court, upon which the judge on the bench ordered the 
63 crowd to stand back and allow counsel to proceed to the bar, 

which, with some effort, the crowd obeyed; that the main 
body of said crowd remained standing in said court-room while the 
jury were out considering of their verdict until the judge of the 
court, at request of defendant's counsel, dismissed the crowd, telling 
them that no verdict would probably be returned by the jury on 
that night, upon which the greater part of the crowd left the court- 
room ; that said concourse of people was composed almost exclu- 
sively of citizens of the city of Fort Worth, among whom were 
many of the nicest and best people of the city, who doubtless at- 
tended said trial through the purest motives and most innocent 
intentions, but the defendant avers that the very presence and at- 
tendance of such an immense crowd of city people at said night 
session, when nothing else could be seen or heard but the prosecu- 
tion of defendant, was calculated to prejudice the defendant in his 
trial by impressing the jury with the idea that the prosecution was 
the popular side of said case, and that -suid vast throng of people, 
being almost exclusively from the city, was calculated to stir up and 
increase the great public excitement that was already existing on 
account of said case, as shown by the evidence adduced by defend- 
ant in support of his motion to change the venue. 

19. Because, also, that the court erred in failing to instruct the 
jury upon the law of murder in the second degree as applicable to 
the issues legitimately deducible from the evidence and theory of 
the defense in this case. 

20. Because defendant says the court erred in failing to instract 
the jury upon the law of manslaughter as applicable to the issues 
legitimately deducible from the evidence of the defense in this 
"ase, 

21. Because the verdict is contrary to the evidence. 

J. W. DAVIS, 
The Defendant. 


THe Srate or Texas, } 

County of Tarrant. i 

Before me, the undersigned authority, this day personally ap- 
peared J. W. Davis, the defendant in the above cause, who, being by 
me duly sworn, deposes and says that the facts stated in sections one 
(1) and thirteen (13) of the above and foregoing motion for new 
trial are true according to the best of his information and belief, and 
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that the facts stated in section 11, section 12, section 14, sec- 
tion 15, section 16, section 17, and section 18 of said motion 
for new trial are true. 
J. W. DAVIS, 
The Defendant. 
Subscribed and sworn to before me this October 30th, 1889. ‘ 
L. R. TAYLOR, Dist. CUk. 
(Exutpit “A” Attached to Motion for New Trial.) 
Affidavit of J. R. Walker. 
STATE OF Texas ) 
a hg 


US. 


J.W. Davis. J 

Before me, the undersigned authority, personally appeared J. R. 
Walker, who, being duly sworn, deposes and says that he was pres- 
ent & heard a conversation in which the juror D. F. Wilson, who 
sat upon the trial of the above cause, stated that if what he had 
heard about the killing was true that the defendant, Davis, ought 
to be hung. - This conversation occurred prior to said trial. 

J. R. WALKER. 


Subscribed and sworn to before me this 28th day of October, A. D. 
1889. 


J. H. SNODGRASS, 
[SEAL. | Notary Public in & for Tarrant Co., Texas. 
(Exarpir “B” Attached to Motion for New Trial.) 
Affidavit of W. N. Mosely. 
THe STatTe or TEXAS 


v8. “BB.” Affidavit of W. N. Mosely. 
J. W. Davis. 


Before me, the undersigned authority, this day personally appeared 


W. N. Mosely, who, being duly sworn, deposes and says that he was 
summoned as a talesman in the above cause during the formation 
of the jury in said cause, and that while said jury was being selected 
and prior to the completion of the panel and before the juror D. F. 
Wilson was examined as a juror in said cause affiant was present at 
a conversation in which said juror, D. F. Wilson, who served as a y 
juror in said cause, stated in the presence and hearing of affiant that 
he, said D. F. Wilson, “ 
because he had formed an opinion as to the guilt or innocence of 
the defendant,” and it is now the best of affiant’s impression that 
said juror, D. I’. Wilson, also then and there stated to affiant that 


was disqualified from serving on said jury, 


he “had formed and expressed an opinion as to said matter, 


65 and that the defendant ought to be hanged for the killing of 


Evans.” 


W. N. MOSELY. 


i 
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Subscribed and sworn to before me this Oct. 29, 1889. 
D. S. BROWN, 
Not. Pub., Tarrant Co., Texas. 
Filed October 30th, 1889. 
L. R. TAYLOR, 
District Clerk. 


Order Overruling lst Amended Motion for New Trial, Oct. 30, 1889. 


Tue Strate or Texas 
vs. >5063. October 30th, 1889. 


J. W. Davis. } 


This day, this cause being called, the State appeared by her county 
attorney, and the defendant, J. W. Davis, in his own proper person, 
his counsel also being present; then came on to be heard defendant’s 
first amended motion for a new trial herein, and, because it is the 
opinion of the court, after hearing the same and the argument of 
counsel thereon, and being fully advised in the premises, that the 
law is against thesaid motion, it 1s therefore considered, adjudged, 
and decreed by the court that said motion of defendant for a new 
trial in this eause be, and the same is hereby, overruled: to which 
ruling of the court defendant excepts and gives notice of appeal to 
the appellate court of the State of ‘Texas. 


Defendant’s Second Amended Motion for New Trial. Filed Nov. 11, 
LSSY. 


hae Ora tg FEXAS Defendant's Second A mended Motion for a 
. oe { New Trial. 

Comes now the defendant in the above cause and, leave of the 
court to amend heretofore had, files this his second amended motion 
for new trial in amendment of his original and his first amended 
motion for new trial, styled and numbered as of this cause and filed 
respectively on the 14th and 30th days of October, 1889, which are 

here referred to asa part of this motion, and prays the court to 

66 grant him a new trial in this cause on the following grounds: 
1. Because he says the court erred in overruling the de- 
fendant’s motion to qu-sh the special venire in this cause for the 
reason that the court ordered a special venire for one hundred (100) 
jurors from which to select a jury for the trial of defendant in this 
cause, which is shown by said order, here referred to as part of this 
motion, whereas less than one hundred Jurors were drawn upon said 
venire, which is fully shown by the writ of special venire, now of 
record in this cause, and which is here referred to and made a part 
of this motion, and that by said original writ of venire as issued and 
furnished to the sheriff by the clerk of this court said sheriff was 
directed and commanded to summon a less number of jurors 
than is designated in said order of the court, and because the 
name of W. H. Percy was twice written in the list of names at- 
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tached to said venire as made out by the clerk, said W. H. Percy 
so twice named in said special venire being one and the same man. 

2. Because the court erred in overruling defendant’s exception to 
the State’s counter-affidavit, filed for the purpose of controverting 
the allegation of the defendant’s motion to change the venue, be- 
cause said counter-affidavit does not negative the means of infor- 
mation nor impugh the character for veracity of each one of the 
defendant’s compurgators, and because said counter-affidavit does 
not directly and positively aver that there was not, at the time of 
this cause, “a dangerous combination against the defendant in Tar- 
rant county, instigated by influential persons, by reason of which 
defendant could not expect a fair trial in Tarrant county.” 

3. Because the court erred in overruling defendant’s motion to 
change the venue in this cause, said motion being fully sustained 
by the defendant’s affidavits and testimony in support of said mo- 
tion and the State offering no evidence in opposition to said motion. 

4. Because the court erred in overruling defendant’s application 
for a continuance, based on the absence of the testimony of the de- 
fendant’s witnesses named in said motion for continuance. 

5. Because the court erred in overruling the defendant’s challenge 
for cause interposed against the juror B. F. Prickett, as shown by 
bill of exception No. 5. 

6. Because the court erred in overruling the defendant’s challenge 

for cause interposed against the juror P. G. Davis, as shown 
67 by bill of exception No. 6. 

7. Because the court erred in overruling the defendant’s 
challenge for cause offered against the juror J. A. Stewart, as shown 
by bill of exception No. 7. 

8. Because the court erred in overruling the defendant’s challenge 
for cause preferred against the juror J. R. Brown, as shown by bill 
of exception No. 8. 

9. Because the court erred in overruling the defendant’s challenge 
for cause protesting against the qualification of the juror A. Me- 
Veigh, as shown by bill of exception No. 9. 

10. Because the court erred in omitting to administer the oath 
required by law to the sheriff and his deputies before the panel of 
two hundred talesmen, summoned after the special venire was ex- 
hausted, were summoned in this case, as shown by bill of exception 
No 10. 

11. That because of the court’s action in overruling the defend 
ant’s challenges for cause to the jurors named in said bills of excep- 
tion defendant challenged each one of said jurors peremptorily, 
which compelled the defendant toexhaust his peremptory challenges, 
which resulted in injury to defendant in this, that before the juror 
W. Bb. Freeman was offered asa juror in this case the defendant had 
exhausted his peremptory challenges and could not challenge said 
juror peremptorily ; that said juror testified on his voire dire that he 
had resided in the city of Fort Worth several years; that he resided 
in said city at the time of the occurrence of the homicide charged 
against the defendant, and that he resided in said city at the time 
of the trial of this cause; that he, said juror, was well acquainted 
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with the deceased, Bb. C. Evans, but that he was not acquainted with 
the defendant, Davis, all of which facts were true; that said juror, 
W. B. Freeman, also testified that he had formed no opinion what- 
ever as to the guilt or innocence of the defendant, which evidence 
rendered said juror, Freeman, not subject to challenge for cause. 
Defendant further says that said juror, W. B. Freeman, has for sev- 
eral years been engaged in business in the city of Fort Worth within 
one block of the business house and office of the deceased, B. C. 
Evans, and had had frequent business dealings with said Evans; 
that said juror was intimately acquainted with and on friendly 
terms with a large number of the people of the city of Fort Worth, 
amoug whom great excitement and prejudice has existed 

68 against the defendant ever since the killing of the deceased, 
Evans, as shown by the evidence offered in support of the 
motion to change venue, and therefore that said juror would be more 
liable than a juror residing out of the city to be affected and influ- 
enced by the great public excitement and prejudice aforesaid exist- 
ing among the people residing in the city of Fort Worth; that as 
long as defendant was entitled to a challenge he challenged all jurors 
residing in the city of Fort Wortli, either peremptorily or for cause, 
as said jurors were put upon the defendant, and that said juror, W. 
Bb. Freeman, was the last juror accepted by the State and sworn to 
try said cause, and was the only member of said jury who tried said 
cause who resided in the city of Fort Worth, where the greatest of 
said public excitement and prejudice existed, and that on account 
of said circumstance defendant would have challenged said juror, 
W. B. Freeman, peremptorily had he not exhausted his peremptory 
challenges before said juror, W. B. Freeman, was offered as a juror. 
12. Because he says that when D. F. Wilson, one of the jurors who 
served upon the trial of this cause, was examined upon his voire dire 
by counsel for the State and counsel for the defendant said juror 
swore that he resided in the northwest part of Tarrant county, sev- 
eral miles distant from the city of Fort Worth, and that he had heard 
nothing about the killing of B. C.-Evans; that he had never, from 
hearsay or otherwise, formed nor expressed any opinion whatever 
as to the guilt or innocence of the defendant, and that he, said juror, 
had not, from hearsay or otherwise, ever had any feeling or preja- 
dice against the defendant on account of the killing of B. C. Evans, 
and that he, said juror, had not at the time of his said examina- 
tion any opinion as to the guilt or innocence of defendant as to the 
killing of B. C. Evans, nor any feeling or prejudice against the de- 
fendant, from hearsay or otherwise, on account of said killing of 
Bb. C. Evans; upon which, relying upon said answers of said juror 
and believing the same to be true, said juror was accepted both 
by the State and by the defendant, and was sworn and served as 
il juror in the trial of said cause, as Is shown by the certified list 
of said jury now of record in this case, which list is here referred 
to and made a part of this motion; all of which answers of 
said juror, except as to his place of residence, were then and 
there false and untrue, for that the said juror, D. F. Wilson, had, 
prior to the trial of said cause, heard the facts concerning the 
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killing of B. C. Evans related,and from having heard said 
69 facts related both formed and expressed an opinion as to the 

guilt of the defendant, J. W. Davis, and had, prior to the trial 
of said cause, stated in the presence of various good and lawfal men 
of Tarrant county that he had formed an opinion as to the guilt of 
defendant from what he had heard about the killing, and that the 
defendant; J. W. Davis, ought to be hanged on account of the kill- 
ing of B. C. Evans, which said statements were made by said D. F. 
Wilson in the presence and hearing of Mr. J. R. Walker, a credible 
citizen of Tarrant county, prior to the trial of said cause, and that 
said statements, in substance, were also made by said juror, D. F. 
Wilson, in the presence and hearing of Mr. W. N. Mosely, a credible 
citizen of Tarrant county, during the trial of said cause; all of which 
facts are fully shown by the affidavits of W. N. Mosely and J. R. 
Walker to defendant’s lst amended motion for new trial, marked 
Exhibits “A” and “ B.” and which are here referred to and made a 
part of this motion ; that none of said facts were known to the de- 
fendant nor his counsel until several days after the filing of the 
defendant’s original motion for new trial in this cause; that at the 
time said juror, D. F. Wilson, was accepted and sworn as a juror in 
this case the defendant had not exhausted his peremptory challenges, 
but had the power and right by law to challenge said jurors per- 
emptorily, and that if the matters shown by said affidavits or either 
one of them had been made to appear by the answers of said juror 
on his votre dire or had been known to defendant by any other means 
before said juror was accepted and sworn as a juror the defendant 
would have challenged said juror for cause, and if said challenge 
had been overruled that defendant would then have challenged said 
juror peremptorily, but that by said false answers the defendant was 
deceived and entrapped by said juror, while said juror was in fact 
wholly disqualified asa juror in said cause, and hence that defend- 
ant has not had a fair and impartial trial. 

13. That the city of Fort Worth is the county-seat of Tarrant 
county and is located in justice’s precinct No. 1 of said county, and 
that J. C. Richardson is the sheriff of Tarrant county, and that ever 
since the 10th day of December, 1889, said sheriff has had working 
under him six (6) deputy sheriffs in said precinct No. 1, under written 
appointments duly executed and signed by said sheriff and filed and 
deposited in the office of the county clerk of said county, excepting 

W. M. Rea, whose deputation and appointment was not filed 
70 nor received in the county clerk’s office until the 10th day of 

October, 1889, as shown by the county records of deputations 
and official bonds of Tarrant county, which are here referred to and 
made a part of this motion, and by a certified copy of each of said 
written appointments and the oath of office of each of said appoint- 
ments, and which are hereto attached, marked Exhibits J, K, L, M, 
N, O, the names of said deputies thus appointed being as follows: 
W. L. Rushing, Joe Witcher, B. R. Elliott, J. H. Maddox, W. M. Rea, 
and W. T. Steele, all af whom were appointed in writing and duly 
sworn according to the stutute, and that ho lists of said appolnt- 
ments have ever been posted up in any place in the office of the 
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county clerk nor in the office of the district clerk of said county ; 
that each and all of said deputies have their appointments as afore- 
said in and for said precinct No. 1 and reside and have their place 
of business in said precinct No. 1, and that all of said appointments 
are in violation of article 4520, Revised Statutes of the State of 
Texas, as amended by an act of the 21st Legislature, approved April 
6th, 1889, and are therefore all null and void; wherefore the return 
to the writ of special venire signed by W. M. Rea, as deputy sheriff 
of ‘Tarrant county, is not the official act of the sheriff or a deputy 
sheriff of Tarrant county, and the defendant's motion to quash said 
venire should have been sustained, reference being here made to 
said return as a part of this motion. 

14. Beeause he says that the court erred in refusing to adjourn at 
the noon hour on the first day of the trial of this case upon the 
request of the defendant’s counsel, Senator 8. C. Upshaw, in order 
to allow the defendant and his counsel time to get dinner and re- 
freshments to enable them better to endure the labor and fatigue of 
said trial, and because the court erred in allowing the defense only 
one hour in which to prepare and bring into court the defendant's 
application for continuance, because said work required the presence 
and aid of the defendant and all of his attorneys and consumed the 
entire recess of one hour which was taken by the court at the time 
the preparation of said application was ordered, thereby the defend- 
ants and his said attorneys were kept in court and at work from 9 
o'clock in the morning until six o’clock in the evening without food 
or refreshments, defendant’s said attorney, Senator 5S. C. Upshaw, 
being ill at said time. 

15. Because he says that the court erred in holding a 
71 night session of the court after supper, on the night of Friday, 
October 11th, 1889, for the purpose of the closing argument 
being made on partof the prosecution; which closing argumett 
commenced at half past seven o’clock at night and was concluded 
at half past nine o’clock on said night, the defendant objecting to 
said night session on the ground that the closing argument for the 
prosecution by the counsel employed to prosecute said cause being 
delivered in the nignt time, ina brilliantly lighted court-hose, while 
the whole people of the city were at leisure, after the business of the 
day, would be calculated to attract the presence of too large a con- 
course of people of the city in said court-room during the close of 
the prosecution in said cause, which would be calculated to create 
a Wrong impression upon the jury as to the public sentiment regard- 
ing said trial, and to increase the public excitement and terrorism 
already existing among the people on account of said cause, as 
shown by the evidence adduced in support of defendant’s motion to 
change the venue; and upon the further ground that the jury were 
tired and fatigued and needed the rest and sleep of the night to fit 
their minds and bodies for the patient and considerate deliberation 
the next day upon their verdict in this case, in which the defendant 
was on trial for his life. 

16. Because the court erred in charging the jury and retiring them 

to consider of their verdict in this case at the conclusion of the clos- 
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ing argument for the State, at half past nine o'clock, on said night 
of Friday, October 11th, over the objection of the defendant, upon 
the same grounds as stated in section 15 of this motion. 

17. Because when said jury came into court at 10 o'clock on said 
nightand stated to the court that they could not return a verdict at 
that time the court erred in not withdrawing the papers of said cause 
from said jury until the next morning, in order that said Jury might 
rest and sleep during the remainder of said night and resume the con- 
sideration of their verdict on the next morning, the same being Satur- 
day, no case having been tried on said last-named day, which would 
have allowed the whole of this day for the deliberation of said jury, 
and that the verdict of said jury was in fact not returned into court 
until 8 minutes after 10 o’clock on Saturday morning, October 12th, 
1889, as shown by the clerk’s accurately dated file-mark of said ver- 

dict, which is here referred to and made a part of this motion. 
72 18. As a further grounds of this motion the defendant says 

that said night session of the court and the proceedings 
thereof caused the congregation of such a vast concourse of people in 
aud about said court-house, in the hallways and entrances of the 
district court room,and in the auditorium and aisles of the said 
court-room, and inside the bar dock, and behind and inside the rail- 
ing inclosing the clerk’s desk, and in the large double windows in 
front of the district court room,and in the double windows in the 
rear of the judge’s stand, both sitting and standing up, that it was 
impossible for any other person to enter any part of said court-room 
without the assistance of the officers of the court; that at the begin- 
ning of the proceedings of said night session one of defendant’s at- 
torneys attempting to enter the court-room became blocked in the 
center of the main aisle, leading from the front of the court-house 
through the court-room to the judge’s stand, and could not proceed 
on account of the dense crowd stunding In said aisle, and, being 
called for by the court in order that the trial might proceed, de- 
fendant’s said attorney answered from the crowd, that if the court 
could «fford counsel any means ot getting through the crowd that 
counsel would come to the bar of the court; upon which the judge 
on the bench ordered the crowd to stand back and allow counsel to 
proceed to the bar, which with some effort the crowd obeyed; that 
the main body of said crowd remained standing in said court-room 
while the jury were out considering their verdict, until the judge of 
the court, at request of defendant’s counsel, dismissed the crowd, 
telling them that no verdict would probably be returned by the jury 
on that night, upon which the greater portion of the crowd left the 
court-rooin ; that said concourse of people was coinposed almost ex- 
clusively of citizens of the city of Fort Worth, among whom were 
many of the nicest and best people of the citv, who doubtless at- 
tended said trial through the purest of motives and most innocent 
intentions; but the defendant avers that the very presence and at- 
tendance of such an imme-se crowd of city people at said night ses- 
sion, when nothing could be seen or heard except the prosecution of 
defendant, was calculated to prejudice the defendant in bis trial by 
impressing the jury with the idea that the prosecution was the pop- 
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ular side of said cause, and that said vast throng of people being 

almost exclusively from the city was calculated to stir up and in- 

crease the great public excitement that was already existing on 
account of said case, as shown by the evidence adduced by 

(ic the defendant in support of his motion to change the 
venue. 

19. Because, also, that the court erred-in failing to instruct the jury 
upon the law of murder in the second degree as applicable to the 
issue legitimately deducible from the evidence and the theory of 
the defense in this case. 

20. Because defendant says the court erred in failing to instruct 
the jury upon the law of manslaughter as applicable to the issue 
legitimately deducible from the evidence of the defense in this 
case. - 

21. Beeause the verdict is contrary to the evidence. 

22. Because the court, in his charge to the jury, failed to define 
the term “ malice aforethought” as said term is used in the indict- 
ment and in the first clause of the charge of the court. 

23. Because the court did not define, in his charge to the jury, the 
term “express malice,” as distinguishabie from “implied malice,” 
thereby authorizing the jury to inflict the death penalty for a kill- 
ing upon implied malice. 

24. Because the court did not, in his charge to the jury, define 
the term implied malice. | 

25. Because the court, in charging the jury upon the law govern- 
ing the defendant’s right to act upon apparent danger, failed to in- 
struct the jury that the appearance of danger must be judged of 
from all the attendant circumstances as viewed from the defendant’s 
standpoint. 

26. And in further support of defendant’s assignment of error 
upon the action of the court in overruling defendant’s motion to 
change venue, the defendant says upon oath that in the formation 
of the jury in this case the special jurors summoned by virtue of 
the original venire issued by the district clerk was entirely ex- 
hausted before a full jury was obtained, as also the jury for the 
week ; after which the court ordered the sheriff to summon two hun- 
dred talesmen as special jurors in said cause, as shown by bill of ex- 
ception No. 10, and that said list of two hundred talesmen, as to 
those who were present, were also exhausted before said jury was 
completed, after which the court ordered the sheriff to summon 
twenty talesmen for the completion of said jury, and that said list 
of twenty talesmen were also exhausted before said jury was com- 

pleted, upon which the court ordered the sheriff to summon 
v4 twenty-five talesmen; and the juror W. b. Freeman, being 

first upon said last-named list of talesmen, having qualified 
as a juror on voire dire and the defendant having exhausted his 
peremptory challenges, said juror W. B. Freeman, was sworn in as 
the twelfth and last juror constituting the jury which tried this 
“ase. 

27. And in further support of defendant’s assignment of error 
stated in section 15 of this motion defendant says that the intro- 
Y—1593 
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duction of the evidence in this case was begun at 9 o’clock in the 
morning of Friday, October 11th, 1889, and was closed at 3 o'clock 
in the afternoon of the same day, immediately after which the 
county attorney delivered the opening argument for the State; that 
defendant’s attorney, Senator S. C. Upshaw, being too il! to argue 
the defendant’s cause, only one argument was delivered in behalf 
of the defendant, which arguinent for the defendant was concluded 
at about half past five o'clock on the same afternoon, and that the 
night session of said court commenced at half past seven o’clock on 
the night of Friday, October 11th (the same day); that the charge 
of the court was delivered to the jury at half past nine o’clock on 
the same night, and the jury were then and there sent to the jury- 
room, in charge of an officer, to deliberate upon their verdict, the 
court still remaining in session, awaiting a verdict from said jury, 
until 10 o’clock on said night, at which hour the court had said jury 
brought back into court ; and, being informed by said jury that they 
would return no verdict that night, the court left the papers and the 
case 1n the consideration an | charge of said jury, and did not with- 
draw the same from their consideration until they returned their 
verdict, at 8 minutes after 10 o'clock the next morning, Saturday, 
October 12th, 1889. 

28. By way of replication to the affidavits of S. M. Farmer and 
Dunk Grant and J. C. Young, filed and presented by the State, over 
defendant’s objection, on the 30th day of October, 1889, in opposi- 
tion to defendant’s first amended motion for new trial, the defend- 
ant herewith files as part of this motion the affidavit of J. H. Greg- 
ory, the affidavit of W. O. Gregory, the affidavit of R. C. Woodall, 
the affidavit of Jeff. Daggett, and the affidavit of B. G. Johnson, 
marked Exhibits E, Fj G, H, and I; that said affidavits were not 
presented on the hearing of defendant’s amended motion for new 
trial herein because the same had not at that time been obtained 
and said affidavits of Farmer and Grant and Young not having 

been presented to the court until after defendant’s first amended 
70 motion for new trial had been submitted to the court by the 
defendant. 

29. ‘That the transcript in this case has not been finished nor 
filed in the court of appeals, and that the district court of Tarrant 
county still has jurisdiction over this cause, and court being still in 
session, wherefore defendant prays that this motion, with its refer- 
ences and exhibits, be considered and passed upon by the court and 
made a part of the record in this case, and that the court grant bim 
a new trial herein. 

J. W. DAVIS, 
The Defendant. 


THe STAte or TEXAs, 
County of Tarrant. jf 


Before me, the undersigned authority, this day personally ap- 
peared J. W. Davis, the defendant in the above cause, who, being 
by me duly sworn, deposes and says that the matters of fact set 
forth and contained in the twelve sections, as follows, 1, 11, 12, 13, 


a 


J. W. DAVIS VS. THE STATE OF TEXAS. 67 


14, 15, 17, 18, 26, 27, 28, and 29, of the above and foregoing 2nd 
amended motion for new trial in the case of The State of Texas vs. 
J. W. Davis are true. 
J. W. DAVIS, 
The Defendant. 


Subscribed and sworn to before me by the defendant, J. W. Davis, 
this November 7th, 1889. 
JNO. P. KING, 
| SEAL. | CVk Co. C’t, Tarrant County, Texas, 
By H. A. VOLCK, Deputy. 


Affidavit of R. C. Woodall. 


THe STATE OF TEXAS, | 
County of Tarrant. } 


Before me, the undersigned authority, this day personally ap- 
peared R. C. Woodall, who, being by me duly sworn, deposes and 
says that he is a business man, residing and doing business in the 
city of Fort Worth, Tarrant county, Texas, and was such on the 6th 
day of July, 1889, and that affiant was in the city of Fort Worth at 
the time Bb. C. Evans was killed by the defendant, J. W. Davis. 
Affiant further deposes that he knows the witness J. E. Soloman, 
and that at the time of the trial of J. W. Davis for the killing of 
Bb. C. Evans said J. E. Soloman resided in Tarrant county, and that 
affiant believes that said witness still resides in Tarrant county. 

Affiant further says that he saw said Soloman in the city of 
76. ~~‘ Fort Worth just a few minutes after the killing of said B. C. 

vans, late in the afternoon of July 6th, 1889; that a few 
minutes after said killing occurred affiant, who was then at his place 
of business,on Houston street, went over to Main street to learn what 
he could regarding the killing of Evans, and that afhlant stepped at 
the corner of Second and Main streets, one block and a fraction of a 
block south from the place where B. C. Evans was killed, and stood 
there talking with some by-standers regarding the occurrence, when 
the witness J. E. Soloman came up from the direction of the spot 
where Evans was killed and joined in the conversation, and in the 
conversation stated that he was present and saw Davis kill Evans, 
and some one of us present asked said Soloman to tell us then how 
it occurred, upon which said J. E. Soloman made the following state- 
ment: He said that Davis and Evans were talking, and he heard 
Davis say something to Evans. He thinks he said, “ You are a 
damned liar,” and Evans replied to Davis, “ You area God damned 
liar,” and advaneed towards Davis with his hand thrown behind 
him, and that Davis then shot Evans, and that Evans was not sit- 
ting down when he was shot, but was on his feet, advancing towards 
Davis. Some one present said,“ Why, they say Evans was shot 
while he was sitting down in his chair,’ and said Soloman says 
“That is not so, for [ saw it all.” 


R. C, W YIODALL. 
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Subscribed and sworn to before me this November 6th, 1889. 
[SEAL. ] D. S. BROWN, 
Not. Pub., Tarrant County, Texas. 


Exuripit “ EK.” 
Ajjidavit of J. H. Gregory. 


THe STATE or TEXAS, } 
County of Parker. } 


Before me, the undersigned authority, this day personally ap- 
peared J. H. Gregory, who, being by me duly sworn, deposes and 
says that he lives in Parker county, Texas, and that he went ina 
wagon, with W. O. Gregory, from his home to Fort Worth, Tarrant 
county, Texas, on the 6th day of July, 1889, and that late in the 
afternoon of that day affiant and W. O. Gregory camped on the road 
leading west from Fort Worth, in Tarrant county, between the white 
settlement and Fort Worth and east from the white school-house; 
that just before dark on that evening Dunk Grant, a colored man, 
riding on horseback and coming west from towards Fort Worth, 
stopped at our camp and spoke to us; that during the con- 
versation Grant said that B. C. Evans was killed with a pistol 
in his store,at Fort Worth, that evening by one of the clerks 
in the store named Davis; that be,Grant, was just from Fort Worth, 
and that he then lived in Tarrant county, one mile west from the 
white school-house, and that he was then on his way home from Fort 
Worth, and that he had a brother-in-law in jail in Fort Worth for 
killing another negro. Affiant further says that he and W. O. Greg- 
ory afterwards went to the law office of b. G. Johnson, one of the 
defendant’s attorneys, and stated to him the matters set forth in this 
affidavit; that during said conversation at our camp one of us asked 
Grant how it happened that Davis killed Evans, and he stated that 
he, Grant, was present at the time it occurred and saw and_ beard 
what passed between Davis and Evans, and he then gave the follow- 
ing account of the occurrence: He said, “I stepped to the door of 
B. C. Evans’ house. I was going into the house. I heard B.C. Evans 
give Davis the damned lie. Davis passed the damned lie back to 
Evans. Evans then got up from his seat, saying to Davis, Davis, 
you can’t call me a damned liar. At the same time Evans drew his 
hand from his pocket with what I supposed to be a spring knife, as 
he did not use but one hand to open the knife, Evans saying as he 
advanced, I will kill you. Davis then commenced firing and fired 
five shots. About the time Davis fired his fifth shot an officer caught 
him.” 


= 
ii 


J. H. GREGORY. 


Subscribed and sworn to by J. H. Gregory before me on this the 
4th day of November, A. D. 1889. 
[ SEAL. | M. RODERICK, 
J. P. and ex Officio Notary Public, Parker County, Texas. 
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“Exuisit F.” Affidavit of W. O. Gregory. 
Affidavit of W. O. Gregory. 


Tue Strate or Texas, } 
County of Parker. § 


Before me, the undersigned authority, this day personally appeared 
W. O. Gregory, who, being by me duly sworn, deposes and says that 
he resides in Parker county, Texas,and that he went from his home 
to Fort Worth, Texas, in Tarrant county, on the 6th day of July, 
1889, and that late in the afternoon of that day affiant and J. H. 
Gregory, who was travelling with him in a wagon, camped on the 
road leading west from Fort Worth, in Tarrant county, between the 
white school-house and Fort Worth and east from said school- 

house; that just before dark on that evening Dunk Grant, a 
78 colored man, riding on horseback and coming west from to- 

wards Fort Worth, stopped at our camp and spoke to us; that 
during the conversation Grant said that B. C. Evans was shot with 
un pistol and killed in his store, at Fort Worth, that evening by a man 
named Davis, one of the clerks in the store; that he, Grant, was 
just from Fort Worth, and that he lived in Tarrant county, one mile 
west from the white school-house, and that he was then on his way 
home; that Grant also said in the conversation that he then had a 
brother-in-law in jail at Fort Worth on a charge of killing another 
negro. Afhant further says that he aflerwards went to the law office 
of Bb. G. Johnsen, one of Davis’ attorneys, and stated to him the 
inatters set forth in this affidavit; that during said conversation at 
our camp one of us asked Grant how the killing occurred in which 
5. C. Evans was killea, and he said he was present at the time it 
occurred and saw it, and he then gave the following account of the 
occurrence : He said, “1 stepped into the store door of B. C. Evans 
to buy some goods. I heard B.C. Evans give Davis the damned lie. 
Davis returned the damned lie. Evans jumped from his seat, say- 
ing, Davis, you can’t give me the damned lie. I will kill you. Atthe 
sume time Evans drew his hand from his pocket, and, from the best 
he could tell, had a spring knife, as Evans did not use his other hand 
in opening the knife, Evans also at the same time starting towards 
Davis. Davis then began shooting, firing five shots. About the 
time Davis fired the fifth shot an officer got Davis.” 


W. O. GREGORY. 
Subscribed and sworn to by W. O. Gregory before me on this the 
4th day of November, A. D. 1889. 


[ SEAL. ] M. RODERICK, 
J. P. and ex Officio Notary Public, Parker County, Texas. 
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Exuisit “ H.” 
Affidavit of Jeff. Daggett. 


THe Strate or Texas, | 

County of Tarrant. { 

Before me, the undersigned authority, this day personally ap- 
peared Jeff. Daggett (colored), who, being by Ine duly sworn, deposes 
and says that he was on the 6th day of July, 1889, aud still 1s con- 
fined in the county jail of Tarrant county awaiting trial on a charge 
of killing another man, also colored, and that affiant isa brother-in- 

law of Dunk Grant,a colored man who livesin Tarrant county, 
79 Texas, west from Fort Worth, in the white settlement, about 

one mile west from the white school-house, and that afhant 
has no other brother-in-law living in that part of the county. 


JEFF. DAGGETT. 


Su bseribed and sworn to before me this 7th day of Nov., LSS. 
[SEAL. ] JNO. P. KING, 
Cl’k Lo. ¢ 't, larrant County, Texas. 


By H. A. VOLCK, Deputy. 


Exuyisit “ I.” 
A ffidavit of B. (7. Johnson. 


THE STATE OF TEXAS, | 

County of Tarrant. if 

Before me, the undersigned authority, this day personally ap- 
peared b. G. Johnson, who, being duly sworn, says, by way of con- 
troverting the affidavit of J. C. Young, filed in this cause by the 
prosecution, says that said J. C. Young did, in fact, on the morning 
of the 28th day of October, LS5S9, voluntarily go bo afhant while he 
was taking breakfast at Hyde’s restaurant, in the city of Fort Worth, 
and did then and there, without any interrogation or solicitation 
from affiant, impart to afhant all the information stated in the de- 
fendant’s motion to postpone the hearing of the motion for new trial 
on file in this cause, and at the same time requested affiant not to 
disclose his name in connection with the information, as it would 
Cause him to be censured and persecuted by others, but that afhiant 
was compelled, iu duty to his elient, who was under sentence of 
death, to disclose the whole matter to the court in his motion to 
postpone said hearing; that at that time affignt had never heard 
of the existence of such a man as J. R. Walker or Dr. Damron; had 
never seen Doctor Gordon; Was not acquainted with W.N. Mosely ; 
had nd knowledge whatever as to the place of residence of either one 
of said men, nor that they had heard the statements made by the 
juror D. F. Wilson, but that said facts were all then and there fur- 
nished affiant by said J. C. Young, who then went with affiant to 
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the district court room and prompted affiant as to said names and 
facts while affiant was preparing said motion to postpone. Affiant 
further says that said motion to postpone was passed Upon by the 
court at 11 o’clock on the morning of Monday, October 28th, 1889, 
granting defendant’s attorney until Wednesday morning following, 
to wit, until 9 o’clock, October 30th, to go and see said J. R. Walker, 

Deetor Gordon, and Doctor Damron and W. N. Mosely in 
SU order to get their affidavits as to the statements of said juror, 

D. F. Wilson, and that affiant at once ordered a team to be 
sent to his office by half past one p. m. of the same day in order 
that he might go to the town of Azle, where said first three witnesses 
reside, the same being between 18 and 20 miles from the city of 
Fort Worth, in order to procure said affidavits; that In pursuance 
of said information so imparted by suid i U. Young athant left 
Fort Worth for said town of Azle at 2 p. m. on said October 28th 
and arrived at Azle at 5 o’clock the same dav and found on arriv- 
ing there that Mr. H. M. Furman had left Fort Worth for Azle in 
advance of affiant, and that he was then there at Azle and had talked 
with Doctor Damron and Doctor Gordon regarding the information 
imparted by J. C. Young, and that said attorney, H. M. Furman, liad 
already procured the affidavits of Doctor Gordon on that day before 
attiant arrived at Azle, in which said Gordon swears that he “ had 
no recollection” of the statements made by the juror Wilson, and 
that while affiant was standing in the door of J. R. Walker’s drug 
store, inquiring for Doctor Damron, affiant saw said attorney, Mr. 
H.M. Furman, coming from Doctor Damron’s residence in company 
with Doetor Damron, and that when they got near to afflant said 
attorney, Mr. H. M. Furman, ealled to athant aud introduced him to 
his companion, Doctor Damron, and informed afhiant that he and 
Doctor Damron were going across the street to take some affidavits, 
and that affiant could go over with them if he desired, which kind 
Invitation the affiant accepted by going beliind said parties to the 
oftice of the notary public, Mr. Snodgrass, before whom said Doctor 
Damron made the affidavit filed by the prosecution in this ease, 
showing that “he does not recollect what the juror did say,” and that 
affiant had no opportunity to consult with either of said Gordon or 
Damron until! their said affidavits of “ failure of recollection” were 
procured by said Furman; that on the next morning afhiant went 
LO the house of W. N. Mosely, residing near Azle, LO get his afh- 
davit, and got his affidavit on the same day by following him to 
Fort Worth, where he had come on business; that affiant can verify 
all the avove matter regarding the affidavits of Doctor Gordon and 
Doctor Damron by said attorney, Mr. H. M. Furman, and by M. B. 
Johnson, who went with affiant to Azle, and by J. R. Waiker, druggist 
at Azle, and by Notary Public Snodgrass and by Doctor Gordon and 

Doctor Damron, provided they “ recollect” the same; thatthe 
51 above matters are not intended to reflect upon Mr. Furman, 

because he was the attorney employed by the private prose- 
cutors and had a right to procure affidavits in the interest of his 
clients, but that the facts set forth above are stated to show to the 
court that affiant did in fact receive said information from said J, 
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C. Young regarding the knowledge of Billy (W. N.) Mosely, J. R. 
Walker, Dector Gordon, and Doctor Damron. Affiant further says 
that he has known said J.C. Young for many vears, and has al- 
ways known him as an honorable and worthy man, who would 
not swear falsely, and that aftiant believes that said Young was in- 
pelled to make the affidavit of denial of having given affiant said 
information on account of the bitter prejudice and terrible excite- 
ment existing against the defendant in that part of the country 
where defendant resides, near the town of Azle. Afhant further says 
that he is personally acquainted with the witnesses, W. O. Gregorv 
and J. H. Gregory and Jeff Daggett, whose affidavits are attached to 
the motion for new trial, and that said W. O. Gregory and J. H. 
Gregory are business and white men of the strictest honor and in- 
tegrity, and that they reside outside of Tarrant county, where they 
cannot be influenced by any combination or influence or prejudice 
against the defendant existing in ‘Tarrant county, and that said wit- 
ness, Jeff Daggett, is an intelligent colored man, with sufficient edu- 
cation to read and write, and signed his own name in a legible hand 
to his affidavits in this case, and that said Jeff Daggett has been known 
in this county for a number of years as a negro of the usual charac- 
ter for veracity and credibility. 
B. G. JOHNSON, 
Attorney for Defendant. 


Sworn to and subscribed before me this the llth day of Novem- 
ber, A. D. 1889. 
L. R. TAYLOR, 
District Clerk. 


ExuHisit “J.” 
Deputation of J. H. Maddox. 


THe Strate or Texas, | 

( ounty of Tarrant. ' 

[, J. C. Richardson, sheriff of the county of Tarrant and the State 
of Texas, having full confidence in J. H. Maddox, — my true and law- 
ful deputy, in my name, place, and stead to do and perform any and 

all acts and things done by him pertaining to the office of said 
82 sheriff of said county and State, hereby ratifying and confirm- 

ing any and all such acts and things lawfully done in the 
premises by virtue hereof. 

Witness my hand this 15th day of Nov’r, A. D. 1889. 

J. C. RICHARDSON, 
Sherif of Tarrant County, Tex. 


Oath of Office. 
I, J. H. Maddox, do solemnly swear that [ will faithfully and im- 


partially discharge and perform all the duties incumbent upon me 
as deputy sheriff of ‘Tarrant county, ‘Texas, according to the best of 


peg ROMEp eR ety aaa hgoag 


lil- 


‘ute 
iw- 
nd 
aid 
in- 
he 


a 


J. W. DAVIS VS. THE STATE OF TEXAS. 73 


my skill and ability, agreeably to the Constitution and laws of the 
United States and of this State; and [ further solemnly swear that 
since the adoption of the constitution of this State — have not fought 
a duel with deadly weapons within this State nor out of it, I being a 
citizen of this State, nor have I sent or accepted a challenge to 
fight a duel with deadly weapons, nor have I acted asa second in 
carrying a challenge or aided or advised or assisted any person thus 
offending ; and I further solemnly swear that I have not, directly or 
indirectly, paid, offered, or promised to pay, contributed nor prom- 
ised to contribute, any money or valuable thing, or promised any 
public affice or employment as a reward to secure my appointment 
as such deputy, so help me God. 


J. H. MADDOX. 


Sworn to and subscribed before me this 15th day of November, 
ISSS. 
JNO. F. SWAYNE, 
| SEAL. | CVk Co. Ot, Tarrant County, Texas, 
By J. F. PROSSER, Deputy. 


Filed for record 9 o’clock a. m. the 15th day of November, A. D. 
1888, and duly recorded in Book 4 and Deputations and Official 
Bonds, page 6, of Tarrant county records. 

Witness my hand and official seal this 17th day of November, A. 
D. 1888. | 

JNO. P. KING, 
County Clerk, Tarrant County, Texas, 
By A. P. COLLINS, Deputy. 


THE STATE OF TExas, | 
County of Tarrant. jj 


I, John P. King, clerk of the county court of Tarrant county, 
Texas, do hereby certify that the above and foregoing is a true and 
correct copy of the original deputation of J. H. Maddox as the same 

appears on file in my office, and also of record in my office in 
83 the Official Bonds and Deputations Record of Tarrant County, 
Texas, vol. 4, on page 6. 
Given under my hand and official seal this the 8th day of Novem- 
ber, A. D. 1889. 
JNO P. KING, 
[SEAL. | Clerk: of the County Court, Tarrant County, Texas, 
By JAS. F. PROSSER, Deputy. 


EXHIBIT “ K.” 
Deputation of W. M. Rea. 
Tue Strate or Texas, } 
County of Tarrant.  f \ 


I, J. C. Richardson, sheriff of the county of Tarrant and State of 
Texas, having full confidence in W. M. Rea, of said county and 
10—1593 
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State,do hereby nominate and appoint him, the said W. M. Rea, my 
true and lawful deputy, in my name, place, and stead to do and per- 
form any and all acts and things done by him pertaining to the 
office of said sheriff of said county and State, hereby ratifying and 
confirming any and all acts and thiugs lawfully done in the prem- 
ises by virtue hereof. 
Witness my hand this 4th day of April, A. D. 1889. 
J. C. RICHARDSON, 
Sheriff of Tarrant County, Tex. 


Oath of Office. 


I, W. M. Rea, do solemnly swear that I will faithfully and im- 
partially discharge and perform all the duties incumbent upon me 
as deputy sheriff of Tarrant county, Texas, according to the best of 
my skill and ability, agreeably to the Constitution and laws of the 
United States and of this State; and I do further solemnly swear 
that since the adoption of the constitution of this State I, being a 
citizen of this State, have not fought a duel with deadly weapons 
withiv this State nor out of it, nor have I sent or accepted a chal- 
lenge to fight a duel with deadly weapons, nor have I acted as sec- 
ond in carrving a challenge or aided, advised, or assisted any person 
thus offending; and I further solemuly swear that I have not, di- 
rectly nor indirectly, paid, offered, or promised to pay, contributed 
nor promised to contribute, any money or valuable thing or prom- 
ised any public office or employment as a reward to secure my ap- 
pointment as such deputy, so help me God. 


W. M. REA. 


Sworn to and subscribed before me this 4th day of April, 1889. 


[SEAL. | L. R. TAYLOR, 


District Clerk, Tarrant County, Texas. 


Filed for record 3.25 o’clock p. m. thé 10th day of October, 
84 A. D. 1889, and duly recorded in Book 4 of Deputations, page 
19, of Tarrant county records. 
Witness my hand and official seal this the 10th day of October, 
A. D. 1889. 
JNO. P. KING, 
County Clerk, Tarrant County, Texas. 


Tue Strate or Texas, | 

County of Tarrant. f 

I, John P. King, clerk of the county court in and for Tarrant 
county, T'exas, do hereby certify that the above and foregoing is a 
true and correct copy of the original deputation of W. M. Rea as 
the same appears on file in my office and also of record in my office 
in the Official Bonds and Deputations Record of Tarrant County, 
Texas, in volume 4, on page 19. 
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Given under my hand and official seal this the 8th day of No- 
vember, A. D. 1889. 
JNO. P. KING, 
| SEAL. | Clerk of the County Court of Tarrant County, Texas, 
By JAS. F. PROSSER, Deputy. 


EXHIBIT “ 1.” 
Deputation of W. I. Steele. 


THe STate or Texas, | 
County of Tarrant. : 


I, J. C. Richardson, sheriff of Tarrant county and the State of 
Texas, having full confidence in W. T. Steele, of said county and 
State, do hereby nominate and appoint him, the said W. T. Steele, 
my true and lawful deputy, in my name, place, and stead to do and 
perform any and all acts and things by him pertaining to the office 
of said deputy sheriff of said county and State, hereby ratifying and 
confirming any and all acts and things lawfully done in the prem- 
ises by virtue hereof. 

J. C. RICHARDSON, 
Sheriff, Tarrant County, Texas. 


Oath of Office. 


I, W. T. Steele, do solemnly swear that I will faithfully and im- 
partially discharge and perform all the duties incumbent upon me 
as deputy sheriff of Tarrant county, Texas, according to the best 
of my skill and ability, agreeably to the Constitution and laws of 
the United States and of this State ; and I[ do further solemnly swear 
that since the adoption of the constitution of this State I, being a 
citizen of this State, have not fought a duel with deadly weapons 
within this State nor out of it, nor have I sent or accepted a chal- 

lenge to fight a duel with deadly weapons or aided or ad- 
85 vised or assisted any person thus offending; and I further 

solemnly swear that I have not, directly nor indirectly, paid, 
offered, or promised to pay, contributed nor promised to contribute, 
any money or valuable thing or promised any public office or em- 
ployment as a reward to secure my appointment as such deputy, so 
help me God. 


W. T. STEELE. 


Sworv to and subseribed before me this 19th day of December, 
1888. 
[| SEAL. | L. R. TAYLOR, 
District Clerk. 


Filed for record 2 o’clock p. m. the 19th day of December, A. D. 
1888, and duly recorded in Book 4 of Deputations, page 12, of 'Tar- 
rant county records. 
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Witness my hand and official seal this the 14th day of March, A. 
D. 1889. 
JNO. P. KING, 
County Clerk, Tarrant County, Tex., 
By JAS. F. PROSSER, Deputy. 


Tue STATE OF TEXAS, | 
County of Tarrant. j 
I, John P. King, clerk of the county court of Tarrant county, 
Texas, do hereby certify that the above and foregoing is a true and 
correct copy of the original deputation of W. T. Steele as the same 
appears on file in my office and also of record in my office in the 
Official Bonds and Deputations Record of Tarrant County, Texas, 
in vol. 4, on page 12. 
Given under my hand and seal of office this 8th day of Novem- 
ber, A. D.1889. 
JNO. P. KING, 
| SEAL. | Clerk of the County Court of Tarrant County, Texas, 
| By JAS. F. PROSSER, Deputy. 


EXxHIBiT “ M.” 
Deputation of B. R. Elliott. 


THE STATE OF Texas, | 
County of Tarrant.  f 


[, J. C. Richardson, sheriff of the county of Tarrant and the State 
of ‘Texas, having full confidence in B. R. Elliott, of said county and 
State, do hereby nominate and appoint him, the said B. R. Elliott, 
my true and lawful deputy, in my name, place, and stead to do and 
perform all acts and things done by him pertaining to the office of 
said deputy sheriff of said county and State, hereby ratifying and 
confirming any and all acts and things lawfully done iu the prem- 
ises by virtue hereof. 

Witness my hand this the 15th day of November, A. D. 1888. 

J. C. RICHARDSON, 


Sheriff, Tarrant County, Texas. 


86 Oath of Office. 


I, Bb. R. Elliott, do solemnly swear that I will faithfully and im- 
partially discharge and perform all the duties incumbent upon me 
as deputy sheriff of Tarrant county, Texas, according to the best of 
my skill and ability, agreeably to the Constitution and laws of the 
United States and of this State; and I do further solemnly swear 
that since the adoption of the constitution of this State I, being a 
citizen of this State, have not fought a duel with deadly weapons 
within this State nor out of it, nor have I sent or accepted a chal- 
lenge or aided, advised, or assisted any person thus offending; and 
I furthermore solemnly swear that I have not, direetly nor indi- 
rectly, offered or promised to pay, contributed nor promised to con- 
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tribute, any money, or valuable thing or promised any public office 
or employment as a reward to secure my appointment as such 

deputy, so help me God 


B. R. ELLIOTT. 


Sworn to and subscribed before me this 15th day of November, 
1888. 
, JNO. P. KING, 
[ SEAL. | CV’k Uo. Ct, Tarrant County, Texas, 
By J. F. PROSSER, Députy. 


Filed for record 9 o’clock a. m. the 15th day of November, A. D. 
188-, and duly recorded in Book — of Deputations and Official 
Bonds, page 6, of Tarrant county records. 

Witness my hand and official seal this the 17th day of November, 
A. D. 1888. 

JNO. P. KING, 
Clerk County Court, Tarrant Co., Tex., 
By A. P. COLLINS, Deputy. 


THe Strate or TEXAS, | 
County of Tarrant. f 
I, Jno. P. King, clerk of the county court of Tarrant county, 
Texas, do hereby certify that the above and foregoing Is a true and 
correct copy of the original deputation of b. R. Elliott as the same 
appears on file in my office and also of record in my office in the 
Official Bonds and Deputations Record of Tarrant County, Texas, in 
vol. 4, on page 6. 
Given under my han and official seal this the 8th day of Novem- 
ber, A. D. 1889. 
JNO. P. KING, 
| SEAL. | Clerk of the County Court of Tarrant County, Texas, 
By JAS. F. PROSSER, Deputy. 


EXHIBIT “ N.” 
Deputation of Joseph P. Witcher. 


Tue SraTe or Texas, } 
County of Tarrant. | 


I, J.C. Richardson, sheriff of the county of Tarrant and the State of 
Texas, having full confidence in Joseph P. Witcher, of said county 
and State, do hereby nominate and appoint him, the said Joseph ¥ 
Witeher, of said county and State, my true and lawful deputy, in 
my name, place, and stead to do and perform any and all acts and 
things done by him pertaining to the office of said sheriff of said 
county and State, hereby ratifying and confirming any and all acts 
and things lawfully done in the premises by virtue hereof. 

Witness my hand this 27th day of December, A. D. 1888. 

| J. C. RICHARDSON, 
Sheriff, Tarrant County, Texas. 
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Oath of Office. 


I, Joseph P. Witcher, do solemnly swear that I will faithfully and 
impartially discharge and perform all the duties incumbent upon 
me as deputy sheriff according to the best of my skill and ability, 
agreeably to the Constitution and laws of the United States and of 
this State; and I do furthermore solemnly swear that since the 
adoption of the constitution of this State I, being a citizen of State, 
have not fought a duel with deadly weapons within this State nor 
out of it, nor have I sent or accepted a challenge to fight a duel with 
deadly weapons, nor have I acted as second in carrying a challenge 
or aided, advised, or assisted any person thus offending; and I 
further solemnly swear that I have not, directly nor indireetly, paid, 
offerred, or promised to pay, contributed nor promised to contribute, 
any money or valuable thing or promised any public office or em- 
ployment as a reward to secure my appointment as such deputy, 
so help me God. 


J. P. WITCHER. 


Sworn to and subscribed before me this 27th day of December, 
1888. 
JOHN P. KING, 
[SEAL. | County Clerk, Tarrant County, Texas. 


Filed for record 10.30 o’clock a. m. the 27th day of Dec., A. D. 
1888, and duly recorded in Book 4 of Deputations and Bonds, page 
11, of Tarrant county records. 

Witness my hand and official seal this the 27th day of December, 
A. D. 1888. © : 

JNO. P. KING, 
County Clerk, Tarrant County, Texas. 


88 THe State or Texas, | 
County of Tarrant. | 


I, John P. King, clerk of the county court of Tarrant county, 
Texas, do hereby certify that the above and foregoing is a true and 
correct copy of the original deputation of Jos. P. Witcher as the 
same appears of record in my office, also on file, of record in the 
Official Bonds and Deputations Record of Tarrant County, Texas, 
in vol. 4, page 11. 

Given under my hand and official seal this the 8th day of No- 
vember, A. D. 1889. 

JNO. P. KING, 
[ SEAL. | Clerk of the County Court of Tarrant County, Texas, 
By JAS. F. PROSSER, Deputy. 
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Exnuisit “QO.” 
Deputation of W. L. Rushing. 


Tue Srate or TEXAS, | 
County of Tarrant. j 


eet: Richardson, sheriff of the county of ‘Tarrant and State of 
Texas, having full confidence in W. L. Rushing, of said county and 
State, do hereby nominate and appoint said W. L. Rushing my true 
and lawful deputy, in my name, place, and stead to do and perform 
any and all acts and things done by him pertaining to the office of 
said sheriff of said county and State are hereby ratified and con- 
firmed and all such acts and things lawfully done in the premises 
by virtue hereof. 

J. C. RICHARDSON, 
Sheriff, Tarrant County, Texas. 

THe Stare or Texas, | 

County of Tarrant. f 


Before me, L. R. Taylor, district clerk Tarrant county, on this 
day personally appeared J.C. Richardson, sheriff of Tarrant county, 
‘Texas. known to me ty be the person whose name is subseribed to 
the foregoing instrument, and acknowledged to me that he executed 
the same for the purposes and consideration therein expressed. 

Given under my hand and seal of office this 3rd day of July, A. 
D. 1889. 

L. R. TAYLOR, 
[ SEAL. | District Clerk, Tarrant Co., Tex. 


Oath of Office. 


[, W. L. Rushing, do solemnly swear that I will faithfully and 
impartially discharge and perform all the duties incumbent upon 
me as deputy sheriff of ‘Tarrant county, Texas, according to the best 
of my skill and ability, agreeably to the Constitution and laws of 
the United States and of thisState; and | do further solemnly swear 

that since the adoption of the constitution of this State I, 
89 being a citizen of this State, have not fought a duel with 

deadly weapons within this State nor out of it, nor have | 
sent or accepted a challenge to fight a duel with deadly weapons, 
nor have | acted as second in carrying a challenge or aided or ad- 
vised or assisted any person thus offending; and I furthermore 
solemnly swear that | have not, directly nor iudirectly, paid, offerred, 
or promised to pay, contributed nor promised to contribute, any 
money or valuable thing or promised any public office or employ- 
ment as a reward to secure my appointment as such deputy, so 
help me God. 


W. L. RUSHING. 
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Sworn to and subscribed before me on this 3rd day of July, A. D. 


1889. 
L. R. TAYLOR, 
District Clerk, Tarrant Co., Tex. 


Filed for record 12 o’clock m. the 4th day of July, A. D. 1889, and 
duly recorded in Book 4 of Deputations, page 18, of Tarrant county 
records. 

Witness my band and official seal this the 15th day of July, A. 
D. 1889. 

[ SEAL. | JNO. P. KING, 
County Clerk, Tarrant Co., Tex., 
By JAS. F. PROSSER, Deputy. 
Tue Strate or Texas, | 


County of Tarrant. f 
I, John P. King, county clerk of Tarrant county, Texas, do hereby 
certify that the above and foregoing is a true and correct copy of the 
original deputation of W. L. Rushing as the same appears on file in 
my office and also of record in my office in the Official Bonds and 
Deputatious Record of Tarrant County, Texas, in volume 4, on page 
18. 
Given under my hand and official seal this the 8th day of No- 
vember, A. D. 1889. 
[SEAL. ] JNO. P. KING, 
Clerk of the County Court of Tarrant County, Texas, 
By JAS. F. PROSSER, Deputy. 


List of Jury Chosen. 

C. M. Clingman. 
J. M. Beal. 

EK. J. Clark. 

W. B. Freeman. 


Thomas Metcalf. 
[. A. Bishop. 
W. M. Eagle. 
John Autrey. 


J. H. Orr. 
Robert Thomas. 
T. E. Davidson. 
D. F. Wilson. 
Filed November 11th, 1889. 
L. R. TAYLOR, 
District Clerk. 


90 Order Overruling Defendant’s 2nd Amended Motion for New 
Trial, Nov. 18, 1889. 


Tue STATE oF TEXAS 
v8. 5563. November 18th, 1889. 
J. W. Davis. 


And now comes B. P. Ayers, county attorney, representing the 
pleas of the State; also came the defendant in his own proper person 
and by attorney, b. G. Johnson, and then came on to be heard the 
defendant’s second amended motion for new trial herein; and the 
court having heard said motion and argument thereon and being 
fully advised in the premises, it is the opinion of the court that the 
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law is against the defendant, and defendant’s said second amended 
motion for new trial is therefore overruled; to which said ruling of 
the court the defendant excepts. 


Order for Special Venire of 100, Sept. 16, 1889. 


THe STATE OF TEXAS ) 
: >» 5563." September 16th, 1889. 


vs. 
J. W. Davis. 


Vn application of the county attorney, prosecuting the pleas of 
the State, this cause is set for trial on the 8th day of October, 1889, 
and a special venire of 100 men is hereby ordered to be drawn and 
issued herein for that date, and that said writ be made returnable 
on the 5th day of October, 1889. 


Motion to Quash Special Venire. Filed Oct. 8, 1889. 


THe Strate or TEXAs 
vs. Defendant’s Motion to Quash Special Venire. 


J. W. Davis. 


Comes now the defendant in the above-entitled cause and moves 
the court to quash the venire in this case on the following grounds: 
1. Because he says that the order of the court for the special venire 
ordered the drawing of 100 men as a special venire in this case, 
while in truth and in fact the clerk only drew 99 men on said venire, 
having drawn the name of W. H. Percy twice. 
2. Because there is no good reason shown in the officer’s 
Ji return fora failure to serve the 33 jurors who are shown by 
the special venire in this case not to have been served; ref- 
erence made to Exhibit A. 
3. Because the officer’s return does not state the diligence used to 
find and serve the jurors that were not served. 
4. Because the venire in this case were not drawn out of a box, 
as required by law. 
Kk. G. JOHNSON. 
5. C. UPSHAW. 
Filed October 8th, 1889. 
L. R. TAYLOR, 
District Clerk. 


Leave for Sheriff to Amend Return on Special Venire, Oct. 8, 1889. 


Tue STATE OF TEXAS 
8 +5563. October Sth, 1889. 


‘a ‘Davis. } 


On application of the county attorney prosecuting the pleas of 
the State therefor it is ordered by the court that the sheriff of Tar- 
rant county be, and he is hereby, granted leave of the court to amend 
his return on the writ of special venire heretofore issued in this 
cause. 
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Special Venire. 


STATE OF TEXAS. 


Issued Sept. 17, 1589. 


The State of Texas to the sheriff or any constable of Tarrant county, 


Greeting : 


Whereas in a certain case pending in the district court of Tarrant 
county, Texas, No. 5563, wherein The State of Texas is plaintiff and 


J. W. Davis is defendant, 


On a charge of the erime of murder, 


the following-named sixty persons have been selected in the manner 
provided by law to serve as special jurors, to wit: 


i. W. G. Nichols. 
2. W. H. Perey. 


8 J. K. Turner. 


4. Harry Strohl. 


92 5. W.F. Lake. 


6. J. V. Bloxom. 


7. C. B. Teague. 

8. T. A. Tidball. 

9. Rich. Sullivan. 
10. S. D. Lassiter. 
11. J. W. Walker. 
12. L. W. Stallings. 
13. Wm. Tanneliill. 
14. Bb. H. Myers. 

15. 4 EK. Vickery. 

). Jas. Harrison. 
17. J. K. P. Hammond. 
18. B. F. Jones. 

19. Mitch. Plummer. 
20. S. P. Tucker. 

91. A. Bratton. 

22. R.O. Newsom. 

23. J. T. Yancey. 

24. J. F. M. Stanfield. 
25. Joe Tolliver. 

96. W. R. Joyce. 

27. W. A. Sanderson. 
28. W. E. Woods. 
99. Mell Holt. 

30. J. M. Massie. 

31. E. H. Ramsey. 
32. N. C. Pyles. 

33. L. A. Trimble. 
34. J. M. Williams. 
85. M. R. McGill. 

; W.R. Ferrill. 
37. Eugene Roche. 
38. P. C. Wellborn. 
39. W. C. Henderson. 
40. J. H. Ragland. 
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A. G. Walker. 
J. W. Tewmey. 
J. R. Rowland. 
Gy. Lb. Maddox. 


T. P. Goodfellow. 


») B. Mahan. 
Ed. Hovenkamp. 
so Erwin. 

.H. Higbee. 
“4 H. Starr. 
Porter King. 

H. C. Mosely 
M. Putnam. 
Rf nf Squires. 


C. .W ilis. 
». Millard. 
ht. W Hitch. 
OF OF Fosd ick 
G. W. Wilkes 
¢ H. Ford. 
J. N. Rice. 


J. H. Hazzard. 
Rube Hedges. 

ng C. Roy. 

1. B. Gentry. 

J. L. Stephenson. 
C. C. Estelle. 


-_ 


. ©. BR. Seott. 


Wm. Trigg. 


mie 7 Lashley. 


Jas. Bradford. 
lr. EK. MeMurray. 
J.S. Runion. 
J. G. Roge rs. 
W. H. Percy. 
H. C. Jewell. 


7. J. H. Watson. 


t. N. Hanger. 


. TT. R. Sanders. 


. T. H. Watson. 


~~ 
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41. A. Ochander. 91. A. MceVean. 


J. -. Hovenkamp. 9? Harrison Weaver. 
93 43. W.A. Robinson. 93. Thomas Fiteh. 
i4. ‘T. R. Sandidge. 94. J. N. Manuel. 


45. J. J. West, Jr. 95. J. G. Human. 
16. H. Poe. 5. H.C. Johnson. 


47. J. W. Thomas. 97. S. H. Patterson. 
LS. John A. Bergin eo, 4 alvin Speer. 
9 Jno. F. Zinn. 99 KF. VY. Terry. 


50. J. N. Haley. 100. J. P. Phillips. 


Therefore you are hereby commanded to summon each of the 
foregoing named sixty persons to be and appear before the honor- 
able district court of Tarrant county, Texas, at the court-lhouse 
thereof, in the city of Fort W orth, on the Sth day of October, A. D. 
ISS9, at 9 o’clock a. m., then and there to serve as special jurors as 
aforesaid in the above-stated cause. 

Herein fail not, but of this writ make due return as the law 
directs. 

Witness L. R. Tavlor, clerk of the district court of Tarrant county, 

Given under my hand and seal of said court, at office, in the city 
of Fort Worth, this the 17th day of September, A. D. 1889. 

L. R. TAYLOR, 


[ SEAL. | Clerk District Court Tarrant Co. 


She rif ’3 Re furn. 


Came to hand on the 18th day of September, A. D. L889, and 
executed by summoning the following-named persons in person and 
by written summons, to wit: 


1. 21. A. Bratton. 41. A. Okander. 
2. W. H. Percy. 22. R.O. Newsoms. 42. 
3. J. K. Turner. 20. J. T. Yancey. 13. W. A. Robinson. 
| 24. 4. 7 R. Sandidge. 
5. W. H. Lake. 25. Joe Tolliver 45. J. J. West, Jr. 
6. 26. W. R. Joyce. 46. H. Poe. 
7. C. B. Teague. Zi. 47. J. W. Thomas. 
8 T. A. Tidball.« 28. W. E. Woods. iS. John A. Bergin. 
9 Richard Sullivan. 29. 19. Juno. F. Zinn. 
10. S. D. Lassiter. 30. J. M. Massie. 56). 
4a $l. E. H. Ramsey. 51. A. G. Walker. 
12. L. H. Stallions. 32. N. C. Pyles. 52. 
13. 33. L. A. Trimble. 53. 
94 14. 34. J. M. Williams. 454. G. B. Maddox. 
15. OD. 55. ‘T’. P. Goodfellow. 
16. James Harrison. 36. 56. O. B. Mahan. 
17. 37. Eugene Roche. 57. Ed. Hovenkamp. 
18. B. F. Jones. 38. P.C. Wellborn. 58. Bob Erwin. 
19. Miteh. Plummer. 39. W. C. Henderson. 59. C. H. Higbee. 
20. S. P. Tucker. 40. J. H. Rowland. 60. B. H. Starr. 
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And the following-named persons not found in county after 


diligent search, to wit: 


61. Porter King. 81. Jas. Bradford. 93. Thos. Fiteh. 
62. H. ©. Mosely. 82. T. E. McMurray. 94. J. N. Manual. 
63. M. Putnam. 83. W. H. Percy. 95. J. G. Human. 
64. 84 96. H. C. Johnson. 
65. So. v7. 

66. 98. Calvin Spear. 


? 
Sheriff —— County, Texas, 
By —— —, Deputy. 


68. E. E. Fosdick. 


69. G. W. Wilkes. 

70. P. H. Ford. 

7 

72. J. H. Hazzard. 

73. Rube Hedges. 

74. J.C. Roy. 86. H. C. Jewell. 99. F. V. Terry. 
70. C. B. Gentry. 87. J. H. Watson. 100. J. P. Phillips. 
76. J. L. Stephenson. 88. R. N. Hanger. 56. 

77. C. C. Estelle. 89. 57. 

78. C. R. Scott. 90. 5S. 

79. Wm. Trigg. 91. A. McVean. 59. 

80. C. B. Lashley. 92. 60. 


And the following-named persons not found in Tarrant county 
after diligent search at the homes of said parties and all over the 
county, to wit: W.G. Nichols, Harry Strohl, J. V. Bloxom, J. W. 
Walker, Wm. Tannehill, B. H. Myers, J. E. Vickery, J. K. P. Ham- 
mond, J. W. Squires, C. C. Willis, S. C. Millard, R. W. Hateh, J. N. 
Rice, J. F’. M. Stanfield, W. A. Sanderson, Mell Holt, M. R. MaGill, 
W. Rk. Ferrill, J.-S. Runion, J. C. Rogers, T. R. Sanders, T. H. Watson, 

Harrison Weaver, S. H. Patterson, J. A. Hovenkamp, J. M. 
95 Haley, J. M. Tewmey, and J. R. Rowland. 
J. C. RICHARDSON, 
Sheriff, Tarrant County, Texas, 
By W. M. REA, Deputy. 


Issued on the 17th day of Sep., 1889. 
L. R. TAYLOR, 
District Clerk. 
Returnable on the 5th day of October, 1889. 
L. R. TAYLOR, 
District Clerk. 
Filed October 5th, 1889. | 
le mm cart LOoR. 
District Clerk. 
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Order Overruling Motion to Quash Special Venire, Oct. 8, 1889. 


THe SratTe or TEXAS 
Us. > 0563. October Sth, 1889. 
J. W. Davis. 


This day this cause was called, and the State appeared by her 
county attorney and the defendant appearing in person, his counsel 
also being present, and then came on to be heard the defendait’s 
motion to quash the venire heretofore drawn and issued in this 
cause, and,the same having been heard by the court, it is considered, 
ordered, and adjudged by the court that the said motion be, and the 
same is, In all things overruled; to which ruling of the court the de- 
fendant excepts. 


Motion to Chang Venue. Filed Oct. 8, 1889. 


THE STATE OF TEXAS 
vs. » Defendant’s Motion to Change Venue. 


J. W. Davis. 


Comes now the defendant in the above cause and presents to the 
court that defendant is a poor man, without money or property ; 
that he has no family except his aged mother, and that at the time 
of the death of B. C. Evans, who is charged in this case to have been 
killed by defendant, defendant was supporting himself and his 

mother by working asa hired clerk in the dry-goods store 
96 owned and operated by the b. C. Evans Company, a corpora- 

tion located in the city of Fort Worth; that at the time of 
the death of said B. C. Evans said Evans was a large stockholder in 
and president of the said B. C. Evans Company, a corporation hav- 
ing many officers, stockholders, and employes of great wealth and in- 
fluence residing in Tarrant county, and was also a large stockholder 
in and president of the Martin Brown Company, a corporation, deal- 
ing in wholesale dry goods and notions, located in said county, and 
having a large number of officers, stockholders, and employés re- 
siding in said city and county of great wealth and influence; that 
B. C. Evans, at the time of his death, was also a stockholder in and 
a member of the board of directors of the Farmers’ and Mechanics’ 
National Bank of Fort Worth, Texas,a banking corporation located 
in Tarrantcounty, Texas, and having many officers, stockholders, and 
persons of wealth and influence residing in said city and county ; 
that prior to his death the said B. C. Evans was also president of one 
of the companies of the Fort Worth fire department, having many 
influential members residing in ‘Tarrant county, and that said fire 
company, immediately after the death of said Evans, called a 
special meeting and attended the funeral of said Evans in a body ; 
that at the time of his death said Evans was also an honorary 
member of a State militia company located in Tarrant county, or- 
ganized and equipped under the laws of the State, and that the 
officers and militiamen of said military company also held a special 
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meeting and attended said funeral in a body ; that prior to his death 
said B.C. Evans was also a stockholder in and vice-president of 
the Rosedale Street Railway Company, a corporation located in 
Tarrant county and having many officers, stockholders, and em- 
ployés of wealth and influence residing in Tarrant county and the 
city of Fort Worth; that owing to the fact that said Evans was 
president of the said Martin Brown Company, a corporation hand- 
ling wholesale dry goods and notions, and president of the B. C. Evans 
Co., a corporation selling wholesale and retail lots of dry goods, 
boots and shoes, &c., nearly all the retail dry-goods merchants in 
the city of Fort Worth and in all the towns and villages in Tar- 
rant county were friends and customers of said b. C. Evans, giving 
to said Evans a large acquaintance and influence, not only in 
the city of Fort Worth, but throughout the entire county of 
Tarrant; that defendant had no connection with any of said houses, 

com panies, or corporations in any manner except asa clerk in 
v7 said dry-goods house, and was on that account comparatively 

obscure and unknown in said county ; that Immediately after 
the death of said Evans meetings were called and held by the stock- 
holders and members of several of said corporations and companies, 
at which many wealthy and influential citizens of Tarrant county 
attended, at which meetings resolutions regarding the death of said 
Evans were written and passed and published in the newspapers 
throughout the city and county of Tarrant; that after the death of 
said B. C. Evans forty-three employés of said corporation, the B. C. 
Evans Co., met and passed resolutions regarding the deatl of said 
Evans, reducing said resolutions to writing, each one of said forty- 
three employés signing his full name to said resolutions, which reso- 
lutions and names thereto signed were published by the dajly news- 
papers throughout Tarrant county; that all of said published reso- 
lutions eulogized and extolled Bb. C. vans, but contained no word 
of sentiment favorable to the defendant, defendant being then con- 
fined in jail and not represented in any of sald meetings or resolu- 
tions; that immediately after the killing of said Evans several pub- 
lic indignation meetings were held in ‘Tarrant county in answer to 
calls for the same published In the daily hewspapers for the purpose 
of giving expression of the public indignation at the killing of said 
Evans, and that said indignation meetings were attended and pre- 
sided over by some of the most influential citizens of the city and 
county, who made public speeches condemning the killing of B. C. 
Evans as a murder; that one of the said indignation meetings was 
held in the district court room of the county court-house, where 
this case is now pending, at which meeting the following language 
was used in a public speech there delivered by a citizen of Tarrant 
county, to wit: “If it had been the custom to deal with such cases 
promptly, and had the slayer (meaning defendant) known that in 
a week from the time he slew Mr. Evans justice would be meted out 
to him, the killing would not have ocecurred;” which speech was 
greeted with a storm of applause by the greater number of in- 
fluential citizens present; that said speech and the proceedings of 
said indiguation meetings were published in the daily papers of 
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Fort Worth and Tarrant county; that immediately after the death 
of said Evans the daily newspapers in Fort Worth and Tarrant 
county on several days published lengthy and sensational arti- 

cles purporting to give the facts concerning the kill- 
98 ing of B. C. Evans by the defendant, J. W. Davis, all of 

which publications were favorable to B. C. Evans and the 
State’s theory of this case and unfavorable to the defendant and the 
theory of the defense in this case; that, owing to the above-stated 
facts, great excitement and public indignation followed the killing 
of b. C. Evans, and many people then in the city talked openly 
upon the street of forming a mob to lynch said defendant, Davis, 
without allowing him the privilege ofa trial by a court and jury,and 
that, on account of all of said matters, great excitement and preju- 
dice has ever since existed and do now exist throughout Tarrant 
county against the defendant, J. W. Davis; that the sons of two of 
the jurors who were drawn to try this case signed the set of resolu- 
tions.published by the forty-three employés of the B. C. Evans Com- 
pany, hereinbefore stated ; that one-fourth of the jurors drawn on 
the special venire to try this case reside in the city of Fort Worth, 
where all of said meetings and publications occurred and where the 
highest of said excitement and prejudice exists, and only 93 days 
have elapsed since the killing of B.C. Evans. Wherefore defend- 
ant comes and says: 

1. That there exists in Tarrant county so great a prejudice against 
the defendant, J. W. Davis, that he cannot obtain a fair and lm par- 
tial trial in this case in Tarrant county. 

2. That there is a dangerous combination against him in Tarrant 
county, instigated by influential persons, by reason of which he can- 
not expect a fair trial in said county. 

Wherefore defendant moves the court to change the venue of this 
cause and to remove the same for trial to the county having the 
county-seat nearest to that of Tarrant county, as provided by law, in 
order that the defendant may have a fair and impartial trial in this 
cause. 

BYRON G. JOHNSON, 
Ss. C. UPSHAW. 

W. M. PERRILL. 

J. W. DAVIS. 


Affidavit of Davis, Caple, Speer, and Martin. 


Tue STATE OF Texas, | 
County of Tarrant. | 


Before me, the undersigned authority, this day personally ap- 
peared J. W. Davis, the defendant, and Calvin Speer, P. C. Caples, 
and P. Martin, who, being duly sworn, depose and say that 

99 they each reside in Tarrant county, Texas, and are well ac- 
quainted with the public sentiment regarding the killing of 

B. C. Evans by the defendant,J. W. Davis, and that the facts stated 
in the foregoing motion for change of venue in said cause of The 
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State of Texas vs. J. W. Davis are true, to the best of their knowl- 
edge and belief. 
J. W. DAVIS. 
P. C. CAPLE. 
CALVIN SPEER. 
P. MARTIN. 
Subscribed and sworn to before me by J. W. 
of October, i889. 


Davis this 8th day 


L. R. TAYLOR, 
District Clerk. 
Sworn to and subscribed before me by P. C. Caple, Calvin Speer, 
and P. Martin on this the 8th day of October, 18589. 
L. R. TAYLOR, 
District Clerk. 
. COLLIER, Deputy. 


Filed October 8th, 1889. 
%. TAYLOR, 
District Clerk. 
Affidavit Controverting Motion to Change Venue. Filed Oct. 8, 1889. 


In District Court, Tarrant County. 


Tue STATE OF — 
Us. 


J. W. Davis. j 


Now come the undersigned parties, each and all of whom reside 
in Tarrant county, Texas, and, being duly sworn, on oath say that 
they have read the application for a change of venue filed in this 
case by the defendant, and that P. C. Caple, Calvin Speer, and P. 
Martin, the parties who have joined with defendant in swearing to 
the facts stated in said motion, do not possess the means of knowl- 
edge to enable them to testify to the facts therein stated, and that 
said parties do not know the sentiment of the people of Tarrant 
county as to the matters stated in said application, and aftiants ex- 
pressly deny that there exists in Tarrant county so great a prejudice 
against the defendant, J. W. Davis, that he cannot expect a fair and 
impartial trial in this case in Tarrant county; and they 
also expressly deny that there is a dangerous combination 
against said defendant, J. W. Davis, in Tarrant county, insti- 
gated by influential persons, by reason of which this defendant ecan- 
not expect and obtain a fair and impartial trial in Tarrant county. 
Affiants further show that Tarrant county is a large and populuus 
county, containing over seven thousand voters, all of whom are 
qualified jurors, the majority of whom do not reside in the city of 
Fort Worth, and that there is no reason why the defendant eannot 
obtain a perfectly fair and impartial trial in Tarrant county, and 
that, as a matter of fact, but very little, if any, personal prejudice 
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exists in Tarrant county against defendant, and that there is no com- 
bination here against him of any character whatever of which affi- 
ants have ever heard. 


H. C. JOHNSON. Kk. P. LINGENFELTER. 
L. L. JOPLING. J. P. NICKS. 
L. W. STALLONS. R. H. TUCKER. 

, B. A. MATHERS. W. P. THOMAS. 


B. H. SHIPP. 


Before me, L. R. Taylor, district clerk, Tarrant county, Texas, on 
this day personally appeared H. C. Johnson, L. L. Jopling, L. W. 
Stallons, B. A. Mathers, B. H. Shipp, E. P. Lingenfelter, J. P. Nicks, 
R. H. Tucker, and W. P. Thomas, each and all of whom are known 
to me to be credible citizens of ‘Tarrant county, Texas, who, being 


\ duly sworn, say that the facts stated in the foregoing affidavit are, 
7 within their knowledge, true. 
Witness my hand and seal of office this the 8th day of October, 
1889. 
{ | SEAL. | L. R. TAYLOR, 
i District Clerk, Tarrant County. 
| Filed October 8th, 1889. 


L. R. TAYLOR, 
istrict Clerk. 


Defendant’s Exceptions to State’s Counter-Affidavit. Filed Oct. 8, 1889. 


Tue STATE OF Texas ) ' = 

' | | Defendant’s Exceptions to State’s Counter- 
- f =>. A ffidav ) 
Affidavit to Motion to Change Venue. 

J. W. DAVIS. j = 


ft Comes now the defendant in the above cause and excepts to the 
; State’s counter-affidavits to motion for change of venue in this case 
on the following grounds: 


1. Because said counter-affidavit does not attack the char- 
101 += acter of the compurgators to defendant’s motion to change 
venue for truthfulness or intelligence. 
2. Because said counter-affidavit does not attack nor controvert 
the means of knowledge of said compurgators of the defendant. 
3. Because, therefore, no issue is formed upon the defendant’s 
- motion for change of venue. 


BYRON JOHNSON, 

Ss. C. UPSHAW, 

W. M. PERRELL, 
Attorneys for Defendant. 


Filed October Sth, 1889. 


L. R. TAYLOR, 
District Clerk. 
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Order Overruling Exceptions to Counter-Affidavit, Oct. 8, 1889. 


THe Strate or Texas ) 
| > 5563. October 8th, 1889. 


Us. 
J. W. Davis. } 


This day this cause was called, and the State appeared by her 
county attorney and the defendant appeared in person, his counsel 
also being present, and then came on to be heard the defendant’s 
exceptions to the sufficiency of counter-affidavits ou application for 
change of venue, and, the same having been heard by the court, it 
is considered, ordered, and adjudged by the court that the said ex- 
ceptions be, and the same are, in all things, overruled; to which 
ruling of the court the defendant excepts. 


Order Overruling Motion to Change Venue, Oct. 8, 1889. 


Tue STATE or TEXAS \ 
5563. October 8th, 1889. 


vs. 


l.W.Dave. | 


This day came on to be heard the application of the defendant, 
filed herein, asking for a change of venue, the defendant being pres- 
ent in person, and, the same and the evidence and argument of coun- 
sel thereon having been heard by the court, it is considered, ordered, 

and adjudged by the court that the said application be, and 
102 _~=the same is, refused; to which ruling of the court the defend- 
ant excepts. 


Defendant's Application for Continuance. Filed Oct. 8, 1889. 
In the District Court of Tarrant County, Texas. 


THe STATE OF TEXAS 
vs. 


1.W:. Dave. | 


Comes now the defendant in the above cause and upon oath says 
that he cannot safely go to trial at the present term of this court for 
want of the testimony of J. E. Soloman and Dunk Grant, who re- 
side in Tarrant county, Texas,and whose testimony is material and 
competent for the defendant in this case; that both of said witnesses 
reside in Tarrant county, Texas, and that they are now absent from 
this court without the consent or procurement of the defendant, aud 
that this application is not made for delay, but that justice may be 
done, and that this is defendant's Ist application for continuance, 
and that defendant bas a reasonable expectation of procuring the 
testimony of said witnesses at the next term of this court; that de- 
fendant expects to prove by said witnesses that they were both pres- 
ent at the time and place that b. C. Evans was killed by defend- 
ant in this case, and that both of said witnesses saw what was done 


; 
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by defendant and said Evans at that time, and that said witnesses 
then and there also heard a part of what was said by said Evans 
immediately before the shooting occurred and at that time, and that 
defendant expects to prove by both of said witnesses that when they 
first saw said Evans and defendant that time that said Evans was 
sitting in a chair near a desk in the front of the carpet department of 
the store of B. C. Evans Co.in Fort Worth, Texas, fronting on Main 
street, and that defendant and B. C. Evans were talking together, and 
that B.C. Evans was talking in an angry manner to said Davis; that 
Davis, the defendant, said to said B. C. Evans, Mr. Evans, if you make 
that accusation you area liar; upon which said B.C. Evans sprang up 
out of hischairand made one or two steps toward defendant, and at the 
same time threw his righthand dowuand behind him on his right side 


ant, You area God damned liar, as if to draw a pistol out of his lower 


pocket, and that thedefendantthen and there. whilethesaid Evans was 


. . . . . ; , . 
Ina threat bling manner, saldina QUICK ana abogery thanher LO defend- 


in the position, immediately shot and killed the deceased, B. C. 
LOS evans, and that said defendant, Davis, had made no effort at 

that time to draw any weapon or in any manner to assault, 
strike, or injure said Evans until after said Evans had acted and 
spoken towards him as above set forth; that defendant expects to 
prove the same facts by both of said witnesses, and that said facts so 
expected to be proven as aforesaid are true; that defendant has 


used due diligence to procure the attendance of said witnesses at the 
present term of this court, for that heretofore, on the 23rd day of 
sept in ber. 1SSY). defendant caused to be Issued by the clerk of the 
district court of Tarrant COUDLY a subp ‘na for each one of said wit- 
nesses, returnable on this day, October 8th, 1889, which subpeena 
was, on said 23rd day of September, 1889, placed in the hands of C. 
L. Smith, deputy sheriff of Tarrant county, for execution ; that said 


subpcena was not returned until the 8th day of October, 1889, when 


this ease was culled for trial. and that as to said witnesses said sub- 


poena bears the following official return by the officer, to wit: 

‘Came to hand on the 23rd day of September, 1889, and follow- 
Ing witnesses, after diligent search, not found in Tarrant county, to 
J. KE. Soloman and Dunk Grant (col.). (Signed) J. C. Rich- 
ardson, sheriff Tarrant Co., Texas, by J. P. Witcher, deputy.” 

Which said subpeena and the official return thereon is hereto 
attached as part of this application ; that, as this case is now called 
for trial, the defendant further says that he has no reasonable ex- 
pectation of procuring the avtendance or securing the testimony of 
said absent witnesses, or either of them, at the present term of this 
court. 


J. W. DAVIS. 


Sworn to and subscribed before me by J. W. Davis on this the 


Sth day of October, 13889. 
L. R. TAYLOR, 
District Clerk. 
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_ 
A 
Subpena Attached to Application for Continuance. t 
The State of Texas to the sheriff or any constable of Tarrant county, ‘ 

Greeting : 

You are hereby commanded to summon G. L. Harris, Henry i 
Finch, Frank E. McKnight, Dr. E. J. Beall, Mrs. E. A. Davis, Dr. 
W. A. Adams, Dr. J. R. McKnight, J. E. Soloman, R. C. Woodall, 

Dunk Grant (col.), to be and appear before the district court to be i 
holden within and for the county of Tarrant, at the court- “> 


104 house thereof, in the city of Fort Worth, on the 8th day of 

October, A. D. 1889, then and there to testify in behalf of the 
defendant in a certain suit now pending in our said court, wherein 
The State of Texas is plaintiff and J. W. Davis is defendant, and 
that they continue in attendance from day to day and from term to 
term until discharged by the court. 

Herein fail not, but have you then and there before said court 
this writ with your return thereon showing how you have executed 
the same. 

Witness L. R. Taylor, clerk of the district court of Tarrant 
county. 

Given under my hand, at office, in the city of Fort Worth, this 
23rd day of September, A. D. 1889. 

L. R. TAYLOR, 
Clerk District Court, Tarrant County, Tex., 
By J. M. COLLIER, Deputy. 


Sheriff ’s Return. 


‘ 


Came to hand on the 23rd day of September, 1889, and executed 
on the 17th day of October, 1889, by reading the within subpcena to 
and in the hearing of the witnesses, viz: G. L. Harris, Henry Finch, 


Frank E. McKnight, Dr. W. A. Adams, Dr. J. N. McKnight, Dr. E. 
J. Beall, Mrs. E. A. Davis, R. E. Woodall; and the following wit- 


ness-, after diligent search, not found in Tarrant county, to wit: J. E. 
Soloman, Dunk Grant, col. 
Fees, $4.20. 
J.C. RICHARDSON, 
Sheriff Tarrant County, Texas, 
By J. P. WITCHER, Deputy. 
Subpcena issued on the 23rd day of September, 1889. 
4 


L. R. TAYLOR, 
District Clerk. 


Filed October 8th, 1889. 
La. TAY LOR. 
District Clerk: (. 


, 
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J. W. DAVIS VS. THE STATE OF TEXAS. 


Order Overruling Application for Continuance, Oct. 8, 1889. 


Tue Strate or Texas 
vs. 55638. October 8th. 1889. 
J. W. Davis. 


This day this cause being called for trial, the State appeared by 

her county attorney, and the defendant in his own proper person 

and by attorney and thereupon the defendant made an ap- 

105 ~—s plication for a continuance of this cause; which application 

having been heard and considered by the court, the same 1s 

refused, and thereupon the trial of said cause was proceeded with ; 
to which ruling of the court the defendant excepts. 


Motion to Postpone Hearing of Motion for New Trial. Filed Oct. 28, 
LSS9. 
Tue STatTe OF TEXAS 


J. W. DAVIs. 


Defendant’s Application for Postponement 
of Hearing of Motion for New Trial. 


Comes now the defendant in the above cause and says that he is 
not readv to have his application for new trial passed upon on this 
day for the following reasons: 

|. Because be has on this day discovered, by credible informa- 
tion, that a few days prior to the trial of this case that one D. F. 
Wilson, who was one of the jurors who tried this cause, stated to 
and in the hearing of one James Walker and Doctor Damron, who 
reside at Azle, in ‘Tarrant county, and to Billy Mosely, who resides 
in Tarrant county—all of whom reside about 20 miles from Fort 
Worth—that the defendant, J. W. Davis, was guilty of a bloody mur- 
der in killing of B. C. Evans, the deceased, and that the defendant, 
J. W. Davis, ought to be hanged for said murder, and that James 
Young, a credible citizen of Tarrant county, on this morning in- 
formed defendant’s counsel of said fact and of the further fact that 
said parties named will make affidavits of said fact if called upon 
to do. so, which fact defendant believes to be true, and that if the 
hearing of this motion is postponed until next Monday, the next eall 
of the motion docket, defendant will procure said affidavits and 
make them a part of this application for new trial in this case, said 
matter being material in the determination of said application ; 
that the fact that the said James Walker, Dr. Damron, and Billy 
Mosely would make said affidavits to said facts was not known to 
defendant nor his counsel until this day, although they have used 
due diligence to discover all matter material to said motion for 
new trial. Defendant further says that on Friday, the 25th day of 
this month, on account of inability of defendant’s attorney, 8S. C. 
Upshaw, to participate in the preparation and argument of said 

motion for new trial at this time, one of defendant’s attor- 
106 ~—ineys, B. G. Johnson, went to the county attorney's office to 
make an agreement for said motion to be passed until next 
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Monday, and learned from the assistant county attorney, G. W. 
Finger, that the county attorney was out of the city, but that upon 
asking said assistant county attorney to make said agreement said 
assistant county attorney went to the office of Mr. H. M. Furman, 
also of counsel for the prosecution, to tell him in regard to the mo- 
tion, and learned that said attorney was also out of the city, upon 
which said assistant county attorney said that he did not like to 
make any positive agreement as to the setting of the motion in the 
absence of his associaie counsel, but that he knew of no reason why 
said motion should not be set as requested; upon which said attor- 
ney, B. G. Johnson, said to said assistant county attorney that he, 
said Jolinson, would go to see the judge regarding the matter, to 
which said assistant county attorney replied, Yes; see the judge, 
and whatever he says about the matter will beall right; upon which 
defendant’s said attorney went to the room of your honor, about one 
mile from the court-louse, where your honor has been ill for some 
time, and then stated the matter to your honor; upon which your 
honor replied, “ Whatever will suit you- attorney will suit the court 
in the matter;” and understanding from all of said conversations 


-_ 


that it was agreeable to all parties, as well as to the judge, that the 
motion for new trial be set for next Monday, November 4th, said 
attorney, Johnson, wrote to his associate counsel, Senator 5. C. Up- 
shaw, who resides in Hillsboro’, in Hill county, Texas, that said 
motion ‘would not be ealled up before said date; that while no 
positive agreement was made, still that said detailed conversations 
caused said attorney, B. G. Johnson, to believe that a hearing of 
said motion would not be insisted upon on this morning, and that 
defendant’s counsel was not informed until after 9 o’clock this mern- 
ing that the prosecution would demand a hearing of said mo- 
tion on this particular morning; that said motion has never 
been called before, because the judge of this court has, on ace- 
count of sickness, not been on the bench since the trial of this 
cause until this morning; that defendant desires to amend his 
motion for new trial in many other material matters, and that 
he can have said affidavits and said motion for new trial ready 
to submit on next Monday; that defendant can prove all the facets 

as to said juror, Wilson, by the ath lavits of said Walker, 
107 Damron, and Mosely. Defendant will further show, in con- 

nection with said affidavits, that said juror, Wilson, swore on 
his voire dire that he had never formed or expressed any opinion 
whatever as to the guilt or innocence of the defendant, and that he 
had none at the time of his examination, and that said answers of 
said juror so given on his voire dire were false. Defendant further 
says that the papers in this cause have been absent from the district 
clerk’s office ever since the 2 Ist day of October, as he Is informed by 
the clerk of the court, and that said clerk informs said attorney that 
said papers were in the hands of counsel for the prosecution ; that 
defendant’s counsel called for said papers last week for the purpose 
of amending his motion for a new trial, but found them not in the 
clerk’s office; that defendant’s said attorney is informed that said 
papers were returned to the clerk’s office this morning. Defendant 
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further says that his attornev, Col. S. C. Upshaw, was so sick during 
the trial of this cause that he was unable to speak in the same, and 
that defendant is informed that his said attorney is now getting 
better,and that he will be able to assist in said motion for new trial 
by next Monday. Wherefore defendant moves the court to postpone 
the hearing of said motion for new trial until next Monday, or any 
day thereafter that the court may deem proper. 

. W. DAVIS. 

B. G. JOHNSON, 


Sworn to and subscribed before me this the 28th day of October, 
1SS9. 
L. R. TAYLOR, 
District Clerk. 
Filed October 28th, 1889, 
L. R. TAYLOR, 
District Clerk. 


Order on Motion to Postpone, Oct. 28, 1889. 


THe STATE oF TEXAS 
5563. October 28th, 1889. 


hat 
te 


J. W. DAVIS. 


This dav this cause coming on to be heard on the motion of the 
defendant to postpone the hearing of the motion for new trial of 
this cause until next Monday morning, the 4th day of November, 

1889, and the State appearing by her county attorney, the 
108 defendant being present in his own proper person and by 

attorney, and the court after hearing the said motion and 
argument of counsel thereon and being fully advised in the prem- 
ises, it is therefore considered, ordered, and adjudged. by the court 
that the said motion be, and the same is hereby, refused, and that 
said motion for new trial of this cause be, ~— | the same is hereby, 
passed until the 30th day of October, 1859, Wednesday ; to which 
ruling of the court defendant excepts. 


State's Counte r-Afjidar it No.1. Filed Oct. 30, 1889. 


THe STATE OF TEXAS 
us. 


J. W. Davis. 


{ Indietmen Pending in the District Court 
Tarrant ( ounty, Texas. 


Personally appeared Dunk Grant (col.), who, after being duly 
sworn, on oath says that he has heard read the motion for a con- 
tinuance filed in the above case by the defendant, and that it is not 
true, as therein stated, that he was present and saw the difficulty 
between defendant, J. W. Davis, and B. C. Evans in which said 
Evans was killed. Affiant says that he never heard B. C. Evans 
threaten any one at any time, and that he knows nothing whatever 
of the circumstances of said killing or said ‘difficulty; that at the 
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time of the killing of B. C. Evans affiant was eight miles out in the 
country, and did not hear of said killing until several hours after 
the said killing had taken place. Affiant further swears that he has 
resided in Tarrant county for thirty-eight years, and that he is the 
only Dunk Grant, colored, in Tarrant county; that he knows all of 
the colored people of Tarrant county, and that there is no other col- 


ored man residing in Tarrant county named Dunk Grant. 
his 


DUNK x GRANT. 


mark, 


Sworn to and subscribed before me by Dunk Grant on this the 
9th day of October, 1889. 
L. R. TAYLOR, 
District Clerk, Tarrant County, 
By J. M. COLLIER, Deputy. 


Filed October 30th, 1889. | 
L. R. TAYLOR, 
District Clerk. 


109 State’s Counter-Affidavit No. 2(S. M. Farmer). Filed Oct. 30, 
1889. 


THe STATE OF euxas) 
v8. 
lLW.Davn. | 


Personally appeared S. M. Farmer, who, being duly sworn, on 
oath says that he is marshall of the city of Fort Worth, and has held 
said office for three full terms and is now holding his fourth term of 
office as said marshall. Afhant further says that he has resided in 
Tarrant county for over ten years, and that during part of that time 
he has acted as deputy sheriff of said county. Affiant further says 
that he is extensively acquainted with the people of Fort Worth and 
Tarrant county. Affiant further says that on the 8th day of Sep- 
tember, 1889, the counsel for the State in the case against J. W. 
Davis charged with the murder of B. C. Evans, applied to affiant 
to find out the whereabouts of a party called J. E. Soloman, who 
was claimed by the defense to be a witness in said case against 
Davis and to reside in Tarrant county. Affiant further says that as 
soon as said application was made to him he at once instructed all 
of the police of the city of Fort Worth to make diligent search for 
said J. KE. Soloman, and that affiant also began to make diligent 
search for said party, not only in the city of Fort Worth, but also 
from persons in all parts of Tarrant county, and that neither affiant 
nor any of the police of the said city of Fort Worth have ever been 
able to find any one who has ever seen or heard of such a person as 
J. E. Soloman residing or being in Tarrant county, although affiant 
and said police bave made diligent and thorough search for said 
party. Affiant has heard of a Joseph Soloman residing in Dallas 
county, but has never heard of any such party residing in or living 


ard 
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ai 
in ‘Tarrant county, Texas. Affiant further swears that to the best 
of his knowledge and beliefsuch a person as J. E. Soloman has never 
resided in Tarrant county, Texas. Affiant further swears that he is 
well acquainted with the negroes of Tarrant county, and that but 
one Dunk Grant (col.) resides in Tarrant county; that affiant has 
made diligent search and inquiry among the negroes of Tarrant 
: county, and has caused the police of Fort Worth to make diligent 
search also for Dunk Grant (col.), and they have never found or 
heard of any other Dunk Gront (col.) save and except the Dunk 
/ Grant whose affidavit has been taken in this case. 

S. M. FARMER. 

110 Sworn to and subscribed before me by S. M. Farmer on this 
the 28th day of October, 1889. 
L. R. TAYLOR, 
District Clerk, 
Filed October 30th, 1889. 


L. R. TAYLOR, 
District Clerk. 


State's Counter-A ffidavit No. 3 (J. Ce Young). Filed Oct. 30, 1889, 


THE STATE OF TEXAS 


Se US. 
J. W. Davis. j 


Personally appeared before me, the undersigned authority, J.-C, 
Young, who, after being duly sworn, deposes and says that he has 
heard said defendant’s motion to postpone the hearing of the defend- 
ant’s motion for a new trial, a part of which motion is as follows: 
“ Because he has on this day discovered by credible information that 
a few days prior to the trial of this cause one D. F. Wilson, who was 
one of the jurors who tried this case, stated to and in the hearing of 
James Walker and Dr. Damron, who reside at Azle,in Tarrant 
county, and to Billie Mosely, who resides in Tarrant county, all of 
whom reside about twenty miles from Fort Worth, that the defend- 
ant, J. W. Davis, was guilty of a bloody marder in killing B. C. 
vans, the deceased, and that the defendant, J. W. Davis, ought to 
be hanged for said murder, and that James Young, a credible citi- 
zeu of ‘Tarrant county, on this morning informed defendant’s coun- 
sel of said facts and of the further fact that said parties named will 
make alftidavits of said facts if called upon to do so.” Affiant says 
that said statement, so far as he is concerned, is wholly untrue and 
false, both in substance and in fact. Afflant says that he never 
gave any such information to defendant’s counsel or to any other 
person. Affiant says that he never heard James Walker, Dr. Dam- 
ron, and Billie Mosely or either of them make any such statements. 
Affiant has never talked to either of said parties about the case. Affi- 
ant does — know Billie Mosely, except that he knows there is such 
a person. If affiant ever met Billie Mosely he does not now remem- 

13—1595 
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ber it. Affiant further says that he knows nothing about the 
111 case. Affiant further says that he is generally called James 
Young, and that on yesterday morning he was in the court- 
house, in the city of Fort Worth, when B. G. Johnson, attorney for 
defendant, J. W. Davis, was writing sume papers just before the mo- 
tion for new trial came up. (Affiant says this because within a 
short time after he left the court-house H. M. Furman, one of the 
attorneys for the State in said cause, came to affiant on the streets of 
Fort Worth and stated to affiant the substance of defendant’s motion 
as above set forth, and also stated that B. G. Jolinson, attorney for 
defendant, had claimed to the court that affiant was his authority 
for said statements, and said Furman asked affiant if said statements 
were true.) Affiant says that B. G. Johnson came to affiant in the 
court-house, both before and while he was writing said paper, and 
asked affiant if he knew said Walker, Damron, and Mosely and if 
they would swear to the facts stated in said motion, and affiant then 
told said attorney that he did not know what they would swear, as 
he had not talked with them. Afliant says that this was in the 
morning, about 9 o’clock, and that very few persons were then in 
the court-house. Affiant says that he is the only James Young that 
lives near Azle. 
J. ©. YOUNG. 
Subscribed and sworn to before me on this the 29th day of Oc- 
tober, 1889. 
J. H. SNODGRASS, 
[ SEAL. ] Notary Public in and for Tarrant County, Texas. 


Filed October 30th, 1889. 
L. R. TAYLOR, 
District Clerk. 


State’s Counter-Affidavit No. 4(D. F. Wilson). Filed Oct. 30, 1889. 


THE STATE OF TEXAS 
vs. 


J. W. Davis. f 


Personally appeared D. F. Wilson, who, after being sworn, on oath 
Says. I was one of the jurors that tried J. W. Davis on the charge of 
murder. I live about 18 miles from Fort Worti, near Azle. 
in Tarrant county, Texas. Before [ was taken on the jury I had 
heard very little about the case and had not formed any opinion 
as to the guilt or innocence of the defendant on the charge for 
which he was tried. I did not know the defendant or the 
deceased. I had heard two different rumors as to the cause 
of the killing, and did not know wheitber either of them was 

true. I had never heard any one talk of the case who 
112 professed to know the facts. Soon after the killing’ of 
Evans I was in Walker’s drug store, in the town of Azle. Mr. 
Walker and a number of other persons were there. Some one was 


J. W. DAVIS VS. THE STATE OF TEXAS. 99 


telling the rumors as to the killing. I do not remember just what 
was said. I stated that if the rumor was true that the man who 
killed Evans ought to have his neck broke. This was merely an 
idle remark and was not based upon any opinion I had about the 
matter, but was only a reply made in casual conversation and in re- 
ply to what some in the party had said. I paid no more attention 
to the matter and had forgotten what I had said until after the trial, 
when I was reminded of it. I did not know whether the rumor was 
true which caused me to make the remark. ‘The party woo was 
telling what he had heard was only repeating it asa flying rumor 
through the country. About a month after this I was at Reynolds 
Bros.’ thrasher, in Tarrant county, and I again beard of the killing 
of Evans. Someone remarked that he had heard that the reason’ 
why Evans was killed was because he had ruined the character of 
the sister of the man who killed him. I then said, “ If that is true 
he ought to have had his d—n head shot off.” I did not know 
whether this rumor was true or not. My remark was not intended 
to express any opinion of mine as to the guilt or innocence of the 
defendant, but was only a reply to the statement about Evans hav- 
ing ruined a woman’s character. When summoned and taken on 
the jury I did not have any opinion as to the guilt or innocence of 
the defendant. I had never heard what purported to be the facts of 
the case. I pay but little attention to flying rumors through the 
country, and never make up my mind about anything on them. [| 
was not asked by either the State’s counsel or the defendant’s counsel 
as to whether I had ever made any expressions about the case. De- 
fendant’s counsel did ask me if I had heard the ease discussed much, 
and I replied that I had heard but little about it, and that from what 
[ had heard I had not formed an opinion as to whether the defend- 
ant was guilty or innocent, and this was thetruth. My verdict was 
based solely Upon the charge of the court and the evidence. I am 
a poor man and a laboring man, and my feelings are such that [ 
would not convict a poor man for killing arich man unless the case 
was such as required a conviction. 
D. F. WILSON. 
Sworn to and subscribed before me by D. F. Wilson on this 
113 =the 26th day of October, 1889. 
L. R. TAYLOR, 
District Ole rk, Tarrant County, 
By J. M. COLLIER, Deputy. 
l‘iled October d0th, LSSY. 
L. R. TAYLOR, 
District Clerk. 


State "3s Cow te r- Affidavit No. 5 La PR. Walker). Kiled Octobe r ou, LSSY. 
THE STATE OF TEXAS ) 


J. W. ‘Sie 


On this the 22nd day of October, A. D. 1889, personally came be- 
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fore me, Robert S. Blair, notary public in and for Tarrant county, 
Texas, J. R. Walker, who, being by me first duly sworn, deposeth as 


follows: That he resides in the town of Azle, Tarrant county, Texas, ' 


and is by occupation a druggist. He further says that soon after 
the killing of B. C. Evans I heard Frank Wilson (who was a juror 
in the case of The State of Texas vs. J. W. Davis) say in my drug 
store, in the town of Azle, that if what he, Wilson, had heard about 
the killing of Evans was true that the man who killed Evans ought 
to be hung. This was said in a casual conversation, a number of 
other persons being present. No one of those present professed to 
know anything about the facts of the case except from mere rumor. 
The said juror, Wilson, did not profess to know anything about the 
facts of the case except from rumor. 


J. R. WALKER. 


Sworn to and subscribed before me on this the day and date first 
written. 
In witness whereof I have this day signed my name and affixed 
my official seal, this the 22nd day of October, 1889. 
[SEAL. | ROBERT 8S. BLAIR, 
Notary Public in and for Tarrant County, Texas. 


James Walker, being duly sworn, further says that he has no 
recollection of ever having talked to James Young about the Davis 
case. 


J. R. WALKER. 


Subscribed and sworn to before me on this the 29th day of Octo- 
ber, A. D. 1889. 
J. H. SNODGRASS, 
[ SEAL. | Notary Public in and for Tarrant County, Texas. 


Filed October 30th, 1889. 
L. R. TAYLOR, 
District Clerk. 


114 State’s Counter-Affidavit No. 6 (J. W. Dameron). Filed Oct. 
30, 1889. 


THE STATE OF TEXAS ) 
vs, 
J. W. Davis. ( 


Personally appeared before me, the undersigned authority, J. W- 
Dameron, who says that hé does not recollect what he heard D. F. 
Wilson, juror in the J. W. Davis case, say prior to the trial of said 
J. W. Davis. 

J. W. DAMERON. 


Sworn to and subscribed before me this 28th day of October, 1889 
J. H. SNODGRASS, 
[ SEAL. | Notary Public in and for Tarrant County, Texas. 


we _ 
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Filed October 30th, 1889. 
L. R. TAYLOR, 
District Clerk. 


State’s Counter-Affidavit No. 7 (H. Mosely). Filed Oct. 30th, 1889. 


Tue Srate or Texas 
Us, 


J. W. Davis. } 


Personally appeared before me, the undersigned authority, Henry 
Mosely, who, being duly sworn, deposes and says: I am the father of 
Billy Mosely, and that about the time of the Davis trial my son 
Billy Mosely went to Azle, and on his return stated that while at 
Azle he heard Dr. Gordon sav that Frank Wilson had said that if 
he was on the Davis jury he would hang him. He never heard 
Frank Wilson say it, but only heard Dr. Gordon say it. What Dr. 
Gordon told him was the first he had heard. This was on Sunday 
after the verdict was brought in. I think this was on the same day 
l heard of the verdict. 


H. MOSELY. 
Subscribed and sworn to before me this the 29th day of October, 
A. D. 1889. 
J. H. SNODGRASS, 
| SEAL. | Notary Public in and for Tarrant County, Texas. 


Filed October 30th, 1889. 
L. R. TAYLOR, 
District Clerk. 


115 State's Counter-Affidavit No.8 (W. F. Gordon). Filed Oct. 30, 
1889. 


THE STATE OF TEXAS ) 
US. * 


J. W. Davis. 


Personally appeared before me W. F. Gordon, who, being duly 
sworn, on oath says that he has no recollection of hearing D. F. 
Wilson, a juror on the J. W. Davis case, prior to the trial of said 
ease make any statement whatever as to the merits or demerits of 
the case, nor does he remember to have heard said juror prior to the 


trial express any opinion about the matter. 
W. F. GORDON. 


Sworn to and subscribed before me this Oct. 28th, 1889. 
J. H. SNODGRASS, 
[| SEAL. | Notary Public, Tarrant County, Texas. 
Filed October 30th, 1889. 
L. R. TAYLOR, 
District Clerk. 
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State’s Counter-Affidavit No.9 (D. F. Wilson). Filed Oct. 30, 1889. 


THe STATE OF TEXAS ) 


} 


J. W. Davis. 

Personally appeared D. F. Wilson, who, after being duly sworn, 
on oath says that he has heard read the affidavit of W. N. Mosely, 
tiled in this cause in support of defendant's motion for a new trial, 
and that it is not true, as is therein stated, that afflant ever said in 
the presence and hearing of said Mosely or any other person that 
affiant was disqualified from serving on said jury because he had 
formed an opinion as to the guilt or innocence of defendant, and that 
he had formed and expressed an opinion as to said matter, and that 
the defendant ought to be hung for the killing of Evans. Afhiant 
savsthatstatement ofsaid Mosely is false, both in sunstanceand in fact ; 
that affiant had heard but little of said case prior to the time that he 
was taken on said jury, and that, as shown by affiant’s affidavit now 
on file in this cause, that what affiant had heard and said was as 
much in favor of the defendant Davis as it was against him. Affi- 
ant here reaffirms all that is stated in his affidavit heretofore filed 
in this cause. 

D. F. WILSON. 


Sworn to and subscribed before me this the 30th day of October, 
A. D. 1889. 
L. R. TAYLOR, 
District Clerk. 
Filed October 30th, 1889. 
L. R. TAYLOR, 
District Ole rk. 


] 16 State’s Count r-A ffidavit No. 10 ( Furman vv Finge r). Pili d 
Oct. 50, 1889. 


THe STATE.OF Texas ) 
Us. 


a 
J. W. Davis. j 


Before the undersigned authority this day personally appeared 
H.M. Furman and Geo. W. Finger, who, being by me duly sworn, 
on oath say that in the examination of the juror W. B. Freeman 
said party said that he was not in the State at the time of the killing 
of B. C. Evans, and that he had heard but very little about the ease, 
and that he bad formed no opinion as to the guilt or innocence of 
the defendant, J. W. Davis, and that when the State said, We accept 
the juror Freeman, the defendant’s counsel, 8. C. Upshaw, promptly 
said, The defense accepts him also; and affiants further say that there 
was a large crowd present during the whole of the time occupied in 
the trial of said cause, and that nothing was said by any one present 
not engaged in the trial of said cause which would indicate on which 
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side of the case their sympathies were; that affiants assisted B. P. 
Ayers, the county attorney of Tarrant county, in the trial of this 
cause, and Mr. Ayers is not at this time in the city of Fort Worth. 
HENRY M. FURMAN. 
GEO. W. FINGER. 
Sworn to and subscribed before me this 30th day of Oct., A. D. 
LSSY. 
L. R. TAYLOR, 
District Clerk. 
Filed October 30th, 15589. 
L. R. TAYLOR, 
District Clerk. 


Assignm nt of Krrors. Filed Nov. 23. 1S89. 


flue STATE OF er 
vs. Assignment of Errors. 
J. W. Davis. 


First assignment or error. 


The order of the court calls for a special venire of one hundred 
men, and the original writ of venire shows that less than 100 men 
were drawn by the clerk and ordered by the writ to be sum- 
117 moned by the sheriff, and upon this ground the order of the 
court overruling the defendant’s motion to quash the venire 
is here assigned as error. 
Order for venire, ‘Transcript, page 127. 
Writ of venire, Transcript, page 129. 
Bill of exception No. 1, Transcript, page 48. 


Second assignment of error. 


The original venire as returned shows that fifty-five of the jurors 
named in the list now attached to the writ were not summoned, and 
the returns purporting to show why not summoned do not state the 
diligence used to summon them and are not signed by the sheriff 
nor by a deputy sheriff or constable, but by W. M. Rea, who made 
said return, and who was not at that time either one of said officers 
named, as fully proved by the record; and the order of the court 
overruling defendant’s motion to quash the venire upon this ground 
is assigned as error. See— 

Return to venire, Transcript, page 152. 

Section 13 of second amended motion for new trial, sworn 
to, ‘Transcript, page 9S. 

Commission of six deputies, Transcript, page 115. 

Motion to quash venire, Transcript, page —. 

Bill of exception No. 1, ‘Transcript, page —. 


Third assignment of error. 


The State’s counter-affidavit to defendant’s motion to change venue 
does not negative the means of knowledge of each one of defendant’s 
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compurgators nor impeach the credibility of the same, and upon 
this ground the court’s action in overruling defendant’s special ex- 
ception to said counter-affidavit is assigned as error. 

Names of compurgators, Transcript, page 139. 

State’s counter-affidavit, Transcript, page 140. 

Special exceptions to same, Transcript, page 142. 

Bill of exception No. 2, Transcript, page 49. 


Fourth assignment of error. 


The State’s counter-affidavit to defendant’s motion to change 
venue does positively negative the existence of a dangerous combi- 
nation against defendant, but states at conclusion of said affidavit 
that “ there is no such combination that affiant ever heard of,” and 

for this reason the court’s action in overruling defendant’s 
118 special exceptions to said counter-affidavit is assigned as 
error. 


Counter-affidavit, Transcript, page 140. 
Fifth assignment of error. 


On his “votre dire” the juror B. F. Prickett testified as follows : 
“T have from hearsay formed an opinion as to the guilt or innocence 
of the defendant, and it would require evidence to remove said 
opinion, but that said opinion would not influence him in finding a 
verdict ;” and the action of the court in overruling defendant’s chal- 
lenge for cause is here assigned as error. 

Bill of exception No. 5, Record, page 68. 


Sixth assignment of error. 

On his votre dire the juror P. G. Davis testified that he had heard 
the killing of B. C. Evans talked about by several persons since the 
killing occurred, and had read accounts of it in the newspapers, and 
from what he had read he had formed in his mind the conclusion 
that a man by name of Davis killed B. C. Evans, and that that 
conclusion was now fixed in bis mind, and that it would require evi- 
dence to remove it, and that said fixed conclusion would not influ- 
ence his verdict; and the action of the court in overruling defend- 
ant’s challenge for cause interposed against this juror is here assigned 
as error. 

Bill of exception No. 6, Record, page 69. 


Seventh assignment. 


The juror J. A. Stewart testified on his voire dire that he had 
heard the killing of Bb. C. Evans talked about, and from what he had 
heard he had formed no opinion as to the guilt or innocence of de- 
fendant, but that from what he had heard he had formed the opinion 
that defendant had killed Evans, and that it would take evidence to 
remove that opinion, and that said opinion would not influence his 
verdict; and the action of the court in overruling the defendant’s 
challenge for cause as to this Juror is here assigned as error. 


Bill of exception No. 7, Record, page 71. 
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Kighth assignment. 
When examined on his voire dire the juror J. R. Brown stated that 
he resided in the city of Fort Worth, and did at the time of the kill- 
ing of Evans, and had heard the matter talked about by several 
people since, and that from what he had heard he had fermed an 
opinion as to whether defendant is the man who killed Evans, 
119 and that he now has such an opinion, and that it would re- 
quire evidence to remove it; and tle action of the court in 
overruling defendant’s challenge for cause against the juror is here 
assigned as error. 
Bill of exception No. 8, Record, page 


72 
Ninth assignment. 

On his voire dire the juror A. McVeigh testified that from what he 
had heard his mind was made up as to the guilt or innocence of the 
defendant, and that it would require evidence to remove it; and the 
action of the court in overruling defendant’s challenge for cause 
against this juror is here assigned as error. 

Bill of exception No. 9, Record, page 73. 
Tenth assignment. 

The court failed to caution and administer to the sheriff the oath 
required by article 3056 of the Revised Statutes, when the sheriff 
was sent out to summon the 200 talesmen ordered by the court after 
the regular venire and jury for the week had been exhausted; and 
this action of the court Is assigned as error. 

Bill of exception No. 10, Transcript, page 74. 
Eleventh assignment. 

By the action of the court in overruling defendant’s challenge for 
cause to the jurors Davis, Stewart, Brown, McVeigh, and Prickett 
defendant was compelled to exhaust his peremptory challenges on 
said jurors, by means of which defendant was compelled to take the 
objectionable juror, W. B. Freeman, as set out in the eleventh sec- 
tion of defendant’s second amended motion for new trial, supported 
by affidavit of defendant and by all the evidence offered in support 
of the motion to change venue; and this injury to defendant is 
here assigned as error. 

Twelfth assignment. 
The juror D. F. Wilson, who was accepted and sworn and who 
served as a juror in this cause, was a disqualified, incompetent, and 
prejudicial juror, as shown by the affidavits of J. R. Walker, W. N. 
Mosely, and H. Mosely, as stated in full in section 12 of defendant’s 
second amended motion for new trial; and the court's action in re- 
fusing a pew trial upon this ground is assigned as error. 
Second amended motion for new trial, Record, page 92. 
Affidavit of J. R. Walker, Transcript, page 90. 
Affidavit of W. N. Mosely, Transcript, page 91 

120 Affidavit of H. Mosely, Transcript, page 162. 
Affidavit of b. G. Johnson, Transcript, page 111. 
14—1593 
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Thirteenth assignment. 


This assignment calls attention of the court to the commission of 
six deputy sheriffs in and for precinct No. 1, and to the thirteenth 
section of defendant’s second amended motion for new trial, sup- 
ported by an affidavit showing that W.M. Rea, who signed the 
return to the special venire as deputy sheriff of ‘Tarrant county, was 
not a deputy sheriff at that time, his commission being void. 
Section 13, second amended motion for new trial, Transcript, 
page U5. 
Commissions of the deputies, Transcript, page 110. 


Fourteenth assignment. 


The action of the court in refusing to allow defendant and his 
counsel time to get dinner and refresliments at the noon hour or at 
any other time during the first day of the trial of this cause, when 
one of the defendant’s counsel was sick, was calculated to injure and 
impair the capacity of defendant and his counsel to properly con- 
duct the defense of said cause, said attorney requesting such adjourn- 
ment becoming so 11] during the course of said trial as to be unable 
to speak in behalf of defendant on the argument of the cause before 
the jury, and said action of the court was also calculated to injure 
aud prejudice the defendant upon his trial by creating upon the 
public mind the impression that defendant and his counsel were not~ 
in the favorable consideration of the court, and said action of the 
court is here assigned as error. 

Section 14 of second amended motion for new trial, supported 
by affidavit of defendant and not denied by the State, 
Transcript, page 99. 


Fifteenth assignment. 


The action of the court in concluding the trial of this case in the 
night time under circumstances of great public excitement and preju- 
dice against the defendant and over the objection and protests of 
the defend: ant were calculated to impair and defeat the defendant’s 
right to a fair and impartial trial, and this action of the court is 
here assigned as error. 

Section 15 of second amended motion for new trial, supported 


12] by affidavit and not denied by the State, Transcript, page 
100. 


| Sixteenth assignment. 


At the conclusion of the prosecution the court, at half past nine 
o'clock at night, delivered his charge to the jury and retired them 
to consider of their verdict in the face of a great public demonstra- 
tion in the court-house in favor of the prosecution, when the court 
on account of said public demonstration and the lateness of the 
night should have withheld said charge and adjourned court until 
next morning in order to allow rest to ‘the jury and in order to avoid 
said public demonstration and excitement, all of which were caleu- 
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lated to injure the defendant’s right to a fair and impartial trial and 
is here assigned as error. 
Section- 16 and 18 of second amended motion for new trial, 
sworn to by defendant and not denied by the State, Tran- 
script, page 101. 


Seventeenth assignment. 


When the jury came into court at-10 o'clock at night in the face 
of said public demonstration and stated that they could not report 
a verdict on that night the court again retired said jury in charge of 
said cause and the papers thereof and allowed said court to remain 
open all night while said jury were not consideraing of said verdict 
instead of withdrawing said cause from said jury and adjourning 
said court until next morning, all of which proceedings were inju- 
rious and prejudicial to the defendant in his constitutional right to 
a fair and impartial trial, and this action of the court is especially 
assigned as error. 

Section 17 of second amended motion for new trial, supported 
by affidavit of defendant and not denied by the State, 
Transcript, page 101. 


Kighteenth assignment. 


The great public demonstration in the interest of the prosecution 
manifested in the court-house during the night session of the court, 
by which the judge himself was compelled to interfere in behalf of 
ae fendant’s counsel in order to compel the standing crowd packed 

1 the aisles to permit said counsel to pass through the court-room 

» the bar of the court during the closing night speech of 
122 cael employed by the private prosecutors and by which 
demonstration the judge had to address said crowd from the 
bench apes dismiss it with the assurance that no verdict would prob- 
ably be returned on that night, though the jury were then out con- 
a7 Aa their verdict, created an emergency for an immediate 
adjournment of the case until daylight, and the refusal of the court 
to stop said night proceeding was dangerous to the life of defendant 
and was calculated to and did injure bim in his right to a fair and 
impartial trial and is here assigned as error. 
Section 18 of second amended motion for new trial, Tran- 
script, page 101. 


Nineteenth assignment. 


The testimony of the witnesses Terry King and of the defendant, 
Davis, and of the witness G. L. Harris demanded a ch: urge, upon 
the law, of murder in the second degree, and the omission of the 
court to charge upon murder in the second degree is here assigned 
as error. 

Section 19 of second amended motion for new trial, Transcript, 
page 105. 
Twentieth assignment. 


The testimony of the witnesses Terry King, J. W. Davis, and G. 
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L. Harris raised the issue of manslaughter and demanded a charge 

from the court, upon the law, of manslaughter, and the omission of 

the court to so charge the jury is assigned as error. 

Section 20 of second amended motion for new trial, Transcript, 
page 103. 


Twenty-first assignment. 


The action of the court on the 28th day of October in overruling 
defendant’s motion to postpone the hearing of the motion for new 
trial for one week and in allowing defendant’s counsel only one day 
to travel twenty miles and return to procure the expected affidavits 
as to the juror Wilson, as set out in defendant’s sworn application 
for postponement of said motion, was unreasonable, unjust, and 
prejudicial, as the present term of the district court of Tarrant 
county does not expire until the last day of the year 1889, and the 
record shows no reason for undue haste in disposing of the motion 
for new trial and is here assigned as error. 

Motion to postpone, Transcript, page 149. 
Bill of exception No. 11, Transcript, page 76. 


125 Twenty-second assignment. 


The charge of the court failed to define the term “ malice afore- 
thought” as used in the indictment and in the charge of the court, 
and fails to charge the jury that malice must have existed in the 
mind of the defendant for any time or particle of time prior to the 
act of killing, and this omission in the charge is assigned as error. 

Section 22 of second amended motion for new trial, Transcript, 
page 105. 


Twenty-third assignment. 


"The charge of the court fails to define to the jury the terms “ ex- 
press malice,’ but simply tells the jury that “express malice” is 
when one with a sedate and deliberative mind and formed design kills 
another, without drawing any distinction between express and im- 
plied malice, and this omission and charge are both assigned as 
error. 

Section 23 of second amended motion for new trial, Transcript, 
page 105. 


Twenty-fourth assignment. 


The charge of the court fails to define implied malice, and thus 
fails to show the difference between express and implied malice in 
order to enable the jury to determine whether the killing was upon 
express malice or not, and yet tells the jury to determine whether 
or not the killing was upon express malice, and this omission of the 
court is assigned as error. 

Section 24 of second amended motion for new trial, Transcript, 
page 103. 
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Twenty-fifth assignment. 


In charging upon the law of self-defense the court failed to charge 
the jury that the appearance of danger must be viewed from the 
defendant’s standpoint, in the light of all the surrounding cireum- 
stances, as they appeared to him, and this omission to charge is 
assigned as error. 

Section 25 of second amended motion for new trial, Transcript, 
page 1053. 
Twenty-sixth assignment. 

This assignment of error calls attention of the court of appeals to 
the great number of jurors exhausted before a jury was obtained in 
the case, and to the fact that defendant exhausted his peremptory 

challenges before the juror W. b. Freeman was presented 
124 = =and sworn in the cause, and shows the facts which made said 

juror, W. b. Freeman, an objectionable juror, and the section 
of the motion for new trial setting out said facts is supported by the 
affidavit of the defendant and is not disproved by the State. 

Section 26 of second amended motion for new trial, Transcript, 

page 104. 
Bill of exception No. 15, page 79¥. 
Twenty-seventh assignment. 

This assignment of error calls attention of the court of appeals to 
the affidavits of the defendant set out in the motion for new trial, 
showing the day and hour when each of the proceedings complained 
of in the trial took place, the hour and minute when the verdict 
was received and filed, the proceedings of the night session, and the 
failure to withdraw the case from the jury during the night after 
the court and officers had left the court-house for the night, and 
this affidavit is not contradicted nor denied by the prosecution, and 
suid proceedings of said night session are here assigned as error. 

Section 27 of second amended motion for new trial, Transcript, 
page 104, 
Twenty-eighth assignment. 

The action of the court in overruling defendant’s objections to the 
affidavits of Dunk Grant and S. M. Farmer, offered by the State in 
opposition to defendant’s motion for new trial, was error, because 
said affidavits were an attack upon defendant’s motion for a con- 
tinuance, and were not admissible, because said affidavits do not at- 
tack the diligence used to procure the attendance of said witnesses, 
but attacks the merits of said application for continuance by ex parte 
affidavits without any opportunity on part of defendant to examine 
said witnesses in open court, and because said affidavits were filed 
and presented long after the trial was over an! were calculated to 
prejudice the judge against the defendant in his decision upon de- 
fendant’s motion for new trial. 

Bill of exception No. 13, Transcript, page 75. 
Affidavit of D. Grant, Transeript, page 193. 
Affidavit of S. M. Farmer, Transcript, page 104. 
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Twenty-ninth assignment. 


The action of the court in overruling defendant’s objec- 

125 __—ittions to the affidavits of J. C. Young, J. W. Dameron, W. F. 

Gordon, and H. Mosely and in considering said affidavits 
when offered by the State against the defendant’s motion for new 
trial was error, because they were all immaterial and irrelevant to 
the allegations contained in the motion for new trial, as said mo- 
tion contained no allegations concerning said Young, said Gordon, 
or said Dameron, and the motion to postpone the hearing of the 
motion for new trial on account of information given by said Young, 
Gordon, and Dameron regarding the juror Wilson had been over- 
ruled by the court ata prior day of the term and had not been re- 
newed when said affidavits, objected to by defendant, were filed and 
read to the court, and because said affidavits were calculated to pre- 
judice the judge againt the defendant in deciding his motion for 
new trial,and the action of the court in receiving and consider- 
ing said affidavits against defendant’s motion for new trial are 
here assigned as error. 

Bill of exception No. 12, Transcript, page 77. 

Affidavit of J. C. Young, Transcript, page 156. 

Affidavit of W. F. Gordon, Transcript, page 168. 

Affidavit of J. W. Dameron, Transcript, page 162. 


Thirtieth assignment. 


The action of the attorney for the private prosecution in going to 
J. R. Walker and the juror D. F. Wilson and procuring their affi- 
davits .as to the conduct of the disqualified juror, D. F. Wilson, be- 
fore the defendant had made any attack upon said juror and before 
said defendant had ever heard of such conduct of said juror or had 
an opportunity to consult with said witness was caleulated to mis- 
lead and intimidate said witness and said juror and to forestall the 
defendant in his efforts to procure the affidavits of said witness in 
his behalf as to the conduct of said juror, D. F. Wilson, and said 
proceeding is here assigned as error. 

Application to postpone, Transcript, page 149. 
Affidavit of J. R. Walker, filed by State, Record, page 160. 
Affidavit of D. F. Wilson, filed by State, Record, p-. 158 & 164. 


Thirty-first assignment. 

The record shows that on the 28th day of October the court 
granted defendant's counsel one day to go to the town of Azle, twenty 
miles distant from the court-house, to procure the affidavits of J. 

R. Walker, Dr. J. W. Dameron, and Dr. W. F. Gordon as to 

126 certain expressions and statements of the juror D. F. Wilson, 
i made prior to the trial, showing him to be a disqualified and 
i prejudiced juror, and that defendant’s counsel in the afternoon of 
| said day went in a buggy to said town of Azle, twenty miles dis- 
' tant, to see said witnesses, but the attorney for the private prosecu- 
| tion had gotten a buggy and started out in advance of defendant’s 
| counsel and had arrived at Azle ahead of defendaut’s counsel and 
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was there taking the affidavits of defendant’s witnesses when de- 
fendant arrived in Azle, and had already taken the affidavits of 
Walker and Gordon before defendant’s counsel arrived at the town, 
all of which proceeding was calculate to intimidate, confuse, and 
mislead said witnesses and to cause them to “ fail to recollect what 
the juror did say,” as appears from said affidavits of Drs. Gordon 
and Dameron, and because said proceeding was calculated to and 
did injure and forestall the defendant in his right to procure the 
evidence of his witnesses to said facts without any interference by 
the private prosecution of defendant, and said proceeding is assigned 
as error. 
Application to postpone motion for new trial, Transcript, page 
149. 
Affidavit of B. G. Johnson, Transcript, page 111. 
Affidavits of Drs. Gordon & Dameron, Transcript, pp. 162, 
LG. 
Thirty-second assignment. 


The offensive language used toward counsel for defendant by the 
attorney for the private prosecution in the closing speech in the face 
of the public demonstration in the court-room during the night ses- 
sion was entirely unprovoked, and caused a disturbance which re- 
quired the interference of the judge to restore order, all of which 
conduct was calculated to increase the bad blood and public excile- 


ment of the standing crowd, then jammed into all parts of the court- 
room and behind the judge’s desk, and to prejudice the jury against 
the defendant by causing them to believe that defendant was trying 
to clear himself by the falsehoods of counsel, while the record shows 
that defendant’s counsel stated no facts to the jury at all ; all which 
language was excepted to by S.C. Upshaw, of counsel for defendant, 
and is here assigned as error. 

Bill of exception No. 14, Transcript, page 79. 

Thirty-third assignment. 
This assignment calls attention of the court of appeals to 

127 the affidavits of R. C. Woodall, J. H. Gregory, W. O. Gregory, 

Jeff. Daggett, and Lb. G. Johnson, offered by defendant as part 
of his motion for new trial to contradict the affidavit- of Dunk Grant, 
S. M. Farmer, and J. C. Young, read in evidence by the State, over 
defendant’s objection, on the hearing of the motion for new trial, 
and the action of the court in overruling said motion is assigned as 
error. 

Affidavit of R. C. Woodall, Transcript, page 106. 

Affidavit of J. H.-Gregory, Transcript, page 108. 

Affidavit of W. O. Gregory, Transcript, page 109. 

Affidavit of Jeff. Daggett, Transcript, page 111. 

Affidavit of B. G. Johnson, Transcript, page 111. 


Thirty-fourth assignment. 


The evidence fails to show antecedent malice against B.C. Evans, 
and is therefore insufficient to convict of murder in the first degree, 
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and the whole record and every proceeding in this case proves that 
the defendant has been deprived of a fair and impartial trial, and 
the refusal of the court below to grant him a new trial is assigned 
as error. 


Thirty-fifth assignment. 


The court overruled the defendant’s motion to change the venue ' 
after hearing defendant’s motion and the evidence in support thereof 
and the State’s counter-affidavit, and this action of the court is here 
assigned as error. 
Bill of exception No. 3, Transcript, page 50. 


Thirty-sixth assignment. 


The court overruled the defendant’s motion to continue the cause 
to the next term of the court on account of the absence of the testi- 
mony of D. Grant and J. E. Soloman, as set out in said motion, and 
this is assigned as error. 

Bill of exception No. 4, Transcript, page 68. 


~ 


BYRON JOHNSON, 

Ss. C. UPSHAW, 

W. M. PERRELL, 
Attorneys for Defendant, J. W. Davis. 


Filed November 23rd, A. D. 1889. ¥ 
L. R. TAYLOR, 
District Clerk. 


128 Request to Forward Transcript. Filed Oct. 30, 1889. 
T i Sa. - anon » Fiennes ' 
HE STATE OF TEXAS ) -ppo ' : rer 
| 5563. Indictment Pending in the District 
Court of Tarrant County, Texas. 


vs. 


J. W. Davis. j 


The clerk of the district court of Tarrant county, Texas, will please 
make out, aS soon as possible, the transcript in the above case and 
forward it without delay to the court of appeals, now in session in 
the city of Tyler, Smith county, Texas. 

b. P. AYRES, 
County Attorney, Tarrant Co., Texas. 

Filed October 30th, 1889. 

L. R. TAYLOR, 
District Clerk. 


District Clerk’s Ce rtificate lo Transcript. 


Tue Srate oF Texas, | 
County of Tarrant. | 
I, L. R. Taylor, clerk of the district court in and for Tarrant 


county, Texas, do hereby certify that the foregoing transcript con- 
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tains a true and correct copy of all the proceedings in said above 
entitled and numbered cause. 

Given under my hand and the seal of said court, at office, in the 
city of Fort Worth, Texas, this the 25th day of November, A. D. 
1889. 

[SEAL. ] L. R. TAYLOR, 
District Clerk, Tarrant County, Texas. 


129 I, OF . Smith, clerk of the court of appeals of the State of 

Texas, at Tyler, do hereby certify that the foregoing one 
hundred and twenty-eight (128) pages contain a full, true, and cor- 
rect copy of the original transcript of the proceedings had in the 
district court of Tarrant county, Texas, in the cause of The State of 
Texas vs. J. W. Davis, upon the charge of murder, as filed in my 
office on the 29th day of November, A. D. 1859, and docketed in our 
said court of appeals as follows, to wit: No. 3329, J. W. Davis vs. 
The State of Texas, from Tarrant county; all of which is manifest 
from the records of ny office. 

In testimony whereof I have hereunto signed my name and af- 
fixed the seal of said court of appeals of the State of Texas, at my 
othee, in the city of ‘T'vlar, Texas, on this the 2nd day of January, 
Ane. ~~ 

[Seal Court of Appeals of Texas. | 

KE. P. SMITH, 


( Le rk ( ourt of App als of lexas, at Tyl x 


L30 Motion for Certiorari. 


In Court of Appeals. Tyler Term, A. D. 1889. 
J. W. Davis 


Us. 
THe Strate. } 


| Motion for Certiorari to bring Up Original Special 
Ventre. 


Now comes the State, by the assistant attorney general, in the 
above-entitled cause, and shows to the court that the transcript 
herein filed is imperfect in this, to wit: The return of the sheriff 
upon the special venire shows contradictory statements as to who of 
the venire were served and who were not served, and is calculated to 
leave the mind of the court in doubt as to what is meant by his said 
return on said special venire. It is also shown to the court — no 
transcript of said venire and return thereon can really make the 
truth appear as to the matters therein and thereon set forth, and that 
the clerk has not been at fault in eccpying the same. It is further 
shown that the reason for the apparent discrepancies and contradic- 
tions arising on said venire and returns thereon arose as follows, to 
wit: The clerk in issuing the original venire used two blank forms 
that had been prepared to be used in cases where 60 men or jurors 
were to be summoned on venires, and pasted or attached these two 
together in order to have space for the 100 names issued for in this 
case, and in doing this some of the old printed matter was shown at 
the intersection of the two blank forms thus pasted or attached; all 
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of which will be made to more fully appear by the affidavit of the 
sheriff of Tarrant county, hereto attached and made a part hereof. 
It is also shown that no certified copy of the original venire can be 
mnade more accurate than that already sent up in the transcript, and 
that in order for this court fully and fairly to understand the ques- 
tions raised by appellant in his motion to quash the original 
venire and return thereon this court should have the said original ' 
venire and return thereon before it for the court’s inspection In pass- 
ing upon the appellant’s motion to quash the same. Wherefore, the 
premises considered, it 1s prayed that a certiorari or other proper 
order forthwith issue from this court, commanding the clerk of the 
district court of Tarrant county, Texas, to forward to this court, for 
this court’s inspection and without delay, the original venire issued 

on the trial of this cause in the court below, together with the 
131  sheriff’s return thereon, properly identified as such original 

papers by a proper certificate of said clerk in identifying the 
same. 
W. L. DAVIDSON, 

Asst Alt’'y Gen’. 


THe STATE OF TEXAS ) 
vs. : 


J. W. Davis. } 


Personally appeared J. C. Richardson, who, after being duly sworn, 
on oath says that he is the sheriff of Tarrant county, Texas, and 
has been sheriff of said county since the — day of November, 1888. 
Afflant further says that the original special venire in the above 
case, a copy of which appears on pages 129, 130, 131, 132, 133, & 
154 of the transcript of said cause, upon appeal to the court of ap- 
peals of Texas, was not issued upon one piece of paper, but was 
written and printed upon two pieces of paper pasted together, and 
that between the name of B. H. Starr, No. 60,and the name of Porter 
King, No. 61, in the return of the sheriff to said venire, on the piece 
| of paper forming the top of said venire, was printed, “And the fol- 


lowing-named persons not found in — county after diligent search, 
| to wit,” as will appear by an inspection of page 132 of said tran- 
) script, and after the name Caivin Spear, No. 98, was printed on 


said piece of paper, constituting the top of said venire, “sheriff 
i| — county, by , deputy;” that upon an inspection of the 
| copy of said special venire contained in the transcript it might 
appear that said printed matter constituted a part of the return of 
| the sheriff to said venire, but that upon an inspection of the origi- 
| nal venire it will clearly appear that said printed matter does not 
| constitute a part of his said return, and that in truth and in fact said 
printed matter did not constitute a part of his said return to said 
special venire. 


J. C. RICHARDSON, 
Sheriff, Tarrant Co., Texas. 
Sworn to and subscribed before me this the 26th day of Novem- 
ber, 1889. 
L. kh. TAYLOR, Dist. Clerk. 


en i COLLEEN SA 


J. W. DAVIS VS. THE STATE OF TEXAS. 115 


Endorsements: 3329. Mo.910. J.W. Davis vs. TheState. Tarrant 
county. Motion for certiorari. Filed Nov. 30th,1889. E. P. Smith, 
clerk. Filed in court of appeals Apr. 24, 1890, at Austin, Texas. 
P. Walton, clerk. 


By, I. I. P. Smith, clerk of the court of appeals of the State of 
Texas, at Tyler, do hereby certify that the foregoing two 
pages contain a true and correct copy of the original motion for 
certiorari in the cause of J. W. Davis v. The State of Texas on file 
In my othee 
To certify which I hereto sign my name and affix the seal of said 
court of appeals, at my office, in the city of Tyler, on this the 2nd 
day oO] January, iSY1. 
[Seal ¢ rt of Appeals of Texas. | 
E. P. SMITH, 
Clerk Court of Appeals of the State — Texas. 


BS: Anawer a Motion for Certiorari. Filed No embry r ou. LSS. 


ff 


J. W DAVIS 
US, 
Tue Srate. } 


Replication to Motion for Certiorari 
to Bring up Original Papers. 


Now comes J. W. Davis, the appellant in the above cause, by his 
attorney, B. G. Johnson, and objects to the motion for certiorari on 
Lhe following erounds: 

|. Because said motion shows upon its face that the CcOpy of the 
venire and the return thereto as contained in the transcript are cor- 
rect copies of the original venire and return as they appear in the 
ginal papers 
2. That the allegations in the appellee’s motion for certiorari 
show that a certiorari to the district court to correct the transcript 
would not alter the record as it now stands, said transcript being 
now correct. 

3. Defendant also objects to the affidavit of J. C. Richardson, 
sheriff of Tarrant county, in this case, because he says that the in- 
tention of the sheriff in refusing to amend said return to the venire 
aiter leave of the court had been granted to do so cannot be eXalii- 
by this court. 

|. Because the record shows that the sheriff had leave of the court 
to amend said return in the court below, but declined to do so. 

5. Beeause the fact of said sheriff’s return being partly in print- 
does not affect the validity of said return. 

B. G. JOHNSON, 
Att'y for Appellant. 


Its 
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I, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above matter on this page con- 
tains a true and correct copy of appellant’s answer to motion for 
certiorari on file in my office among the papers in said cause of J 
W. Davis v. The State of Texas. 
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Given under my hand and the seal of said court of appeals, at 
iny office, in the city of Tyler, on this the 2nd day of January, 1891. 
[Seal Court of Appeals of Texas. ] 


KE. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


Orde r Submitting Cause, Nove mb I OU, LSS®). ; 
5. W. DAvIs ) 


US. > 910, 3329. Appeal from Tarrant County. 
Tue Srare. } 


The assistant attorney general submits a motion, writ of certiorari, 
and appellant submits an answer thereto, and the cause submitted 
on oral argument and briefs for both parties. 


I, b. FP. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above matter on this page con- 
tains a true and correct copy of an order of the hon. court of ap- 
peals of the State of Texas made in the above-stated cause of J. W. 
Davis v. The State of Texas on the 30th day of November, 1889, as 
appears from the records of my office. 

Given under my hand and seal of said court of appeals, at my 
office, in the city of Tyler, on this the 2nd day of January, 1891. 


[Seal Court of Appeals of Texas. j 


EK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyli . 
135 Judgment of Court of Appeals, Dee. 12. 1889. 
J. W. Davis, Appellant, ) 9829. Appeal from ‘Tarrant 
US. » County. Opinion by J. M. 
THe Strate or Texas, Appellee,} Hurt, Judge. 

This cause came on to be heard on the transcript of the record of 
the court below, and the same being inspected, because it is the 
opinion of this court that there was no error in the judgment, it is or- 
dered, adjudged, and decreed by the court that the judgment be in 


all things affirmed, and that this decision be certified below for ob- 
servance, 


[ certify the above on this page to be a correct — of the judgment 
of the court of appeals of Texas in said cause of J. W. Davis » State 
of Texas as appears of record in my office. 

Witness my hand and seal of office this Jan’y 2, 1891. 


— 9 
[Seal Court of Appeals of Texas. ] 


EK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 
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Opinion of Court of Appeals. Filed Dec. 12, 1889. 


J. W. DAvIs ) 


Us. a 


THe STATE. j 


No. 3329-1. Appeal from the Dist. Court of Tarrant 
County. 


This is a conviction for murder of the first degree, the penalty 
being death. The counsel for appellant makes 36 assignments of 
error. We have had the benefit of argument in support of sev- 
eral of these supposed errors, and we have carefully read the record 
and brief for appellant. The conclusion reached is that there 
is no such error in this record as requires a reversal of the 
judgment. We desire to discuss but one question. To discuss 
all the assignments would require the writing of a small volume, 
which we have not the time to write, remarking, however, that each 
assignment has received our most careful examination. To support 
the conviction the State relies upon two aspects of the case, and con- 
tends that if either be true the judgment should stand. First, that 

Evans was sitting ina chair reading a newspaper, when appel- 
136 ~=lant approached him, spoke to him, and before Evans arose, 

with the paper still in his hand, fired and killed him; that the 
killing was with a calm, sedate mind and formed design. Second. 
Conceding appellant’s version to be true, to wit: “That between 
nine and ten o’clock of the morning of the day of the homicide de- 
ceased came down in the store and commenced talking with Davis, 
and said: ‘Mr. Davis, I don’t think I will need your services any 
longer than the 15th; that this is not all; I have it from the very best 
information that you have been too intimate with a lady in the 
house;’ defendant replying, ‘ What lady isthat?’ Evans saying, ‘It 
is enough for you to know that you quit on the 15th,’ walking off; 
Evans leaving and defendant commenced waiting on customers. 
In the afternoon, Evans being in his office sitting in a chair, defend- 
ant went to him and said, ‘I think I have a right to know what lady 
you have reference to. Evans answered, ‘ Davis, you know well 
enough who I refer to; that Mrs. Randle and Mrs. Rafferty are no 
better.” Defendant answered,‘ I say, Mr. Evans, if you make that 
accusation you area liar.’ Evans, replying,‘ You are a God damn 
liar, raised up and advanced toward defendant, throwing his hand 
to one side, as if todraw a pistol, when Davis shot him.” Admitting, 
we say, that the above facts are true, the State contends that then other 
facts and circumstances demonstrate that appellant sought Evans, 
revived this matter relating tothe women for the purpose of provok- 
ing a difficulty, in order for a pretext to kill Evans; that with a cool, 
calm, and deliberate mind the provocation was given or the occasion 
was produced, and hence there was no murder of the seeond degree 
in the ease. We have stated the positions of the State with a view 
to the discussion of the only question we desire to notice. Under 
the state of Case presented by the testimony of appellant, counsel 
for him contending that the court should have submitted to the 
jury the question of murder in the second degree, was it in the 
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case ? Counsel insists that it was and henee that there was error 
in the charge, because it failed to submit th 
to the jury. The learned judge submitted the question of self- 
defense, but did not submit to the jury but one degree of murder, 
viz., the first. There was no objection to the charge for this omls- 
sion, nor did counsel request an instruction pon the seco id degree. 


We have reversed a great number of judgments, in all manner of fel. 
ony cases, for this omission, though there was no ¢ re requested 
no objection taken. because of the OMISss10On to charge the law 

o7 applicable to the different phases of tli case, But. in the ab- 

| ule? 


sence ol requested Charges or objection, what Is the ru 


We are discussing the matter upon the hypothesis that murder of 


’ 


; es 
- degree of homicide 


the second degree is presented by some evidence in the record. ‘The 
rule is stated in Bishop vs. The State, 43 Tex., 390, to be that if the 
time the judgment 


charge is erroneous and is excepted to at the 
will be reversed ; but, though erroneous, if not excepted to or proper 
instructions requested, the judgment for this error may or may not 
be reversed. If the omission was a material error, calculated to iIn- 
jure the rights of the defendant, though the error is called -to the 


attention of the court first in a motion for new trial, the judgment 
should be reversed; but in determining whether the error is ma- 
terial and calculated to Injure the rights of the accused we are 


look to the whole record bearing upon the subject What was the 


to 


nature of the testimony supporting the verdict ? Was it cogent and 
overwhelming ? What the character of the testimony presenting 


' . j : ] i , : 
the phase or theory of the case omitted to be noticed in the charge 


and upon which omission error is assigned? Was it at all reason- 
able? Did it present a theory which a reasonable mind could en- 
tertain, or was it supported by such testimony as was remotely 
calculated to destroy the State’s case? When considered in 
connection with the other testimony in the case, as well as the 
charge as a whole, was the phase of the case simply an addition to 
the case as made by the State and consistent therewith, or was it in 
direct conflict with the State’s theorv? These are all important 
matters to be considered in passing upon the materiality of the omis- 
sion or error so as properly to determine whether the error was ¢al- 
culated to injure the rights of the accused. What, then, was the 
nature of the State’s evidence in support of murder of the first de- 
gree’ We will not repeat the testimony, but will say that upon the 
first phase of the State’s case it is almost absolutely demonstrated, 
not only by positive evidencé of several witnesses, but by all the 
surrounding facts, that this was a calmly and deliberately planned 
assassination ; that the appellant, with a cool and deliberate mind 
and previously formed design approached Evans, who was sitting 
in a chair reading a newspaper, and, before he could rise, shot him, 
an unarmed man, and continued to shoot until he was, ina manner, 
dead. Upon the second phase of the case the surrounding facts 
places it beyond contradiction that appellant, if what he says is true, 

calmly and deliberately provoked the difficulty, produced the 
155 occasion, with but one single purpose, and that was to obtain 

a pretext to slay the deceased. All the facts not only tend 


“~*~ 


-_ 
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this way, but form a mighty torrent moving irresistably to this con- 
clusion. Now, then, this being the nature of the evidence in sup- 


; 


. , : ) ’ . ’ 

port of the second phase of the case contends d for by the state, we 
1] 
it 


? ' . TT. . or . 4 ’ _ + 
can concede that what appe ant swears was true: and still, as he 
- <a al 2. 6] oe 2 wie 
calmly and deliberately a loptled Lis method to provoKe the difth- 


culty or produce the occasion with intent to slay his victim, there 
: | If-defense in this case, but there 1s no murder of the 
second degree, and in view of the facts, the cogency of the facts, the 
overwhelming conclusiveness of the facts in support of mendes of 


; 
\ 


the first degre if a charge had been subrmnitted pe rmitting thre jury 
ae Bho ‘nror with tl] ee Aae 

to find a less degree no JUPOP With the ie@ast degree of Intelligence, 

unless corrupt, would have entertained fora moment the suggestion 

of any theory less than murder of the first degree. ‘he plain, sim- 


ple truth is that an honest, conscientious man cannot read this ree- 
uding that appellant's version of this case was 
sheer fabri ew “bul it may be insisted by counsel for appellant 
that his version may be true, and that he may not have provoked 
the diffieulty or produced the occasion for the purpose of killing de- 
ceased, and hence that this was a question ior the jury; that the 
jury should have been permitted under proper instructions to pass 
upon this matter; that while the jury might not have believed that 


a as 
1; ; ’ 
i 


he acted in self-defense they may have believed his version of the 
facts and found him guilty of murder of.the second degree. It is 
possible that th jury may have believed that appeliant’s theory was 
true, and it is possible that they may not have believed that he pro- 
voked the difficulty or prodt eed. the occasion to have a pretext to 


Siay thie (| (* ised. and it may have peen possible Loatl murder Oo] the 
second degvree would have been the verdict: but there was not the 


Nost remot pr ybability that the jury would have done any of these 


2 ‘ by } rt ] 
things, and nence there 1s not the sligh est probability that appei- 
; ' be , ad 
lant was injured by the omission. Now, if counsel for appellant had 

, ° " . : " " ° ‘ 
objected to the charge of the court for the omission to charge nur- 


der of the second degree, or had requested a charge upon that degree 
and it had been refused, there being some evidence tending to pre- 
sent this mevrTree of homieide, we night lbave been required LO 
reverse the judgment. ‘This, however, is quite doubtful, because 

ch ppv ilant’s thy ory of the case tends only a ineet the State’s 
130 first phase of the ease mentioned above, | “aVvIng the second 

position of the State anquestioned—that: is, that appellant 
calmly, deliberately, and very cautiously provoked the difficulty or 
produced the occasion for but one purpose—to kill the deceased. 
As above said, we have carefully examined the record in the light 
of the argument and brief of counsel for appellant and in view of 
the awful verdict and judgment ip this case, but we have failed to 
find an error requiring a reversal of the judgment. We have not 
prese ‘ted in the reeord, but we have 
given to all the others a most careful consideration, and we do not 
believe any of the assignments present an error for which this judg- 
ment should be reversed. The judgment is affirmed. 


J. M. HURT, Judge. 
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Endorsements: 3329-1. J. W. Davis v. The State. Opinion. Af- 
firmed. Filed in court of appeals at Tyler Dee. 12, 1889. KE. P. 
Smith, clerk. Filed in court of appeals Apr. 24, 1890, at Austin, 
Texas. P. Walton, clerk. Hurt, J. 


I certify the foregoing from the middle of page 135 to the last 
line above this certificate to be a correct copy of the court of appeals 
of Texas opinion in the cause of J. W. Davis v. State of Texas, of 
record in my office. 

Given under my hand and seal of office, at Tyler, Texas, Jan’y 2, 
1891. 

[Seal Court of Appeals of Texas. ] 
E. P. SMITH, 
( Le rk Court of Appeals of Texas, at Tyler. 


Appellant’s Motion for Rehearing. Filed Dec. 20, 1889. 
5. We Davis ) 


US, 


THE STATE. 


Appeal from Tarrant County. Appellant’s Motion 
for Rehearing. 


Comes now the appellant in the above cause and moves the court 
to reconsider the judgment of affirmance in this cause rendered at 
a former day of this term of the court, and to grant appellant a re- 
hearing in this cause upon the grounds hereinafter set forth, the 
appellant also asking the privilege to amend this motion under leave 
of the court before the subdivision thereof; and owing to the num- 
ber of the errors assigned, rendering it impracticable to argue all 
of said assignments on the original hearing, and owing to the further 
fact that this is a case in which the death penalty has been assessed 

in the court below, and that this is the court of last resort in 
140 ~— this case, appellant humbly prays this honorable court to 

ullow him the privilege of being heard in an oral argument 
upon all of said assignments by his counsel upon the submission of 
this motion for rehearing, said motion being set forth in the follow- 
ing statement of the case, the foilowing assignments of error, and 
the propositions of law stated in support of each of said assignments 
in their consecutive order: 

The appellant was indicted on September 10th, 1889, during the 
present term of the district court of Tarrant county, for the alleged 
murder of Lb. C. Evans, on the 6th day of July, 1889. On the 8th 
day of October, 1889, the case was sounded for trial. Appellant 
moved to quash the venire upon the reasons stated in the succeed- 
ing first and second assignments of error, and the motion was over- 
ruled and appellant reserved the point by bill of exception. Appel- 
lant next made a motion to change the venue upon both of the 
statutory grounds and upon other facts fully set out in said motion 
to change, and said motion was also overruled, appellant reserving 
the point by a bill of exception, which bill embodies all the evidence 
offerred by appellant in support of said motion, the State not resist- 
ing said motion by any evidence whatever. Appellant then filed 
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and presented his motion for a continuance to the next term, upon 
which the court below remarked that the motion was in strict com- 
pliance with the statute and good upon its face, but by virtue of the 
discretion vested in the court by the statute the court would overrule 
the motion; to which last three words appellant excepted and re- 
served his bill, and the cause went to trial. The trial was conducted 
under great public terror and excitement, and was concluded in the 
night time (excepting the delivery of the verdict) in the face of a 
great public demonstration, in keeping with the facts set forth and 
proved on motion to change the venue, the excited crowd filling the 
hallways, stairv-ays, entrances, windows, and aisles of the district 
court room, and inside the bar dock, and behind the judge’s bench, 
and behind the railing inclosing the clerk’s desk, so solidly packed 
and jammed together as to render it impossible for even counsel for 
the prisoner to pass to the bar of the court through the centre aisle 
of the court-room without the protection and assistance of the dis- 
trict judge, which was rendered by proclamation from the bench,com- 
manding the dense crowd to stand back and allow defendant’s coun- 
sel to pass to the bar of the court in order that the trial might 

proceed, and after the jury had been sent out between 9 and 
14] 10 o'clock at night to consider their verdict the public excite- 

ment in the court-room became so great that the district 
judge found it necessary to address the crowd from the bench and 
to “dismiss it with the assurance that no verdict would probably 
be rendered during the night,” although the jury were still out con- 
sidering of their verdict. ‘These facts are all proved by affidavit re- 
ferred to in the 18th assignment of error, and are not denied nor 
controverted by the State. The court remained open all night, the 
case remaining in the hands of the jury until the next morning at 
eight minutes after ten o’clock, when the jury rendered a verdict of 
murder in the first degree, fixing the punishment at death. Appel- 
lant saved all points as to improper proceedings for the considera- 
tion of the court of appeals and had the same certified-by his bill of 
exception, appearing in the record by numbers from one to fifteen, 
which the attorney for the private prosecution states in his brief is 
an indication that we are scared. Appellant presented his first and 
second amended motions for new trial, which were promptly over- 
ruled, and the defendant excepted and appealed upon thirty-six as- 
siguments of error, bearing consecutive numbers in the record. The 
“blood and thunder,” “lady poetry,” and “flower garden” speech 
contained in the brief of the able counsel for the private prosecution 
is intended for the midnight crowd in the district court room, and 
as we have left it and the bitter prejudice, the feverish excitement 
and publie clamor for blood, behind us, and defending the law and 
the sacred trust of human life confided to our hands, we now stand 
up as lawyers before the bar of the State court of appeals, where 
we will proceed to argue the grave questions of law which come up 
to us in the assignments of error, presenting and briefing each as- 
signment in the order and number in which it occurs in the record: 


16—1505 
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First Assignment of Error. 


“The order of the court calls for a special venire of 100 men and 
the original writ of venire shows that less than 100 men were drawn 
by the clerk and ordered by the writ to be summoned by the sheriff, 
and upon this ground the order overruling the defendant’s motion 
to quash the venire is here assigned as error.” 


Argument. 


The order of the court fixes the number of special jurors at one 
hundred (100), no more and no less, and the order commands 

142 ~=the clerk of the court to issue a writ of special venire to the 
sheriff, stating the names and the number of men that have 

been drawn in obedience to said order, which writ should command 
the sheriff to summon the same number of men specified in the order 
of the court. The statute ays: ~ The clerk shall forthwith issue 
the writ in accordance with the order of the court.” (Code Criminal 
Procedure, art. 608.) The clerk, however, it seems from the record, 
differed from the court as to the number of jurors that should be 
allowed the defendant in this case, and violated said order of the 
court by drawing and issuing a writ to the sheriff commanding him 
to summon sixty (60) jurors instead of one hundred (100), as ordered 
by the court, said writ reading as follows: “The State of Texas to 
the sheriff or any constable of Tarrant county, greeting: Whereas 
in the case of The State of Texas vs. J. W. Davis, the following- 
named sixty (60) persons have been selected in the manner provided 
by law to serve as special jurors, to wit (giving 60 names, and num- 
bering said names from one to sixty, 6U), therefore you are hereby 
commanded to summon each of the foregoing-named sixty (60) per- 
sons to serve as special jurors as aforesaid in the above-stated case.” 
Said writ being signed by the clerk and under the seal of the dis- 
trict court. (See original writ of venire, on page 129 of the Tran- 
script.) After this writ for sixty jurors had been by said clerk placed 
in the hands of the sheriff for execution, by some mysterious means, 
unknown to the prisoner, forty names appear to have been added to 
the sixty (60) ordered by the writ to be summoned; but recognizing 
the fact that he had been ordered by the writ to summon only the 
first-named sixty (60) jurors, the sheriff obeyed the writ and refused 
to summon the additional forty,and simply returned the writ, stat- 
ing that the last-named forty men were not found in the county, 
stating no acts of diligence to find either of them. (See sheriff's re- 
turn at the end of the first sixty uumbers of jurors stated in the re- 
turn and corresponding to the sixty ordered by the writ and run- 
ning from No.1 to No. 60, Trans., p..132.) It also appears from the 
record that fifteen of the sixty commanded to be summoned by the 
writ were in fact not summoned, and the return states why they 
were not in the following words: “And the following-named _ per- 
sons not found in Tarrant county after diligent search at their houses 
and all over the county.” (See the officer’s statement of diligence at 
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end of sheriff's return to venire, at page 132 of the Transcript.) 
145 But no act of diligence is stated as to the forty (40) extra 

names added after the writ was issued, the sheriff knowing 
that he was not commanded by the writ to summon any but the 
sixty (60) named and numbered in the original writ as issued to 
him by the clerk under the seal of the court. Appellant madea 
motion to quash the venire on the following grounds: 

Ist. Because the clerk had drawn and issued writ for a less num- 
ber of jurors than was required by the order of the court. 

2nd. Beeause the return to the writ shows no legal excuse for not 
serving the jurors who were not summoned. 

ord. Because the return does not state the diligence used by the 
sheriff to summon the jurors shown by the return to have been not 
served. 

We submit that this motion should have been sustained. 

What right has the district clerk to reduce the number of jurors 
ordered by the court from one hundred Lo sixty, and thus to deprive 
thé prisoner of the right guaranteed him by the law to have the writ 
issved in accordance with the order of the court as laid down in the 
statute above quoted? When the court gives the prisoner one hun- 
dred men from which to select his jury by which he has to be tried 
for his life, what right or authority has the clerk of the court to say 
that he shall have only sixty men from which to select his jury? 
The additional forty names added after the writ was issued are no 
part of the venire, but if they were, then the motion to quash should 
have been sustained, because the return as to said forty men shows 
no act of diligence to find either one of said forty men, while article 
614 of the Code of Criminal Procedure says: ~ If any of those whose 
names appear upon the list have not been summoned the return 
shall state the diligence that has been used to summon them and 
the cause of the failure to summon them,” and the court of appeals 
has decided this rule to be imperative. (See Lewis v. The State, 16 
Appeals, 646; also Wilson’s Criminal Forms, 693.) The very fact 
that the officer made two separate returns to the writ—one return 
stating no diligence and no cause of failure to summon the forty 
men not commanded by the writ to be summoned, and another 
return as to the fifteen of the sixty. named in the original writ 
aud not summoned, “stating the diligence and cause of failure 
to summon them ”—proves conclusively that the sheriff made no 
effort to summon the superadded forty men. As to the error 
of the clerk in drawing and issuing the writ for a smaller 
number of jurors than the order of the court commanded, the 

court of appeals has held that the statute regulating the 
144 drawing and issuing the special venire shall be strictly com- 

plied with, according to the letter of the law, and that in a 
ease in which the clerk had drawn and issued the writ for a greater 
number of jurors than the law specified, which, of course, was to 
the defendant’s advantage in that case, while in this case the writ Is 
for a smaller number than ordered by the court, and therefore the 
error Is to the defendant’s Injury and disadvantage. (See Harrison 
v. The State, 3 Appeal Reports, 563, 564,and 565.) At the time the 
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Harrison case was tried the law fixed the number to be drawn on a 
special venire at not less than thirty-five nor more than sixty, while 
the writ in that case commanded the sheriff to summon seventy-five 
jurors. On account of this error the court of appeals reversed the 
case, using the following language in the decision of the court, de- 
livered by Judge White, who is now presiding judge of the court-of 
appeals: “ We cannot imagine why the court, with the statute pro- 
viding that a special venire shall consist of not less than thirty-six 
nor more than sixty persons, should have drawn and ordered 
seventy-five to be summoned. If some extraordinary emergency 
existed impelling the court to act independently of the plain letter 
of the law, certainly the record should at least disclose some evidence 
of it. We have searched the decisions of the courts of this country 
for a precedent upon this point and have found but one which 1s at 
all analogous to it (Gladden’s case in the supreme court of Florida). 
In Florida, it seems, they have a statute relating to jurors, which 
requires that the county commissioners of each county shall make 
out a list of 300 names of persons qualified to serve as jurors, from 
which the grand and petit juries are to be drawn. In the case of 
Gladden v. The State 1t was shown, Upon a challenge and motion to 
quash, that the county commissioners had furnished to the clerk a 
list of three hundred and two (302), from which list the jury was 
drawn which tried and convicted the defendant of murder. Chief 
Justice Randall, delivering the opinion of the court, says: “ How- 
ever unimportant the discrepancy may seem, we consider that the 
appellant bad a right to demand a strict compliance with the law 
in the drawing and impannelling of a jury. Irregularities, how- 
ever slight, when they show a departure from the provisions of 
law in respect to the selection, summoning, and empaneling 
jurors are proper grounds of objection to the jury and form 
ground of challenge to the array.” (Gladden v. The State, 13 
Florida, 626.) “ It is not for us to speculate as to the reason 
145 = for limiting a special venire to not less than thirty-six nor 
more than sixtv powers. Suffice it to say that until the law- 
making power of the State which established it sees fit and dues 
repeal it district Jur ge s would do well to keep within the apr of 
the proyv islon.” >. oe quotation aby ve, beg! Inning at line 
13, page 8, and ending with the last period, are the exact Saiaie of 
our court of appeals in the Harrison case and applies with double 
force to the first assignment of error in this ease, because Gladden 
and Harrison had more jurors than the law allowed them, while 
the appellant, Davis, had forty less than were allowed him by the 
lawful order of the court. Out code'‘of Texas says: “A special 
venire is a writ issued by order of the district court in a capital case 
commanding the sheriff tosummon a certain number of persons 
required to be summoned, and the clerk shall (not may) forthwith 
issue the writ in accordance with the order of the court.” (Code 
Criminal Procedure, arts. 605 and 608.) (See order for venire, 
Trans., page 127; writ of venire, Trans., page 129; bill of exception 
No. 1, Trans., page 48.) 
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Second Assignment of Error. 


The original venire as returned shows that fifty-five of the jurors 
named in the list now attached to the writ were not summoned, and 
the returns purporting to show why not summoned do not state the 
diligence used, to summon them and are not signed by the sheriff 
nor by a deputy sheriff or constable, as W. M. Rea, who made said 
return, was not at that time either one of said officers named. as 
fully proved by the record, and the order of the court overruling 
defendant’s motion to quash the venire upon this ground is assigned 
as error. 

Argument, 


The statute provides that the return to the writ of venire shall 
be certified by the sheriff or the deputy sheriff to whom the clerk 
delivered the writ, and the return to this writ is signed by W. M. 
Rea, as deputy sheriff of Tarrant county. ‘The commissions of the 
deputy sheriffs, set out at page 115 to page — of the Transcript, 
supported by the affidavit in section 15 of the second amended 
motion for new trial, at page 98 of the Transcript, which are 
not denied by the State, show that from the day the indictment 
was found in this ease to the date of said motion there were 
six regularly appointed deputy sheriffs in and for this precinet (No. 
1) of Tarrant county, and that no list of said deputies nor any of 
them has ever been posted up in the county clerk’s office, and that 

the commission of said W. M. Rea, who made said return, was 
146 ~~ not deposited nor recorded in the county clerk’s office until 

the 10th day of October, 1889, two days after the motion to 
- pare his return had been overruled. ‘The acts of the Twenty-first 
Legislature (1889), chap. 30, p. 23, amending art. 4520, Revised 
i A pe a 6, 1889, provides as follows: “ Every 
person so appointed deputy sheriff shall, before he enters upon the 
duties of his office, take and subscribe to the oath of office prescribed 
by the constitution, which oath shall he tadeseed a ipon his appoint- 
ment, * * * and such appointment shall be recorded and de- 
posited in theoffhice of the etry 4 clerk: Provid d, however, that the 
number of deputies appointed by the sheriff of any one county shall 
be limited tonote ‘xceeding three (3) int he justice’s precinet in whic ‘his 
located the county sileof such county, and a list tof these ap polntments 
shall be posted up Ina conspicuous place in the clerk’s office so that 
all can see them, and all sheriffs having more deputies than are pro- 
vided for in this act shall make the number of his deputies conform 
io =the provisions of this act.” Now, as the number of deputy 
sheriffs in this precinct (No. |) excee “isthe limitof the law, and also 
because W. M. Rea had not filed or recorded his commission until 
long after he made said return, and as uone of said appointments 
lave ever been posted, as required by said law, then all of said up- 
pointments are null and void and the return to said writ of venire 
is void, and defendant’s motion to quash for want of a sufficient 
official return should have been sustained. The law limits the 
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number of grand jurors to twelve (12),and this court of appeals has 
held in the following decisions that all indicttnents found by a grand 
jury compeosed of more than twelve men were a see y and void, 
because a law of limitation means limitation, although the — 
ment is signed by only one of the illegal grand jurors and the re- 
turn to the writ of venire is signed by only one of the illegal de sce 
ties. (Lott v. The State, 18 Appeals, 627 ; McNeese vs. State, 19 Ap- 
peals, 48; Smith v. State, 19 Appeals., 95; Rainey vs. State, 19 Ap- 
peals, 479; Williams vs. State, 19 Appeals, 620.) As to the fact 

regarding said return and said supposed deputy sheriff see returns 
to venire, Trans., page 132; section 15 of second amended motion 
for new trial, sworn to and not denied by the State, Trans., page 98; 
commissions of the six deputy sheriffs, Trans., page 115; motion to 
quash the venire, Trans., page 128 ; bill of exception No. 1, Trans., 


page 45. 
Third Assignment ot error 


The State’s counter-afhidavit to defendant’s motion to 
147 change venue does not negative the means of knowledge of 


each one of defendant’s compurgal rs Nor HM pe ach the eredi- 
bility of the same, and upon this ground the court’s action in over- 
ruling defendant’s special exception to said counter-affidavit is as- 
signed as error.” 


A rqguiice nt. 


The men who swear to the counter-affidavit do not show by their 
affidavit that either one of them is personally acquainted with either 
of defendant’s compurgators or their means of knowledge of the facts 
sworn to by them or their place- of residence, and while the motion 
to change venue was on hearing not one of the men who made said 
affidavit dared to gu on the witness stand to testify about the facts 
stated in said affidavit, and the affidavit itself does not attack or im- 
peach the affidavit of P. Marston, one of defendant’s compurgators. 
The counter-affidavit attacks the means of knowledge of some man 
by the name of Martin, while defendant’s compurgators are P. C. 
Caple, ¢ Calvin Spear, and P. 86 sla ce affants who made 
said counter-aflidavit did not even know the man’s name and eould 
not be acquainted with the means of knowledge as to the public 
sentient regarding the case through the county lor these reasons 
the court should have sustained the defendant’s spe C lal exception to 
sald counter-affidavit. See “ names of com purgators ae nm eS 
“State’s counter-affidavit,” Tr., p. 140; defendant’s special excep- 
tion to same, Tr., p. 142; bill of exce ptions No. 2, Tr., p. 49 


Fourth Assignment of Errors 


“The State’s counter-affidavit to defendant’s motion to change 
venue does not positively negative the existence of a dangerous com- 
bination against defendant, but states at conclusion of said affidavit 
that ‘there is no such combination that afhiants ever heard of” and 
for this reason the court's action in overruling defendant’s special 
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exception to said counter-affidavit is assigned aserror.” (Counter- 
affidavit, T'r., p. 140.) 


Arqume nt. 


The sworn motion to change venue filed by the defendant is re- 
quired by law to state positive facts, and the motion in this case 
states sped baci ts. ‘The same law requires the counter-affidavit of 
the State to positively negative the existence of the grounds for the 
change of venue stated by defendant, and unless each of the grounds 
is positively controverted by the counter-affidavit it is fatally de- 

fective. ‘The counter-affiddvit in this case does not positively 
148 ~=controvert the defendant’s affidavit as to the prejudice exist- 

ing in the county, and when it attempts to controvert the 
“existence of a dangerous combination against the defendant insti- 
gated by influential persons” the counter-affidavit concludes thus: 
nd there is no dangerous combination instigated by influential 
persons that affiants have ever heard of,’ while the mea who made 
the counter-affidavit may not have even heard of the case until they 
were called upon to make the affidavit. This willnot do. Itis not 
the law. The special exception should have been sustained. (See 
Stute’s counter-affidavit, Tr., p. 140.) 42 Tex., 360; 41 Tex., 148 ; 
43 ~ tal 115; 45 Tex., 148. (Bill of exception No. 2, Tr., p. 49.) 


S* 


soth Assignment of Error 


‘The court overraled the defendant’s motion to change the venue 
after hearing the defendant’s motion and the evidence in support 
thereof and the State’s counter-affidavit, and this action of the court 


is here assigned as error. 
ir f 
LI TOUTLEI 


The sufficiency of defendant’s application to change venue was 
not questioned. Ifthe State had filed no counter-affidavit the dis- 
trict court would have been compelled by law to sustain the motion. 
The court, holding an issue to be formed by the affidavits, allowed 
the defendant to introduce witnesses In support of his motion. De- 
fendant introduced 24 witnesses, all of whom testified to facts prov- 
he allegations of defendant’s motion—such men as L. N. Cooper, 
edman, * A. Holland, Henry Finch, James S. Davis, Frank 
7 are, mg rene Pendery, the mayor of the city, Jas. W. Swayne, 
and other public men from alli parts of the city and county—proving 
the allegations nal the motion by such overwhelming testimony that 
the State virtu lly abandone d i is resistance of the motion and in- 
troduced not a single witness in rebuttal, thus throwing the whole 
matter upon the court. It appearing, however, that the defendant’s 
written motion to change the venue was signed and sworn to by 
only three men, while the State’s counter-affidavit was signed and 
sworn to by a greater number of men, the district court held that 
the defendant’s motion to change the venue had been killed by the 


State’s written counter-affidavit and refused to allow argument or 


reading of law by appellant. This ruling was error, and has been 
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held both by the court of appeals and the supreme court. See 
Walker v. The State, 42 Tex., 376; Buford v. The State, 43 Tex., 418; 
Anschiks v. The State, 45 Texas, 150. The supreme court, in the 

above cases, expressly holds that the defendant’s application to 
149 change the venue cannot be killed nor affected by any num- 

ber of counter-affidavits filed by the State, but that the afh- 
davits affirming and denying simply make an issue as _ pleadings, 
and that the court must then hear the evidence of the witnesses 
offered by each side and then decide the motion according to the 
evidence. In the Walker case Chief Justice Roberts said: “Sup- 
posing the three persons supporting the defendant’s application to 
be credible persons, as their credibility was not attacked, the law had 
been complied with, which, prima facie, gave him the right to have 
the venue changed. [f that is allowed to be resisted and overborne 
by counter-afiidavits of a negative character * * made by a 
number of persons, the determination of his right to a change of 
venue would descend into a struggle between him and the district 
attorney to get the greater number of persons to swear for and 
against the application, and the stronger the prejudice against him 
the more certain would be his defeat !f thus determined. If the 
persons supporting the application are not credible persons, or if the 
prejudice as sworn to by them does not exist, it may be shown by 
the proof of affirmative facts.” * * In the Walker case the 
defendant's affidavit was signed by three persons and the State’s 
counter-affidavit by forty-nine persons. In our Davis case the de- 
fendant’s affidavit is signed by three persons and the State’s counter- 
affidavitissigned by 9persons. In the Buford case, above cited, Jus- 
tice Devine said: “A wide discretion is vested in the district judge in 
his action on a motion to change the venue. ‘That discretion has its 
limits, and when the accused has complied with the law it requires 
substantial evidence to the contrary to authorize the refusal of that 
right expressly guaranteed by the Constitution and the Code of 
Criminal Procedure.” ‘The judgment was reversed, and the decis- 
10) was concurred in by Justice Reeves, Justice Moore, Justice 
Gould, and Chief Justice Roberts, and both the Walker and the 
Buford cases have ever since been approved and followed by the 
court of appeals. ln the case of Mensley v. The State, 9 South- 
westerl Reporter, 762, the court of appeals hold that the State has 
the right to introduce witnesses to prove facts tending to defeat 
the defendant’s application to change or to contradict the wit- 
nesses offered by the defendant on the witness stand as to the 
facts testified to by them. We now invite the special attention of 
the court to the evidence offered by the defendant in support of his 
motion to change venue, as set out in full in bill of exception No. 

3, page OU of the Transcript, and to the bitter newspaper 
150 articles therein contained, which no doubt gave rise toa great 

deal of the excitement and prejudice. Notice the circum- 
stance as to the attempt to form mobs, the public indignation meet- 
ing at the court-house at night, and the indignant and inflamma- 
tory speeches there made against the defendant, and the cheering 
and applauding of the same by the angry and excited crowd at- 
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tending said meetings, in connection with the public excitement as 
demonstrated in the court-room during the night trial of the de- 
fendant, and we believe this court will hold that the motion to 
change venue should have been granted. It may be said that two 
or three of defendant’s witnesses, on the motion to change, said that 
it was their opinion that he could get a fair trial in the county, but 
when asked for their reasons they all agreed that there was excite- 
ment and prejudice against the defendant, and some who thought 
he could get a fair trial had been attending the public indignation 
meetings at the court-house at night and making speeches. I de- 
sire to close this subject by quoting literally the language of Justice 
Gould, of our supreme court, in the decision of the case of Anschik 
v. The State, 45 Tex., 150: “ It was not established that they (de- 
fendant’s compurgators) had no such means of information as would 
justify their affidavits. It was not at all unreasonable that resi- 
dents of the county-seat where the defendant resided * * * 
should know something of the state of the feeling toward him in 
the county at large. It appeared that the case * * had been 
much talked of. There was a total absence of any affirmative fact 
regarding the truth of the (defendant's) affidavit. It is true that a 
number of citizens vave their opinions that the defendant could get 
an impartial trial in the county. If many more had testified to the 
same opinion this would have constituced no good ground for over- 
ruling the application (to change venue). Indeed, the testimony 
introduced in opposition to the change goes far, of itself, to show 
that the motion should have been granted. From that testimony 
alone it would seem unquestionable that at one time the prejudice 
had been very great and would have justified the affidavit. The 
existence of prejudice at the time of the trial was not dented by 
some of the witnesses, and their opinion as to the extent to which 
it had sibsided is but an opinion in which they are lable to 
be mistaken.” The judgment was reversed, the decision being con- 
curr d in by Justice Devine, Justice John [reland., Justice R eves, 
Justice Moore, and Chief Justice Oran M. Roberts: and the cool, 

profound reasonong of these great old judges is worth more 
L151 to the law and good order of this country than all the mid- 

night trials in the world. “Come, let us reason together,” 
saith the Lord. “Whom the gods would destroy they first make 
mad.” Pardon me. We submit that the motion to change venue 
should be granted. (Bill of exception No. 3, Trans., p. 50.) 


S6th Assignment of Error 


“The eourt overruled the defendant’s motion to continue the cause 
to the next term of the court on account of the absence of the testi- 
mony of D. Grant and J. E. Soloman, as set out in said motion, and 


this is assigned as error.’ 
Argument. 


There was no question made below as to the sufficiency of the 
application for continuance either as to diligence or materiality of 
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the testimony, but the court overruled it, reserving the right to grant 
a new trial in case the expected testimony appeared from the testi- 
mony on the trial Lo be reasonable and probable. ‘Therefore we will 
examine the last question before proceeding further. ‘The applica- 
tion stated that said witnesses would testify, if they were present In 
court, that they were present when deceased was killed by defend- 
ant, and that said witnesses he ard hard words Pass between de fend- 
ant and deceased in which said witnesses heard defendant say, 
“Mr. Evans, if you make that accusation you are a liar,” and that 
Evans (deceased ) replied Ith all anoery manner: ~ You are a Grod 
damned liar;” and that at the same time the deceased sprang to 
his feet, threw his hand behind him as if to draw a pistol, and 
stepped toward defendant, and defendant immediately shot deceased. 
These facts were testified to by the defendant in person on the trial 
after detailing the balance of the conversation which had just ae- 
curred betwer n bimse lf and the deceased : and G. L. Llarris, one of 
defendant’s witnesses, and the only one present 1 cou t, testified to 
substantially the same facts on the trial. The State introduced 
Pres. Hollingsworth, Hugh Elliston, and W. R. McLaury to prove 
that no such words passed between defendant and deceased at the 
time of the shooting, but Hollingsworth and Elliston both testified 
that they were seventy feet away from the parties when the shooting 
occurred in the west end of the carpet store, and that they, Hollings- 
worth and Elliston, at the time the first shot was fired were 
standing with their faces in another direction from deceased, 
talking together over a bill which had come in, and that they were 
not looking in the direction of the deceased until after the first 
152. ~=shot was heard, and that their attention was first attracted to 
defendant and deceased by the firing of the first shot, and that 
they turned and looked and deceased was falling forward. They 
both testified also that if they bad been listening or paying atten- 
tion they could not have understood the words that were spoken, if 
in an ordinary tone, on account of the distance, but that they might 
have heard the voices and not bave understood the words. How- 
ever, the State put 5. M. Farmer, Henry Gates, R. I. Stepp, and 8. 
M. Smith on the witness stand, and they ‘all testified that they rushed 
into the carpet store where deceased and defendant were just as the 
last shot was fired, and that Hollingsworth and Elliston were not in 
the store at ail. . They all swear that they looked carefully and not 
a man was in the store except deceased and defendant, and that 8. 
M. Farmer arrested defendant. The said State witness testified that 
while he was there with deceased and defendant and the officer, 
Farmer, that he saw Hollingsworth “ coming that way,” which also 
proves that Hollingsworth was not there when the first shot was 
fired. ‘These four witnesses were all State witnesses, and their testi- 
mony proves conclusively that Hollingsworth and Elliston were not 
in the store when the fatal shot was fired, and this does away with 
their testimony, leaving the testimony of defendant Davis and his 
witness, G. L. Harris, and the expected testimony of D. Grant and J. 
E. Soloman‘rkelly uncontradicted, unless it be by the State witness, 
W. R. MeLaury. ~My. McLaury swore that at the time of the shoot- 
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ing he was standing in a door across the street, east and twenty-five 
feet north from the store in which deceased was killed. and that he 
had heard deceased, Evans, say something to defendant before the 
shooting took place, but that he did not hear deiendant say auny- 
thing. He admits, however, on cross-examination, that on account 
of the distance he was away (about 100 feet, see diagram) words 
might have passed which he was not able to hear. Mr. MeLaury 
also swears that he ran across the street to where the shooting OCc- 
curred, and that he ran into the wrong store and had to go through 
and turn and come back into the carpet area defendant and 
Evans were,and that he thoug hit itwas Hoilingsworth beingshot until 
he got over there and saw that it was deceased, Evans. ‘This shows 
the uncertainty of Mr. McLaury’s evidence. (See testimony of Sam. 
Farmer, Trans., page 37; testimony of Henry Gates, Trans., page 37 ; 
testimony of R. F. Stepp, Trans., page 42; testimony of S. M. Smith, 
z pias ie Lf stimony of \W. R. MeLaury, l'rans.. ey 23. ) Mr. 
MeLaury isagood mana nda perfect gentleman, but he was too 
Loo faraway and too much excited, anweremanyeiennena at time, 
= ean Arg ise otnpmnis C between the d fendantand the 
deceased. On the he aring of defendant’s tirst amended motion for 
hew trial, on the 36th day of | ctober, the prosecution filed and pre- 
sented two affi davits, attempting to show that defendant’s absent 
witnesses, D. Grant and J. E. Soloman, were not in Fort Worth at 
the time B. ¢ Rv, ans was killed (to which aflidavits the defendant 
objected, as will be seen here: after), and on the hearing of defendant’s 
second amended motion for new trial, on the 18th day of November, 
defendant presented as a part of his — the affidavits of J. H. 
Cri gory, W. (). Gregory, rR. °C. Woodall, . elf. Daggett, and B. G. 
Johnson, which affidavits prove seen 7 Rate when considered 
together, that Grant and Soloman were in Fort Worth at the time 
of the shooting, and that they were present and heard the alter- 
cation between defendant and Evans at the time of the shooting, 
and that Imm diately after the shoot ting occurred both of said wit- 
hesses gave substantially the same account of the occurrence as was 
given upon the witness stand by the defendant, Affidavit of J. H. 


Greg ry, Tr, p. 108; affidavit of W.O. Gregory, Tr., p. 109; affidavit 
of R. Woodall, Tr., p. 106; affidavit of Jeff. Daggett, Tr., p. 111; 


pry B. G. Johnson, Tr., p. 111; testimony of Henry Finch, 
LP, D. vo. 

Upon the rehearing in the case of Litt Hollis vs. The State, reported 
in the 9th Court of Appeals Reports, which we had the honor to 
uroeue before your honors, it was decided as to the probable truth of 
absent testimony that the statute does not mean that the truth of 
the absent testimony must affirmatively appear from the State's evi- 


, 


dence on the trial, for that would be compel! ling the defendant to 
depend 1) Pres State’s evidence to Support lis motion for a con- 
tinuance, but that it means that it must not appear from all the 
other evidence to be unreasonable and improbable. After fully 
considering the defeudant’s sworn application for a continuance, the 
defendant’s testimony on the trial, the testimony of G. L. Harris and 
Henry Finch on the trial, and the affidavits last above referred to, 
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will the court of appeals say that the defendant was not entitled to 
have his witnesses, D. Grant and J. E. Soloman, in court and under 
oath, where he could have examined them face to fave and com- 
pelled them to testify to what they knew, under the protection of 
the court from outside influence and prejudice? .Under every rule 
of right and law and justice we submit that the motion for continu- 
ance should have been granted. (Litt Hollis v. The State, 9 App., 
p. 643; bill of exception No. 4, Tr., p. 68.) 


154 Fifth Assignment of Error. 


“On his voire dire the juror B. F. Prickett testified as follows : 

I have, from hearsay, formed an opinion as to the guilt or inno- 
cence of the defendant; that it would require evidence to remove 
that opinion, but that said opinion would not influence him in find- 
ing a verdict; and the action of the court in overruling defendant's 
challenge for cause is here assigned as error.” (Bill of .exception 
No. 5, Record, page 68.) 


A rgument. 


The juror named in the above assignment of error shows by his 
evidence that he had his verdict made up without hearing the evi- 
dence, and that it would require evidence to remove or change his 
present verdict, and the district judge held him to be a qualified 
juror to try the defendant; and yet the Constitution guarantees to 
the defendant a trial by an “impartial jury.” How can a man be 
an impartial juror when he swears that he will go into the jury-box 
without hearing the evidence, with his opinion ready formed as to 
the guilt of the defendant? This juror had the defendant already 
convicted and required him to unconvict himself, for he swears 
“that it would require evidence to remove that opinion.” There 
ean be no doubt that the juror was clearly disqualified from his own 
evidence, and the court of appeals has decided “ that where the juror 
shows that he has formed a conclusion as to the guilt or innocence 
of the defendant, and that he still bas such opinion, and that it 
would require evidence to remove it, the mere fact that the juror 
ulso swears that such opinion will not influence his verdict is not 
of potent significance; and where the competency of the juror is 
doubtful he should be excluded.” Rothschild v. The State, 7 App., 
519. ‘The court of appeals has also said in another decision “ that 
the better practice is to discharge a juror whose impartiallity is ques- 
tionable.” Dreyer v. The State, 11 App., 631. The statement “ that 
the juror has now established in his mind such a conclusion as to 
the guilt or innocence of the defendant as will require evidence to 
remove it” is equivalent to the statement “that he has now estab- 
lished in his own mind such au opinion as to the guilt or innocence 
of the defendant as will influence his verdict if said opinion is not 
removed by evidence.” Any other solution would be illogical, for 
will a sane man say that established conclusions in his mind re- 
maining forever unchanged will have no influence upon his action 
when he is called upon to act, one way or the other, in the matter 


se egg 
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regarding which the conclusion has been formed? A horse 
155 might say such a thing, but a human being, with sufficient 

sense and reason to be a qualified juror, would never do it. 
Maddox v. State, 32 Ga., 581; 79 Am. Dee., 31. “It rains, and the 
dav is dark and dreary,” but the rain and the darkness and the 
dreariness do not affect the light and the brightness of the day. Is 
that a logical proposition? Pardon me. The juror wasclearly dis- 
qualified and the challenge for cause by the deferdant should have 
been sustained. (Bill of exception No. 5, Trans., p. 68.) 


Siath Assignment of Error. 


“On his voire dire the juror P.G. Davis testified that he heard the 
killing of Bb. C. Evans talked about by several persons since the kill- 
ing occurred and had read accounts of it in the newspapers, and 
from what he had read he had furmed in his mind the conelusion 
that a man by the name of Davis killed B. C. Evans, and that the 
conclusion was now fixed in his mind, and that it would require 
evidence to remove it, and that said fixed conclusion would not in- 
fluence his verdict; and the action of the court in overruling de- 
fendant’s challenge for cause interposed against this juror is here 
assigned as error.” 


Argument. 


The argument presented upon the fifth assignment of error will 
apply with equal force to this assignment. Of course only one man 
by the name of Davis was ever charged with this offense, and, as 
the above-named juror formed his opinion from reading the news- 
paper accounts of the affair, and as said newspaper accounts are 
copied into the bill of exception No. 35, the court of appeals will see 
that the defendant, J. W. Davis, was the man referred to in the testi- 
mony of the juror P. G. Davis, who swears that said conclusion is 
now fixed in his mind,and that it would require evidence to remove 
it. Under the statutes, the decision of the court of appeals, and of 
the supreme court the juror P. G. Davis was certainly disqualified, 
and the action of the court in compelling the defendant to use a 
peremptory challenge against said juror is error. (Bill of exception 
No. 6, Trans., p. 69.) 3 


Seventh Assignment. 


The juror J. A. Stewart testified on his votre dire that he kad 
heard of the killing of B. C. Evans talked about, and from what he 
had heard he had formed the opinion that defendant had killed 
vans, and that it would take evidence to remove that opinion, and 
that said opinion would not influence his verdict; and the action of 

the court in overruling defendant’s challenge for cause as to 
156 —sthis juror is here assigned as error. 


Argument. 


The argument presented on the fifth assignment of error as to 
the juror Prickett will apply to the juror Stewart, named in the 


—— 
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above assignment. He swears that he heard the matter talked about, 
and had formed the opinion that the defendant bad killed B.C. 
Evans, and that he still had said opinion, and that it would require 
evidence to remove it. This juror was surely disqualified, and the 
defendant should not be compelled to lose a peremptory challenge on 
said juror when he is on trial for his life. (Bill of exception No. 7, 
Trans., p. 71.) 


Kighth A ssign like nt. 


“When examined on his votre dire the juror J. R. Brown stated 
that he resided in the city of Fort Worth and did at the time of the 
killing of Evans, and had heard the matter talked about by several 
people since, and that from what he had heard he had formed an 
opinion as to whether defendant is the man who killed Evans, and 
that he now has such an opinion, and that it would require evidence 
to remove it; and the action of the court in overruling defendant’s 
challenge for cause against this juror is here assigned as error.” (Rec- 
ord, p. 72.) 

Argument. 


The argument upon the fifth assignment of error applies also to 
the juror Brown, named in the above assignment. This juror, how- 
ever, is more likely to be influenced by the opinion he swears lie has 
formed, because he resides in the city of Fort Worth, among the 
people where so much prejudice and excitement has existed ever 
since the killing took place, and the simple fact that he swears that 
the opinion would not influence him is inconsistent and fallacious 
in itself. (Bull of iixception No. 8, Trans.., Pp. 72.) 


Ninth Assignment. 


“On his voire dire the juror A. McVeigh testified that from what 
he had heard his mind was made up as to the guilt or innocence of 
defendant, and that it would require evidence to remove it; and the 
action of the court 1m overruling defendant’s challenge for cause 
against this juror is here assigned as error.” (Record, page 73.) 


Argument. 


This juror swears that his mind is made up as to the guilt or in- 
nocence of the defendant, and that it would require evidence to 
remove his conclusions. Is this the impartial jury guaran- 

157 ~_—_—teed by the constitution? Suppose the whole jury was made 
up of that kind of men and they were sworn and seated in 

the jury-box. Their minds are all made up as to the only issue in 
the case, without even hearing the indictment read. Is that the kind 
of jury which the constitution provides as an impartial jury to try 
a man for his life? The supreme court and the court of appeals 
have not said so. We submit that the defendant should not have 
been compelled to spend a valuable peremptory challenge on this 
man in the face of all the evidence offered in support of the motion 
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to change the venue, showing that the whole county was prejudiced 
against him, which required an extraordinary degree of care in 
ny a jury to try the case. (Bill of exception No. Y, Trans., 


p. (2. 
Tenth . lssignme nt. 


The court failed to caution and administer to the sheriff the oath 
required by article 5056 of the Revised Statutes when the sheriff 
was sent out to summon the two hundred talesmen ordered by the 
court after the regular venire and jury-for the week had been ex- 
hausted, and this action of the court 1s assigned aserror.” (Tr., 


Argument. 


Article a0, Revised Statutes, prescribes the oath which the court 
is required tu administer to the sheriff when he is sent out to sum- 
mon jurors that have not been drawn on the regular venire, and the 
court of appeals has held the failure to administer the oath to be 
fatal error, And the district judge states in the bill of exception that 
he neither administered the oath nor cautioned the sheriff, as fre- 
quired by the statute, before the two hundred talesmen were sum- 
moned. (See bill of exceptions No. 10, Ree., p. 74.) Hicks v. The 
State, 5 App., 488; Myers v. The State, 22 App., 208. 


kel ve nth A ssign ment. 


‘By the action of the court in overruling defendant’s chal- 
ges for cause to the jurors Davis, Stewart, Brown, McVeigh, and 
Prickett defendant was compelled to exhaust his peremptory chal- 
lenges on said jurors, by means of which defendant was compelled to 
tuke the objectionable juror, W. B. ee set out In the eleventh 
section of «de fendant’s second amende: motion tor new trial, sup- 
ported by affidavit of defendant and “ all the evidence offered in 
support of the motion to change venue, and this injury to defend- 


len 
ICli’v 


ant is here assigned as error. 


Arqume nt. 


We are aware that the rule is that errors of the court in 
158 overruling challenges for cause will not avail the defendant 
unless itis shown, first, that he exhausted his peremptory chal- 
lenges; second, that after he had exhausted his peremptory chal- 
lenges an objectionable juror was empaueled and sat upon the jury, 
and that he was a juror whom defendant would have challeuge ‘d 
peremptorily had his peremptory challenges not been exhausted. 
The defendant could not challenge the juror Freeman for cause, 
because he qualified under the statute. He could not challenge per- 
emptorily because he had exhausted his peremptory challenges. 
Therefore he was forced to take the Juror without any right to ob- 
jectin any manner. The defendant, however, in the affidavit, set 
out in section 11 of his second amended motion for new trial that 
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said juror, W. B. Freeman, was an objectionable juror, and that de- 
fendant would have challenged him peremptorily if he had not ex- 
hausted his peremptory challenges. The affidavit, taken in connec- 
tion with all the circumstances set forth in the motion to change 
venue and the evidence offered in support of the same contained in 
bill of exception No. 3, shows conclusively that defendant was injured 
in being deprived of his right to challenge said juror perempforily. 
Understand us, the juror would not be objec tionable were it not for 
the facts set forth in the motion to change venue, tlhe evidence in 
support of the same, and the affidavit of defendant set forth in sec- 
tion 11 of the second amended motion for new trial, = last is at 
page 95 of the Transcript. Holt v. The State, 9 App.,571; Loggins 
v. The State, 12 App., 65. 


Twelfth Assignment. 


“The juror D. F. Wilson, who was accepted and sworn and who 
served as a juror in this cause, was a disqualified, incompetent, and 
prejudiced juror, as shown by the affidavits of J. R. Walker, W. N. 
Mosely, and H. Mosely, as stated in full in defendant’s second 
amended motion for new trial; and the court’s action in refusing a 
pew trial upon this ground is assigned as error.” Second amended 
motion for new trial, Trans., page 92; affidavit of J. R. Walker, 
Trans., page 90; affidavit of W. N. Mosely, Trans., page 91; affidavit 
of H. Mosely, Trans., page 162; affidavit of B. G. Johnson, Trans., 
page i111. 

Argument. 


The juror D. F. Wilson, who served as a juror on the trial, swore 
that he had never heard the case talked about, and that he had never 
formed or expressed any opinion as to the guilt or innocence 

159 ~—s of the defendant, and on account of said statement was ac- 
cepted asa juror. After the trial defendant was informed of 

the facts set forth in the motion to postpone the hearing of the appli- 
cation for new trial, and procured and filed the affidavits of J. R. 
Walker and W. N. Mosely, which affidavits show that said juror had 
discussed the facts of said case with several persons prior to the 
trial, and that prior to the trial he had stated that if the facts which 
he had heard about the killing were true that the defendant Davis 
ought to be hanged for killing Bb. C. Evans, and after he had been 
summoned as a talesman in said cause he stated to W. N. Mosely, 
one of his fellow-jurors, while the work of selecting the Jury was 
going on, that he, said D. F. Wilson, was not a “ qualified juror to 
try defendant, because he had formed an opinion as to the guilt or 
innocence of the defendant, and that defendant ought to be hanged 
for killing Evaus;” and it appears from the affidavit of H. Mosely, 
filed by the State, that said juror, Wilson, had made substantially the 
same statement to Dr. Gordon at another time and place. ‘This 
juror was disqualified, but thrust himself upon the defendant by 
swearing falsely as to his qualifications. Even if the facts stated by 
the juror to Walker and Mosely and Gordon were not sufficient to 


J. W. DAVIS VS. THE STATE OF TEXAS. 137 


warrant a challenge for cause, yet the defendant swears in his 
motion for new trial that if his challenge for cause had not been 
sustained that he would have gotten rid of said juror by peremptory 
challenge had said juror disclosed said facts on his voire dire, which 
he did not do, although questioned closely as to all of said matters. 
This matter was especially injurious in this case on account of the 
great prejudice existing against defendant, which would tempt per- 
sons possessed of such prejudice to swear falsely to get on the jury 
in order to hang the defendant. ‘The statements made by the juror 
to W. N. Mosely were made while the jury was being selected and 
after said juror and Mosely had been summoned as talesman and 
while they were waiting to be examined on their votre dire. In the 
Cause of Long v. ‘The State, reported in the LOth Court of Appeals, il 
juror on his voire dire disclaimed all prejudice and any conclusion 
as to the guilt or innocence of the defendant, but on motion for new 
trial it was shown bv affidavits that before the jury was fully 
empaneled said juror said, “ [ am a poor juror for the defendant,” 
and the court of appeals held that a new trial should have been 
granted, because it was evident from that statement of the juror 

that he had sworn falsely and perpetrated a base deception 
160 on the defendant in order to get on the jury. On account of 

the disqualification of said juror and his conduct as shown 
by said affidavit, we submit that the court below should have set 
aside the verdict. (Long vs. The State, 10 Appeals, 186.) Affidavit 
of J. R. Walker, Trans., page 90; affidavit of W. N. Mosely, Trans., 
page 91; affidavit of H. Mosely, Trans., page 162. 


Thirteenth As sLgnine nt. 


“This assignment calls attention of the court to the commissions 
of six deputy sheriffs in and for precinct No. 1, and to the thirteenth 
section of defendant’s second amended motion for new trial, sup- 
ported by affidavit showing that W. M. Rea, who signed the return 
to the special venire as deputy sheriff of ‘Tarrant county, Was nota 
deputy sheriff at that time, hiscommission being void.” Section 13, 
second amended motion for new trial, 'Trans., page 98 ; commissions 
of the deputies, Trans., page llo. 


Argume nt. 


The facts and the law bearing upon the questions involved in 
the above assignment of error are fully argued under the second 
assignment of error at page 10 of this brief. W.M. Rea not being 
a deputy sheriff at the time he made and signed the return to the 
venire as deputy sheriff, said return is null and void and shows no 
excuse for failing to summon the absent jurors. The only power 
given the sheriff to appoint deputies is conferred in chapter 30, Acts 
of 1889, page 25, which repeals all other laws on the subject, and 
this act limits the number of deputies in the precinct in which the 
county-seat 1s located, and the sheriff has no right to violate this 
law. 
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Fourteenth Assignment. 


“The action of the court in refusing to allow defendant and his 
counsel time to get dinner and refreshments at the noon hour or at 
any other time during the first day of the trial of this cause, when 
one of defendant’s counsel was sick, was calculated to injure and 
impair the capacity of defendant and his counsel to properly CcOon- 
duct the defense of said cause, said attorney requesting such adjourn- 
ment becoming so ill during the course of said trial as to be unable 
to speak in behalf of defendant on the argument of the case before 
the jury, and said action of the court was also calculated to injure 
aud prejudice the defendant upon his trial by creating upon the 
public mind the impression that defendant and his counsel were not 
in the favorable consideration of the court, and said action of the 

court is here assigned as error.” Section 14 of second amended 
161 motion for new trial, supported by affidavit of defendant and 
not denied by the State, Trans., p. 99. 


Arqument. 


Under the circumstances of public excitement and prejudice ex- 
isting against the appellant at the time of the trial of this case the 
action of the court complained of in the above assignment of error 
was especially calculated to prejudice the appellant and to increase 
the prejudice already existing by creating the public impression 
that the defendant and his counsel were not entitled to any consid- 
eration or respect at the hands of the court, or that the purpose of the 
court was to rush the case through a hasty trial in order to save 
time, either one of which impressious was directly caleulated to in- 
jure the appellant under the peculiar circumstances of this particular 
case. We know that the motives of the district judge were pure, 
and that when the judge and officers and the audience all took the 
recess of one hour and went to dinner, compelling the defendant 
and his attorneys to remain in the court-room at work during all 
that hour, the court intended no wrong to defendant or his counsel, 
but only intended to refuse them time for dinner and refreshments 
in order to hasten through the trial, bat it was a direct injury re- 
gardless of the intention. 5S. C. Upshaw, the oldest one of the coun- 
sel for the defense, was sick at the time, and he it was who asked 
the court to give us time at noon for refreshments, which the court 
refused, and ‘said counsel, growing worse. was so ill at the conclusion 
of the evidence as to be wholly unable to address the court or the 
jury in argument of the vause in behalf of the defendant, and this 
course was pursued by the court in the night trial, all of which is 
fully shown by section 14 of the second amended motion for new 
trial, Trans., p. 99, which is supported by the affidavit of the defend- 
ant and not denied nor controverted by the State. The record 
shows no emergency requiring auy undue haste in the prosecution 
of the said cause, and that the next day after the conclusion of the 
uight proceedings was an idle day in which nothing was done in 
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the court, showing plenty of time in which to try said cause prop- 
erly. Counsel for defense are not complaining of the humiliation 
and punishment thus put upon them personally, but when the in- 
jury extends to the defendant and his right to an unprejudiced, fair, 
and impartial trial, then we enter our most earnest protest against 
it and say that it is wrong. (Second amended motion for new trial, 
section 14, 'Trans., p. 99.) 


162 Fiftee nth Assign ment. 


“'The action of the court in concluding the trial of this cause in 
the night time, under circumstances of great public excitement and 
prejudice against the defendant and over the objections and protests 
of the. defendant, were ca'culated to impair and defeat the defendant’s 
right to a fair and impartial trial, and this action of the court is here 
assigned as error.” Sec. 15 of second amended motion for new trial, 
supported by affidavit and not denied by the State. (Trans., page 
LOO.) 


A rquine nt, 


The facts regarding the night trial are fully set out in seetion 15 
of the second amended motion for new trial, which facts are sworn 
to and not denied by the State. If the district judge ever had any 
doubts as to the truth of the matter set out in the motion to change 
venue, certainly such doubts were dispelled by the demonstrations 
of the populace at the court-house during the closing speech by the 
attorney for the private prosecution during the night session of the 
court. The district judge had been fully informed of the public ex- 
citement and the terrible prejudice existing against the defendant, 
not only by the full statement of said matter in the motion to change 
venue, which was sworn to by the defendant and three other cred- 
ible citizens of the county, but alse by the testimony of the witnesses 
in support of said motion, and on that account the court should not 
have hazarded the life of the defendant and the fairness of his trial 
by compelling the defendant to be brought out from jail at night to 
undergo the bitter invectives of the prosecuting attorney in the face 
of his enemies, who, as the record shows, came tn crowds and throngs 
from all parts of the city and crowded and jammed into all the en- 
trances, stairways, aisles, and windows of said court-house until there 
was not standing room in any part of said court-room. What were 
they there for if not to crowd upon the defendant and to show to the 
court and jury that the populace were solidly with the prosecution, 
and that the public sentiment was backing up the man who was to 
make the big speech at night which was to break defendant’s neck? 
The speech was to be made in the night time, when the whole 
excited populace could have due notice of it, and would have 
nothing else to do but come in a mass and crowd intd said court 
and show their approval and interest in the prosecution. The 
speech was to be made in the city where the people resided who 

had attempted to form mobs to lynch the defendant. The 


163 speech was to — made against the defendant, not for himn— 
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not one word for him—and by the employed attorney for the 
private prosecutors, who, it was expected, would use against the de- 
fendant the strongest language possible, and to make the most out 
of a night speech In a sensational trial, when he could not be replied 
to by aefendant or his counsel, for it was the last speech in the case. 
The record shows that the district judge knew all these things. The 
crowd (as shown by the affidavit and not denied by the State) 
jammed the entrances and halls and aisles, the main court-room, 
standing and crowded against each other, in the doors and in the 
windows, up to the railing of the bar dock. Then, as they were 
jammed forward by the surging crowd behind, they climbed over 
the railing and crowded into the bar dock, all around the prisoner ; 
then they moved around and behind the district judge and climbed 
up and stood in the large double window in the rear of the bench, 
where they cou!d peer over the judge’s shoulder at the prisoner and 
the jury, and where they could even read the judge’s charge as he 
wrote it out. The affidavit further shows that when defendant’s 
counsel attempted to enter said court-room counsel became jammed 
in by the surging crowd in the middle of the center aisle of the 
court-rooin, and was unable to move further, when he called to the 
district judge on the beach, invoking the powers of the court to aid 
counsel to pass to the bar of the court, where the prisoner was then 
hemmed and jammed in so that even his counsel could not get to 
him. ‘The affidavit shows further that the judge responded to the 
eall of defendant’s counsel and from the bench ordered said crowd 
to give way, so that counsel could pass to the bar of the court so 
that the trial couid proceed, the trial being itself thus obstructed by 
the crowd. It further appears from the affidavit that after the jury 
were charged and sent out at 9.30 at night the crowd remained 
packed in said court-room awaiting the verdict, until the excitement 
became so great that the judge of the court addressed the crowd 
from the bench, assured them that the jury would not probably re- 
turn a verdict on that uight, and dismissed the crowd, upon which 
a part of the crowd left the court-house, but the judge remained 
upon the bench until ten (10) o’clock at night waiting for the ver- 
dict of the jury. Why did the judge make such a statement to the 
crowd while the jury, — were then out, were expected in with the 
verdict every moment? Had not the judge at least realized the fact 
that in case the verdict should be in any way favorable to tne defend- 

ant that it would be better to receive that verdict in the absence 
164 of that crowd? Was it not merely throwing a tub to the 

whale, and was it not entirely justifiable for the judge to get 
the crowd out of the court-room the best and easiest way possible 
under the circumstances? It certainly was. Understand that coun- 
sel is not speaking against the honor or integrity of a single man or 
lady in that vast crowd, for some of them were the best citizens of 
the city; but it will be remembered, from the testimony of Judge 
Holland on the motion to change venue, that some of the best people 
of the city—even lawyers—who were otherwise conservative men, 
were among those who were advocating the mob against the defend- 
ant on the street only a few days before the trial. The great mis- 
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take of the court was made in holding the night session at all against 
the protest of the defendant and in failing to immediately adjourn 
the court until daylight when tlhe court observed the increasing 
crowd and excitement. All of these facts were set forth in the de- 
fendant’s first amended motion for new trial and in his second 
amended motion for new trial, sworn to by the defendant as true, 
and both of said motions were, in open court, on different days, read 
to the court in the presence of counsel for the prosecution, as shown 
by the record, and yet said facts have not been controverted or de- 
nied by the State. In the case of Steagald v. The State, 22nd Court 
of Appeals Reports, similar facts were sworn to by defendant in 
his motion for new trial and not denied by the State, and the court 
of appeals held that it was the proper practice, the statute giving the 
State the right to file counter-affidavits to controvert any matter 
stated in the motion for new trial, which the State had failed to do, 
and the conviction was set aside. (Steagald v. The State, 22 App., 
492.) Ina recent case before the court of appeais the court said : 
‘In prosecutions for this and other high erimes which arouse public 
indignation and fire the minds of a community with a desire for 
vengeance against the guilty party the court and counsel should 
especially be scrupulously cautious to afford to the defendant a fair 
and impartial trial, as free as possible from excitement or prejudice, 
and no improper means should be resorted to to prejudice the minds 
of the jury against the defendant in the remotest degree.” Bryson v. 
The State, 20 App., 566; Gazley v. Tho State, 17 App., 267. 


Sixteenth . lssrgnme nt 


“At the conclusion of the prosecution the court, at half past nine 
o'clock at night, delivered his charge to the jury and retired them 
to consider of their verdict in the face of a great public dem- 
165  onstration in the court-house in favor of the prosecution, 
when the court ou account of said public demonstration and 
the lateness of the night should have withheld said charge and ad- 
journed court until next morning in order to allow rest to the jury 
and in order to avoid said public demonstration and excitement, all 
of which were calculated to injure the defendant’s right to a fair and 
impartial trial and is here assigned as error.” Sections 16 and 18 of 
second amended motion for new trial, sworn to by defendant and 
not denied by the State (Tr., p. 101). 


Argument. 


The foregoing argument upon the fifteenth assignment of error 
applies also to this assigument, as it relates to a part of the same 
proceedings and showing the same nature and weight of error. If 
it had been at the end of the term of court there would be some ex- 
cuse for such hot haste to conclude the trial, but since the jury was 
completed only one day had been occupied with the trial when all 
these night proceedings took place. That was on the LOth day of 
October, and on the next day, which was Saturday, there was noth- 
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ing before the court, and the same term is still in session, as shown 
by the transcript in this case, and the term does not expire until the 
last day of December next, which certainly would have allowed 
more than one day and night to try a man for his life, and the 
record attempts to show no reason whatever, except public excite- 
ment, for rushing this case as has been done. The defendant has 
not had a fair and impartial trial, and it certainly cannot injure 
either the State or the private prosecutors in this case for the court 
of appeals to set aside the conviction and give him a fair trial, 
whether he be guilty or not guilty. The law—the law is the thing 


Seve nite é nth d lssign hide nt. 


“When the jury came into court at ten o'clock at night in the face 
of said public demonstration and stated that they could not report 
a verdict on that night the court again retired said jury in charge of 
said cause and the papers thereof and allowed said court to remain 
open all night while said jury were out considering of their verdict 
instead of withdrawing said cause from said jury and adjourning 
said court until next morning, all of which proceedings were inju- 
rious and prejudicial to the defendant in his constitutional right to 
a fair and impartial trial, and this action of the court is especially 
assigned as error.” Section 17 of second amended motion for new 
trial, supported by affidavit of defendant and not denied by the 
State, Tr., p. 101. 


166 Argument. 


The foregoing argument upon the fifteenth and sixteenth assign- 
ments of error cover the questions presented in this assignment. 
There is no excuse shown whatever for these hasty and prejudicial 
proceedings, and we ask the court to consider them in connection 
with the facts stated in and testified to upon the motion to change 
venue as illustrating the extent of the rreatl public excitement that 
attended this most remarkable trial. The jury should have been 
allowed the night in which te sleep and rest and refresh their 
physical and mental powers and faculties so as to be prepared On 
the next day toenter calmly and dispassionately upon their consid- 
eration of the case involving the life of the man who was then upon 
trial before them for the highest crime known to the law. Surely 


~ 


they should have been allowed the light of one day, at least one day, 
for the consideration of this great issue between life and death of a 
fellow-man, whom the law presumes innocent until the very mo- 
ment that he is convicted. Shall the courts of justice of this coun- 
try deal so lightly with human life as this? Even in war there is a 
rule that all battles shall cease at nightfall. The defendant has not 
had a fair and impartial trial. 


Eighteenth Assignment. 


“The great public demonstration in the interest of the proseeu- 
tion manifested in the court-house during the night session of the 


neni” 
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court, by which the judge himself was compelled to interfere in be- 
half of defendant’s counsel in order to compel the standing crowd 
packed in the aisle to permit said counsel to pass through the court- 
room to the bar of the court during the closing night speech of 
counsel employed by the private prosecutors, and by which demon- 
stration the judge had to address said crowd from the bench and 
dismiss it with the assurance that no verdict would probably be re- 
turned on that night, though the jury were then out considering of 
their verdict, created an emergency for an immediate adjournment 
of the case until daylight, and the refusal of the court to stop said 
night proceeding was dangerous to the life of defendant and was 
ealeulated to and did injure him in his right to a fair and impartial 
trial and is here assigned as error.” (Sec. 18 of second amended mo- 
tion for new trial, Trans.. page 105.) 


y rune nt. 


The above section of defendant’s second amended motion for new 
trial, setting out the facts stated in the above assignment of 

167 error, was sworn tu by the defendant and not denied by the 
State, and the principles of law bearing upon the facts set 

forth in said last assignment have been fully argued under the fif- 
teenth assignment of error, hereinbefore set out, and is insisted upon 


here as a special illustration of the great pre judice and excitement 
attending said trial. 


Nineteenth Assignment 


he testimony of the witness Jerry King and of defendant, 
Davis, and of the witness G. L. Harris demanded al charge, upon 
the law, of murder in the second degree, and the omission of the 
court to charge upon murder in the second degree is here assigned 
as fundamental error. Section 19 of second amended motion for new 


trial, lranscript, page 103 


Argume nt. 


The facts testified to by the State’s witness, Terry King, the de- 
fendant’s witness, G. L. Harris, the defendant, J. W. Davis, and the 
Siate witness Eckert are all perfectly consistent and prove the fol- 
lowing conclusions: 1, that deceased, Evans, was the president of 
the corporation known as the “ b. C, Evans Co.,” engaged in the sale 
of dry goods, clothing, and carpets; 2, that defendant, Davis, Was a 
clerk in the employ of said company in the clothing department ; 
3, that three certain ladies were also employes of said colnpany and 
working in the same house with defendant; 4, that a relationship 
existed at the time between the defendant and one of said ladies 
consisting of a marriage engagement; 5, that about 10 o’clock on 
the morning of July 6, while appellant was quietly working in his 
department of the store, deceased, Evans, sought and had a private 
interview with appellant, and in the interview words passed between 
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appellant and deceased which were not heard by any one except 
appellant and deceased, though several customers saw them talking 
together privately; 6, that at the conclusion of the private inter- 
view deceased notified appellant that he would have to leave the 
service of the company on the 15th of that month, giving, among 
other things, as a reason for the discharge of appellant “that he, 
deceased, Evans, had it from the very best information that appel- 
lant, Davis, had been too intimate with a lady there in the house,” 
Ine aning one of the lady clerks in thestore; 7, that appellant. Davis, 
replied with this question, “ Mr. Evans, what lady is that?” and that 
Evans replied to appellant, “ [t is enough for you to know that you 
quit on the 15th,” and Evans walked away from appellant; 8, that 
appellant on that day, in order to accommodate a fellow-clerk, went 

to his dinner late, about 2 o'clock, and that as he returned from 
168 dinner, between 2 and 35 o’clock in the afternoon, appellant 

purchased a pistol, placed it in his pocket, and went back to 
the store and tried to get a private interview with the deceased, 
Evans, in order to ascertain positively what lady had been referred 
to in the slander which had been reported to Mr. Evans, and to find 
out, if possible, the name of the slanderer; 9, that while he was 
walking up through the store, waiting for Mr. Evans to finish some 
business with a customer, in order to have a private talk with him 
as to the name of the slanderer and of the lady slandered, appellant 
caught hold of a piece of goods which the witness Terry King was 
handling and gave it a jerk, and then kicked over a stool which 
was in front of witness King, all of which offensive conduct toward 
Mr. King showed that appellant suspected Mr. King of the slander, 
and not the deceased, Evans; 10, that, feeling offended at appellant’s 
conduct, Terry King spoke to him and asked him “ what was the 
matter with him,” to which appellant replied, as testified to by Mr. 
King: “Some one has been telling a lot of damned lies on me to 
Mr. Evans,and I am going to raise hell with him before six o’clock,” 
and, as testified by appellant, Davis, his reply to King was in these 
words: “ ‘There is some one in this house been slandering me, and 
I will give him the mischief if I find out who it is,” either one of 
which answers show- that appellant did not know who it was that 
had uttered the vile slander avainst him and the lady in question 
to Mr. Evans, appellant not n. ationing at that time the name of 
the lady in question, because he was not sure which one of the three 
ladies was referred to in the slander, as that was what he was trying 
to find out from Mr. Evans; 11, that appellant at last found an op- 
portunity for a private interview with Mr. Evans, and then asked 
him this question: “ Mr. Evans, I think I have a right to know 
what lady you have reference to;” to which Evans replied: “ Davis, 
you know well enough who I have reference to, and Mrs. —— (giv- 
ing name) and Miss (giving name) are no better;” to which 
appellant, Davis, replied: “ Mr. Evans, if you make that accusation 
you area liar;” and that Evans replied: “ You are a God d-mned 
liar,” and at the same time sprang up out of his chair, advanced 
toward appellant, and threw his hand down to one side as 
though to draw a pistol, and- that appellant immediately com- 
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menced shooting the deceased. That is the case, as made by 
the evidence for the defense, aided and corroborated by the 


State witnesses Terry King and Mr. Eckert, and it was the theory of 


the defense. ‘Thisstate of facts clearly demanded a charge, upon the 
law, both of murder in the second degree and manslaugh- 
169 _ ter. 

We quote the following from the decisions of the court of ap- 
peals and the supreme court of Texas as to murder in the second 
degree: “If the act of killing results from a mere sudden, rash, and 
immediate design, springing from an inconsiderate impulse, passion, 
or excitement, however unjustifiable and unwarranted it may be, 
the act cannot be murder in the first degree, for in such case the 
sedate, deliberate mind is wanting, and without it there can be no 
express malice; and when the design has its first inception and 
origin in an inflamed and excited mind, incapable of such sedate, 
deliberate action as is compatible with express malice, and such de- 
sign is carried into effect before there has been cooling time for pas- 
sion or for the excitement to abate and the mental equilibrium to be 
restored, the killing, under such circumstances, no matter how such 
passion or excitement may have been induced or originated, cannot 
be murder in the first degree.” Farrer v. The State, 42 Tex., 265; 
Ake v. The State, 30 Tex., 466; Atkinson v. The State, 20 Tex x., 522: 
Duebbe v. The State, 1 Court of Appeals, 159. Again we quote: “The 
difference in the degrees of murder does not result from the length 
of time taken to form the design or the speed with which it Is: exe- 

cuted, but upon the condition of the mind performing such design.” 
paar ay . The State, 1 Appeals, 160; Halbert »v. The bai 3 ‘Ap- 
peals, 657 : Jordan v. The State, 10 Tex., 479; Farrer v. The State, 
42 Tex., 265; Atkinson v. The State, 20 Tex., 522. Then, i in the 
name of the law, as enunciated in the able decisions of our court of 
appeals and supreme court in the above-cited cases, we do most ear- 
nestly protest that the district judge committed an error of law 
against appellant in failing to charge the jury upon the law of mur- 
der in the second degree, for what could have been more calculated 
tu produce in the brain of appellant “an inflamed and excited mind, 
incapable of such deliberate action as is compatible with express 
malice, causing the act to be carried into immediate effect before 
there had been cooling time for passion or for the excitement to 
abate and the mental equilibrium to be restored,” than was the vile 
slander uttered against appellant and his affianced wife in direct 
terms at the very moment of the killing and while deceased was 
calling appellant “a God damved liar,” and apparently making an 
assault upon appellant, the record showing that appellant did not 
until that moment know positively who the author of the slander 
was, nor that the lady whose character was traduced was the one who, 
above all others, he should honor and protect against even the 
170 semblance of a slander? Therefore if the testimony of Terry 
King, G. L. Harris, and appellant Davis, above condensed, 
was true said evidence demanded a charge on murder in the second 
degree, and the judge could not decide s aid testimony to be false, for 
that is a question to be decided by the jury alone. ‘The counsel for 
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the private prosecutors contend that such a charge could have done 
the defendant no good. That is very probable. We doubt whether 
any charge would have done defendant any good under the exciting 
circumstances which existed during the night session in which the 
charge was delivered to the jury; but this will not excuse the 
learned judge from performing the duties plainly required of him 
by the law. The supreme court and court of appeals have laid down 
the rule on this question in the following language, quoted from the 
decisions: “ The rule is that a failure to define murder in the second 
degree ina case where the jury upon the evidence might have found 
the defendant guilty of the less offense will be cause for reversal, 
whether the instructions were asked or not.” Saunders v. The State, 
41 Tex., 506; Conner v. The State, 23 App., 386. “ The correct rule 
is that to relieve the trial judge of the duty of charging upon the 
lower degrees of culpable homicide the evidence must establish the 
highest degree beyond reasonable doubt, for if there be reasonable 
doubt it must be solved by the jury and not by the court.” Bene- 
vides v. The State, 14 App., 378; Murray v. The State, 1 App., 417. 
“It is error to charge the jury that they must either convict of mur- 
der in the first degree or acquit if by any possible legitimate con- 
struction of the evidence the jury might have found the defendant 
guilty of murder in the second degree.” Edmundson v. The State, 
41 Tex., 496; Conner v. The State, 23 App., 385; Blocker v. The 
State, on rehearing, 27 App., 40. The supreme court and court of 
appeals have also established the following rule: “If antecedent 
malice be shown, but a fresh provocation intervene between the pre- 
conceived malice and the act of killing, it will not be presumed that 
the killing was upon the antecedent malice.” McCoy v. The State, 25 
‘Tex., 44 (bottom page) ; Murray v. Lhe State, 1 App., o79; Primus v. 
The State,2 App.,3879 (bottom); 2 Starkey, 712; Commonwealth ». 
Jones, 1 Leigh, 612. I wiil also quote the following language, used by 
Justice Willson in deciding a recent motion for rehearing in the court 
of appeals: “ Trial judgesshould be exceedingly cautious in declining 
to charge on murder in the second degree. Instances are compura- 
tively rare in which such a charge may be properly dispensed with. It 
is only where there is no evidence (italics by Judge Willson) 
171 tending to present that issue that such a charge may be safely 
omitted.” Blocker v. The State,on motion for rehearing, last 
clause of opinion, 27 App.,43. The Blocker case had been aftirmed, 
but the court of appeals, in the above opinion, set aside their judg- 
ment of affirmance, granted the rehearing, and reversed the ease. 
In appellant’s case the judge charged the jury that if defendant pro- 
voked the contest with intention of killing Evans or of doing him 
seriously bodily injury, his plea of self-defense would avail him noth- 
ing. ‘That is correct; but, as the facts were susceptible of two con- 
structions, the judge should have charged further upon the converse 
of such proposition, for in a similar case in the court of appeals we 
find the following decision as to murder in the second degree as to 
the intent in provoking the contest, to wit: “ The trial court erred 
in omitting to instruct the jury that if defendant provoked the con- 
test with deceased, but not with the intention of killing or doing 
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serious bodily injury, that his plea of self-defense would be available 
to the extent of reducing the offense to a lower degree of homicide.” 
Cahn v. The State, 27 Appeals, 738 citing White v. The State, 23 
Appeals, 154; Roach v. The State, 21 Appeals, 249; Thurston v. The 
State, 21 Appeals, 245. Counsel for private prosecutors argued that 
we could not complain of the trial court not charging on murder in 
the second degree, because we did not ask tor such charge in the court 
below. We will answer the gentleman by quoting the following con- 
densed decisions stated in section 2338 of Willson’s Code of Criminal 
Procedure and the cases cited therein: “Ina felony case it is the 
imperative duty of the court, without being requested todo so, to 
give in charge to the jury all the law applicable to the case. This 
requirement relates to every phase or theory of the case fairly pre- 
sented by the evidence. A defendant is entitled to have a distinct 
affirmative presentation to the jury by the court of the issues which 
arise upon the evidence, to the end that the jury shall not ignore 
his defenses, but may be guided to the proper verdict if they find his 
evidence true, and however improbable his evidence may seem to 
the trial judge it is the defendant’s right to have its truth or falsity 
determined by the jury without being forestalled by the charge of 
the court. Every theory of the case presented by the evidence, 
whether strongly or weakly supported thereby, demands instruc- 
tions to the jury directly and pertinently applied thereto, and this 
rule applies to every theory within the scope of the indictment which 

the evidence tends to establish, whether favorable to the State 
1(2 or to the defendant.” W hite v. i he State, LS App., O7 : Burk- 

hart v. The State, 18 App., 599; Irvine v. The State, 20 App., 
12; Jackson v. The State, 15 App., 84. The law is well settled that 
in all felony trials the judge shall give in lis charge the law and all 
the law applicable to the case as made by the evidence without any 
regard to the judge’s opinion as to the truth of the evidence, for that 
is the business of the jury and not of the judge, and this is the rule, 
although the defendant does not ask it and does not except to the 
charge as given. It is the duty of the judge to attend to that part 
of the trial while the jury takes care of the evidence. Marshall v. 
lhe State, 40 Tex., 200; Ake v. The State, 30 Tex., 466; Pefferling 
v. The State, 40 ‘Tex., LS6 : Curry v. The State, 4 App., 574. 


Twentieth Assignment. 


The testimony of the witnesses Terry King, J. W. Davis, and G. 
l.. Harris raised the issue of manslaughter and demanded a charge 
from the court upon the law of manslaughter, and the omission of 
the court to so charge the jury is assigned as fundamental error. 
Section 20 of second amended motion for new trial, Trans., p. 103. 


Argument. 
The argument under the preceding assignment of error as to the 
necessity of a charge of murder in the second degree applies with 
eyual force to the above assignment as to a charge on manslaughter, 
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and we will now briefly examine the law as to the last-named 
offense. The Penal Code defines manslaughter as follows: “ Man- 
slaughter is voluntary homicide committed under the immediate 
influence of sudden passion arising from an adequate cause, but 
neither justified nor excused by law.” Penal Code, art. 593. “The 
passion intended is either of the emotions of the mind known as 
anger, rage, sudden resentment, or terror, rendering it incapable of 
cool reflection.” Penal Code, art. 594, sec. 3. “ By the expression 
adequate cause is meant such as would commonly produce a degree 
of anger, rage, resentment, or terror in a person of ordinary temper 
sufficient to render the mind Incapable of cool reflection.” (Penal 
Code, art. 595.) The Penal Code, art. 597, gives several examples of 
what acts constitutes adequate cause, but the courts have decided 
that " there ure other adequate causes than those stated in) art. O97, 
and that said article is simply explanatory and not restrictive, and 
that the question as to whether or not adequate cause existed is one 
of fact for the jury to determine.” Brown v. The State, 38 Tex., 
482; Johnson v. The State, 43 Tex.. 612: West v. The State, 2 App., 

460, last clause of opinion ; Guffee v. The State,8 App., 187; 
173 Johnson v. The State, 22 App., 206. We also quote the fol- 

lowing condensed decisions from section 1018, under art. 602, 
Willson’s Penal Code: “Any condition or circumstance which is 
‘apable of creating and does create sudden passion, such as anger, 
rage, sudden resentment, or terror, rendering the mind incapable of 
cool reflection, is adequate cause. 


Where there are several causes 
to arouse passion, while one of them might not constitute adequate 
cause, yet ail the causes combined might be sufficient to do so; and 
this is a question to be decided by the jury under appropriate in- 
structions to be given by the court.” Waddlington vs. The State, 19 
App., 266 : Neyland v. The State, 13 App., 536 : Williams v. The 
State, 15 App., 617. The above enunciates the law as it is, and it is 
the law, and by authority of this law we submit that appellant was 
entitled in this case to a charge upon manslaughter, and that the 
omission to give such charge is fundamental error. 


Twenty-first Assignment. 


The action of the court, on the 28th of October, overruling de- 
fendant’s motion to postpone hearing of the motion for hew 
trial for one week and in allowing defendant’s counsel only one day 
to travel twenty miles and return to procure the expected aftidavits 
as to the juror Wilson, as set out in defendant’s application for 
postponement of said motion, was unreasonable, unjust, and pre- 
judicial, as the present term of the district court of Tarrant 
county does not expire till the last day of the year 1ISS9, and the 
record shows no reason for undue haste in disposing of the motion 
for new trial and is here assigned as error. 


Motion Lo postpone, yo 
p. 149: bill of exception No. 1], Tr., p. 76 
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Argument. 


We submit the above assignment as illustrative of the great haste 
and public excitement attending this case in the court below. Ap- 
pellant’s sworn application for postponement of his motion for new 
trial shows that he only learned on that day the facts concerning 
the deception perpetrated by the juror Wilson by which he got on 
the jury which tried appellant, and as the district court will re- 
main in session all the balance of the present year, giving ample 
time to pass on said motion, and as the appellant had been con- 
demned to death, his counsel should have beeu allowed ample time 
to go twenty miles into the country and make full investigation of 
the matter In controversy jand to prepare and obtain the proper 
affidavits concerning the fraud practiced by said juror, as the 

courts ought to aid in ferreting out and punishingall wrong, 
L74 especially as it involves the life of a defendant before the 

court. We believe the whole record will show that appellant 
has not had an impartial trial. 


| . , . 
Twenty-second Assignment. 


The charge of the court failed to define the term “ malice afore- 
thought” as used in the indictment and in the charge of the court, 
and fails to charge the jury that malice must have existed in the 
mind of the defendant for any time or particle of time prior to the 
act of killing, and this omission in the charge is assigned as error. 


Arqument. 


Here is a fundameatal error. The court below gave in his charge 
the following as a definition of simple malice: “ Malice is that con- 
dition of the mind in which a person intentionally does a wrongful 
act toward another with Intent to injure bim, and is evidenced by 
such acts as show a heart regardless of social duty and fatally bent 
on mischief.” This is not the legal definition of malice, but is in- 
correct and misleading. In Hayes v. The State, 14 Appeals, 331, a 
charge was given in almost the exact language of the above charge, 
and the court of appeals held it to be error and reversed the Cuse, 
holding that “ malice is a condition of the mind which shows a 
heart regardless of social duty and fatally bent on mischief,” and 
that other ingredients tnay be essential in part as evidence of, but 
they are not and cannot be said to be, malice aforethought. In ap- 
pellant’s case the charge simply states that “ malice is that state of 
the mind in which a person intentionally does a wrongful act to- 
ward another with intent to injure him,” and then says that malice 
‘is evidenced by such acts as show a heart regardless of social duty 
and fatally bent on mischief.” In the Hayes case, above, Judge White 
says” that the doing of an unlawful act toward another with intent 
to injure him, though arbitrarily done, would be manslaughter if it 
was the result of sudden passion and upon adequate cause should 
the act result in death.” ‘The correct definition of malice is laid 
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down in Willson’s Criminal Forms as follows: “ Malice is a condi- 
tion of the mind which shows a heart regardless of social duty and 
fatally bent on mischief, the existence of which is inferred from acts 
done or words spoken,” and this definition is followed by Judge 
White in the Hayes Case, above. We find alsoin Willson’s Criminal 
Forms, 709, the following as another definition of malice: “ Malice 

ineans the intentional doing of a wrongful act toward another 
175 ~—=without legal justification or excuse,” while the.judge in ap- 

pellant’s case leaves out the qualifving clause “ without legal 
justification or excuse,” and leaves the charge subject to the objec- 
tion stated by Judge White in the Hayes case, to wit, that simply 
the wrongful act of killing might be manslaughter and not murder. 
The charge in appellant’s case nowhere tells the jury that the malice 
must have existed prior to the act of killing, and therefore does not 
define to the jury “malice aforethought.” This is fundamental 
error. 

Twenty-th ird . Isseqnment. 


The charge of the court fails to define to the jury the term “ ex- 
press malice,” but simply tells the jury that “ express malice is when 
one with a sedate and deliberate mind and formed design kills an- 
other,” without drawing any distinction between express and implied 
malice, and the omission and charge are both assigned as error. 


d POUT nt. 


The part of the above assignment in quotation marks is the court’s 
charge on express malice, and no more defines express malice than 
it doesimplied malice. There is only one difference between express 
malice and implied malice, and that is this: Express malice has to 
be proved as a matter of fact, like any other fact in the case, while 
implied malice is inferred simply from the act of killing in the 
absence of any fact tending to show express malice on the one hand 
or any justification, excuse, or mitigation on the other. In other 
words, express malice appears from the proof of facts indicating ante- 
cedent malice, and implied malice appears from the absence of any 
facts indicating antecedent malice except the act of killing. There- 
fore all the authorities from Sir Willian Blackstone to the present 
time define express malice to be as laid down in Willson’s Criminal 
Forms, 710, as follows: “ Express malice is where one with a sedate 
and deliberate mind and formed design unlawfully kills another, 
which formed design is evidenced by external circumstances discov- 
ering the inward intent, as lying in wait, antecedent menaces, former 
grudges, and concerted schemes to do him bodily harm, or any other 
circumstances showing such sedate and deliberate mind and 
formed design unlawfully to kill or to inflict serious bodily 
injury which might probably end in the death of the person 
upon whom the same was inflicted.” The above definition is 
shown to be the correct one by reference to the following authorities, 
from which it is taken by Judge Willson, and is the exact defi- 
nition stated in 4 Blackstone’s Com., 198: McCoy v. The State, 
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25 Tex., 35; Farrar v. The State, 42 Tex., 265; Singleton 

176 =v. The State, 1 Appeals, 507; Duebbe v. The State, 1 Appeals, 
165; which last case cited dissects the above charge bv analvsis 

and shows if to be the only real definition of « Xpress malice. There 


can be no murder without maliceaforethought, antecedent malice,and 
there can be no antecedent malice, or-malice aforethought, without 
a deliberate mind and formed design; therefore an unlawful killing 
with a deliberate mind and formed design may be upon either express 
malice or implied malice, and may be murder either in the first or 
second degree, or, under mitigating circumstances, might be man- 


_ 


slaughter. ‘The charge of the court in appellant’s case, quoted in 
the foregoing assignment of error, has been held to be incorrect by 
the court of appeals in the following recent cases: Crook v. The 
State, 27 Appeals, 242; Pickens v. The State, 13 Appeals, 351; Cahn 
v. The State, 27 Appeals, 738; Gonzales v. The State, Tyler term, 
Nov. 2, 1889. It is true that in the last-cited cases the word “ un- 
lawful” before the word kill was left out, but the simple fact that 
the killing was unlawful would not make it murder in the first de- 
gree, for it might be murder in the second degree, or manslaughter. 
This charge, as stated in the last case cited, is fundamentally er- 
roneous and should reverse the judgment. 


T we nty fourth Assignm nt. 


The charge of the court fails to define implied malice, and thus 
fuils to show the difference between express and Implied malice in 
order to enable the jury to determine whether the killing was upon 
express malice or not, and yet tells the jury to determine whether or 
not the killing was upon express malice; and this omission of the 
court is assigned as error. 


A rou ment 


The facts of this case demanding a charge ou murder in the sec- 
ond degree, it was the duty of the court in its charge to define to 
the jury implied malice as well as express malice, and the argument 
under the preceding assigument applies also to that set out above; 
and the failure to give such charge is fundamental error. 


Conclusion. 


As the following assignments of error refer to the Record by pages 
and sections, they need no argument, but we refer them to the court 
with the errors therein shown, to wit: The 25th, 26, 27, 28, 29, 30, 
31, 32, 33, and 34th assignments on consecutive pages of the Record. 
lor the errors complained of in the foregoing thirty-six assiguments 

of error, we present to the court that the judgment should be 
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177 reversed, and that the venue of this cause should be changed 
to another county. 
Respectfully submitted. GEORGE CLARK, 


Ss. C. UPSHAW, 
W.M. PERRILL, 
BYRON JOHNSON, 

Of Counsel for Appellant. 


152 J. W. DAVIS VS. THE STATE OF TEXAS. 


Endorsements: No. 3329, 2787. Motion No.7. Ist assignment, 
Tyler term, court of appeals, 1889. J. W. Davis vs. The State. Mo. 
924. Appellant’s original motion for rehearing. Filed Dec. 20th, 
1889. EK. P. Smith, cl-rk. Filed in court of appeals Apr. 24, 1890, 
at Austin, Texas. P. Walton, clerk. 


I hereby certify that the foregoing, from the middle of page 139 to 
the last line above this certificate, contains a correct copy of appel- 
lant’s original motion for rehearing, filed in the court of appeals of 
Texas in the cause of J. W. Davis v. The State of Texas, as from the 
records of my office is manifest. 

Given under my hand and seal of office, at Tyler, Jan’y 2, 1891. 

[Seal Court of Appeals of Texas. ] 
kK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


State’s Reply to Motion for Rehearing. 


In Court of Appeals. 


J. W. Davis 


Us. 


Tue STATE OF ‘TEXAS. 


{ Replication to Appellant’s Motion 
for Rehearing. 


The main point relied upon in appellant’s brief for a rehearing is , 
the alleged error of the trial court in failing to charge the law of 
murder in the second degree. ‘This point is pressed with great force 
and earnestness by the distinguished counsel who has prepared the 
brief. ‘The vital importance of this case, not only to the appellant, 
but also to the best interests of society, requires that the issues pre- 
sented should be met in a spirit of perfect fairness and candor. It 
is certainly a fearful thing to deprive a human being of his life 
under any circumstances, and it should never be done except upon 
the clearest evidence and after a due compliance with all the require- 
iments of the law. If it be true that appellant has been deprived 
of any substantial right or that any issue favorable to him, fairly 
and legitimately arising from the evidence, was withdrawn from 
the jury by the failure of the trial court to submit suitable 
instructions with reference to it, then, upon every principle of 
reason, justice, and law, a rehearing should be granted him; but, 

on the other hand, if it be true that this record shows that 
178 appellant, beyond all question, is guilty of a most deliberate, | 

premeditated, cold-blooded, cowardly, and cruel assassina- 
tion, and if the record also shows that upon the trial of his case he 
was given the full benefit of every legal right guaranteed to him by 
the law, and that the jury was appropriately instructed upon every 
legitimate issue growing out of the testimony, then it is the impera- 
tive duty of this court of last resort, painful though it be, to pro- 
nounce the judgment of the law in order that the peace and well- 
being of society may be maintained, that justice may be done, and 
that the law-abiding people of our State may be protected in their 
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lives. Our Code of Criminal] Procedure expressly provides that in 
criminal cases “the judge shall deliver to the jury a written charge 
in Which he shall distinctly set forth the law applicable to the case.” 
W hen the judge has done this so far as the charge is concerned he has 
performed Lis fullduty. In order that an issue may be raised calling 
for an Instruction upon any question of law in behalf of the defend- 
ant, there must be a failure of evidence on the part of the State upon 
some material point or there must be some evidence on the part 
either of the State or the defendant from which the jury may fairly, 
reasonably, legitimately, logically arrive at a conclusion of fact favor- 
able to him. ‘The mere possibility of their reaching a conclusion in 
his favor is not enough. ‘This possibility must be attended with 
some show of reason; otherwise it would be illogical tosay that “ the 


? 


law applicable to the case” means “the law applicable to every le- 


gitimate issue arising from the evidence.” Mere possibility of error 
cannot be made the ground of reversing the solemn judgments of 


courts of law without defeating the very objects for the accomplish- 
ment of which they were constituted. Reason and experience alike 
teach us that it is always possible that we may be mistaken about 
any matter of fact or of judgment. Mathematical certainty is not 
attainable in the administration of law. ‘To say that a new trial 
should be granted in any case upon a mere possibility of error would 
be a libel upon reason, an outrage upon justice, and a prostitution 
of law. It would be to establish a rule which would make it abso- 
lutely safe for assassins to steal the lives of unoffending citizens and 
which would merit and receive the everlasting gratitude and ap- 
plause of thieves. The point now under discussion involves two dis- 
tinct questions of fact, both of which will not reasonably admit of 
any other than negative replies: 
1. Is there such a want of evidence on the part of the State 
179 upon the point of express malice as would make implied 
malice not a possible issue, but a “ legitimate issue arising 
from the evidence” ? 

2. Is there in the record any evidence, contradicted or uncontra- 
dicted, either from the State or the defense, which makes implied 
malice not a possible issue, but a “ legitimate issue arising from the 
evidence”? ‘The first question will not admit of any other than a 
negative answer, even counsel for appellant have never denied. ‘The 
contention is over the second question. Before entering into a dis- 
cussion of the merits of this question there are two significant facts 
to which I desire to eall special attention : 

1. Upon the trial of this cause in the lower court appellant's 
counsel, although learned in the law and zealous to a degree which 
challenges the admiration of all who know anything of this case, 
recognized the fact that there was no evidence raising the issue of 
murder in the second degree. This cannot be questioned without 
reflecting upon their learning,upon the one hand,or their fidelity to 
their client, upon the other. ‘The record is full of bills of exceptions 
to all other points, but it does not contain an exception to the action 
of the court in failing to charge upon the law of murder in the second 
degree, neither does it contain any request for instructions upon this 
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point. Can it be said that they were not aware of Blocker’s, Cun- 
ningham’s, and Eiam’s cases? If they regarded implied malice as 
a “legitimate issue arising from the evidence,” when the gallows 
was staring their client in the face, why did they not make this point 
then? Why did they, as a last and desperate resort, raise this ques- 
tion for the first time after conviction? ‘This is not a case in which 
the defense was in inexperienced hands. The names of his counsel 
are to be found in almost every volume of the reports of this court. 
But it may be said that his counsel, recognizing the fact that juries 
are often deterred from convicting when the punishment is extreme, 
thought that their chances of an acquittal or a hung jury would be 
better where the issue was murder in the first degree or tr ot guilty, 
in order to get the benefit of this advantage in the trial, did not raise 
the question of murder in the second degree, fearing a conviction in 
that degre ee, when otherwise an acg Ute | mig rht be obtained for Lhe 
higher degree. If this explanation be offered, then it is clear that 
the point was not made because it was supposed to be to his advan- 
tage not to make it. Then he waived the question in order to get the 

benefit of the increased chance of an acquittal or a hung jury. 
180 ‘Place any construction upon the failare of appellant to except 

or ask special instructions on the law of inurder in the second 
degree, and, while it is true that under our law he is now estopped 
from raising that question, yet such conduct is worthy of considera- 
tion in determining this motion. 

In the brief for a rehearing counsel does not pretend to make 
any argument upon the evidence showing wherein implied malice 
is a “legimate issue arising’ from the evidence.” ‘They substitute 
assertion for argument, and assume the very puint in controversy. 
In their zeal for their client, doubtless recognizing the crushing 
force of the evidence upon this point, they abandon the testimony and 
seize upon the statements made in the opinion of this court, affirm- 
ing the judgment of the lower court, to the effect that there is some 
evidence in the record tending to present this degree of homicide 
that it is possible that the jury may have believed appellant's state- 
ments; that it is possible that the jury may not have believed that 
appellant provoked the difficulty for the purpose of a pretext to slay 
the deceased, and that it is possible that murder in the second degree 
would have been the verdict of the jury if the court had charged on 
murder in the second degree. This is the rock upon which they 
place their motion. ‘They have overlooked the fact that this court 
nowhere in its opinion states that any of these propositions are 


“legitimate issues arising from the evidence.” ‘To read the brief 


of counsel for appellant any person uninformed in criminal law 
would come to the conclusion that this court had stultified itself by 
deciding directly contrary to its own admissions of record. Counsel 
have overlooked the fact that while the court, for the sake of argu- 
ment only, admitted certain things to be possible, it also said in 
express terms that “there is not only no self-defense in this case, 
but there is no murder in the second degree; and in view of the 
facts, the cogency of the facts, the overwhelming conclusiveness of 
the facts in support of murder in the first degree, if a charge had 
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been submitted permitting the jury to find a.less degree, no juror with 
the least degree of intelligence, unless corrupt, would have entertained 
fora moment the suggestion of any theory less than murder of the first 
degree.” Howcounsel for appellant can base their motion fora rehear- 
Ing solely upon the admissions of this court that certain things were 

possible in view of the clear and emphaticstatementof thecourt 


LS] that “no juror with the least degree of | inte —— nee, unless cor- 
rupt, would have ” found them to be “ legitim; ite issues arising 


upon the evidence” is beyond the power of my > haliconaenenel 
sion. I can only understand it upon the ground of the desperation 
of their case ; upon the groun that they 1 nize the fact that the 
testimony contained in this record will not stand a discussion. 
There is certainly no want of ability and learning upon the side of 
appellant. Besides the attorneys who represented him upon the 
trial in the court below and upon the submission in this court, they 
have strengthened their ranks by calling LO their ald one of the un- 
questioned leaders of the Texas bar. His name is a guarantee that 
uppellant’s case is now presented in the strongest soentbbe Steet [t 
is a significant fact that this “Goliah” of the law avoids a diseus- 
sion of the evidence in his brief and bases his at rgoument upon ad- 
mitted possibilities. Itis also an equally significant fact that this 
distinguished gentleman cites no authorities showing that a case 
should be reversed upon mere possibiliti 

But to address myself to ne Seco the facts. We can 
blot out from the record the testimony of McLaury, Hollingsworth, 
and Elliston and the physical facts » ser gg Ct e homicide, all of 
which demonstrate to an absolute certainty the utter falsity of ap- 
pellant’s evidence. Wecan admit the absolute truthfulness of every 
word that appellant and his witnesses testified to and still in the 


{ 
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light of the uncontradicted and therefore admitted facts of this case 
there is no possible rational escape from the conclusion that appel- 
lant is guiltv of a deliberate assassination. In this argument I will 
not use a single fact that is in anywise inconsistent with appellant’s 
evidence. I will accept his testimony, for the sak Weg sce tease 
true, and then view it in the light of the facts whic 1 he does not 


ci ny or in any manner Impeach. lt Is now a pat o! the ered- 
Hlity of the witnesses. Let all contradictions be eliminated and 


how does the Cuse stand 4 
1. The record shows an undenied former grudge of one month’s 


standing. 

The record shows i conversation about c) ®t) o'clock on the 
morning of the homicide between deceased and appellant, at which 
up pr llant claims that he took offense. 

The record shows that about 3 or 3.30 o'clock appellant, after 
thinking ubout the matters of difference which he alleges arose 10 
the morning, left his place of business and went coolly and deliber- 

ately and purchased a pistol and gave a false account of what 
LS? he wanted the pistol for. This is not denied. 
|. The record shows that after purchasing the pistol and re- 
turning to the store appellant immediately began to hunt for the 
deceased. ‘This is not denied. 
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». The record shows that the appellant waylaid the deceased and 
for half an hour watched for a chance to catch deceased by himself. 
This is not denied. 

6. The record shows that during all this time, from purchase of 
the pistol until after the consummation of the deadly purpose for 
which it was procured, appellant was perfectly cool and free from 
excitement, and that he acted with the utmost caution and delibera- 
tion. This is not denied. All of these facts are testified! to by cred- 
ible witnesses. Appellant heard theirevidence. He was afterwards 
upon the witness stand. He had an opportunity to deny their state- 
ments or to explain his motives and conduct. He did neither. 
When every principle of self-preservation called upon him to speak 
he was silent. Thereby he has admitted the truthfulness of these 
statements. But let the witnesses speak for themselves. 


7 


Admitted Fact No. 1. 


On page 9, line 8, of the Transcript, wiil be found the testimony 
of Edward Mason, as follows: “ The defendant never expressed him- 
self to me otherwise than as feeling all right with B.C. Evans until 
about a month before the killing of B.C. Evans. He and I were 
talking on a Sunday in regard to him taking a situation with me, 
travelling with a New York shirt factory, and he spoke to me sev- 
eral times about the treatment Evans had sliown him, keeping some- 
body else over him and cutting hissalary,ete. He said he had treated 
him badly. He had put somebody else over him, an old man, who 
had worked hard four or five years, and paid him a better salary. 

* * * J guess he spoke to me about this once or twice. He 
did not seem to be very friendly toward him about it; feeling like 
a man that thought he had been treated badly.” On page 10, line 
8, in answer to appellant’s question, the witness further said: “ Well, 
[ believe he expressed some language that I would not care to ex- 
press—that he, Evans, had treated him, Davis, like a dam- rascal.” 
There are two observations which are pertinent to a proper ap- 
preciation of the force of this testimony. If the court will turn 
to the transcript and read the entire testimony of this witness 
it will be seen that he was a friendly witness toward the ap- 
pellant and did all in his power to break the force of what 

he was compelled to tell. The other is that appellant 
183 heard this evidence and did not deny or explain it, thereby 

admitting that it was stated in its most favorable light for 
him. Neither is there the least inconsistency between this evi- 
dence and the testimony of appellant. What is the “ legitimate issue 
arising from” this “evidence”? By appellant’s own statements to 
Mason the following facts are admitted: 1, appellant had been in 
the employment of the deceased for four or five years; 2, deceased 
had recently employed a new man and placed him over appellant ; 
3, deceased had reduced the salary of appellant; 4, appellant had 
taken offense at this; he was not feeling friendly towards deceased 
and had denounced him as a “dam- rascal.” But it may be con- 
tended that defendant did not mean to apply the term rascal to 
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deceased, but meant that deceased had treated him as though he, 
appellant, were a “dam- rascal.” This is an unnatural construction 
of the language, but accept it and it will only intensify the ill will 
which appellant is proven to have entertained against deceased. 
‘ew things will excite greater resentment on the part of any person 
claiming to be respectable than to be treated as though he were a 
“dam- rascal.” It is therefore an unavoidable “ legitimate” conclu- 
sion that for more than a month before the homicide the appellant 
entertained a “grudge” against deceased; that his mind was in- 
flamed toward deceased with ill will and hatred, evidenced by the 
use of such violent language as “dam- rascal.” Here we have the 
first element of express malice undisputed ; and, according to appel- 
lant’s own statement, this grudge was not only without just ground 
for support, but it clearly grows out of that communistie spirit which 
now constitutes the chief disturbing element in the social system 
and which ts directly at war with the spirit of our free institutions, 
viz., the employe claiming the right to be aggrieved because his em- 
plover exercises the unquestionable right of employing some other 
man and of giving him a moreprominent and confidential position, 
and denouncing his employer as a “ dam- rascal” because that em- 
ployer did not place as high an estimate upon his services as he did 
himself. Thus from appellant’s own mouth we have the origin of 
the feeling of hostility which he bore toward deceased for about one 
month and which grew and took form until the afternoon of the 6th 
of July, 1889, when it culminated into the deadly purpose of the 
assassin, which was executed in such a cruel, cowardly, and brutal 
manner as to send a thrill of horror through the heart of every one 
who reads this bloody record. 


1S4 Admitted Fact No. 2. 


On page 35, line 18, Transcript, will be found appellant’s evidence, 
as follows: “I suppose it was between 9 and 10 o'clock Mr. Evans 
came down in the store and commenced talking to me; asked 
me how the stock was and a good mnany questions, and then he Savs, 
‘Mr. Davis, I don’t think I will need your services any longer than 
the 15th,’ and he said, ‘This is not all; | have it from the very 
best information that you have been too intimate with a lady here 
in the house.” I says, ‘Mr. Evans, what lady is that?’ and he 
says, ‘ That is enough for you to know, that you quit on the 15th,’ 
and walked off.” This is perfectly consistent with Mason’s evidence. 
It is only what might have been expected. The employer, for 
reasons satisfactory to himself and which no one else hada right 
to control, had previously given preference to some one else in the 
matter of employment and put this new man over appellant in the 
affuirs of the business. Not finding appellant’s services as valuable 
as he had once regarded them, the employer had reduced appel- 
lant’s salary. Appellant takes offense at this and talks of the em- 
ployer asa “ dam- rascal.” Being in this dissatisfied frame of mind, 
it follows as a matter of course that his services became less valua- 
ble to his employer, and his discharge follows as a natural conse- 
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quence. As to this part of appellant’s testimony, its truthfulness 
~annot be questioned. As to the statement with reference to the 
lady, the State repudiates it in whole and in part, but for the pur- 
poses of this argument will not attempt to show its falsity, which 
the record proves overwhelmingly, and will allow it to stand as the 
truth. What is the “ legitimate ” deduction to be drawn from this 
testimony? The mind of the appellant for a month or more had 
been inflamed against the deceased for reducing his salary and put- 
ting anew manover him. He hasbeen complaining to his friends 
about it and saying that the deceased had treated him like a 
“dam- rascal.” From his standpoint fresh provocation had been 
given; another injury has been inflicted upon —. A new man has 
been emploved and put over him. His salary has been reduced. 
Now he is discharged. If the reduction of his salary and putting a 
new man over him was such a serious offense as to excite his anger 
and call forth the charge of having acted the “dam- raseal” with 
him, how much greater must have been his resentment at his dis- 
charge? Grant that the language attributed to deceased with ref- 
erence to the lady had been used, from the standpoint of the appel- 

lant it would have added insult to injury and would have 
185 increased his resentment towards deceased. It strengthened 

the State’s case on the point of ill will. It makes more cer- 
tain the evidence on the subject of express malice. So, then, there 
is no escape from the conclusion, upon appellant’s own showing, that 
on the morning of the homicide he did bear a grudge against de- 
ceased. 

Admitted Fact No. 3. 

On page 12, Transcript, will be found the evidence of Dan. Prich- 
ard, which is as follows: “I remember the day on which B.C. Evans 
is said to have been killed. I am acquainted with the defendant, J. 
W. Davis. I saw him on. that day, about half an hour before I 
heard of the killing. Davis bought a pisto! from ime on that ocea- 
sion.. I loaded it for him. He told me what he wanted with the 
pistol. He says, ‘There is a bitch prowling around my house. 
There is about a dozen dogs out there and I cannot sleep good, and 
I want to pepper them some;’ and we selected this pistol, and he 
said he would take it and for me to load it, and I loaded it. I loaded 
five barrels. * * * Hedid notcall for any more cartridges than 
what were in the pistol. * * I don’t think he was excited 
when he was in there.” Appellant was upon the witness stand after 
hearing this testimony, and yet he did not attempt to deny or ex- 
plain it. There are several observations that are hecessary to be 
considered in this connection. This evidence, taken by itself, might 
or might not amount to much, but when viewed in connection with 
the admitted facts of this case 1t becomes of fearful significance and 
indelibly affixes the brand of Cain upon appellant’s brow: 1. The 
reason given by appellant for the purchase of the pistol was evi- 
dently only a cover for some other purpose. If he had wanted it to 
take home with him to shoot dogs he would have purchased more 
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than the cartridges with which five of the six cylinders of the pistol 
were loaded. He could not have shot a bitch and twelve dogs with 
five cartridges. This would have been as difficult an undertaking 
as was his subsequent futile attempt to screen his guilty head at the 
expense of the reputation of the woman whom he professes to love. 
lf he had wanted to pepper dogs who disturbed his sleep at night a 
shotgun would have been much more effective. If he had wanted 
to shoot dogs with a pistol, why did he not purchase it as he went 
to dinner and take it home with him then, or why did he not 
wait until his work for the day was over and purchase and take 
it home with him that evening? What sudden emergency im- 
pelled him after returning from his dinner to leave the store 
about an hour before the killing of deceased and purchase 
186 ~—s this pistol? How does it happen that this particular bitch 
and twelve dogs had never disturbed his slumber until after 
he is discharged by deceased ? Why does he begin to hunt for de- 
ceased as soon as the pistol Is purchased and never cease that hunt 
for a moment until his hands are red and dripping with human gore 
and innocent blood? ‘That appellant purchased the pistol to shoot 
dogs may be possible, but I respectfully submit that it is not a 
“legitimate issue arising from the evidence.” When on the witness 
stand appellant did not deny that when he stated to Prichard that 
he wanted to shoot dogs he referred to and meant no other person 
save and except B. C. Evans, and him only. He ignored this evi- 
dence entirely, and thereby not only admitted the truthfulness of 
Pritchard’s evidence, but also his inability to explain it. If it had 
been susceptible of any other explanation he had the opportunity to 
offer it. Having failed to speak then, it is too late for the plausible 
theories of counsel to prevail now. Can any sane man, in view of 
what had preceded and what immediately followed, for one single 
moment doubt but that appellant, animated by ill will and a “ former 
grudge” against deceased, cooily and deliberately purchased that 
pistol for the purpose of taking the life of B. C. Evans? If so, upon 
what evidence in this record can that doubt find a reasonable basis ? 
[ challenge and defy the distinguished counsel for appellant to cite 
one single word of testimony that will bear such a construction with- 
out violence to the plainest dictates of reason and common sense. 


Admitted Fact No. 4. 


The admitted faets in this record not only show that the appellant 
was animated by ill will toward the deceased and that appellant pur- 
chased a pistol coolly and deliberately, but it is also an admitted fact 
in this record that immediately after purchasing this pistol appel- 
lant began to hunt for deceased ; that appellant left his place of busi- 
ness to hunt for and waylay the deceased until he found a favor- 
able opportunity to steal his life The evidence of Dan. Pritchard, 
above quoted, shows that the pistol to “shoot dogs with” was pur- 
ehased about thirty minutes before he, Pritchard, heard of the kill- 
ing; or, in other words, that within thirty minutes after appellant 
had purchased the pistol Pritchard heard of the killing of deceased, 
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Conduct speaks louder than words. Let us see from the evidence, 
undisputed and thereby admitted, what the conduct of appellant was 

after that pistol had been purchased. On page 19, line 14, 
187 will be found the undisputed testimony of W. F. Rogers, 


which is as follows: “There is a piece of curtain covering ) 
the front opening between the clothing department and the carpet 7 
department. Shortly before the killing I saw Davis go there and 
look through. ‘The curtain was in two pieces and came together in ; 
the center. He pulled one of them one side and looked in through. 
I saw him look through there twice that day. The last time was, I 


should say, probably thirty minutes before the killing. After he 

went away I went and looked through and saw Evans and Eckert } 

in the office.” On page 14, line 11, Transcript, will be found the | 

evidence of A. L. Eckert, which is as follows: “I had been there 

some twenty minutes or half an hour. When I was there Davis | 

passed through this building. He came through the west opening 

and passed through the front door. I had not been there buta little | 

while when he first came in. He came again and walked up about i 

there. I was standing against the safe. [Evans was sitting and I 

was facing him talking to him, and Davis walked up and stopped. 

[ saw Davis when he walked up.. He stopped and I turned around 

and faced him. He was then making a motion like this, going in 

fora paper. I thought he wanted to show it to Mr. Evans. When 

I turned around Davis turned around and went back through the 

opening. Not a word was spoken.” On page 17, line 19, will be 

found the testimony of Walter Wyatt, as follows: “ I saw the defend- 

ant, J. W. Davis, a few moments before the killing of B. C. Evans. 

I was standing at the opening at the back part of the building, ata 

basket that goes up there. I saw the defendant, Davis. He passed 

me and went and looked in the carpet department. He went right 

through that archway; don’t know how far he went. He came 

back immediately and went through into a little dressing-room we 

have over this side of the building, on the south side of the cloth- 

ing department; could not say exactly how long he was in there— 

some three or four minutes. Then he came back right through the 

opening in the rear of the clothing and carpet departments. When 

lhe went in there I started to the front. I heard the shots when | 

had gone about two-thirds of the way to the front.” Appellant 

heard all this evidence. He did not pretend to deny a single word 

of it. On the contrary, he, in express words, corroborated it. On 

page 36, line 9, will be found appellant’s testimony, as follows: “I did 

not see Mr. Evans from about 9.30—somewhere along there—until 

after 1 got my dinner. I suw him in the afternoon, after dinner. 

I think the first time I saw him was behind the dress-goods counter, 
talking with some one—I forget who now—and I passed 

188 on down; passed by the counter two or three times and 
walked in the carpet-room two or three times,” ete. Let it 

be rememLered that appellant testified that he was employed in the 

clothing department. This court has the diagram showing that the 

clothing department is twenty-three feet and a fraction wide by 

eighty-seven and a fraction feet long; that it — surrounded by brick 


a 
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wails and only connects with the other departments by doors or 
archways. If appellant was not hunting for deceased why did he 
leave the clothing department, his place of business, and walk up 


and down before the counter when deceased was behind it talking 
to some one? If ap pelli int desired LO see \ sed 1 Upon a peaceful 


mission why did he arm himself aio dandy ated before seeking 
the interview? If appellant was not hunting for and waylaying de- 


ceased why was he peeping through thut front arcoway, watching 


deceased as he sat talking to Eckert, unconscious of the storm then 
gathering aad which so soon afterwards spent its fury upon his de- 
fenceless head? If appellant was not making it his business to 
hound deceased to his di ath why did he leave the clothing depart- 
ment and oO three times into Lue carpet dep irtment where deceased 
was and where appellant had no business? On coming into the 
( irpet dep artment the second time and w UKRINoS Up to where de- 


ceased and Eckert were why did he stop, and why did he raise his 
hand to his poe ket as though he was golng tor s ymething, and why, 


when Eckert turned and faced him, did he drop his hand to his 
side and turn and walk off without saying a single word? In the 
light of preceding and subsequent facts he walked up there to kill 
deceased then. It was not a paper, as Eckert supposed, for which 
he raised his hand to his pocket. He raise i his hand for the pist 
which but a few moments before he had purchased from Pritchard 
to “shoot dogs with.” WI hen Kcekert turned and faced him, for 
some reason his heart failed him. Doubtless because he feared 
that Eckert would catch “ hand and stay his deadly purpose; so 


he bides his time. He picks an opportunity when no one would be 
there to interfere. He goes back into the clothing department and 
waits, like a tiger in its jungle,for Eckert to leave and give bim 


an opportunity to pounce upon his unsuspecting prey. He be- 
comes impatient. Wyatt sees him go and look into the carpet 
department through the back archway He immediately re- 


turns and goes into the dressing-room and remains in there 
three or four minutes. He doubtless saw Eckert coming. LEck- 
ert swears that just 
189 sitting in the chair, and went through the back archway and 
deposited SOT money al the othee and started back when the 
shooting vevalh. ‘Then there Is no ese apie Live conclusion that when 
Wyatt saw appellant look in at that back archway and then go im- 
mediately into the dressing-room and stay there three or four min- 
utes, that when appellant looked in at that archway he saw Eckert 
COMM LOY, and that he Fol back into that dressing-room in order LO 
hide himself until Eckert should pass by, and thus afford appellant 
the Opportunity to catch deceased DS himself, for which appellant 
had been planning and watching for half au hour. Eckert had 
thwarted his devilish purpose a few minutes before when he turned 
and faced him. He will not let Eckert see him now, so he hides until 
Eckert has passed by. These are the uncontradicted facts of this 


befo re ihe st) OL NY he left deceased 


case. Can it be said that implied malice is a “ legitimate issue aris- 


ing from ”’ this “ evidence”? 
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Admitte Fact No. 5. 


During all this time appellant was perfectly cool and collected. 
He acted with the utimost deliberation ; there was no evidence of ex- 
citement; appellant did not do or say anything to indicate his pur- 
pose. Pritchard swears that appellant was not excited when the 
pistol was purchased. No witness for the State saw any evidence of 
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exciteinent ine appellant hnimselil does now Cliath thi ib 1e@ Was la- 
boring under the least excitement. His conduct from b winning to 
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a 1S met ) fant deni 
design. In this argument I have not presented a single fact denied 
)} . . i ; : : "Str ere »\ 4 oat i 
by appellant or a singie tact that 1s In anywise Inconsistent with 
« a. a ; ‘ a oe , ! 1 
the entire truthfulness of his evidens His statement of the facts 


' 


attending the homicide do not in anv sense either excuse or miti- 
gate his act. Admit that the deceased was makin : 
him; admit that the deceased was armed; admit that deceased 
fired ashot at him or stabbed him with a knife, and still appel- 
lant’s case is one of cold-blooded, premeditated assassination. He 
swears that he approached deceased and Dt 
His previous grudge and deliberate preparation; his huntin 
deceased, armed with a deadly weapon; his waylaving deceased ; 
his hiding in the dressing-room, all show beyond all 

doubt that he was animated by a fixed and deliberate intention 
to take the life of deceased upon the first opportunity. If, for this 


purpose, he began an altercation iv order to get | 
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to provoke an attack from deceased to obtain a pret v1 

him, it matters not to what extremity he was reduced, le is 
190 still an assassin in the eve of reason and of the law. But it 

is claimed by connsel that appellant might have gone to de- 
ceased for the purpose of inquiring further about the cha 
appellant claimed deceased had made against him in connection 
with the lady and without any purpose on his part to raise a diffi- 
culty with deceased and do him bodily harm. ‘This is more than 
appellant claimed for himself when he was on the witness Stan 
He not only had the right to explain his conduct, but it was his 
duty to do so. lle never once said that he went to deceased to have 
a peaceful explanation. He never once said that he did not intend 
to kill deceased when he entered the carpet department He did 
not say what bis purpose or business was in going into the carpet 
department. There is not a single word of evidence showing that 
he wanted a peaceable explanation. If he wanted a peaceable CX- 
planation, why did he purchase that pistol before starting out on his 
hunt for deceased ? Why did he waylauy deceased ? Why did he 
hide in that dressing-room when he saw Eckert coming? Why did 
he shoot at deceased after deceased had fallen to rise ho more, and 
after he had heard the despairing cry of that unarmed and unoffend- 
ing man calling to him, “ Ob, Mr. Davis, don’t?” Why did he con- 
tinue to fire at the back of his bleeding, defenseless, and dying 
victim, as poor B. C. Evans lay upon the floor, convulsed with the 


agonies of death and calling upon God with his expiring breath to 
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danger was appellant in 
| terrible facts. No 

They are admitted facts in 

acts testified to by the 

vsical facts 1 the case, 

vely the falsity of appel- 

e killing, and taking 
nd givin 


hit 
muss ol 


conelus! 


to be true a r full ecre- 


dence to his own statements, there is but one legitimate paren 
warranted by the testimony 1n this case, and that conclusion ts that 
cL pd poe lant is oullts ol murdet in the firs leg! lf the facts here- 
inbefore cited be true, which Is not denied, and if the conclusions 
nerein di iuced from those ructs be correct, which I respectful lly , 
submit are t only “legitimate ” conclusions wing out of these 
facts, then there is absolutely no murder in the second degree in this 
cuse, and under the repeated decisions of this court 1t 1s imtnaterial 
whethi nexception was taken tothe charg special instructions 
were ask don the law of mur ler in t s nd degres Not be- 
10] va‘ legitimat- issuearising from the evidences aac S 
would have been a violation of both the letter and the spirit 
of the w for the eourt to have given such an instruction. The 
charge of the court upon the law of self-de s full and clear. 
he jury are told that 1f appellant’s theory of 1 case was correct 
th , SLIOUIO icquil 1m inless the ey le} f ther showed bevond 
1 reasonable doubt that eager had provoked the difficulty in 
order to get a pretext to slav the deceased, in ich event he would 
be guilty of murder in the first dons e,nu matter to what extremity 
he ma ive been reduced in the confli lhe correctness of this 
iustruction is not questioned. Under 1 tl irvy were required to 
acquit the appellant if they accepted his theory unless they further 
found that ti Ll voked thie difheutts ror { purp se and with he 
formed design and intent to take t! life of s adversary.” ‘The 
omission to tell the jury that if he provoked the difficulty with a less 
ritiiil pitene tit might be : uilty of murdet! 1 tne second degree, 
or of manslaughter, was an omission in appellant’s favor. Un ler 
the instruction as vivell, li thre jury gave Ci dence to appe 1] lant’s 
statement, they were bound to acquit him wether, unless they 
found that he provoked thie difficulty with a certain clearly ¢ tated 
purpose. No less purpose would warrant a co ection. U Poe the 
instruction as given they would have been forced to give hie his 
liberty unless they found, beyond a reasona loubt, that his pur- 
pose in provoking the difficulty was a deadly o1 This was giving 
. ‘ } . i 
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gave him a clear instruction on the question of self-defence. The 
court then put one limitation upon that right. This limitation was 
put on in such form as to throw the heaviest possible burden of proof 
on the State. Appellant did not then object t to the issue thus formed. 
Being convicted, he how says the cour t shoul 1 | nave put Al least one 
more limitation or restriction upon hie chanees of an acquittal, and 

that heought to have a new trial because this was nof done. A 
192 more paradoxical position was never tak before a court of 

last resort than that now occupied by appellant’s counsel. It 
does not arise from any want of learning or ability on their part. 
They have been forced to take it OY the des} eration of their cause. 
It is { his or not thing. The fairness of appellant’s Ut ‘ial and the justice 
of his condemnation is thus vindicated by the positions of the very 
counse! who are trying toscreen his guilty head from | 


— 
~e 
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ng the just man- 
dates of the law. In effect their arguments amount to an admis 
sion of record of the hopelessness of their cause. In Bishop's case 
the supreme court, in laying down the rule which should govern 
trial courts in preparing their instructions, on page 402, uses {| 
following language: “ When the evidence tends sufficiently to the 
establishment of a dé ic nse or mitigation of the offense charged ‘Ls 
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judgment LO be exercised Dy the district judge in the first instance 
e * 


and afterwards by the supreme pen on appeal lf its foree Is 
lee ] } ' ror “1 on Lp : - lice] ‘ ] if oy BY ' , ’ Oto 
qaeenier to d¢ very weak, trivia ight, and its auppmcavion renmnore, 
the court is not required , | | 
hand. it is so pertinent and foreib 
. . } ’ ’ ° : . At ™ 
supposed that the jury could be influenced by it in arriving at then 
verdict. the court should 
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ner does that weaken, detract from, or alter the rule above laid 
‘ 4) } > s } Rn P ) ] ‘ 
down? ‘This decision can be carefully studied from beginning to 


end, and not one word can be found in it which is in the least in- 
consistent with the rule cited. We are not concerned with the final 
disposition of Bishop’s case. Weare dealing with the rule of law 
which it meeerenes But LO consider the question Ot reversal 
Bishop 1 1S indict r the theft of a certain cow His defense 1s 
purch: ise In good ‘faith. On page 391, 1n dis 


‘ussing the evidence 
the court says: “Tl ie defendant proved that sl 

witness) said sh: did not claim any eattle as hers not branded. This 
she denied. He also proved by George Adams, nephew of Mrs. 
Lizzie Hill (the prosecuting witness) and who attended to Mrs. 
Hill’s cattle and lived with her, that he was present when 
Bishop bought this cow in a certain store In Corsicana from a 


le (the prosecutin iy 


man by the name of Keel, and that he went with them to a 
certain place—to the juncture of Post Oak and Elm creeks, where 
they found the cow on the same day.” On pages 102 and 405 aaa 
courtapplies the rule hereinbefore stated as follows: “To appl 
193 the rule here indicated * 7 * it is sufficient to say th: it 
there was evidence in the testimony of Mrs. Bishop and 
of George Adams which sufficiently tended to establish a defense to 
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require the court to have instructed the jury as to the import of the 
lent taking, or to have informed them what facts would 


terms fraudu 

rebut the presumption of a fraudulent taking of the inimal.” So 
the court Says, Lt) express terms, that the case is reversed in con- 
form:ty with the rule which I now invoke. ‘That the reversal was 
Proper cannot be qui stioned., No one saw app l] int steal the COW. 
The only witness to the taking swore that appellant bought the cow 
in good faith. That the rule laid down is not correct counsel by 
argument does not attempt LO demonstrate, but content themselves 
with the ass rtion that the case was reversed The rule laid down 
in Klam’s ease, 16th Ct. App., lO. and 17 Ct. App 96, by a full beneh 
of this very court, without a dissenting 0) but follows and 
Roberts’ opinion in the Bishop case. While it is 


- 


r 
true that some words can be culled out of the reports which appear 
ct with this line of decisions, yet upon an examination of 
the question at issue it will be found that the conflict is only ap- 
parent. Neither of the three cases relied upon by the State have 

1 qui stioned before. The rule established by these cases Is 
nly the law upon principle, but it is the necessary deduction of 
statutory provisions. Art. 685 of the Code of Criminal Procedure 


s as follows :,“* Whenever it appears by the record in any criminal 
iclion, UPOn appe al of the defendant, that an of the requirements 
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of the eight preceding articles have been disregarded the judgment 
shall be reversed, provided the error is excepted to at the time of 
the trial. The first of the elglit prec ling articles referred to re- 
quires that “the judge shall deliver to the jury a written charge, in 


is ] } ! | ] ? . = . 4 | ] ; Be E 7 
which he shat listinetls set forth tive w applicable to the case 


lwo things must coneur under these provisions to entitle an appel- 
e must have failed to “ distinctly 


lant toa reversal: Ist, the judg 
| pw) } , } 
rti iw ipplicable to the case: Zna, the appellant must 


’ 
’ . i , F . A : » + re% . . 
ve excepted to tbls errol at the time or the trial. his is the 


3; ; oss 
pian inguage Ol the law: it requires no expianation: 1b wili not 
idmit of misconstruction, But is there no other statutory ground 


: 


new trial covering substantiaiiy the same field ? Suppose 


: } ‘ ‘ ] : , 
ppeillan i”aiis to except to the error at the time of the 
Be — " : oF » 9 lan §) an) et 777 eo ' 
irial, what ire his rights pec. 2 OF the rt iié Of the Code 


. | 7 » . . | . . ™ . m ‘* j R as ae . = : 
Authorizes a new trial or reversal, when the court nas misdirected 
; 4 © 


the jurv as to the law or has committed anv other material 


14 error calculated to injure the rights of the defendant.” Under 

the first clause of this section there must be a positive misdi- 
rection “as to the law.” An omission to charge upon the law appli- 
cable to some issue raised by the evidence is not ground for a new 


. } ] » 2 : ; | . . . ' sls wa ] 7s . 
irial unless tt 1s oj such Aa character as to vpecome a Inaterlai erro! 


“ulculated to injure the rights of the defendant.” If appellant 
, : _ ] ° ' s* FT ’ ’ * ‘ ad 
‘xcepted to the action of the trial court In failing to charge 


df 
murder in the second degree, then, if he could have shown that 
there was evidence in the record which would make this issue “a 
legitimate deduction which the jury might draw from the facts” 
(Johnson v. The State, 27 Tex., 766), he would be entitled to a new 


} 


trial. In this brief an argument has been made from this stand 
point. It is most earnestly insisted that there is no such want ol 
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evidence on the part of the State of express malice, nor Is ther any 
such testimony on the part of appellant, in view of the undenied and 
therefore admitted facts of this case, as make murder in the second 
degree a “legitimate deduction which the jury might draw from 


the facts.” ‘Therefore the fact that appeil int did not except Is 1m- 
material, and the judgment of the lower court should be affirmed. 
While this argument is submitted the rights of the State are not 
waived under the otha r view of the Cast App llant did not exe ) 


| - ’ } : ’ ) 

or request special instructions. He accepted and gained a decided 
' . : . 

on which his case was tried. Owing to 


. | ' ] Cerne eae : ap f ' 
lature to shrink Trom lnuilicting extreme 


advantage by the issue u 
the disposition ot human 
punishment in euses where a lower punishment would re; 


’ 
, 
i 
? 


— 
a 
a 
~ 
- 


Imposed an Increased prospect ol acquittal is giveh a delendant when 

ie ic |y} . : ee on } > 0% . Te. sf so (af — +} 

the issue is liberty on the one hand v1 lnprisohmMent for ille or aeath 
1} } : } } } C6 a + nra rts 

on the other hand. Appellant ClulmMed seil-detense, An instruction 


° ? ’ . ' 4 ' 
covering all he claimed was given. ‘To this instruction but one 
1] itaty rs ? \ 1] ligt rot vy eParyt W itl wiraft « Ou 

limitation was pul. Appellant did not excep! ith What show ol 


reason can he now claim that a new trial should be granted 
him because the court did not put yet another limitation upon 
his chances of acquittal? Having failed to except or to request 
special instructions, he must now show that failure of the 


court to charge upon murder in the second degree, growing out 
i 
i 


of the imperfect rignt ol self icgiense, Was a ~ tnaterial error Cal- 
culated LO injure aat rigits ol thi defendat | Su I) 5 tél lan- 
guage of th statute as Wt is 1 VO! 3 Sou 0 ZK 
and enunciated by our highest tribunals and 1 r questioned be 
fore. Counsel for appellant have not undertake »denv the abso 
lutely crushing 1 eon iUSILVe TO] LOe Sta vid 
195 We present three disinterested and vnimpeachable witnesses, 
whose testimony shows that app int cam Ipon ad sec 
unawares; that deceased was sittin i. chair unsus| ngly read 
Ingan Wspa pr ind tn e238) i 5 bOU \  Thitih } is 
warning or chance for his life,coolly and deliberately shot deceased 
as though he were a dog ora hog. The malignity of anppellant’s 
heart is farther shown UY the Undaisp | fa that he d ra ' 
fired three shots at the back of a prostitute, Unarme i, bleeding, and 
dying fnall, as though he not only Was Crtihi ied LO I ike his iile, 


but his heart was also fired by the devilish purpose of preventing 
° ' ~ ie ee ‘ } +1 
deceased rom OULAININS Pparaoi a 1d havor with God Lop Pant 
: } ) — 
shot three times atthe back of the head of poor b. C. Evans when, 
: 44] 
with the ratt!] 
TT TT \ 1] 7 lin if i ; . ' 
mere 4 Upon pith. 4 p> po bieitit [Litt sé ii eae. 7 ete ia se 


Q } P - } : ) } ‘ ‘ ) ’ 
e of death 1n his Luroat, he was praying to Wod to liave 


~~ 
we 


’ 


i 
excited then. No one else claims that appellant was excited then. 
Appellant did not deny that after the fi 


heart’s blood of deceased, deceased called to him, “Oh, Mr Davis, 
den’t.”. Appellant did not deny that after deceased was prostrate 
upon the floor, with his face downwards and his back towards him. 
and while deceased was struggling with the “ King of Terrors” and 
praying to God for that merey which appellant had refused him, 
that he. appellant, stood over his Victim and cOUllY an delib rately 


fired one, two, three shots. He could not deny. The holes made 


—“~ 


—“~— 
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by these cowardly and cruel shots yet mark the place from which 
the innocent blood of B. C. Evans cries aloud for justice. How, then, 
ean it be said that appellant was injured by the failure of the court 


to charge murder in the second degree? If not injured he 1s not 


om) 
? 


entitled to a reversal uuder the statute. | ‘alte for tpt cite 
Blocker’s case. ‘There is no similarity between that case and the 
case at bar. On the contrary,each presents tne opposite extreme of 
the other. Ist. In Blocker’s case the State failed to show previous 
il will, and the defendant proves that on the day prior to the homi- 
cide the deceased and defendant were together and parted upon the 
most friendly terms. In the case at bar the State proved that ap- 
pellant entertained ill will toward deceased for over one month, evi- 
deneed by his calling deceased a “ dam- raseal »y appellant’s own 
| will was intensified on the morning of the homl- 
nd. The meeting between Blocker and the deceased at the 
time of the homicide was not shown to have been the result of de- 
sign on the part of Blocker. In the case at bar the State has shown, 


— 


i 
and the defendant’s testimony corroborates the fact, that for 
1G half an hour prior to the homicide the appellant did nothing 
excepthunt forand way! = |,and that before begin- 
¢ this huntand evidently In pursu: ince of a former design appel- 


int deliberately armed himself with a deadly weapon. ord. There 
were no eve-witnesses to the killing in Blocker’s ease. The cireum- 
stanees of the killing are left entirely to conjecture. ‘Two men, not 
only without enmity toward each other, but proven to be friends, 
nat bv chane One is found dead ina case like t his the mind 
would naturally hesitate on account of th ick of evidence of 
CXpress mailer rn thas part OF Lie State Aas Wit is the positive. ule 


" : , * " : , 
: wa . sey >. " > 5 t ’ ’ ’ ‘ ‘ . 
disputed evidence of friendship on the part o T lefendant Mur- 
> & 


) ehara bVOU i iW Of} murder it) the 


(1 ' i] | 
. Ol) | LiLinOous n not except d LO, Was 8U 1 a material error 
| to ie rights ol lant, and this 1s 
that th irt decided. In this case there are three eye-witnesses 
and many undisputed physical facts, all proving as clearly and con- 
clusively as itis possible for human evidence to prove anything that 
appellant is an assassin of the deepest and blackest dve. 4th. In 
blocker’s case 1t was an undisputed fact that deceased was armed 
! } } } ' os } 
with a pistol, several barrels of which were empty and several bar- 


j 

rels were louded in the case at bar It Is an Indisputes fact that 
deceased was not armed: that he had nothing In his pocket except 

b| | h-el nty-five cents in 
money, and that he was found with his right hand doubled up under 
him, cderngen. al Hegre ey That the reversal in Blocker’s case was 
proper cann denied by anv one who will thoughtfully consider 
the facts as or sented by the record ; but counsel for appellant selze 
as drowning men upon the isolated clause in the opinion of Blocker’s 
case on the subject of charging the law of murderin the second de- 
gree as follows: “It is only when there is no evidence tending to 
present that issue that such a charge may be safely omitted.” They 
construe the clause as meaning that if there isany evidence tending to 


hrok ay 
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present that degree the court must give such an instruction. There 
isa manifest difference between saying that a certain Instruction can- 
oO give such 


cc 


sy * 


not be safely omitted and in saying that the omission | 
an instruction will necessarily result in a reversal. In _ the first 
case the court says that the omission is unsafe; that it hay Or may 
not result in reversal. In the other case they would be saying that 


the omission would necessarily be fatal. Any of the serious 
197 diseases to which human flesh is heir are dangerous and there- 


fore unsafe, but the percentage of recoveries is ordinarily 
much greater than that of the deaths. ‘To say that a certain thing 
is unsafe is very different from saying that it is fatal; but it — un- 
fair toa court to construe language of an opinion except In con- 
nection with the particular point under discussion. It is also much 
more unfair to attempt to construe language in such a manner as 
to make the opinion of the court contradictory. In Blocker’s case 
the rule now contended for was not discussed. In the 
facts of that case the rule would not apply. It was immaterial 
whether an exception was taken to the charge or not, because the 


ight of the 


record shows that the omission to charge on murder in the second 
degree was a “ material error calculated to injure the rights of the 
defendant,” and, therefore, under the statute, the appellant was en- 
titled to a reversal without reference tothe question Of an exception. 
In justice to the court it must be presumed that the language used 
had reference only to the particular facts of that case, and that it 
was not intended to alter or abridge a rule required by the statute 
cisions Which would be appli- 


- 


and sanctioned by these express d 
cable to a different state of facts. Counsel may contend in their 
oral argument that a difference exists between charging upon de- 
fenses and offenses generally and in charging upon different degrees 
of the same offense. ‘The length of this brief will prevent my dis- 
cussing only possible objections. I will, however, remark that the 
Blocker case, which they invoke, is expressly against them on this 
point. In replying to this very objection Judge Willson says: “ We 
have found no authority, however, which directly holds that an 
omission to submit to the jury the issue and law of murder in the 
second degree, when the evidence conclusively shows murder in the 
first degree, presenting no facts from which a jury might legiti- 
mately find murder in the second degree, will vitiate a convic- 
tion for murder in the first degree.” As to the alleged error in 
the trial court in refusing a change of venue, I do not care to 
make any remarks besides those contained in the original brief 
for the State, beginning on page ol. | also refer the court to 
page 38 of the original brief for the State’s reply to the alleged 
error in refusing a continuance. These are the only questions 
raised by appellant’s brief for a rehearing. I trust that I am prop- 
erly impressed with a proper sense of the solemnity of this occa- 
sion. I recognize its awful consequences to appellant if the judg- 

ment of the lower court be affirmed. The prosecution of this 
198 case has been a most unpleasant and painful duty to me. If 

it were only the question of punishment of the appellant I 
would never have undertaken it; but a yreater question is at stake. 


J. W. DAVIS VS. THE STATE OF TEXAS. 169 


The life of appellant is of course important, but the peace and well- 
being of societv and the sanctity of human life is infinitely more 
important. It is for these sacred interesis that I plead. Under the 
facts of this case I am defending, not prosecuting. I ask for pro- 
tection; not venge-nce. With all the earnestness of conviction I 
submit that appellant has forfeited his life to society, and that public 
justice demands his execution in order that assassination may be 
made dangerous as well as odious, and that the men, women, and 
children of ‘Texas may be secure in their lives. Counsel for appel- 
lant, in their brief, express their belief in and profound reverence 
for God. lt is, therefore, Hot inappropriate LO close the plea for the 
State with a citation of the Divine law upon the subject of assassina- 
tion: “ Whoso sheddeth man’s blood, by man shall his blood be 
shed, for in the image of God made He man.” Gen. ix,6. “He 
that smiteth a man, so that he die, shall surely be put to death.” 
Ex.xxi,l2. “Butif aman come presum-tuously upon his neighbor, 

iy him, thou shalt take him from mine altar, that he may 
die.” Ex. xxi, 14. “And he that killeth any man shall surely be 
put to death.” Lev. xxix, 17. “ But if a man hate his neighbor, 
and lie in wait for him, and rise up against him and smite him 
mortally hat he die and fleeth unto one of these cities; then the 
elders of his city shall send and fetch him thence, and deliver him 
into the land of the avelger Ol blood, that he nay die. ‘Thine eye 
shall not pity him, but thou shalt put away the guilt of innocent 
vlood from Israel, that it may go well with thee.” Deut. xix, 1. 
“ Moreover, Ve shall take no satisfaction for the life of a murderer, 
uilty of death, but he shall surely be put to death.” “And 


which is 

ye shall take no satisfaction from him that is fled to the city of his 
refuge, that he shall come again to dwell in the land, until the death 
of the high priest.” “So ye shall not pollute the land wherein ye 
are, for blood it defileth the land; and the land cannot be cleansed 
of the blood that is shed therein, but Dj the blood of him that shed 
it.” Numbers xxxv, 31. 

The appellant has had a fair trial before a jury, every one of whom 
he voluntarily accepted. Upon his own showing he is an assassin. 
He Was represented upon Lhe submission of the ease In this court by 
his counsel, who not only made an oral argument, but also filed an 

elaborate brief. This court affirmed the judgment of con- 
LYo viction. No sufficient cause is now shown for setting aside 
this solemn judgment. 


<7 
= 


HENRY M. FURMAN, 


(ji ¢ ‘ounsel for State. 


Endorsements: In the courtof appeals. J. W. Davis vs. The State 
of Texas. Replication to appellant’s motion fora rehearing. Henry 
M. Furman, of counsel for State. Filed in court of appeals May 24, 
1890, at Austin, Texas. P. Walton, clerk. 


eg Smith, clerk of the court of appeals of the State of Texas, 
‘vler, do hereby certify that the foregoing, from the middle of 
177 to and including the last line above this certificate, con- 
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tains a true and correct copy of the reply of the State to appellant’s 
motion for a rehearing filed in the court of appeals of the State of 
Texas in the cause of J. W. Davis, appellant, v. The State of Texas, 
appellee, as from the records of my office is manifest. 
Given under my hand and seal of said court of appeals, at my 
office, in the city of Tyler, on this the 2nd day of January, 1891. 
[Seal Court of Appeals of Texas. ] 
E. P. SMITH, 
Ol rk Court of Appeals of Texas. at Tyli P. 


Order Transfe rring Motion for Re. hearing lo Galveston, Dec. él, L55u. 


LV ‘IS 
J. W. Davi ) Decem 


is . 


ber 21, 1889. Appeal from Tarrant County. 
TH a j Motion for Rehearing Transferred to Galveston. 

[, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the three lines next above contain a 
correct copy of the order of said court of appeals made at Tyler in 
the cause of J. W. Davis v. The State of Texas on December 21, 
1889, as appears of record in my office. 

[n witness whereof I hereto sign my name and affix my seal of 
office on this 2nd day of Jan’y, 1891. 

[Seal Court of Appeals of Texas. | 
kK. P. SMITH, 
Clerk Court of Appeals, al Tyler. 


200 Order Transferring Motion for Rehearing to Austin, March 21, 
1890. 


se it remembered that at a term of the honorable court of appeals 
of the State of Texas, begun and holden at the city of Galveston, 
on the first Monday of January, A. D. 1890, when there was present 
the Hon. John P. White, presiding judge, and Judge Sam. A. Will- 
son, the following urders, among others, were made on, to wit, March 
21,1890: 


J. W. Davis, Appellant, 


t No. 2787. From Tarrant County. 
On Motion for Rehearing. 


Us. 


? 
Tue Strate or Texas, Appellee. } 


March 21, 1890.—Taken under advisement and transferred to 
Austin. 


I, H. A. Morse, elerk of the court of appeals of Texas, at Galves- 
ton, hereby certify that the foregong is a true and correct copy of 
all the orders made by this court at the Galveston branch in the 
above entitled and numbered cause. 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at Galveston, this the 25th day of March, 1890. 


[SEAL. | a MORSE, Clerk 
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Endorsements: Copy of orders made at Galveston. .No. 2787. 
J. W. Davis, appellant, vs. The State of Texas, appellee. Recorded, 
page 200. Filed in court of appeals Mar. 29, 1890, at Austin, Texas. 
P. Walton. clerk. Filed in court of appeals, at Tyler, June 21st, 
1890. FE. P. Smith, clerk. 


I, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above matter contained on this 
page Is a correct COpy of a certified COpy of theeorders of said court 
made at Galveston, at the Galveston term of said court, 1890, and 
now on file in my office, as from the records of my office is manifest. 

Given under my hand and the seal of said court of appeals, at 
my office, in the city of Tyler, on this the 2nd day of January, 1890. 

Seal of Court of Appeals of Texas. | 
KE. P. SMITH, 
(CV, yr]: Court of Appeals of Texas, at Tyler. 


2) ] Orde r (ve rruling Motion for R he aring. June L LS9O. 


Be it remembered — at a term of the honorable court of appeals of 
the State of Texas, begun and holden at Austin on the 7th day of 
April, A. D. 1890—presetit, Hon. John P. White, presiding judge, 
and Judges J. M. Hurt and Sam. A. Willson, in the cause of— 


J. W. Davis ) 
Us. >No. 6866. Tarrant County. 
Tue Srate or Texas. } 


The following orders were made: 
June 4, ‘90.—Motion for rehearing overruled. 
Written opinion delivered by Hurt, J. 


I, P. Walton, clerk of the court of appeals of the State of Texas, at 
the city of Austin, hereby certify that the foregoing is a true copy of 
the orders made by this court in the above entitled and num- 
bered cause. 

In witness whereof I hereunto set my hand and affix the seal of 
said court, at Austin, this 4th day of June, 1890. 


[sEAL.] P. WALTON, Clerk. 


Endorsements: No. 6866. Court of appeals of the State of Texas. 
J. W. Davis vs. The State. Copy of orders. Recorded, p. 201. 
Filed in court of appeals, at Tyler, June 21st, 1890. E. P. Smith, 


clerk. 


I, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above matter contained on this 
page is a true and correct copy of a certified copy of the orders made 
by said court of appeals at the Austin term, 1590, thereof, and now 
on file in my office, as from the records of my office is manifest. 

Given under my hand and seal of said 
Seal Court of Appeals court of appeals, at my office, in the city of 
of Texas. Tyler, on this the 2nd day of January, 1891. 
EK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 
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202 Opinion on Motion for Re hearing. Filed June 4, 1890. 


e j ) Is) , = 7 7 ; 
J. W. Davi No. 6866. 5 Mo. No.7. On Motion 


for Rehearing. 


. 
Ps 


is 


Tue Srare. } 


We have read carefully the motion and brief thereon, and have 
listened with pleasure and interest to the arguments for and against 
the same. As in the first opinion, so in this, we will discuss but 
one question, all the other supposed errors being fully met by brief 
for the State. As there is SOC evid nee tending LO reduce the 
offense from murder of the first to murder of the second degree, 
though its force be ever so weak, trivial, or light, counsel for the mo- 
tion contend that it 1s not only the duty of the court below to instruct 
the jury on the less degree, but a failure to so instruct is reversible 
error, whether the omission was objected to at the time or not. We 
conclude that under such a state of case it would be the duty of the 
court to charge on murder of the second degree, because this is re- 
quired by the statute; but as there were no objections made to the 
charge because of this omission at the time, so as to bring the case 
within the provisions of art. 685, C. C. P., does it follow that the 
judgment must be reversed whether the defendant excepted to the 
charge or not? ‘This is the questton, and we understand that coun- 
sel for the motion assume the affirmative, contending that if there 
be any evidence te nding to present murder of the second degree or 
any degree of homicide less than murder of the first degree the 
judge must charge the less degree or degrees, whether requested or 
not,and that a failure to do so will work a reversal of the judg- 
ment, though the charge was not excepted to at the time. If this 
proposition be correct the party who fails LO except to the charge 
occupies a position as favorable as one who objects. Diligence 
in bringing forward the objection at the earliest opportunity has 
ho reward, the careful and the diligent and the careless or heg- 
ligent standing on the same plane. In this conneetion we eall 
attention to the opinion of Roberts, chief justice, 1D Bishop v. The 
State (43 Tex., 390). Hesays: “This difference in the rule, dependent 

upon the time when the objection to the action of the court 
203 is made, is in harmony with the rules of judicial proceedings 

generally, that a party who makes an objection at the proper 
time, which is usually the first practical opportunity, shall have bis 
objection more favorably considered than if it had been inoppor- 
tunely delayed.” In the above the chief justice is wrong if counsel for 
appellant be right. The statute provides, as is well known to the 
profession, that if there be error in the charge in a felony case and 
it is excepted to at the time of the trial, the judgment shall be re- 
versed : but suppose there be error and the accused fails LO accept, 
will the judgment be reversed in all sueh cases? By nomeans. We 
will let Chief Justice Roberts state the rule applicable to such a state 
of case: “It is to be particularly noticed that the record shows, and 
properly by a bill of exceptions shows, in this case that this charge 
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was excepted to by defendant’s counsel at the time of the-trial and 
before the case had been submitted to the jury,and before they had 
retired to consider of their verdict, and that thus an opportunity 
was given to the judge to correct or withdraw the charge if he had 
deemed it to have been Improper, upon a re consideration of it then 
made, before the final submission of the case tothe jury. This, in 
reference to the provisions of our Code of Criminal Procedure, will 
be found to be an lnportant consideration in this case on up peal LO 
this court, D\ the exceptions having been made = shown by the 
bill of exceptions to have been made at the ti the trial, and to 
“eg much nore be neficial LO the defendant than ey, hot then made, 
but made only afterwards, on a motion for a new trial. If such a 
charge is not excepted to at the time of the trial but presented ina 
motion for new rial, which is the next point at which it could be 
presented, then its consideration by this court would be subject to 
another and a very different rule, which would be whether or not 
such charge was an error which, under all the cireuamstances as ex- 
hibited in the record, was“ calculated to injure the rights of the de- 
endant,” and which ts prescribed as one of the crounds for the 
granting of a motion for a new trial in the following language : 
“ Where the court has misdirected the jury as to the law, or has 


C wrap d any other material error calculated to injure the rights 
of - defendant.” With what degree of force must the evidence 
be vet tends to establish an offense or tends to mitigate the offense 


charged inorder lorequire a charge applicable thereto ? Chief Justice 


Robert tssavs that if it ts force is deemed to be very weak, trivial, or light 

and its application remote “the court is not required to give a 
204 charge upon | it.” “If, on the other hand, it is so pertinent 

and favorable as that it might be reasonably supposed that 
thie jury COl iid be in! lt 1e need by if in arriving “At their verdict, the 
Col rt shoul d charge -so as to ft irnish them with the appropriate rule 
of law upon the subject.” (Bishop v. The State.) Hence, unless the 
evidence tending to present a less degree of an offense, or any theory 
of defense, be so pertinent and forcible that it might be reasonably 
supposed that the jury could be influenced by it in arriving at their 
verdict, a failure of the court tocharge thereon would not be ground 
for a reversal in the absence of exceptions. ‘This position Is 1n exact 
harmony with the first opinion in this ease and in accord with 
Bishop v. The State, supra, and a number of cases decided by this 
court, notably Cunningham v. State, 17 C’t App., 96; Elam v. State, 
16 Ct App., 40, and Luper ef al. v. State, present term; see also 
Johnson v. State, 27 Tex., 766. Loose €xprsssions upon this subject 
can be found in the opinions of this court, but the principle is well 
settled and is absolutely correct, whether this court has always ad- 
hered to it or not, that in the absence tt de to the charge of 
the court, for this court to reverse the evidence*tending to present a 
phase of the case o1 theory favorable to the accused must be so per- 
tinent and favorable that it might reasonably, not possibly, be sup- 
posed that the jury could be influenced by it in arriving at their 
verdict. Unless the evidence be of such a character no Injury ap- 
pears, no injury is probable—not possible but probable—and unless 
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this appears there is no ground for a reversal of the Judgment, and to 
reverse in the absence of probable injury would be contrary to prin- 
ciple. ‘This would be the rule as to errors in the charge of the court, 
though excepted to, but forthe statute. Was the evidence presenting 
murder of the second degre of such foree and pertinency as to 
render it reasonably probable that the jury would have been influ- 
enced thereby in arriving at their verdict? As there was no ex- 
ceptions to the charge, this is the vital question. Counsel for the 
motion in their argument carefully avoided a discussion of this 
question when it was the very issue for discussion, and to determine 
this issue the facts must be carefully examined. When these are 
consulted, instead of presenting murder of the second degree with 
such force and pertinency as would render it reasonably probable 
that the jury would be influenced thereby in arriving at their ver- 
dict, when taken as a whole, this degree of homicide is very feebly or 

lightly indicated. This being the case, no Injury Is probable, 
205 and hence no reversible error. We are of the opinion that 
for rehearing should be 


there is no reason why the motion 
granted, and it is therefore overruled. 
J. M. HURT, 

Judge bg. App. 


Endorsements: J. W. Davis v. The State. Opinion on motion for 
rehearing. Overruled. Filed in court of appeals Jun- 4, 1890, at 
Austin, Texas. P. Walton, clerk. ‘To be reported. Hurt, J. Filed 
in court of appeals, at Tyler, June 21st, 1890. FE. P. Smith, clerk. 


[ certify the foregoing, from the beginning of page 202 to the last 
line above, to be a correct copy of the opinion of the court of appr als 
of Texas delivered on motion for rehearing in case of J. W. Davis v. 
The State, as from the records of my office is manifest. 

Given under my hand and official seal Jan’y 2, 1891. 

[Seal Court of Appeals of Texas. | 
KE. P. SMITH. 
Oli y]: Court of Appeals ot Texas. at Tyli ?’. 


Petition for Writ of Error. Filed August lth, 1890. 
J. W. Davis 


v8. 
Tue STATE OF ‘TEXAS. 


Petition for Writ of Error to Supreme Court 
of the lL nited States. 


To the Hon. John P. White, presiding judge of the court of appeals 
of the State of Texas: 

Comes now J. W. Davis, the petitioner in the above cause. and 
presents to your honor that he 1s a citizen of the United States and 
of the State of Texas, and as such is entitled to full protection under 
the laws and Constitution of the United States: that the Hon. R. FE. 
Beckham is the judge of the State district court of and for the dis- 
trict of Tarrant county, Texas, which district is known as the 17th 
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judicial district of the State of Texas, and that said district court 
has jurisdiction of all criminal causes of the grade of felony to try 
said causes originally upon the law and the evidence, and that the 
highest court of the State of Texas having appellate jurisdiction In 
said grade ol otte nses Is the court of appeals of the State of ‘Texas, 
and that the Hon. John P. White, to whom this petition is presented, 
is the presiding judge of said court of appeals, the Hon. Sam. A.Wilson 
and the Hon. J. M. Hurt being the associate judges of said court of 
appeals ; that heretofore, on the 10 day of Septem ber, LSS, in said 
district court, twelve men, purporting to constitute the grand jury of 

said county, presented and filed in said district court an instru- 
206 ment in the form and style of a bill of indictment, charging 

your petitioner with the offense of murder, said offense being 
designated a felony by art. 609 of what is known as the Penal Code 
of the State of Texas,said cause being styled and numbered in said 
State district court as follows: No. 5563, The State of Texas vs. J. W. 
Davis; that such pretended bill of indictment avers, after stating 
the date and venue, that the defendant, your petitioner, “did, with 
his express malice aforethought, kill and murder one B, C. Evans 
by sHooting him with a pistol,” and that said indictment does not 
aver that petitioner did shoot said B. C. Evans with a pistol, and 
thereby fails to aver directly the doing of any act by the defendant 
which did result in the death of said Evans, or any act calculated to 
produce the death of said b. C. Evans, or any deliberation or pre- 
meditation on the part of your petitioner; that said indictment 
fuiling to charge the defendant with the commission of any act with 
deliberation or premeditation resulting in the death of said B. C. 
Evans, said indictment charges no offense at all, and is therefore 
null and void and is not an indictment for murder. Wherefore 
your petitioner says that he has been convict 


—) 


d of a felony, with 
the death penalty affixed, without having first been indicted by a 
grand jury, which is contrary to article 5 of the Constitution of the 
United States, which declares that “no person shall be held to an- 
swer for a capital or otherwise infamous crime unless on a present- 
ment or indictment of a grand jury ;” thaton the trial of said cause 
in sald district court on the llth day of October, LSSY, twelve men, 
who had theretofore during said trial been empaneled and sworn as a 
petit jury by said State district court to try said cause, returned and 
filed in said court a verdiet convicting said defendant of the offense 
of murder in the first degree and fixing his punishment at death, 
upon which verdict judgment was entered accordingly by said 
State district court; that within the time prescribed by the laws of 
the State of Texas your petitioner perfected and entered his appeal 
from said judgment to said court of appeals of the State of Texas, 
sitting at the city of Tyler, and that said appeal was within 
proper time thereafter duly filed and docketed, together with a 
complete transcript of the record of said cause from said State dis- 
trict court, in the said State court of appeals, at Tyler; that thereafter, 
uta regular term of our said court of appeals, at Tyler, to wit, on the 
12 day of December, 1889, upon the hearing of said appeal, our 
said court of appeals therein rendered judgment affirming said judg- 
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ment of the said State district court; that immediately there- 

207 ~=—s after, and within the time prescribed by the laws of the State 

of Texas, your petitioner, believing both said judgment of 

said State court and the proceedings in said court had, as well as said 

judgment of affirmance by the court of appeals, to be erroneous and 

void, as contrary to the sections of the Constitution of the United 

States hereinafter designated, filed and had duly entered and docketed 

in said court of appeals his motion for rehearing in said cause, and 

| that upon hearing of said motion the same was by our court of ap- 
| peals,on the 4th day of June, 1890, overruled, by which said judg- 
ment was made final in said State courts. Your petitioner further 
says that if said judgment is carried into execution your petitioner 
will be deprived of his life and suffer death, by being hanged, with- 
out the process of law and in violation of section 1 of the fourteenth 
| amendment of the Constitution of the United States, which pro- 
| vides “that no State shall deprive any person of life, liberty, or 
property without due process of law,” because he says that articles 

605, 606, and 609 of the Penal Code of the State of Texas, defining and 

describing the punishment for murder, are null and void and are not 

statutes or law, because neither of said articles of the Penal Code 

have ever been passed or enacted into a law by either house of the 
Legislature of the State of Texas, nor by the Congress of the United 

States, nor by any other legislative power, and that a conviction 

under said void articles is contrary to section 4 of article 4 of the 
Constitution of the United States, which provides “that the United 

States shall guarantee to every State in this Union a republican 

form of government,” which contemplates the enactment of laws by 

the people through their properly constituted legislative bodies and 

not the making or promulgation of a statute by any one man with- 

out the will or consent of the people. Petitioner further says that 

there is no other law in force in the State of Texas authorizing or 

providing for the trial or conviction or punishment of any person 

for the offense of murder, and that said articles referred to are not 

law, but are null and void. Your petitioner further says that 

article 607 of the Penal Code of the State of Texas, which is a valid 

and subsisting law of the said State, reads as follows: “If the 

jury shall find any person guilty of murder they shall also find by 

their verdict whether it is of the first or second degree, and if any 

person shall plead to an indictment for murder a jury shall be sum- 

moned to find of what degree of murder he is guilty;” that said 

statute was a valid law, in full force and effect at the time of the | 

208 commission of the homicide charged in this cause and at the , 

time of the trial of said cause in said State district court, and is 

mandatory In its requirement that the jury and not the judge shall 

pass upon the two degrees of murder; notwithstanding which said 

State district judge, on the trial of your petitioner in said State dis- 

trict court, in effect repealed said statute and then and there made 

in writing and read in charge to the jury a different rule of law, 
commanding said jury not to allow your petitioner the protection of 

said statute and not to find whether your petitioner was guilty of 

the second degree of murder, but that said jury should only con- 
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sider and find as to the first degree and not as to the second degree, 
said judge then and there enforcing said rule in writing as a new 
law in said cause, tuking the place of said article 607 of the Penal 
Code and repealing the same for the purposes of said trial of your 
petitioner, which said law or rule so promulgated and enforced by 
suid State judge was in the nature of an ex post facto law, and also 
denied to your petitioner the equal protection of the law set forth in 
said article 607 of the Penal Code, said judge being an officer of the 
State of Texas; all of which unlawful procedure is contrary to the last 
clause of section one of the 14th amendment of the Constitution of 
the United States, which provides : “Nor shall any State deny Lo 
any person within its jurisdiction the equal protection of the laws.” 
The said promulgation and enforcement of said rule in writing was 
therein by sald judge stated to be the law, and thereby it repealed 
and took the place of said statute; all of which is in direct violation 
of section 1, article 9, of the Constitution of the United States, which 
forbids the making of any ex post facto law; that all of said questions 
and matters herein complained of were involved and drawn in 
question in the trial of said cause, both in the State district court 
and in the court of ay peals, and were by each of sald courts decided 
against your petitioner. Wherefore your petitioner prays that he be 
allowed a writ of error to the Supreme Court of the United States 
in said cause, that said matters may be reviewed and said error be 
corrected by said Supreme Court. Your petitioner further presents 
that since the final affirmance of the judgment of this court the 
mandate of the court of appeals has been sent down to said State 
district court, and that your petitioner will be executed and suffer 
death under said judgment before the next term of the Supreme 

Court of the United States unless said proceeding is stayed by 
209 a supersedeas, the said State court having sentenced said pe- 

tioner to be hanged on the first day of September, 1890, while 
the said Supreme Court of the United States does not convene, being 
now in vacation, until thesecond Monday in October, 1890. Where- 
fore your petitioner prays yous honors to allow your petitioner a 
writ of error, directed to the clerk of the court of appeals of ‘Texas, 
ul Tyler, and a su persedeas to the sheriff of ‘Tarrant county, that 
petitioner’s life may be spared until said cause can be decided by 
the Supreme Court of the United States; as provided by section 1040, 
Rev. Stats. United States. . Your petitioner further says that all of 
said matters and questions are fully shown by the record of said 
cause, Which is here submitted for the inspection of your honor, 
said record remaining with E. P. Smith, the clerk of the court of 
appeals, at Tyler, Texas,and that your petitioner is now, in accord- 
ance with the laws of the State of ‘Texas, confined in the Jail of Tar- 
rant county, Texas, in the custody of J. C. Richardson, the sheriff 
of said ‘Tarrant county, to await the final decision of this cause. 


Respectfully submitted. BYRON G. JOHNSON, 
July 3ist, 1890. Attorney for Petitioner, J. W. Davis. 
Allowed. 

JOH WHITE, 


a x 
P. J. Court of Appeals of Texas. 
1d! ‘> 


Jo 
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Endorsements: No. 3329. J. W. Davis vs. The State of Texas. 
Petition for writ of error. Filed in court of appeals, at Tyler, 
August 4th, 1890. E. P. Smith, clerk. : 


I certify the foregoing, from the middle of page 200 Lo the line 
last above, to be a correct copy of appellant's petition for writ of 
error in cause of J. W. Davis v. State of Texas, now on file in my 
office. 

Given under my hand and seal of ofhce, at Tyler, Jan’y 2, 18Yl. 

[Seal Court of Appeals of Texas.) 

EK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler 


Original Writ of Error and Supe rsedeas. Filed August L. LSOU. 
UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable judges of the 
court of appeals of the State of Texas, Greeting: 
Because in the record and proceedings, as also in the rendition 
210 of thejudgment of a plea which 1s in said court of appeals, before 
you, between J. W. Davis, who is appellant, and The State of 
Texas, who is appellee, No. 3329 on the docket of said court ol appeals, 
sitting at Tyler, in said State,a manifest error hath happened, to the 
great damage of the said J. W. Davis, who is plaintiff in error 
herein, as by his complaint appears, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Washing- 
ton on the second Monday of October next, in said Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and customs of the United States should be done, and that 
the execution of said judgment be stayed until this writ of error is 
disposed of. : 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court, the thirty-first day of July, in the year of our Lord 
one thousand eight hundred and ninety, and seal of our said cireuit 
court, at Austin, in the 114th year of the Independence of the United 
States. 

D. H. HART, 
| SEAL. | Clerk of the Circuit Court of the United. States. 
West. Dist. of Texas, at Austin, 
By GEO. F. JERNIGAN, Deputy. 
Allowed by— 
JOHN P. WHITE, 
P. J. Court of Appeals of Texas. 
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endorsements: In the Supreme Court of the United States. J. 
W. Davis, pl’ff in error, vs. The State of Texas, def’t in error. Writ 
of error to Supreme Court of the United States. Issued 3lst day of 
July, A. D. 1890. D. H. Hart, clerk of the cireuit court of the 
United States, west. dist. of Texas, at Austin, by Geo. F. Jernigan, 
deputy. Filed in court of appeals, at Tyler, August 4th, 1890.  E. 
P. Smith, clerk. 


| certify the above matter on this page and 5 lines on the preced- 
Ing one to be a correct COpy of the original writ of error and super- 
sedeas in the court of appeal- of ‘Texas in the cause of J. W. Davis 
vy. State of Texas, as from the records of my office is manifest. 

Given under my hand and official seal, at Tyler, Jan’y 2, 1891. 


[Seal Court of \ppeals of Texas. | 
bh. P. SMITH. 


Clerk Court of Appeals of Texas, at Tyler. 


21] Copy of Writ of Error & Service of Supersedeas. Filed Sept. 8, 
LSU. 


Unirep STATES OF AMERICA, 88: 


The President of the United States to the honorable judges of the 

court of appeals of the State of Texas, Greeting ; 

Because in the record and proceedings, as also in the rendition of 
il judgment of a plea which 1s 1 sald court of appeals, before 
you, between J. W. Davis, who is appellant, and The State of Texas, 
who is appellee, No. 3329 on the docket of said court of appeals, sit- 
ting at Tyler, in said State, a manifest error hath happened, to the 
great damage of the said J. W. Davis, who is plaintiff in error 
herein, as by his complaint appears, we, being willing that error, 
if any hath been, should beduly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with 
all things CONC! rning the Ssaine, to the Supreme ( ‘ourt of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being Inspected, the said Supreme Court Inay Cause 
further to be done therein to correct that error what of right and 
according tO the laws and customs of the United States should be 
done, and that the execution of said judgment be stayed until this 
writ of error 1s disposed of, 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court, the thirty-first day of July, in the year of our Lord 
one thousand eight hundred and ninety, and seal of our said circuit 


a 
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court at Austin, in the 114th year of the Independence of the United 
States. 
[SEAL. | D. H. HART, 
Clerk: of the Circuit Court of the United States, 
West. Dist. of Texas, at Austin, 
By GEO. F. JERNIGAN, Deputy. 
Allowed by— 
JOHN P. WHITE, 
Pr J. Court of Appeals of Texas 


Unirep STATES OF AMERICA, } 
Western District of Texas. j 


I, D. H. Hart, clerk of the United States circuit court in and for 
the western district of Texas and fifth circuit, at Austin, 
212 hereby certify that the above is a true and correct cOpV of the 
original writ of error issued this day by the Honorable Mel- 
ville W. Fuller, Chief Justice of the Supreme Court of the United 
States, under my test and seal of this court. 
Witness my hand and official seal, at office, in the city of Austin, 
this the 3lst day of July, A. D. 1890. 


[sEAL. | D. H. HART, Clerk, 
By GEO. F. JERNIGAN, Deputy. 


Endorsements: In the Supreme Court of the United States. J. 
W. Davis, pl’ff in error, vs. The State of Texas, def’t in error. Writ 
of error to Supreme Court of the United States. Issued 3lst day of 
July, A.D. 1890. D.H. Hart, clerk of the circuit court of the United 
States, west. dist. of Texas, at Austin, by Geo. F. Jernigan, deputy. 
I hereby certify that I on this day delivered to J.C. Richardson, the 
sheriff of ‘Tarrant county, Texas, a certified copy of the original 
writ of error in the within-stated case, of which original writ this is 
also a certified copy. Witness my official signature this 28 day of 
Aug., 1890. Geo. A. Knight, U. 8. marshal, N. D. of Texas, per W. 
J. McDonald, deputy. Filed in court of appeals at Tyler Septem- 
ber 8th, 1890. E. P. Smith, clerk. 


I certify that the preceding page, 211,and the matter on this page 
above this certificate contains a true copy of the copy of writ of error 
and service of supersedeas in the court of appeals of ‘lexas in the 
ease of J. W. Davis v. State of Texas, as from the records of my 
office is manifest. : 

Given under my hand and sea! — office, at Tyler, Texas, Jan’y 2 


1891. a 


[Seal Court of Appeals of Texas. ] 


| E. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 
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Assignment of Errors. Filed Septemb« r 4, 1890. 


J. W. Davis , ' 
| 1 On Error to the Supreme Court of the 
Us * ’ : , 
rs% | wes ry% | nited states. 
fue Srate or Texas. } 
Assignments of error. 


To the honorable the Su reine Court of the LJ nited States: 
| 
Comes J. W. Davis. the plaintiff in error in the above cause, and 
. ’ 7 . ~ , 
presents the following assignment of error as manifest upon the 
record of said cause: 


First assignment. 


Plaintiff in error was tried and convicted under article 605, 
1S HU. and 609 of the Penal Code of the State of Texas, which 
articles define and prescribe the punishment of the offense of 
murder in the State of Texas; and the plaintiff in error avers that 
neither of said articles have ever been passed or enacted into a law 
by the Legislature of the State of Texas, by the Congress of the 
United States, nor by any other legislative power, and therefore 
that neither of said articles are law, but that each of them is null 
and void and have not the force or effect of law, and that the judg- 
ment of the court of appeals of the State of ‘Texas affirming the 
judgment of the court below is on said ground here assigned as 
error 


IS 


Second assignment. 


The question of the validity of the said above-numbered articles 
of said Penal Code was directly involved in the hearing of said 
cause before the court of appeals of the State of Texas, and was by 
said court of appeals decided against plaintiffin error and in favor 
of the validity of said articles of the Penal Code, which ruling is in 
violation of section 4, article 4, of the Constitution of the United 
States, which provides “that the United States shall guarantee to 
every State in this Union a republican form of government,” which 
contemplates the enactment of laws by the people through their 
properly constituted legislative bodies, and not the making or 
promulgation of a statute by any one man without the will, con- 
sent, or authority of the people; and upon said grounds said ruling 
of the court of appeals of the State of Texas affirming the validity 
of said pretended statutes is here assigned as error. 


Third assignment. 


Plaintiff in error further avers that said articles 605, 606, 609 of 
said Penal Code of the State of Texas being null aud void, there is 
no other statute or law of said State authorizing or providing for 
the trial or punishment of any person for the offense of murder, 
and that said decision of the court of appeals of the State of Texas 
affirming the judgment and sentence of death rendered by the court 
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below is contrary to section 1 of the fourteenth amendment of the 
Constitution of the United States, which provides “ that no State 
shall deprive any person of life, liberty, or property without due 
process of law,” because said articles of the Penal Code of the State 
uf Texas above named are not law, but are null and void ; and upon 
this ground said decision of the court of appeals of the State of 
Texas is here assigned as error. 

214 Fourth assignment. 


The pretended bill of indictment in this case does not aver that 
plaintiff in error did shoot, strike, assault, or wound the deceased, 
nor that he did any other act toward or against the deceased which 
was calculated to produce or did produce the death of the deceased ; 
wherefore said instrument does not charge the commission of any 
act or deed, and therefore is not an indictment for the offense of 
murder nor for any other offense; and hence said decision of the 
court of appeals of the State of Texas affirming the judgment and 
sentence of death rendered in this cause by the State district court 
is contrary to article 5 of the Constitution of the United States, 
which provides that “ no person shall be held to answer fora capital 
or otherwise infamous crime unless on a presentinent or indictment 
of a grand jury;” and said decision of the court of appeals of 
Texas affirming said judgment of the State district court is upon 
this ground here assigned as error. 


Fifth assignment 


On the trial of this cause in the State district court the plaintiff 
in error presented his sworn application for a continuance of the 
case to the next term of that court, in order to procure the presence 
and testimony of two witnesses in his behalf, and set forth in said 
application the names and residence of said witnesses, the facts ex- 
pected to be proved by them, and showed in said application that 
he was at that time using compulsory process to compel the attend- 
ance of said witnesses and that the testimony of said witnesses was 
material to his defense in said cause. The judge of said State dis- 
trict court decided that the testimony of said absent witnesses was 
not true, and held that plaintiff in error had not the right to sub- 
mit said evidence to the jury, and that he had not the right to a 
trial by jury as to his evidence, but that the cause should be tried 
by jury as to the State’s evidence alone, in the absence of the de- 
fendant’s witnesses. The State court of appeals decided that said 
rulings of the State district judge were right; which decision of the 
court of appeals is contrary to article 6, amendments to the Consti- 
tution of the United States, which readsas follows: “ In all criminal 
prosecutions the accused shall enjoy the right to a speedy public 
trial by an impartial jury, to be confronted with the witnesses 
against him,and to have compulsory process for obtaining witnesses 
in his favor.” Said decision violates said article of the Constitution 

of the United States by denying the prisoner the right of 
215 ~=—striail by jury and of having his witnesses and evidence in 
court by compulsory process, and by allowing the State dis- 
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trict judge to pass upon the truth of the prisoner’s evidence in the 
absence of the jury, and without allowing the prisoner the right to 
examine his witnesses upon oath in open court in his behalf; and 
upon these grounds said decision of the State court of appeals is here 
assigned as error. 


Sixth assignment. 


The decision of the State court of appeals sustaining the action 
of the State district court in denying the prisoner’s right to have 
his evidence in court was based upon article 560 of the Code of 
Criminal Procedure of the State of ‘Texas, which provides that a 
motion for a continuance made by a defendant in a criminal trial 
shall not be granted as a matter of right, but that in case of convic- 
tion, if it appears to the judge from the evidence adduced on the 
trial that the evidence of the absent witnesses named in the appli- 
cation for continuance was material and probably true, a new trial 
should be granted ; which said statute is contrary to article 6, amend- 
ments to the Constitution of the United States, quoted in the last 
above assignment of error, because it denies the prisoner the right 
of trial by jury as to the evidence in his favor; because it deprives 
the prisoner of his right to have his evidence in court by compul- 
sory process; because it deprives the prisoner of his right to have 
the truth or falsity of the evidence in his favor decided by the jury 
and not by the judge, and because it allows the State the right of 
trial by jury as to its evidence and denies the right to the prisoner 
as to his evidence, leaving the judge to decide the prisoner’s evi- 
dence and the jury to decide the State’s evidence. ‘The decision of 
the State court of appeals holding said statute to be valid and con- 
stitutional is here assigned as error. 

Seventh assignment. 

Plaintiff in error further says that article 607 of the Penal Code 
of the State of ‘Texas reads as follows. “If the jury shall find any 
person guilty of murder they shall also find by their verdict whether 
it is of the first or second degree, and if any person shall plead guilty 
to an indictment for murder a jury shall be summoned to find of 
what degree of murder he is guilty.” That said statute wasa valid 
law, in full foree and effect at the time of the commission of the 
homicide charged in this ease and at the time of the trial of said 

cause In said State district court, and is mandatory in its re- 
216 quirementthatthe jury and not the judge shall pass upon the 

two degrees of murder; notwithstanding which said State 
district judge, on the trial of plaintiff in error in said State district 
court, In effect repealed said statute, and then and there made in 
writing and read in charge to the jury a different rule of law, com- 
manding said jury not to allow plaintiff in error the protection of | 
said statute and not to find whether your plaintiff in error was 
guilty of the second degree of murder, but that said jury should 
only consider and find as to the first degree and notas to the second 
degree, said judge then and there enforcing said rule in writing as 
a new law in said case, taking the place of said article 607 of the 
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below is contrary to section 1 of the fourteenth amendment of the 
Constitution of the United States, which provides “ that no State 
shall deprive any person of life, liberty, or property without due 
process of law,” because said articles of the Penal Code of the State 
uf Texas above named are not law, but are null and void ; and upon 
this ground said decision of the court of appeals of the State of 
Texas is here assigned as error 


214 Fourth assignment. 


The pretended bill of indictment in this case does not aver that 
plaintiff in error did shoot, strike, assault, or wound the deceased, 
nor that he did any other act toward or against the deceased which 
was calculated to produce or did produce the death of the deceased ; 
wherefore said instrument does not charge the commission of any 
act or deed, and therefore is not an indictment for the offense of 
murder nor for any other offense; and hence said decision of the 
court of appeals of the State of Texas affirming the judgment and 
sentence of death rendered in this cause by the State district court 
is contrary to article 5 of the Constitution of the United States, 
which provides that “ no person shall be held to answer fora capital 
or otherwise infamous crime unless on a presentinent or indictment 
of a grand jury;” and said decision of the court of appeals of 
Texas affirming said judgment of the State district court is upon 
this ground here assigned as error. 


Fifth assignment 


On the trial of this cause in the State district court the plaintiff 
in error presented his sworn application for a continuance of the 
case to the next term of that court, in order to procure the presence 
and testimony of two witnesses in his behalf, and set forth in said 
application the names and residence of said witnesses, the facts ex- 
pected to be proved by them, and showed in said application that 
he was at that time using compulsory process to compel the attend- 
ance of said witnesses and that the testimony of said witnesses was 
material to his defense in said cause. The judge of said State dis- 
trict court decided that the testimony of said absent witnesses was 
not true, and held that plaintiff in error had not the right to sub- 
mit said evidence to the jury, and that he had not the right to a 
trial by jury as to his evidence, but that the cause should be tried 
by jury as to the State’s evidence alone, in the absence of the de- 
fendant’s witnesses. The State court of appeals decided that said 
rulings of the State district judge were right; which decision of the 
court of appeals is contrary to article 6, amendments to the Consti- 
tution of the United States, which readsas follows: “ In all criminal 
prosecutions the accused shall enjoy the right to a speedy public 
trial by an impartial jury, to be confronted with the witnesses 
against him,and to have compulsory process for obtaining witnesses 
in his favor.” Said decision violates said article of the Constitution 

of the United States by denying the prisoner the right of 
215 ~—strial by jury and of having his witnesses and evidence in 
court by compulsory process, and by allowing the State dis- 
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trict judge to pass upon the truth of the prisoner’s evidence in the 
absence of the jury, and without allowing the prisoner the right to 
examine his witnesses upon oath in open court in his behalf; and 
upon these grounds said decision of the State court of appeals is here 
assigned as error. 


Sixth assignment. 


The decision of the State court of appeals sustaining the action 
of the State district court in denying the prisoner’s right to have 
his evidence in court was based upon article 560 of the Code of 
Criminal Procedure of the State of Texas, which provides that a 
motion for a continuance made by a defendant in a criminal trial 
shall not be granted as a matter of right, but that in case of convic- 
tion, if it appears to the judge from the evidence adduced on the 
trial that the evidence of the absent witnesses named in the appli- 
cation for continuance was material and probably true, a new trial 
should be granted ; which said statute Is contrary to article 6, amend- 
ments to the Constitution of the United States, quoted in the last 
above assignment of error, because it denies the prisoner the right 
of trial Db) jury as to the evidence in his favor; because it deprives 
the prisoner of his right to have his evidence in court by compul- 
sory process; because it deprives the prisoner of his right to have 
the truth or falsity of the evidence in his favor decided by the jury 
and not by the judge, and because it allows the State the right of 
trial by jury as to its evidence and denies the right to the prisoner 
as to his evidence, leaving the judge to decide the prisoner's evl- 
dence and the jury to decide the State’s evidence. ‘The decision of 
the State court ol appeals holding said statute to be valid and con- 
stitutional is here assigned as error. 

Seventh assignment. 

Plaintiff in error further says that article 607 of the Penal Code 
of the State of Texas reads as follows. “If the jury shall find any 
person guilty of murder they shall also find by their verdict whether 
it is of the first or second degree, and if any person shall plead guilty 
to an indictment for murder a jury shall be summoned to find of 
what degree of murder he is guilty.” That said statute was a valid 
law, in full foree and effect at the time of the commission of the 
homicide charged in this case and at the time of the trial of said 

cause in said State district court, and is mandatory in Its re- 
216 quirementthatthe jury and not the judge shall pass upon the 

two degrees of murder; notwithstanding which said State 
district judge, on the trial of plaintiff in error iv said State district 
court, in eflect repealed said statute, and then and there made in 
writing and read in charge to the jury a different rule of law, com- 
manding said jury not to allow plaintiff in error the protection of | 
said statute and not to find whether your plaintiff in error was 
guilty of the second degree of murder, but that said jury should 
only consider and find as to the first degree and notas to the second 
degree, said judge then and there enforcing said rule in writing as 
a new law in said case, taking the place of said article 607 of the 
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Penal Code of the State of Texas and repealing the same for the 
purposes of said trial of this plaintiff in error; which said law or 
rule so promulgated and enforced by sald State aistrict judge was 
in the nature of an ex post facto law, and also denied to plaintiff in 
error the equal protection of the laws set forth in said article 607 
of the Penal Code of the State of Texas; that said new law so 
promulgated and enforced by said State district judge in this par- 
ticular case was then and there reduced to writing by sald judge 
and by him then and there read to the jury as the law of the case, 
and by said judge then and there made a law of this case, and 
thereby repeal d and took the place of said article 607 of the Penal 
Code of said State, said State district judge being an officer of the 
State and having authority by the laws of said State to write and 
read 1D charge to the jury such law as shall govern the case on 
trial, the jury being required by the laws of said State to decide the 
vase according to the law as written out and made by the judge and 
read to the jury by him and not by the law as enacted by the 
Legislature and printed in the Code of ‘Texas, the statute of ‘Texas 
governing said matter being as follows: Code of Criminal Proced- 
ure of the State of Te Xas, article 676: “ The jury are the exclusive 
judges of the facts in the case, but not of the law in any ease. They 
are bound to receive the law from the court and to be governed 
thereby.” That said promulgation and enforcement of said new 
law and rule of procedure by said State district Judge is in violation 
of section 1, articles 9 and 10, of the Constitution of United States, 
which prohibits the making or enforcement of any ex post-facto law, 
and is also in direct violation of the last clause of section 1 of the 
fourteenth amendment to the Constitution of the United States, 

which provides: “ Nor shall any State deny to any person 
217. ~=within its jurisdiction the equal protection of the laws.” 

That all of said questions presented in the above assignments 
of error were involved and drawn in question on the trial of this 
casein both the State district court and the court of appeals of Texas, 
and were by both of said courts decided against the plaintiff in 
error, and are here assigned as error in the Supreme Court of the 
United States in this cause. Wherefore the plaintiff in error prays 
the Supreme Court of the United States to consider and revise said 
errors, to correct the same, and that the decisions of the court of ap- 
peals and of the State district court of said State of Texas be re- 
versed, and that this cause be remanded for a new trial, in acecord- 
ance with the opinion of the Supreme Court of the United States. 

Respectfully submitted. 
BYRON G. JOHNSON, 
Attorney for J. W. Dar is, the Plaintiff in Error. 


Endorsements: No. 3329. J. W. Davis, pl’ff in error, vs. The State 
of Texas, def’t in error. Assignment of errors. Filed in court of 
appeals, at Tyler, September 4th, 1890. E. P. Smith, clerk. 


I, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at ‘Tyler, do hereby certify that the foregoing, from the 10th line 
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from the bottom of page 212 to the line last above, contains a true 
and correct copy of appellant’s assignment of errors to the Supreme 
Court of the United States in the case of J. W. Davis, appellant, v. 
The State of Texas, appellee, in the said court of appeals of Texas, 
now on file in my office, as from the records of my office is manifest. 
Given under my hand and seal of said 
Seal Court of Appeals court of appeals, at my office, in the city of 
of ‘Texas. Tyler, on this the 2nd day of January, 1891. 
EK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


21S (‘lerl’s Motion for Leave to Enter Judgment on Motion for Re- 
hearing Nune pro Tune. Filed Septe mber 12, LS9O. 


In the Court of Appeals of Texas. 
In cause No. 6866, entitled— 


J. W. Davis ) 
7 > Appeal from Tarrant County District Court. 
THe STATE OF ‘TEXAS. 


And now, on this day, comes P. Walton, clerk of the court of ap- 
peals, at Austin, and makes known to the court that on the 4th day 
of June, A. D. 1890, in the above-styled cause, an order and judg- 
ment was madeand rendered by the court overruling the motion for 
a rehearing made and submitted by the appellant, J. W. Davis, and 


> 
refusiug the same; that by mistake and inadvertence said order 
and judgment was not properly entered upon the minutes of the 


court; that the only entry made upon the minutes 1n regard to the 
overruling of said motion for rehearing is in words and figures as 
follows, to wit: “June 4th, 1890. Motion for rehearing overruled. 
Written opinion delivered by Hurt, J.” The premises considered, 
it is prayed that service of this motion and application be had in 
accordance with law upon the said J. W. Davis and upon Byron G. 
Johnson, Esq., his attorney of record, both of whom reside in Tar- 
rant county, Texas, and that an order and judgment be entered 
nunc pro tune at Tyler term, 1890, to conform to the order and judg- 
ment actually aud in fact made and rendered by this court in this 
behalf at the last Austin term, on, to wit, June 4th, last aforesaid. 


P. WALTON, Clerk, &e. 


Endorsements: Mo. No. 6866. Cause No. 3529. J. W. Davis vs. 
The State of Texas. Motion to enter order and judgment nune pro 
tunc. Filed in court of appeals, at Tyler, September 12th, 1890. 
KE. P. Suith, clerk. 


[, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above matter on this page con- 
tains a correct copy of the motion of P. Walton, clerk, at Austin, for 
leave to enter order and judgment on motion for rehearing nune 
24—1593 
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pro tunc in the case of J. W. Davis v. The State of Texas, in said 
court of appeals, on file in my office. 
Seal Court of Appeals, Given under my hand and official seal, at 
of Texas. Tyler, this 2nd day of January, 1891. 


EK. P. SMITH. 


219 Order on Motion for Leave to Enter Order and Judgment Nune 
pro Tune. October 5. LS9O0. 


.W. Davis, A EF i ali ' _ 
J ) er lant, ) 930, 3329. Appeal from ‘Tarrant 


i's . ‘ 
. , — :, County. October 8, 1890. 
Tue Srare or Texas, Appellee. } : ) 


This day came on to be heard the motion in writing of the State 
filed herein, asking that a judgment nune pro tunc be entered herein 
upon the minutes of tlris court, and the appellant being represented 
in court by attorney,and thecourt, having heard the motion and being 
satished that the statements therein are true, is of the opinion that 
sald motion should be granted. It is therefore considered, ordered, 
and adjudged by the court that the following judgment, which was 
rendered herein on the 4th day of June, A. D. 1890, by this court, 
but which was not then fully entered upon the minutes of this court 
through inadvertence of the clerk, be now entered upon the minutes 
of this court as of said last date, to wit, June 4th, A. D. 1890. 


; } 8829. 6866 Appeal from ‘Tar- 
J. W. Davis, Appellant Mepres eae, 3. “wr 
” P| ; | rant County. Opinion on Mo- 


, < rm tion for Rehearing Delivered 
THE Strate oF Texas, Appellee.| = 1 S 
J) by J. M. Hurt, Judge. 


This cause came on to be heard on the motion submitted by ap- 
pellant for a rehearing, and the same, being duly considered of by 
the court, is overruled and refused: 


I, EK. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above matter on this page is a 
true and correct copy of the order and judgment of the court of 
appeals of ‘Texas entered on the motion for leave to enter a judg- 
ment nunc pro tunc on the 8th day of October, 1890, at Tyler, as 
from the records of my office is manifest. 

Given under my hand and seal of said 
Seal Court of Appeals court of appeals, at my office, in the city of 
of ‘Texas. Tyler, on this the 2nd day of January, 
1891. 
EK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 
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220 Agreement. Filed October 6th, 1890. 


[In the Supreme Court of the United States. 


? ) Ie Ie s rroer “ee cali 
J. W. Davis, PIF in Error, 1 on W rit of Error to the Court 


vs. mgt 
i : i —o of Appeals of Texas. 
Tue Srate or Texas, Def’t in Error. f Py 


Agreement of parties. 


Whereas in the above cause, in .the court of appeals of the State 

Texas, said cause being numbered 3329 and styled J. W. Davis 

The State of Texas on the docket of the court of appeals of the 
State of Texas, the clerk of the court of appeals of said State, 
through inadvertence, failed to enter up the final judgment of the 
court overruling the appellant's motion for rehearing in said cause; 
and whereas a motion 1s now pending in said court of appeals, 
brought by the State of ‘Texas, to enter said judgment nune pro tune 
at the present term of the court of appeals ; and whereas it will be 
impracticable after the entry of said judgment nune pro tune to 
finish the record in said cause in time to file the same in the Su- 
preme Court of the United States by the first day of the next term 
of said Supreme Court, it is therefore hereby agreed by the parties 
to said cause, to wit: That said final judgment be here new entered 
nunc pro tunc, aud that the time for filing said transcript of the 
record of said cause in the Supreme Court of the United States be 
extended so that said transcript may be filed during the first sixty 
days of the term of said Supreme Court which begins on the second 
Mond: iy in October, 1590. 

Witness our hi inds this October 6, 1890. 


W. L. DAVIDSON, 
Att’y Gr n’l, for The State of Texas, Def’t in Error. 
BYRON G. JOHNSON, 
Attorney for J. W. Davis, PUff in Error. 
J. S. HOGG, 
Atty Gen'l of Texas. 


Endorsements: No. 33829. J. W. Davis, pl’ff in error, vs. The 
State of Texas, def’t in error. In Supreme Court of the United 
States, from court of appeals of Texas. Agreement of parties. Filed 
in court of appeals, at Tyler, Oct. 6, 1890. E. P. Smith, clerk. 


221 |. E. P. Smith, clerk of the court of appeals of the State of 
Texas, at Tyler, do hereby certify that the foregoing page 
(220) contains a true and correct copy of an agreement filed in the 
cause of J. W. Davis v. The State of Texas, in our said court of 
appeals, on the 6th day of October, 1890, as from the records of my 
office is manifest. 
To certify which I hereunto sign my name and affix the seal 


it cena 
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said supreme court, at my office, in the city of Tyler, on this the 2nd 
day of January, 1891. 
[Seal Court of Appeals of Texas. | 
E. P. SMITH, 
Cleri: Court of Appeals of Jexas, at Tyli ’. 


Petition for Wr-t of Error. Filed Decembe r 20, LSYO. 
Petition for writ of error to the Supreme Court of the United States. 


J. W. Davis 
i). . 
Tue Srate or Texas. } 


To the Hon. John P. White, presiding judge of the court of appeals 
of the State of Texas: 

Comes now J. W. Davis, the petitioner in the above cause, and 
presents to your honor that he is a citizen of the United States and 
of the State of Texas, and as such is entitled to the full protection of 
the laws and Constitution of the United States; that the Hon. R. E. 

seckham is the judge of the State district court of and for the dis- 
trict of Tarrant county, Texas, which district is known as the seven- 
teenth judicial district of the State of Texas, and that said district 
court has jurisdiction of all criminal causes of the grade of felony 
to try said ceuses originally upon the law and the evidence, and that 
the highest court in the State of Texas having appellate jurisdiction 
in said grade of offenses is the court of appeals of the State of Texas, 
and that the Hon. John P. White, to whom this petition is pre- 
sented, is the presiding judge of said court of appeals, the Hon. Sam. 
A. Willson and the Hon. J. M. Hurt being the associate judges of 
said court of appeals; that heretofore, on the 10th day of Septem- 
ber, 1889, in said district court, twelve men, purporting to consti- 
tute the grand jury of said county, presented and filed in said dis- 
trict court an instrument in the form and stvle of a bill of indict- 

ment, charging your petitioner with the offense of murder, 
222 said offense being designated as felony by article 609 of what 

is known as the Penal Code of the State of Texas, said cause 
being stvled and numbered in said State district court as follows: 
* No. 5563, The State of Texas vs. J. W. Davis,” and said cause being 
No. 3329 and styled J. W. Davis vs. The State of Texas on the 
docket of the court of appeals of the State of Texas; that said pre- 
tended bill of indictment avers, after stating the date and venue, 
that the defendant, your petitioner, “did, with his express malice 
aforethought, kill and murder one B.C. Evans by shooting him 
with a pistol ;” and that said indictment does not aver that peti- 
tioner did shoot said b. C. Evans with a pistol, and thereby fails to 
aver directly the doing of any act by the defendant which did re- 
sult in the death of said Evans, or any act calculated to produce the 
death of said Evans, or any deliberation or premeditation on the 
part of your petitioner; that said indictment failing to charge the 
defendant with the commission of any act with deliberation or pre- 
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meditation resulting in the death of said Bb. C. Evans, said indiet- 
ment charges no offense at all, and is therefore null and.void and 
is not an indictment for murder. Wherefore, your petitioner says 
that he has been convicted of felony, with the death penalty attached, 
without having first been indicted by a grand jury, which is con- 
trary to article 5 of the Constitution of the United States, which 
declares that “no person shall be held to answer for a capital or 
otherwise infamous crime unless on a presentment or indictment of 
au grand jury;” that on the trial of said-cause in said district court 
on the 11th day of October, 1889, twelve men, who had heretofore, 
during said trial, been impanelled and sworn as a petit jury by said 
State district court to try said cause, returned and filed in said court 
a verdict convicting said defendant of the offense of murder in the 
first degree and fixing his punishment at death, upon which ver- 
dict judgment was entered accordingly by said State district court: 
that within the time prescribed by the laws of the State of Texas 
vour petitioner perfected and entered his appeal from said judg- 
ment to sard court of appeals of the State of ‘Texas, sitting in the 
city of Tyler, and that said appeal was, within proper time there- 
after, duly filed and docketed, together with a complete transcript 
of the record of said cause from said district court in the State court 
of appeals, at Tyler; that thereafter, ata regular term of oursaid court 
of appeals, at Tyler, to wit, on the 12th day of December, 1889, npon 
the hearing of said appeal, our said court of appeals therein ren- 
dered judgment affirming said judgment of the said State district 
court; that immediately thereafter, and within the time prescribed 

by the laws of the State of Texas, your petitioner, believing 
223 ~=both said judgment of said State court and the proceedings 

in said court had, as well as said judgment of affirmance by 
the court of appeals, to be erroneous and void, as contrary to the 
sections of the Constitution of the United States hereinafter desig- 
nated, filed and duly entered and had docketed in said court of ap- 
peals his motion for rehearing in said cause, and that upon hearing 
of said motion the record in said cause was sent to the branch of 
the court of appeals held at Tyler, where the judgment overruling 
said motion was entered nunc pro tunc and made of record as the 
judgment overruling the motion for rehearing in said cause on the 
Sth day of October, 1890, by which said Judgment was made final 
in said State courts. Your petitioner further says that if said judg- 
ment is carried into execution your petitioner will be deprived of 
his life and suffer death, by being hanged, without due process of 
law and in violation of section 1 of the fourteenth amendment to 
the Constitution of the United States, which provides that “ no State 
shall deprive any person of life, liberty, or property without due 
process of law,” because he says that articles 605, 606, and 609 of the 
Penal Code of the State of Texas, defining and preseribing the punish- 
ment for murder, are null and void and are not statutes nor law, be- 
eause neither of said articles of the Penal Code have ever been 
passed or enacted into a law by either house of the Legislature of 
the State of Texas, nor by the Congress of the United States, nor by 
any other legislative power, and that a conviction under said void 
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articles is contrary to section 4 of article 4 of the Constitution of the 
United States, which provides that “the United States shall guar- 
antee to every State in this Union a republican form of government,” 
which contemplates the enactment of laws by the people through 
their properly constituted legislative bodies and not the making or 
promulgation of a statute by any one man without the will or con- 
sent of the people. Petitioner further states that there is no other 
law in force in the State of Texas authorizing or providing for the 
trial or punishment of any person for the offense of murder, and 
that said articles referred to are not law, but are null and void. 
Your petitioner further says that article 607 of the Penal Code of 
the State of Texas, which is a valid and subsisting law of the said 
State, reads as follows: “ Article 607. If the jury shall find any per- 
son guilty of murder they shall also find by their verdict whether 
it is of the first or second degree; and if any person shall plead 
guilty to an indictment for murder a jury shall be sutamoned to 
find of what degree of murder he is guilty ;” that said statute was a‘ 
valid law, in full foree and effect at the time of the commission 

of the homicide charged in this cause and at the time of 
224 the trial of said cause in said State district court, and is 

mandatory in its requirements that the jury, and not the judge, 
shall pass upon the two degreesof murder; notwithstanding which 
said State district Judge, on the trial of your petitioner in said State 
distriet court, in effect repealed said statute, and then and there 
made in writing and read in charge to the jury a different rule or 
law, commanding said jury not to allow your petitioner the protec- 
tion of said statute, and not to find whether your petitioner was 
guilty of the second degree of murder, but that said jury should 
only consider and find as to first degree, and not as to the second 
degree, said judge then and there enforcing said rule in writing as 
a new law in said cause, taking the place of said article 607 of the 
Penal Code and repealing the same for the purposes of said trial of 
your petitioner, which said law or rule so promulgated and en- 
forced by said State district judge was in the nature of an ex post 
facto law, and also denied to your petitioner the equal protection of 
the law set forth in said article 607 of the Penal Code, said judge 
being an officer of the State of Texas; all of which unlawful pro- 
cedure is contrary to the last clause of section 1 of the fourteenth 
amendment to the Constitution of the United States, which pro- 
vides: “ Nor shall any State deny to any person within its jurisdic- 
tion the equal protection of the laws;” that said promulgation or 
enforcement of said rule in writing was therein by said judge stated 
to be the law, and thereby it repealed and took the place of said 
statute; all of which is in direct violation of section 1, article 9, of 
the Constitution of the United States, which forbids the making of 
ex post facto laws ; that all of said questions and matters herein com- 
plained of were iavolved and drawn in question in the trial of said 
cause, both in the State district court and in the court of appeals, 
and were by each of said courts decided against your petitioner. 
Your petitioner further says that on the trial of this cause in the 
State district court your petitioner presented his sworn application 
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for a continuance of the ease to the next term of that court,in order 
to procure the presence and testimony of two witnesses in his be- 
half, and set forth in said application the names and residence of 
said witnesses, and showed in said application that both of said wit- 
nesses then resided in Tarrant county, Texas, within the juris- 
diction of said State district court, and that he was at that 
time using compulsory process of the law to compel the at- 
tendance of said witnesses at said trial to testify in his be- 
half, and by setting out the evidenes ex pected of said ab- 
sent witness- showed in said application that said expected 

evidence was material and of the highest importance to 
225 the defense of said cause, and that all legal diligence had 

been exercised by the defense to compel the attendance of 
said witnesses to testify at said trial. Petitioner further says that 
on hearing said application for continuance said State district Judge 
decided that the testimony of the absent witnesses, as set out in said 
application for continuance, was not probably true, and that peti- 
tioner had not the night to submit said evidence to the jury, and 
that he had not the right toa trial by jury as to his witnesses and 
their evidence, but that the cause should be tried by a jury as to 
the State’s side of the case and as to the State’s witnesses and evl- 
dence, but that the defendant had not the same right as the State, 
and that the credibility of the defendant’s witnesses and the truth 
of their testimony should be decided by the Judge without a jury ; 
whereupon said State district judge, in the absence of defendant’s 
witnesses, decided that they were not credible witnesses and that 
their testimony set out In the motion for continuance was not prob- 
ably true, and therefore overruled said motion for continuance and 
tried petitioner in the absence of his witnesses ; to all of which rulings 
said defendant, your petitioner, reserved his exceptions. Petitioner 
further Says that the State court of appeals 1) deciding this cause 
sustained the rulings of said State district court as to said motion 
for continuance, and that said decision of the court of appeals is 
contrary to article 6 of the amendments to the Constitution of the 
United States, which reads as follows: “In all criminal prosecu- 
tions the accused shall enjoy the right to a speedy public trial by an 
impartial jury, to be confronted by the witnesses against him, and 
to have compulsory process for obtaining witnesses in his favor; ” 
that said decision violates said article of the Constitution by deny- 
ing the prisoner the right of trial by Jury and of having his wit- 
nesses and evidence n court by compulsory process, and by allow- 
ing said State district judge to pass upon the truth of the witnesses’ 
evidence in the absence of the jury and without allowing the pris- 
oner the right to examine his witnesses upon oath that the Jury might 
pass upon their credibility and the truth of their evidence, the pris- 
oner having thesame right toa trial by jury as had the State under 
the laws and Constitution of the United States. Petitioner further 
says that the decision of the State court of appeals sustaining the 
rulings of the State district court in denying the prisoner's right to 
have hisevidencein courtand his right to have the credibility of his 
witnessess and the truth of their evidence decided by the jury and not 
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by the judge alone was based upon article 560 of the Code of Criminal 
Procedure of the State of Texas, which provides that a motion for con- 
tinuance made by defendantin acriminal trial shall not be granted 

asa matter of right, but that in case of conviction, if 1t appears 
226 ~—to the judge from the evidence adduced on the trial that the 

evidence of the absent witnesses named in the motion for 
continuance was material and probably true, a new trial should be 
granted, which said statute purports to give the judge the power to 
divide the trial into two parts, trying the State’s side by the jury 
and the defendant’s side by the judge in advance of and independent 
of the jury,which said statute is contrary to article 6 of the amend- 
ments to the Constitution of the United States, which is quoted 
above in this petition, because it allows the jadge to deprive the 
prisoner of his right to have his evidence in court by compulsory 
process; because it gives the judge the right to deprive the prisoner 
of his right to have the truth or falsity of the evidence in lis favor 
decided by the jury and not by the judge, and because it allows the 
State the right of trial by jury as to its evidence and denies the same 
riglit to the prisoner as to his evidence, leaving the judge to decide 
the prisoner’s evidence and the jury to decide the State’s evidence. 
Your petitioner further presents that since the affirmance of the 
judgment in this case the mandate of the court of appeals has been 
issued and sent down to said State district court, and that your, pe- 
titioner will be executed and suffer death under the requirements 
of said mandate before this cause can be decided in the Supreme 
Court of the United States unless said proceeding is stayed by su- 
persedeas. Your petitioner further states that all of said matters 
and questions herein complained of were involved and drawn in 
question in the trial ‘of said cause, both in the State district court 
and in the court of appeals, and were by each of said courts de- 
cided against your petitioner, and that a decision of said questions 
were necessary to a decision of said cause; all of which is fully 
shown by the record of said cause, which is here submitted for the 


inspection of your honor, said record remaining in the custody of 


E. P. Smith, the clerk of the court of appeals, at Tyler, Texas, and 
that your petitioner Is now, in accordance with the laws of the State 
of ‘Texas, confined in the jail of Tarrant county, Texas, in the cus- 
tody of J. C. Richardson, the sheriff of said county, to await the 
final decision of this cause. Wherefore your petitioner prays that 
he be allowed a writ of error to the Supreme Court of the United 
States in said cause, that said matters may be reviewed and said 
errors be corrected by said Supreme Court of the United States, and 
that a writ of sapersedeas be issued to the sheriff of Tarrant county 
staying all further proceedings under said judgment and mandate 
until said cause can be decided by the Supreme Court of the 
227 United States, as provided by section 1040, Revised Statutes 
of the United States. 
Respectfully submitted. 
BYRON G. JOHNSON, 
Attorney for Petitioner, J. W. Davis. 
Oct. 13th, 1890. 
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J. W. 


DAVIS VS. 


Allowed. ; 
JOHN P. WHITE, 
Presiding Judge of the Court of Appeals of Texas. 


[SEAL. | W. M. REED, 
Clerk U.S. Circuul —., Kastern District of Texas, at Tyler. 


Endorsements: No. 6866, 3329. In the Supreme Court. of the 
United States. J. W. Davis, pl’ff in error, vs. The State of Texas, 
def’t in error. Petition for writ of error, Filed in court of ap- 
peals, at Tyler, Dec. 20, 1890. KE. P. Smith, clerk. 


I, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above and foregoing, from the 
middle of page 221 to the last line above on this page, contains : 
true and correct copy of the original petition for writ of error, filed 
in my office on the 20th day of December, 1890, in the cause of J. 
W. Davis vs. The State of Texas, as from the records of my office is 
manifest. 

Given under my hand and seal of said court of appeals, at my 
office, in the city of Tyler, on this the 2nd day of January, A. D. 
1891. 

E. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


Writ of Error. Filed December 20, 1890. 


The President of the United States to the honorable judges of the 
court of appeals of the State of ‘exas, holding session at Tyler, in 
said State, Greeting : 

228 Because in the record and proceedings, as also in the rendition 

of the judgmentof a plea which is in said State court of appeals, 
before you, said cause being No. 3329 in said court of appeals, between 

J. W. Davis, who is appellant, and The State of Texas, who is ap- 

pellee,in said numbered cause on the docket of your said court 

of appeals of the State of Texas, sitting at Tyler, in said State, 
wherein was drawn in question the validity of a statute of the State 
of ‘Texas and an authority exercised under the statutes of said State 
on the ground of their being repugnant to the Constitution and 
laws of the United States and your decision was in favor of such 
their validity, and wherein was drawn in question the construction 
of a clause of the Constitution of the United States and your de- 
cision was against the right and privilege specially set up and 
claimed under such clause of the said Constitution, a manifest 
error hath happened, to the great damage of the said J. W. Davis, 
as by his complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
25—1593 
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with this writ, so that you have the same at Washington on the 
fourth Monday of October, 1890, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the eT 
Supreme Court of the United States, the — day of October, in the year 
of our Lord one thousand elght hundred and ninety, and the seal of 
the circuit court of the United States, at Tyler, in the 114th year of 


the Independence of the United States. > 
W. M. REED, 

[SEAL. | Clerk of the Circuit Court of the United States, | 

Eastern District of Texas, at Tyler. 

Allowed. | 


JOHN P. WHITE, 
Presiding Judge of the Court of Appeals of Texas. 


This October 13th, 1890. 


Endorsements: No. 6866, 3329. In the Supreme Court of the 
United States. J. W. Davis, pl’ff in error, vs. ‘The State of Texas, 
def’t inerror. Writ of error. Filed in court of appeals, at Tyler, 
Dec. 20, 1890. E. P. Smith, clerk. 


229 I, E. P. Smith, clerk of the court of appeals of the Siate of 
Texas; at Tyler, do hereby certify that the foregoing page 


(228) and the three last lines on page 227 contain a true and cor- 


rect copy of the writ of error filed in my office on the 20th day of 

December, 1890, in the cause pending in said court of appeals, of J. 

W. Davis v. The State of Texas, as from the records of my office is 
manifest. 

Given under my hand and seal of said 

Seal Court of Appeals, court of appeals, at my office, in the city of 

State of Texas. Tyler, on this the 2nd day of January, 


1891. 
| E. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


Citation in Lrror. Filed December 20, 1890. ac 


UnitTep STATES OF AMERICA: 


To the State of Texas and L. S. Ross, Governor, and J. S. Hogg, at- 
torney general, of Texas, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the court of appeals of Texas, sitting at Tyler, 
wherein J. W. Davis is plaintiff and The State of Texas is defendant 
in error, to show cause, if any there be, why the judgment in said ¢- 
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writ of error mentioned should not be corrected and speedy jus- 
tice should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court of the United States, this 31st dav of July, in the year 
of our Lord one thousand eight hundred and ninety. 

JOHN P. WHITE, 
Presiding Judge, Court of Appeals of Texas. 


Test with the seal of court, at Austin, this 5lst day of July, A. D. 
1890. 
[ SEAL. | D. H. HART, 
Clerk of the Cirewit Court of the United States. 
West. Dist. of Texas, at Austin, 
By GEO. F. JERNIGAN, Deputy. 


Endorsements: 6866, 3329. In the Supreme Court of the United 
States. J. W. Davis, pl’ff in error, vs. The State of Texas, 
230 def’tinerror. Citationinerror. Issued ?lst day of July, A. D. 
1890. D. H Hart, clerk of the circuit court of the United 
States, west. dist. of Texas, at Austin, by Geo. F. Jernigan, deputy. 
Filed ip court of appeals, at Tyler, Dec. 20,1890. KE. P. Smith, clerk. 
Austin, Texas, Sept. llth, 1890. I hereby accept service of the 
within citation, waive copy and service of further process. J.S. 
Hogg, att’y general of Texas. , 


[, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above and foregoing two-thirds 
of the preceding page (229) and six lines on this page contain a true 
and correct copy of the origina! citation in error issued on July 31, 
IS90, and filed in mv office on the 20th day of December, 1890, in 
the ‘cause of J. W. Davis v. The State of Texas, as from the records 
of my office is manifest. 

Given under my hand and seal of said 
court of appeals, at my office, in the city of 
Tyler, on this the 2nd day of January, 1891. 

EK. P. SMITH, 

Clerk Court of Appeals of Texas, at Tyler. 


Seal Court of Appeals 
of ‘Texas. 


Citation an Error. Filed December 20, LS9O. 


Unitrep StratTes OF AMERICA: 


To the State of Texas and L. 8S. Ross, Governor, and J. 8. Hogg, at- 
torney general, of ‘Texas, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the fourth Monday of October, 1890, pursuant to a writ of error 
filed in the clerk’s office of the court of appeals of ‘Texas, sitting at 
‘Tyler, wherein J. W. Davis is plaintiff and you, The State of Texas, 
is defendant in error, to show cause, if any there be, why the judg- 
ment in said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 
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Witness the Honorable Melville W. Fuller, Chief Justice of 
231 the said Supreme Court of the United States, this 13th day 
of October, in the year of our Lord one thousand eight 
hundred and ninety. 
[SEAL. ] JOHN P. WHITE, 
Presiding Judge of the Court of Appeals of Texas. 


Test with seal of court, at Tyler, this 13th day of October, A. D. 
1890. 
W. M. REED, 
[ SEAL. | Cle rk U}. S. Circuit ( ourt, Kast rv Dist. Texas, at Tyle Te 


Endorsements: 6866, 3329. In the Supreme Court of the United 
Siates. J. W. Davis, pl’ff in error, vs. The State of Texas, def’t in 
error. Citation in error. Filed in court of appeals, at Tyler, Dec. 


20, 1890. E. P. Smith, clerk. 


I, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the foregoing, from the middle of 
the preceding page (250) to the last line above on this page, contains 
a true and correct copy of the original citation in error issued Oct. 
13, 1890, and filed in my office on the 20th day of December, 1890, 
as from the records of my office is manifest. 

Given under my hand and seal of said 
Seal Court of Appeals court of appeals, at my office, in the city of 
of Texas. Tyler, on this the 2nd day of January, A. D. 
1891. 
EK. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


Affidavit of Inability to Pay Costs. Filed December 20, 1890. 


J. W. Davis, Plaintiff in Error, ) On Error to the Supreme 

: v8. | Court of the United States 

Tue Strate or Texas, Defendant in { from the Court of Appeals 
Error. } of the State of Texas. 


THe STATE OF TEXAS, | 
County of Tarrant, j} 


Pr SO. 


Whereas in the above cause, as it is styled in the Supreme Court 
of the United States, said cause being numbered 3329 and 

939 styled f W. Davis vs. The State of Texas, Ol} the docket of 
the court of appeals, at Tyler, In said State, said J. W. Davis 

being appellant and The State of Texas being appellee in said cause 
in the court of appeals of the State of Texas, the said J. W. Davis 
has sued out a writ of error in said cause to the Supreme Court of 
the United States; and whereas the said J. W. Davis is unable to 
comply with the rules as to paying and giving security for the costs 
of said proceeding: Now, therefore, before me, the undersigned au- 
thority, this day personally appeared said J. W. Davis, who, being by 
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me duly sworn, deposes and says that he owns no money, property, or 
effects of value of any kind whatever, and that he has none, and that 
he is too poor to pay any part of the costs of this proceeding or of pre- 
paring the record therein, and that he is unable to give security for 
said costs or for any part thereof, and prays that he be not denied 
his right to said proceeding on account of his said poverty and 
inability to pay said costs or to give security therefor. 
J. W. DAVIS, 
Plaintiff in Error. 


Subscribed and sworn to before me, at my office, in Tarrant 
county, Texas, this October 6th, 1890. 
[ SEAL. | A. G. McCLUNG, 
J. P. and ex Officio Notary Public 
in and for Tarrant County, Texas. 


Endorsements: No-. 6866, 3329. J. W. Davis vs. The State of 
Texas. Affidavit of inability to give security for costs. Filed in 
court of appeals, at Tyler, Dec. 20, 1890. EE. P. Smith, clerk. 


I, E. P. Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the above and foregoing seven lines 
on the preceding page (231) and all above this certificate on this 
page contain a true and correct copy of the original affidavit of J. 
W. Davis to the effect that he is unable to pay or give security for 
costs, filed in the cause of J. W. Davis vs. The State of Texas, in the 
said court of appeals of Texas, as from the records of my office is 
manifest. 

Given under my hand and seal of said court of appeals of Texas, 
at my office, in the city of Tyler, on this the 2nd day of January, 
A. D. 1891. 

[Seal Court of Appeals of Texas. ] 
K. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


933 ['nrrep STATES OF AMERICA: 


To the State of Texas and L. 8. Ross, Governor, and J. S. Hogg, at- 
torney general, of Texas, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the fourth Monday of October, 1890, pursuant to a writ of error 
filed in the clerk’s office of the court of appeals of Texas, sitting at 
Tyler, wherein J. W. Davis is plaintiff and The State of Texas is 
defendant in error, to show cause, if any there be, why the judg- 
ment of the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in tbat behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court of the United States, this 13th day of October, in the 
year of our Lord one thousand eight hundred and ninety. 

[SEAL. | JOHN P. WHITE, 
Presiding Judge of the Court of Appeals of Texas. 
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Test with seal of court, at Tyler, this 13th day of October, A. D. 
1890. 
[SEAL. | 3 W. M. REED, 
Clerk U. S. Circuit Court, Eastern Dist. of Texas, at Tyler. 


Endorsements: In the Supreme Court of the United States. J. 
W. Davis, pl’ff in error, vs. The State of Texas, def’t in error. Cita- 
tion in error, Issued 13 day of October, A. D. 1890. Filed in court 
of appeals, at Tyler, on the 2nd day of January, 1891. E. P. Smith, 
clerk. 


THe SraTeE or Texas. | 
County of Travis. 
I hereby waive service of the within citation and the second writ 
of error herein issued and acce pt service of same in behalf of the 


State of Texas, the defendant in error in said cause. 
J. 8S. HOGG, 


Atiorney General of Texas, Attorney for State of Texas, 
Defendant in Error. 


I, E. P. Smith, clerk of the court of ap ypea ils of the Sta Texas, 
at Tyler, do hereby certify that the foregoing matter coef on 
this page contains a true and correct copy of the citation in error 


and all endorsements thereon, filed in my office on the 2nd day of 


January, 1891, in the cause of J. W. Davis vs. The State of ‘Texas, us 
from the records of my office is manifest. 


Given under my hand and seal of 
234 said court of appeals of the State of 


Seal Court of Appeals Texas, at my office, in the city of Ty- 
of Texas. ler, on this the 2nd day of January, 
A. D. 1891. 
KE. P. SMITH. 
Clerk Court of Appeals of Texas, at Tyler. 


235 I, E. P.Smith, clerk of the court of appeals of the State of Texas, 
at Tyler, do hereby certify that the foregoing two hundred and 
thirty-four (254) pages contain a true and correct copy and transcript 
of all the proceedings had in our said court of appeals in the cause 
of J. W. Davis, appellant, vs. The State of Texas, appellee, the first 
128 pages being a correct copy of the transcript from the State dis- 
trict court to said court of appeals on appeal, the balance, beginning 
with page 150, containing a true and correct COpy of the proceed- 
ings of our said court of appeals proper, including State’s motion 
for certiorari, answer to motion for certiorari, order submitting 
‘ause, judgment, opinion, appellant’s motion for rehearing, State’s 
reply to motion for rehearing, order transferring motion for re- 
hearing to Galveston, order transferring motion for rehearing to 
Austin, order overruling motion for rehearing, opinion on motion 


for rehearing, petition for writ of error, filed Aug. 4,90; writ of 


error and supersedeas, filed Aug. 4, 90; copy of writ of error and 
service of supersedeas, filed Aug. 4, 90; assignment of errors, mo- 
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tion to enter judgment on motion for rehearing nune pro tune, order 
on motion to enter judgment nunc pro tunc, agreement of parties, 
petition for writ of error, filed Déc. 20, 90; writ of error, filed Dec. 
20, 90; citation in error, dated July 31,’90; citation in error, dated 
Oct. 13, 90; affidavit of inability to pay costs or to give bond there- 
for, and citation in error, filed January 2, ’91; and I do further 
certify that I have attached hereto, just preceding page 1, the origi- 
nal writs of error, three in number, and the original citations in 
error, three in number, filed in my office in said cause, and that I 
have retained in my office correct eopies of said writs of error and 
citations in error, all of which from the records of my office is mani- 
fest. 

Given under my hand and seal of said court of appeals of the 
State of ‘Texas, at my office, in the city of ‘Tyler, on this the 2nd 
day of January, A. D. 1891. 

[Seal Court of Appeals of Texas. ] 
Kk. P. SMITH, 
Clerk Court of Appeals of Texas, at Tyler. 


Endorsed on cover: Texas court of appeals. No. 1593. J. W. 
Davis, plaintiff in error, vs. The State of Texas. Filed January 22nd, 
1891. 


IN "THE 


Supreme Court of the Cited States. 


OCTOBER TERM, 1890. 
‘ \ 0. Llb9s. 


J. W. DAVIS. PLAINTIFF IN ERROR. 
Us. 


THE STATE OF TEXAS. 


Brief for Davis upon the Motions to Dismiss, or 
Affirm, or Advance. 


S. I. PHILLIPs, 
lk’. D. McK ENNEY, 
For the Plaintiff in Error. 


Jupp & DeTweILer, PRINTERS, WAsHINGTON, D. C. 


eee eee = se 


a ran en pp a EO MS SCN SE ih <noswanticciiuennesdinnsibahennnaghinka atin ss tet oe 


IN ‘THE 


Supreme Court of the United States. 


OCTOBER TERM, 1890. 


No. 1598. 


J. W. DAVIS, Piarntirr 1x ERRor, 
vs. 


THE STATE OF TEXAS. 


Brief for Davis upon the Motions to Dismiss, or 
Affirm, or Advance. 


The plaintiff in error is charged with the inurder of B. C. 
Evans, upon the 6th of July, 1889. The indictment was 
found (folio 2) on the 10th of September thereafter, and upon 
the 11th of October he was tried, and on tlie morning of the 
12th was found guilty of murder in the first degree. (Folio 


3.) Judgment accordingly. 


The statement of facts made up for the use of the Court 
of Appeals presents the evidence somewhat at large. But of 
this it is necessary at preseut to give only that of the defend- 
ant himself, who was sworn in his own behalf and testified 


as follows: 


; 
; 
: 
- 
f 
; 
’ 
; 
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“T have been a resident of Fort Worth about six years 
the last time, I think. During that time I have been with 
the B. C. Evans Co. about six years, employed in the cloth- 
ing department. 

Q. Will you just relate to the court and jury 

A. Well, I suppose it was between nine and ten o'clock, 
Mr. Evanscame down in thestore and commenced talking with 
me; asked me how the stock was and a good many questions: 
and then he says,‘ Mr. Davis, I don’t think I will need your 
services any longerthan the 15th;’ and hesays.‘ Thisisnotall;’ 
he says, ‘I have it from the very best information that you 
have been too intimate with a lady here in the house.’ I 
says, ‘Mr. Evans, what lady was that?’ and he says, ‘ It is 
enough for you to know that you quit on the 15th,’ and 
walked off. That was I suppose between nine and ten o'clock, 
He went off and I commenced waiting upon a customer, and 
I did not see Mr. Evans any more until afternoon. Well, I 
went on up to my usual dinner hour, which is 11.30. I 
usually go at that time, but for some cause or other Frank 
Lawson wanted to exchange, and he went at twelve o’clock 
and I went at one, and coming back to the store | walked 
up and down the aisles several times, and King asked me, 
he says, ‘Judge ’—that is the nickname they called me for 
a long while,—he says, ‘what is the matter with you?’ and I 
told bim that I was mad, and did not tell him at first. I 
don’t believe I gave him any answer when he first asked 
me, and | says, ‘ Terry, there is some one in the house been 
slandering me, and I will give him the mischief if I find out 
who it is.’ Thereupon I walked off. We didn’t talk but 
just a few minutes. I didn’t see Mr. Evans from about 9.30, 
somewhere along there, until I got my dinner. I saw him 
ia the afternoon after dinner. I think the first time I saw 
him was behind the dress goods counter talking with some one, 
I forget who now, and I passed on down, passed by the 
counter two or three times, and walked in the carpet- 
room two or three times, and when I saw him there I 
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asked him—I says, ‘Mr. Evans, I think I have a right to 
know what lady you have reference to, sir. He says, 
‘ Davis, you know well enough who I have reference to,’ and 
he says,‘ Mrs. Randall and Miss Rafferty are no better.’ I 
says, ‘ Mr. Evans, if you make that accusation you area liar,’ 
and he told me,‘ You are a God damn liar;’ then he raised 
up, advanced towards me, threw his hand to one side as if to 
draw a pistol, and 1 commenced shooting. 

Q. What other ladies were in that establishment besides 
the ladies you have mentioned ? 

A. Mrs.Gracey. Mrs. Gracey and I were engaged at-that 
time—engaged to be married—and have been for a good 
long while. Ithink she has been in that house possibly 


about three years, 


Cross-examined: 


I expect she is still there. Last accounts, I think she was. 


Redirect examination : 
I have never mentioned a word of this to her. I have not 
seen her. I have never opened my mouth before this about 
this.” 


The instructions given by the Judge to the jury are upon 


folio 33, ete. 


One ground for new trial for which the defendant moved 
on the 30th of October, 1889 (in lieu of a previous motion 


of the same sort made upon the 14th and not appearing 
upon the record) Is: 

“19. Because also that the court erred in failing to instruct 
the jury upon the law of murder in the second degree as 
applicable to the issues legitimately deducible from the evi- 
dence and theory of the defence in this case.” (Folio 63.) 


' 
' 
; 
| 
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The nineteenth assignment of error before the Court of 
Appea!s was as follows: 


“The testimony of the witnesses Terry King (folio 7) and 
of the defendant Davis, and of the witness G. L. Harris de- 
manded a charge upon the law of murder in the second de- 
gree, and the omission of the court to charge upon murder 
in the second degree, is here assigned aserror.” (Folio 122. 


The Court of Appeals affirmed the judgment below; and 


in its opinion said, in regard to the point above presented : 


“ The learned judge submitted the question of self-defence, 
but did not submit to the jury but one degree of murder, 
viz., the first. There was no objection to the charge for this 
omission, nor did counsel request an instruction upon the 
second degree. We have reversed a great number of judg- 
ments in all manner of felony cases for this omission, though 
there was no charge requested, no objection taken because 
of the omission to charge the law applicable to the different 
stages of the case. But in the absence of requested charges, 
or objection, what is the rule? We are discussing the mat- 
ter upon the hypothesis that murder of the second degree 
is presented by some evidence in the record. The rule is 
stated in Bishop v. The Staite, 43 Tex., 390, to be that if the 
charge is erroneous and is excepted to at the time the judg- 
ment will be reversed, but though erroneous if not excepted 
to or proper instructions requested the judgment for this 
error may or may not be reversed. If the omission of a 
material error, calculated to injure the rights of the defend- 
ant, though the error is called to the attention of the Court 
first in a motion for a new trial, the judgment should be re- 
versed, but in determining whether the error is material 
and calculated to injure the rights of the accused we are to 
look to the whole record bearing upon the subject. What 
was the nature of the testimony supporting the verdict? 


5 
Was it cogent and overwhelming? What was the character 
of the testimony presenting the phase or theory of the case 
omitted to be noticed in the charge and upon which error 
is assigned? Was it at all reasonable? Did it present a 
theory which a reasonable mind could entertain, or was it sup- 
ported by such testimony as was remotely. calculated to de- 
stroy the State’s case? * * * Itis possible that the jury 
may have believed that appellant’s theory was true, and it is 
possible that they may not have believed that he provoked the 
difficulty or produced the occasion to have a pretext to slay 
the deceased, and it may have been possible that murder of 
the second degree would have been the verdict; but there 
was not the most remote probability that the jury would 
have done any of these things, and hence there is not the 
slightest possibilty that appellant was injured by the omis- 
sion. Now, if counsel for appellant had objected to the 
charge of the eourt for the omission to charge a murder of 
the second degree, or had requested a charge upon that de- 
gree and it had been refused, there being some evidence to 
prevent this degree of homicide, we might have been re- 
quired to reverse the judgment. This, however, is quite 


‘se 


doubtful,” &e., Ke. (Folios 136-138.) 


The question which it has been desired to bring before 
this Court is, whether the record as above extracted pre- 
sents a Federal question, i. e. a matter in which the plaintiff 
in error can complain that a right secured by the Constitu- 
tion has been violated. 

[t is assumed as unnecessary that he should have claimed 
that right in the State Court formally as being “ secured by 
the Constitution,’—in case he claimed the substanee of the 
right at all. He need not have known that it was so “ se- 
cured.” If he asserted it substantially, it will now be en- 


forced. 


+ ttn eet 
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Without considering the testimony on the record other 
than as given above, it seems plain that wherever from fun- 
damental principle a distinction exists betwixt the functions 
of judge and jury upon trials affecting life, it would have been 
entirely competent for a jury to accept the testimony given 
by the plaintiff in error as above, and rest their verdict upon 
that alone. 

The point which the plaintiff in error desires to have 
argued before, and considered by, this Court is, Whether 
allowing, as is conceded by the learned court of appeals, that 
by the law of Texas persons who are upon trial in its tri- 
bunals for murder have a right to instruction by the Court 
calling the attention of the jury to the distinction betwixt 
the first and the second degrees of that crime, a court can 
deeHne to give such instructions upon the ground that 
although the evidence in the case before it is such as that 
the jury might therefrom legally decide that the offence is 
one of the second degree only, yet that in its opinion such 
evidence does not rise to a certain standard of credibility : 
In other words, that such court may exercise or omit as 
grave a function as the above occurring in the very heart 
of the case, by taking upon itself to pronounce in that con- 
nection,—not that there is really or virtually no evidence, 
but that the evidence is only of a certain minor degree of 
credibility,—without thereby depriving a person on trial of 
life without due process. (Constitution, artl&) 

The credibility of the evidence is not a question, directly 
or indirectly, for the Court. 

In Calton v. Utah, 130 U.S., 83, an omission, not so evi- 
dently a violation of the trial rights of persons charged with 


murder, but nevertheless falling under like reason with the 
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present, was held by this Court to be error. The present is 
of course not a case in which mere error, as distinguished 
from undue process,can be relied upon.- But it is submitted 
that even the conclusion in Hurtado’s case, 110 U. S., 516, 
leaves that class of questions to which the present belongs, 
matters of Federal interest at least in all States where upon 
fundamental principles a jury is the principal instrument 


of justice in matters of crime. 


Admitting therefore that the present is a case fit to be 
advanced under the Rules, we suggest that it be heard at 


an early day after the opening of the next term of the Court. 


S. F. Parcs, 
I’. D. McKenney, 
For the Plaintiff in Error. 
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IN THE 


t Supreme Court of the United States 


OCTOBER TERM, 1890. 


No. L593. 


J. W. DAVIS, PLAINTIFF IN ERROR, 
Us. 


THE STATE OF TEXAS. - 


Motion to Dismiss, Affirm or Advance. 


: BREIF FOR DEFENDANT IN ERROR. 


C. A. CULBERSON, 
Attorney-General of the State of Texas. 
a HENRY M. FURMAN, 
- CHARLES H. ARMES, 


Of Counsel for the Defendant in Error. 


IN THE 


Supreme Court of the Cinited States. 


OcToBerR TERM 1890. 
No. 1593. 


J. W. DAVIS, PLArntirF 1x ERROR, 
US, 


THE STATE OF TEXAS. 


Motion to Dismiss, Affirm or Advance. 


Now comes the State of Texas, by C. A. Culberson, its 
Attorney-General, and by Henry M. Furman and Charles 
H. Armes, of counsel for said State, and moves the court as | 
follows: 

lst. ‘To dismiss the writ of error herein, because this court 
is without jurisdiction of the case. 

2d. To affirm the judgment of the Court of Appeals of the 
State of Texas, because it is manifest that the writ of error 
was sued out for delay only. 

3d. To advance the case for hearing, under Section 710, 
R. S. U.S., in the event of further argument being desired. 

C. A. CULBERSON, 
Attorney- Ge neral of the State of Texas. 
Henry M. FurMAN, 
CHARLES H. ARMEs, 
For Def ndant in Hrror. 


To S. F. Phillips and F. D. McKenney, Esqrs., counsel for 
plaintiff in error: 

Take notice that the above motions will be submitted to 
the Supreme Court of the United States, on Monday, the 
thirtieth day of March, 1891, or as soon thereafter as the 
court will entertain the motion. 

©. A. CULBERSON, 
Attorney-General of Texas. 

Henry M. FurRMAN, 

CHARLES H. ARMEs, 

For Defendant in Error. 


Wasuinaton, D. C., March 3, 1891. 


Statement of the Nature and History of 
the Case. 


We deem it proper to state at the outset tliat, although 
this transcript is voluminous, yet there is but little in 
it that can be considered upon this motion, which will be 
shown by the following statement: 

Ist. On the 10th day of September, 1889, the Grand Jury 
of Tarrant County, Texas, returned an indictment against J. 
W. Davis for murder in the first degree. (Transcript, p. 7.) 


This indictment was not questioned or objected to, either in 


the trial court, or in the Court of Appeals of Texas, and is 
assailed for the first time in this court. 

2d. When the case was reached in the trial court a motion 
was made to quash the special venire, summoned to try the 
case, (Trans., p. 81.) This motion did not raise any question 
involving the Constitution of the United States or any act 
of Congress. It was simply a technical motion based upon 
the local statutes and practice of Texas. 

3d. A motion was made for a change of venue based upon 
statutory grounds alone. (Trans., p. 85.) This motion was 


supported by the affidavit of three compurgators. -It was 
impeached by a counter affidavit signed by nine citizens, all 
of whom are certified by the clerk of the court to be credible 
citizens. (Trans., p. 89.) Plaintiff placed twenty-seven wit- 
nesses on the stand to sustain his motion. A large ma- 
jority of these witnesses, whose credibility and means of in- 
formation were thus vouched for by plaintiff in error, testi- 
fied that there was no such prejudice in Tarrant County as 
would prevent a fair trial. (Trans., p. 34.) Upon this show- 
ing the trial court overruled the motion for a change of 
venue and ordered the trial to proceed. (Trans., p. 45.) 

4th. Plaintiff filed a motion for a continuance, on ac- 
count of the absence of Dunk Grant and J. E. Solomon. 
(Trans., p. 91.) This motion upon its face shows, and does 
not attempt to excuse, an utter want of diligence upon the 
part of plaintiff. The subpcena for the alleged absent wit- 
nesses was not issued until the 23d day of September, thir- 
teen days after the return of the indictment. The motion 
does not set up any defense under, nor call in question any 
clause of the Constitution of the United States or any law 
of Congress; but both in the trial court and in the Texas 
Court of Appeals this motion was urged on purely local 
statutory grounds. Exercising a discretion vested in him 
by the laws of Texas the trial court overruled this motion. 
(Trans., p. 93.) After the trial and conviction, when plain- 
tiff in error was moving for a new trial, partly upon the 
ground of alleged error in overruling his said motion, the 
State, in reply to said motion, by authority of a statute of 
Texas, filed the affidavit of Dunk Grant to the effect that 
he was not present and did not witness the said homicide 
(Trans., p. 95),and the affidavit of S. M. Farmer showing that 
no such man as J. EK. Soloman had ever lived in Tarrant 
County. Upon the trial of the case it was also proven on 
behalf of the State by W. R. McLowrey (Trans., p. 19), 
Sam. Farmer (Trans., p. 26), Henry Gates (Trans., p. 28), 
S. M. Smith (Trans., p. 30), and R. F. Step (Trans., p. 32), 


2 


4 


that they were looking at the place where plaintiff claimed 


that his said alleged witnesses were standing at the time of 


the homicide, and that they were not there. The record on this 
question is so clear that the Court of Appeals of Texas in 
rendering its judgment, says, “an honest, conscientious man 
cannot read this record without concluding that appellant’s 
version of this case was sheer fabrication.” (Trans., p. 119.) 
So that no injustice was done plaintiff in error by over- 
ruling said motion. 

5th. Every juror who sat upon the trial of the case was 
voluntarily accepted by appellant without objection or pro- 
test. 

6th. The charge of the court was so clear and compre- 
hensive (Trans., p. 33) that no additional instructions were 
asked by plaintiff in error, nor were exceptions taken to 
it. After conviction, in the motion for a new trial it was 
claimed that some additional instructions should have been 
given, and some alleged inaccuracies were complained of, 


but they were each and all based upon the statutes of 


Texas. 

7th. Plaintiff filed a motion for a new trial, setting up 
twenty-nine alleged grounds therefor (Trans., p. 59), each 
and all of which were based upon purely technical objec- 
tions to matters of practice which arose upon the trial,and all 


of which are regulated by the statutes of Texas. None of 


of these grounds refer in the most remote degree, or even 
hint at any defense involving a construction of any clause 
of the Constitution of the United States, or any law of Con- 
gress. No such issue was presented or decided by the trial 
court. 

8th. The motion for a new trial was overruled. (Trans., 
p. 80.) 

9th. The plaintiff in error filed an assignment of thirty- 
six alleged errors (Trans. p. 103), and the case was submitted 
upon them on oral argument and briefs for both parties. 
.Trans., Pp. 116.) These assignments of error followed the 


motion for a new trial and are all based upon purely local 
statutes and matters of trial practice. None of these as- 
signments invoke a construction of the Constitution of the 
United States or of any act of Congress. ‘The opinion of the 
Court of Appeals is upon the evidence given on the trial of 
the case in the lower court, and upon the statutes of Texas 
alone. (Trans., p. 117.) 

10th. Plaintiff in error filed a motion for rehearing, which 
is but a restatement of the original assignments of error and 
does not setup a single new ground for relief. (Trans., p. 
120.) ; 

11th. The opinion of the court refusing a new hearing is 
but a statement of the law of Texas as applicable to the 
facts. (Trans., p. 174.) 

12th. At no time during the trial in the lower court or 
upon appeal to the Court of Appeals of Texas was any article 
of the Constitution of the United States orany law of Cong- 
ress appealed to or made an issue. No such question was 
ever presented or passed upon by the Texas courts in the 
progress of this case. Such pretended questions are at- 
tempted to be raised for the first time in this court, by the 


petition for a writ of error. 


PROPOSITIONS UNDER THE ABOVE STATEMENT AND MOTION 
, 


To Dismiss oR AFFIRM 


The Supreme Court of the United States acts only upon 
the record of the court below, and of that record the petition 
for a writ of error forms no part. 

Clark vs. Penn, 128 U.S., 395. 
Manning vs. French, 133 U.S., 186. 
Felix vs. Scharnweber, 125 U.S., 54. 
Warfield vs. Chaffee, 91 U.8S., 690. 
Boom Co. vs. Boom Co., 110 U.S.,.57 


I. 


United States Courts are courts of limited jurisdiction and 
it devolves upon the party who invokes their aid to show 
that they have jurisdiction. The jurisdiction will not be 
presumed, but it must be affirmatively shown. 

Kx parte Smith, 94 U. S., 456, 
Scott vs. Sandford, 19 Howard, 402. 
De Saussure vs. Gaillard, 127 U.S., 234. 


IT. 


The right to be prosecuted under an indictment in a State 
Court is not guaranteed by the Constitution of the United 
States. Therefore the sufficiency of an indictment under 
the constitution and laws of a State is not a federal question. 

Hertado vs. California, 110 U.8., 516. 

Baldwin vs. Kansas, 124 U.S., 394. 

Twitchell v. Com., 7 Wall., 321. 

Caldwell vs. Texas, decided at present term of this 
court. 


IV. 


The Supreme Court of the United States has no authority 
to revise or construe a statute of a State upon any grounds 
of justice, policy or consistency to its own constitution, 
neither has it any power to pass upon objections to the 
formality or technicality of pleadings nor proceedings in 
the State courts. The questions as to whether the consti- 
tution or statutes of a State were complied with or not in 
proceedings on trial is not a Federal question. The only 
question with which this court can deal is whether the con- 
viction and sentence founded on the statute are consistent 
with or in contravention of the Constitution of the United 
States or any law of Congress enacted in pursuance thereof. 
Fox vs. Ohio, 5 Howard, 410. 
Baldwin vs. Kansas, 129 U. S., 52. 
Carpenter vs. Penn., 17 Howard, 462. 


7. 


The prohibitions contained in the Constitution of the 
United States were not designed as limitations upon the 
State governments, in reference to their own citizens. They 
are exclusively restrictions upon Federal power intended to 
prevent interference with the rights of the States and of 
the people. 

ox vs. Ohio, 5 Howard, 410. 

Spies vs. []L, 123 U.S., 166. 

Twitchell v. Com., 7W all., 321. 

Nashville vs. ronal 128 U.S., 96. 
VI. 

United States courts have no jurisdiction to annul, revise 
or change the decree of a State court of general jurisdic- 
tion, having complete control of the parties and subject 


matter. 
Randall vs. Howard, 2 Black., 589. 
VII. 
A Federal question not raised and decided at the trial 
of a cause in the State court will not be considered. 
Clark vs. Penn., 128 U.S8., 397. 
Campbell vs. Bradshaw, 128 U.S., 132 
Brooks vs. Missouri, 124 U. S.. 394. 
French vs. Hopkins, 124 U-S., 524. 
San Francisco vs. Itsell, 133 U. 
Simmerman vs. Nebraska, 116 Uy s. 94 
De Saussure vs. Gaillard, 1 
Beaty vs. Benton, 135 U_S., 
It is, therefore, respectfully submitted that the writ of 
error should be dismissed for want of jurisdiction 


ON MorIoNn TO AFI IRM 


_If, however, this honorable court should be of opinion 
that it has jurisdiction, then it is submitted that the judg- 


s 


ment of the State court should be affirmed; for it is mani- 
fest that the conclusions of the State court were right and 
lawful and that the writ of error was brought for delay 
only, the obvious purpose being to defer as long as possible 
the execution of the judgment in the case. 

This court has recently said that, in order to reverse the 
judgment of the highest court of a State, “we should be 
compelled to hold that it had committed an error so gross 
as to amount in law to a denial by the State of due process 
of law to one accused of crime, or of some right secured to 
him by the Constitution of the United States. 

In re Kemmler, 136 U. S., 449. 


On Morion TO ADVANCE. 


It is further moved, that, under Section 710, R. 8S. U.S., 
this cause be advanced by order of the court, to be 
heard on a day to be fixed by the court, in the event that 
further argument is desired. 

The purpose of this section appears to be to give such 
‘ases precedence over all others to be argued at the pending 
term, excepting only such cases as the court in its discretion 
may decide to be of public importance. The section reads 
as follows: 


Section 710. Cases on writ of error, to revise the judgment 
of a State Court in any criminal case, shall have precedence, 
on the docket of the Supreme Court, of all cases to which 
the Government of the United States is not a party, ex- 
cepting only such cases as the court, in its discretion, may 
decide to be of public importance. 

Respectfully submitted, 
CU. A. CULBERSON, 

Attorney-General of the State of Texas. 
Henry M. FurMAN, 
CHARLES H. ARMEs, 

Of ( ounsel for the Defendant un Error.” 


Se eed 


Service of a copy of the within motions, notice and brief, 
accepted this 3d day of March, 1891. 


PHILLIPS & McKENNEY. 
Marcu 3, 1891. 
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J. W. ALLEN, COMPT’R, &¢., VS. PULLMAN’S PALACE CAR CO. 1 


l The Cireuit Court of the United States for the Middle District 
of Tennessee. 


PULLMAN’S PALACE CAR ComMPANY \ 
Ds. No. 2777. 
P. P. Pickarp, Comptroller of the State of Tennessee. | 


On the 25th day of May, 1888, the following summons was issued : 


The President of the United States of America to the marshal of the 
middle district of ‘Tennessee, Greeting : 

You are hereby commanded to summon P. P. Pickard, comptroller 
of the State of ‘Tennessee, a citizen of said State and a resident 
in the middle district thereof, if to be found in your district, to be 
and appear before the judges of the circuit court of the United 
States, in the sixth cireuit, forthe middle district of Tennessee, at the 
Kederal court-room at Nashville, in said State, on the third Monday 
in October next, then and there to answer the bill of complaint of 
Pullman’s Palace Car Company, a corporation organized under — by 
virtue of the laws of the State of Illinois, having its principal office 
in Chicago, in said State, and a citizen of said State, in an action by 
a bill in equity, to his damage fifteen thousand dollars, and praying 
also for writ of injunction. 

Herein fail not, and have vou then and there this writ. 

Witness the Hon. Samuel IF. Miller, Chief Justice of the Supreme 
Court of the United States, this the 25th day of May, 1888, and of the 
Independence of the United States the one hundred and twelfth 
vear. 


H. M. DOAK, Clerk. 


MrmMoranpuM.—+The defendant is required to enter his appearance 
in the office of the clerk of this court on or before the 2nd day of 
July, 1888, next, and plead, answer, or demur, or the bill will be 
taken for confessed and set tor hearing ex parte. 


H. M. DOAK, Clerk. 


Endorsed: Executed May 28th, 1888, on P. P. Pickard, and leav- 
ing a copy of the bill with his attorney, J. M. Head, at his request. 
Ed. R. Pennebaker, dep. marshal. 


The following bond for costs was executed and filed: 


Know all men by these presents that we, William Burry 
2 and the Pullman’s Palace Car Company, are held and firmly 
bound unto P. P. Pickard, as comptroller, ete. in the penal 
sum of three hundred dollars; to the payment of which we bind 
ourseives and each of us and each and every of our several heirs, 
exeeutors, administrators, and assigns, Jointly and severally, by these 
presents. 
Witness our hands on this the 24th day of May, 1888. 
The condition of this bond is such that thesaid Pullman’s Palace 
i—1381 
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Car Company has commenced suit against P. P. Pickard, comp- 
troller, etce., for an injunction, ete.: 

Now, if the said complainant shall prosecute said suit with effect 
or, on failure thereof, pay and satisfy all costs that may be adjudged 
against said plaintiff in said cause; or, on failure of said defendant, 
if convicted, to pay and satisfy the same, if the said complainant 
shall pay the same, then this bond to be void; otherwise to remain 
of full force and effect. 

WM. BURRY. 


The following bill was filed: 


Pullman’s Palace Car Company, a corporation organized and ex- 
isting under and by virtue of the laws of the State of Illinois and a 
citizen thereof, brings this its bill of complaint against P. P. Pick- 
ard, comptroller general of the State of Tennessee, a citizen of the 
State of ‘Tennessee and residing in the middle district thereof. 

And thereupon your orator complains and says that your orator’s 
domicile and place of business and its principal office is in the’ 
county of Cook and Staie of Illinois, where it is engaged in manu- 
facturing and owning sleeping and drawing-room cars and, by con- 
tract with railroad companies throughout the United States of 
America, Canada, and Mexico, furnishing the same for use in op- 
erating long, continuous, through connecting lines of railroads ex- 
tending interstate and between foreign nations; that it retains the 
possession of such cars and receives compensation from persons 
travelling therein for the use of seats or sleeping berths therein. 

That it has no domicile, office, or principal place of business in 

the State of Tennessee and is not subject to the jurisdiction of 
o ‘Tennessee for the purposes of taxation. 

That there arecertain railroad com panies operating and own- 
ing long, continuous, through, connecting lines of railroads extending 
from other States and Territories of the United States into or into 
and through the State of ‘Tennessee, each of said lines of railroads 
also connecting with other railroad lines running through many of 
the States and Territories of the United States. 

That each of said railroad companies is engaged in t 
of interstate commerce, and cars running on their lines of railroad 
pass beyond their lines upon other railroads and so into and throug’ 
many other States and Territories of the United States; that for the 
accommodation, convenience, and comfort of railroad passengers 
travelling over the lines of said railroad companies for long dis- 
tances, and especially at night, it was and is necessary that there 
should be provided and carried upon said railroad lines sleeping 
and drawing-room cars for the use of said passengers. 

That certain of said railroad companies did therefore, each of 
them, prior to the first day of January, 1887, enter into certain SCp- 
arate contracts with your orator for the running upon their respect- 
ive lines of road of sieeping and drawing-room cars by your orator, 
all of which contracts or continuations or renewals thereof are still in 
force. 

That in aud by each of suid contracts between your orator and 


he business 
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said railroad companies your orator agreed to furnish for use in 
operating the lines of said railroad companies sleeping and draw- 
ing-room cars sufficient to meet the requirements of travel on and 
over such lines of railroad. 

That in and by the terms of each of such contracts your orator 
reserved the right to retain the possession of and to nahage and 
control the inside of such sleeping and drawing-room cars, and to 
furnish to rallroad passengers the use or accomm ddation of seats or 

sleeping berths in such cars, to collect compensation therefor, 
and to keep the carpets and upholstery, bedding, and all the 

inside arranzements of such cars In good repair, except re- 
pairs ms renewals made necessary by accident or casualty, and to 
furnish ne or more em plo: ve . upon each of such cars, whose duties 
it shall wep tnglle ct fares for the e xtra accommodation afforded in 
such sl epilng and drawing-room cars from the passengers therein, 
rs generally, and In 


LO provide tor the comitort of such passen: 
companies agreed 


by each of the said contracts said railroad 
haul such sleeping and drawing-room cars on their respective lines 
of road and at their own expense to furnish fuel for such cars; to 
light, wash, and clean the same; to permit your orator to collect its 
usual charges for the extra accommodations afforded by such sleep- 
Ing and di awing-room cars, and to place tickets for such accommo- 
dations in the hands of said railroad companies’ agents at their rail- 
road ticket offices for sale Dy them without charg LO your orator, 
the proceeds of such sales. however. tO be aL i he risk ind nu re 
wholly to the benefit of your orator, and that your orator should 
have possession of such ears; all of whieh things, together with 
other provisions of said contracts not material to this cuuse, will 
more fully appear by reference to said original contracts, now In the 
possession of your orator and ready to be py xluced as this court shall 
direct 
And your orator attaches to this billas Exhibit “A” a copy of one 
of such contracts and avers that all the other of said contracts are 
in substance similar thereto 
Your orator further shows that it hus never had any branch office 
of any kind in the State of Tennessee, unless the fact that it places 
tickets for sale with the agents of said: railroad companies consti- 
Lutes such agents branch vfthees or establishm« nts of your orator ; 
that your orator has never had any other officers, agents, or em- 
ployes in Tennessee except conductors and porters, which it fur- 
nishes with its cars under said contracts: that the sleeping cars Op- 
erated by your orator as aforesaid comnrise all the property 
5 owned by your orator in Tennessee; that the cars furnished 
by your orator as aforesaid and operated uUpOn said lines of 
railroad under said contracts are all used for trausporting passengers 
from oth 1 States into or across the State of ‘Tennessee or from places 
in the State of Tennessee to places in other States; that some of said 
cars also transport passengers from points in ‘Tennessee to other 
points in that State whenever they properly apply for such trans- 
portation, but the number of such passengers is very small com. 
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pared with the number of interstate passengers transported in such 
cars. 

That the sleeping and drawing-room cars so furnished by your 
orator and used upon the railroad lines as aforesaid constitute all the 
sleeping and drawing-room cars owned or operated by your orator in 
the State of Tennessee, and that all said ears run into, out of, or across 
the State of Tennessee, making only such stops as the trains to which 
they are attached make; that in the case of travellers travelling 
across ‘Tennessee or from points out of it to points in it their sleep- 
ing-car tickets are purchased and paid for before they enter Ten- 
nessee, and 1n the case of passengers travelling from points in Tennes- 
see to other points in that State and from points in Tennessee to 
points in other States their tickets are purchased and paid for in 
Tennessee ; that none of said sleeping cars run upon lines or between 
points exclusively within the State of Tennessee, but all of said sleep- 
ing cars run interstate—that is, from points outside the State of 
Tennessee into or into.and through Tennessee, or from points in 
Tennessee to points out of Tennessee—and that therefore all of such 
sleeping cars are occupied and used in interstate commerce and are 
not taxable by the State of ‘Tennessee. 

That your orator owns In whole or in part and operates more than 
one thousand three hundred (1,300) sleeping cars and drawing-room 

cars, running into all or nearly all the States and Territories 
6 of the United States and into Canada and Mexico; that its 

headquarters and principal place of business for conducting 
the operations of all of said ears is in the city of Chicago, county of 
Cook, State of I/linvis; that its principal officers reside there; that 
its records are there; that its moneys earned all over the United 
States, Canada, aud Mexico are remitted there as soon as possible in 
the course of business; that no special cars belonging to it are at all 
times used in the State of Tennessee, but its sleeping and drawing- 
room Cars are constantly changing from road to road to suit the de- 
mands and emergencies of business and traffic, and that sleeping 
cars at one time running in Tennessee are at other times transferred 
to railroads in other States and Territories of the United States and 
other sleeping cars belonging to it are used in their places. 

That none of such sleeping and drawing-room cars are brought 
into the State of ‘Tennessee for the purpose of doing a local business 
therein or for permanent or continuous use therein, but simply for 
the purpose of- interstate commerce, as hereinbefore stated; that 
such cars do not remain in Tennessee longer than is necessary to 
pass through it and to be attached to the proper trains, and there- 
fore have no taxable situs in the State of Tennessee, but their situs 
for the purpose of taxation is in said county of Cook and State of 
Illinois, and the business your orator is engaged in is interstate 
commerce, which cannot be taxed or regulated by the State of Ten- 
nessee and on account of which no license fee or tax can be exacted 
from your orator by said State. 

Your orator insists that said sleeping and drawing-room cars were 
and are engaged only in the business of interstate commerce under 
the protection of the laws and Constitution of the United States, 
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which confer upon Congress the power “to regulate commerce with 
foreign nations and among the several States,” and that your orator 

cannot be taxed on account of the business of operating said 
7 sleeping cars as aforesaid, and that all taxes or license fees 

iin posed upon your orator, as hereinafter set out, on account 
of said cars or on account of the business of operating them, in which 
your orator is engaged, are illegal and void; that your orator is 
each year assessed and taxed at its domicile, place of business, and 
principal office in said county of Cook and State of Illinois upon its 
tangible property and upon its capital ‘stock, and has been so as- 
sessed and taxed for the year A. D. 1887, in said county of Cook, 


upon its tangible property and its capital stock, its capital stock 


i} Le 
representing its real and personal, tangible and intangible, property, 
? 


including its sleeping and drawing-room cars engaged in interstate 
commerce and including the cars hereinbefore mentioned as oper- 
ated upon lines cf road in the State of Tennessee. 

Your orator further shows that by the general-revenue act of the 
State of ‘Tennessee for LSS7 it Is provided as follows: 

“That the rate of taxation on the following privileges shall be as 
follows : 

“Sleeping-car companies.—Each company doing business in the 


State, on each car, per annum, $500.00." 

That your orator operates Into and through the State of Tennessee, 
In the mannerand under the circumstances above set forth, an aver- 
age of more than thirty sleeping cars. 

That the said P. P. Pickard, comptroller general as aforesaid, now 
claims that there is due from your orator under said tax enactment 
five hundred dollars (8500) on account of each of said cars, or more 
than fifteen theusand dollars ($15,000' of taxes, and is now threat- 
ening to collect from your orator said taxes and to issue his warrant 
for the collection thereof, and that said Pickard, in attempting to 
collect said taxes, threatens to levy said warrant upon the sleeping 
ears of your orator, and your orator believes and fears that said de- 
fendant, unless restrained by this honorable court, will proceed to 
force the collection of said tax so illegally assessed and claimed by 

destraining and seizing upon your orators cars from your 
S orator, and that the proceedings threatened for the collection 

of said taxes will lead to a multiplicity of suits and will 
greatly harass your orator. 

Your orator further shows that all the sleeping and drawing-room 
cars aforesaid running in the State of Tennessee are attached to 
through express trains on the roads of said railroad companies; that 
prior to their arrival in Tennessee seats and sleeping berths therein 
have always been sold by vour orator to persons travelling from 
other States into Tennessee; that your orator has at all times con- 
tracts with passengers to give them the accommodations furnished 
by said cars while travelling upon such railroads; that unless your 
oracvor pays the taxes so illegally imposed upon it vour orator believes 
and fears that said defendant will, unless restrained therefrom by this 
court, levy upon and selze, in order to force from your orator sald 
illegal taxes, said sleeping and drawing-room cars while the same 
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aré in actual use and running attached to said express trains; that 


thereby the travelling public will be discommoded, the carriage of 


passengers interstate will be prevented, your orator and said railroad 
companies may become harassed by many suits for damages by pas- 
sengers for not furnishing them the accommodations they contracted 
for, the credit and reputation of your orator for furnishing com- 
forts ible accommodations, which credit and re puta tion are of great 

value to it and have been established by strict attention to business 
and at great expense and trouble for many years, will be broken 
up, and the good will of said business greatly lM pals d, and thereby 
your orator will suffer creat and irreparable injury 

¥ our orator allege ‘S and ch; arges th at said ti LX enactinent of 1887 
and 1888, herein set out, is illegal and unconstitutional, because it 
discriminates in favor of railroad ¢ ompanile s, In that it lm poses “tax 
upon the property and business of companies doing business as a 
sleeping or palace Car company only and exempts from such rail- 

road tax companies using and operating their own sleeping 
9 cars 1n said State, and is in violation of section 28, article 2, 

of the constitution of the State of Te Nnhesst e, which staat ides 
that “all property shall be taxed according to its valt le, ’ 
so that taxes shall be equal and uniform throughout the State. 
No one species of property from which a tax may be collected shall 
be taxed higher than any other species of property of the same 
value.” 

Your orator insists that the State of Tennessee has no jurisdiction 
of the person, property, or business of your orator for the purposes 
of taxation, and that your orator, being engaged in the business of 
inteterstate commerce, is exempted from such regulation and taxa- 
tion by the Constitution of the United States. 

Your orator further shows that the sum of five hundred dollars 
per car is an unjust, oppressive, and exorbitant tax, even if any 
such tax could be imposed; that heretofore the State of Tennessee 
had imposed a tax of fifty dollars per car, expecting to collect that 
sum on about forty cars passing through the State; that when the 
courts of the United States held that the State could not tax of 
license cars engaged in interstate commerce, then the State and its 
officers, believing that two of your orator’s cars were still subject to 
taxation, raised the rate of taxation to five hundred dollars per car, 
intending thereby to impose on two cars the amount of tax origi- 
nally intended to be imposed on many cars, and so to defeat and cir- 
cumvent the decisions of the courts of the United States. 

That vour orator offers to do in the premises all that is required 
of it in equity and good conscience, and to pay to said defendant 
any and all sums of money that may be found due to them in con- 
nection with the matters set forth in this bill as soon as the same 
may be ascertained by final decrees herein. 

To the end, therefore, that defendant may true, full, direct, and 
perfect auswer make to all and singular the premises (but not under 
oath, answer under oath being hereby expressly waived),and that 

as fully and particularly as if the same were here repeated 
10 und he specifically interrogated in regard thereto, and that 
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pending a final hearing of this cause your honors will grant 
unto your orator a temporary injunction, issuing out of and under 
the seal of this honorable court, restraining and enjoining the said 
defendant and his attorneys, agents, and clerks and servants from 
issuing any warrant for the collection of or proceeding to enforce 
the collection of the taxes wrongfully and unlawfully imposed upon 
your orator, as set forth above, and that upon a final hearing herein 
such injunction may be made perpetual, and that your orator may 
have such other, further, and different relief in the premises as the 
nature of this case may require and to your honors may seem meet— 

May it please your honors to grant not only the writ of injunction 
hereinbefore praved, but also a writ of subpoena, directed to the 
said P. P. Pickard, as comptroller general as aforesaid, therein and 
thereto commanding him, on a day and undera certain penalty 
therein to be limited, personally to be and appear before this honor- 
able court, then and there to answer ail and singular the premises, 
and further to stand to, perform, and abide such further order and 
decree as to the court shall seem meet; and your orator will ever 
pray, ete. 

PULLMAN’S PALACE CAR COMPANY, 
By ELGIN LOCHRANE, Soliedtor. 


WM. BURRY, Of Counsel. 


STATE OF ILLINOTIs, ee, 

County of Cook, f°’ 

A. 5S. Weinsheimer, being duly sworn, says that he is the secre- 

tary of Pullman’s Palace Car Company; that he has read the fore- 

going bill of complaint and knows the contents thereof, and that 
the same are true as therein stated. 


A. S. WEINSHEIMER. 


Subscribed and sworn to before me this 19th day of May, 1888. 
[ NOTARIAL SEAL. | RK. C. ALDEN, 
Notary Pu blie for Cook f ounty, Tllinois. 


The foregoing bill is endorsed: “ Filed May 24th, 1888. H. M. 
Doak, clerk.” 


The following exhibit is attached and was filed with the bill: 


This indenture, made this — day of ——, A. D. 188-, between the 
Louisville and’ Nashville Railroad Company, hereinafter called the 
railway company, of the one part, and Pullman’s Palace 
1] Car Company, hereinafter called the Pullman Company, of 
the other part, — | 
Whereas the Pullman Company is new engaged in the business of 
manufacturing railway cars known as sleeping cars under certain 
patents belonging to it, and of hiring the same to railway companies, 
under contracts for a term of years, to be used and employed on and 
over the lines of the roads of said railway companies, and receiving 
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therefor income and revenue by the sale to passengers of seats, 
berths, and accommodations therein ; 

And whereas the railway company is desirous of availing itself of 
the use on and over its lines of road of the cars constructed under 
said patent now the property of the Pullman Company, and also of 
connections by means of said cars with other lines of railway whereon 
said cars are now operated by the Pullman Company: Now, this 
contract witnesseth : 

First. That the Pullman Company, in consideration of the cove- 
nants and agreements of the railway company hereinafter men- 
tioned to be by it kept and y;erformed, hereby agrees with the rail- 
way company that it will furnish sleeping cars to be used by the 
railway company for the transportation of passengers sufficient to 
meet the requirements of travel on and over its line of railway and 
on and over all lines of railway which it now controls or may here- 
aiter control by ownership, lease, or otherwise; said cars to be satis- 
factory to and accepted by the eee ral manager or superintendent 
of the railway company. ‘The cars so furnished shall be in part the 
cars now operated on the lines of the railway company under its 
contract with the Pullman Southern Car Company and from time 
to time such additional cars, properly equipped and acceptable Lo 
the railway company, as may be needed to meet the ordinary re- 
quirements of travel. 

Second. The Pullman Company hereby agrees to furnish, at its 
OW proper cost and expense, one Or more employes, as may be 

needful, upon each of said cars, whose duty shall be to collect 
12 fares for.the accommodations furnished in said cars, and gen- 

erally to wait upon passengers therein and provide for their 
comfort. 

Third. The railway company hereby agrees that the general 
officers of the Pullman Company and the employés named in article 
second of this agreement shall be entitled to free pussage over the 
lines of the railway company when they are on duty for the Pull- 
man Company. 

Fourth. The Pullman Company hereby agrees that the general 
officers of the railway company shall be entitled to free passes in 
anv of the cars furnished by the Pullman Company under this con- 
tract. 

Fifth. It ishereby mutually agreed that the said employés of the 
Pullman Company, named in article second of this contract, shall be 
governed by and subject to the rules and regulations of the railway 
company, Which are or may be adopted froin time to time for the 
rovernment ol its own employés, and in the event of any liability 
arising against the railway company for personal injury, death, or 
otherwise of any employe of the Pullman Company it is distinctly 
understood and agreed that the railway company shall be liable 
only to the same extent it would be if the person injured was an 
employé in fact of the railway company, and for all liability in 
excess thereof shall be indemnified and paid by the Pullman Com- 
pany. 

Sixth. In consideration of the use of the aforesaid cars the rail- 
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way company hereby agrees to haul the same on its own line of road 
and on all roads which it now controls or may hereafter control by 
ownership, lease, or otherwise, and also on all passenger trains tn 
which it may by virtue of contracts or ranning arrangements with 
other roads have the right to use said cars, in-such manner as shall 
in the judgment of the general manager or general superintendent 
of said railway company be best adapted to accommodate passengers 
upon said railways; and the railway company shall, at its own ex- 
pense, furnish and apply the necessary lubricating material, pro- 

vide ice, fuel, and material for lights, and will wash and clean 
12 said cars, and, as often as is necessary, will renew and replace 

links and pins, bell cord and couplings, and couplings for 
air-brake hose without charge to the Pullman Company. 

Seventh. The Pullman Company hereby agrees that it will 
keep the cars furnished under this contract in good order and 
repair and will from time to time renew and improve the same, 
when necessary, at its own expense, and will keepsaid cars up tothe 
average standard of the best and most approved sleeping cars run 
on any railroad in the United States which uses an equal number of 
sleeping cars, excepting repairs and renewals provided for in article 
sixth of this agreement and such asare made necessary by accident 
or casualty, it being understood that the railway company shall re- 
pair all damages to said cars of everv kind occasioned by accident 
or casualty during the continuance of this contract, except that the 
Pullman Company assumes all responsibility for any loss or damage 
oceurring to said cars arising from defective heating apparatus or 
hehts furnished by it. 

And the railway company agrees, as a proper compensation for 
the maintenance of the runuing gear and bodies of said cars, that 
it will pay to the Pullman Company the sum of three cents per car 
per mile for every mile run by said cars upon the road of the rail- 
way company or upon the roads of other Companies by direction of 
the officers of the railway company while in service under this con- 
tract. 

And the railway company hereby agrees at all times, when re- 
quested by the Pullman Company, to make promptly such repairs 
to the cars furnished under this contract as may from time to time 
become necessary, and to make, without request, such repairs as may 
be required to insure their safety, rendering bills monthly to the 
Pullman Company for repairs to cars, and charging for the same 
only the actual cost of material and labor expended on such repairs, 
with an addition of ten per cent. to cover general expenses; all 
settlements and payments for mileage and repairs to be made 
monthly between said companies. 

But it is hereby understood and agreed that whenever the 

14 revenue from sales of seats and berths equals an average of 

seventy-five hundred dollars ($7,500) per car per annum upon 

the number of ears furnished under this contract, then, while such 

revenue shall continue, the railway company shall not be required 

to pay mileage for any cars furnished under this contract, and the 

Pullman Company shall then bear the expense of all the repairs 
2—1581 
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and improvements to said cars, except such repairs as are rendered 
necessary by accident or casualty and such as are provided for in 
article six of this agreement, which shall be made by the railway 
company, as hereinbefore mentioned. 

Kighth. The railway company agrees to furnish the Pallman 
Company without charge at convenient points room and convenience 
for airing and storing bedding. 

Ninth. The railway company further agrees that the Pullman 
Company shall be entitled to collect from each and every person 
occupying said cars such sums for said occupancy as may be usual 
on competing lines furnishing equal accommodations, and that such 
rules and regulations shall be agreed upon mutually by the parties 
herein as will most favor the renting of accommodations in said 
cars. 

[t is mutually understood that no more room in said sleeping cars 
shall be granted to any person or persons than is usually granted to. 
passengers by other railroads which use their own sleeping cars un- 
less by assent of the general superintendent of the railway company. * 

The railway company hereby agrees to permit the Pullman Com- 
pany to place its tickets for seats and berths for sale in such of the 
railroad ticket offices as may be desired by the Pullman Company, 
and such service shall be performed by and as a part — the general 
duties of the ticket agents and without charge to the Pullman Com- 
pany, proceeds of such sales to be at the risk of the Pullman Com- 
pany. 

Eleventh. The railway company hereby agrees, except as herein- 

after provided, that the Pullman Company shall have 
15 exclusive right for a term of fifteen years from the date hereof 

to furnish for the use of the railway company sleeping cars 
on all its passenger trains over its entire line of railway and on all 
roads which it controls or may hereafter contro] by ownership, lease, 
or otherwise, and also on all passenger trains on which it may by 
virtue of contracts or running arrangements with other roads have 
the right to use such cars, and that it will not contract with any 
other party to run said class of cars on and over said lines of road 
during the said period of fifteen years: 

Provided, that in all cases in which the railway company may 
desire to co-operate with other railway companies in forming through 
lines of sleeping cars the Pullman Company agrees that cars not 
owned by it may be run over the lines of the railway company when 
necessary to secure such co-operation; but in all such cases it is 
agreed that the Pullman Company shall have the right to furnish 
its pro rata of sleeping cars, based upon the mileage of the railway 
company in said lines; and in all sleeping cars operated in such 
through lines the Pullman Company shall be entitled to receive all 
local fares for accommodations therein upon the roads of the rail- 
way company and its pro rata of through fares, based upon the num- 
ber of cars furnished by it in said through. lines; and it is in like 
manner agreed that any party holding the right by contract or 
otherwise to operate sleeping cars upon the road of any particular 
railroad company forming a portion of the through lines herein- 
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above referred to shall be entitled to receive all local fares and pro 
rata of through fares for accommodations therein upon the road of 
such particular railroad company in any of the sleeping cars oper- 
ated in said through lines. 

Twelfth. The Pullman Company, for the consideration of afore- 
said, hereby guarantees the railway company against all daimages of 
whatsoever kind which may be by the railway company incurred in 
consequence of any infringement of patent rights in the construction 

and use of any of said cars which may be used by the Pull- 
16 man Company upon the lines of the railway company under 

this agreement, it being the meaning and intent of this article 
that the Pullman Company shall secure the railway company against 
all manner of expenditures which may be incurred by it in conse- 
quence of any litigation connected with alleged infringements of 
patent rights for the interior arrangements of said cars, and that 
the Pullman Company will pay off and discharge all judgments 
obtained at any time against the railway company on account of 
such lufringements. 

Thirteenth. It is mutually agreed between the parties hereto that 
In case either of said parties shall fail to cleanse or repair, accord- 
ing to the conditions of this agreement, any of said cars, then and 
in that case, after written notice shall have been given to the de- 
faulting party by the other party of the default complained of, if 
the said defaulting party shall neglect or refuse so to cleanse or re- 
pair said cars within a reasonable time after such notice, the other 
party shall have the right to cleanse and make or cause to be made 
all necessary repairs and renewals to said cars, and said defaulting 
party shall pay to the other party the cost of such portion of the 
cleansing and repairs as said defaulting party is held to be liable 
for according to the terms of this contract. 

fourteenth. It is mutually agreed between the parties hereto that 
in case either of said parties shall at any time hereafter fail to keep 
and perform any of the covenants herein contained to be by them 
respectively kept and performed, then and in that case, after writ- 
ten notice shall have been given to the defaulting party hereto of 
the default complained of, if the said defaulting party shall refuse 
or neglect to make good, keep, and fulfill such unfulfilled covenants 
and conditions of this agreement, within a reasonable time after 
such notice, the other party shall be at liberty to-declare this con- 
tract ended and no longer in force. 

Fifteenth. It is mutually agreed between the parties hereto that 

the railway company shall have the option to determine 
17 whether it will provide one-half or a less proportion of all 

the capital required for furnishing the equipment which may 
be put upon the road of the railway company under this contract, 
and, upon the payment of the same to the Pullman Company, be- 
come a joint owner with the Pullman Company in the said equip- 
ment and receive one-half, or a less proportion, as the case may be, 
of ali the gains or profits, and bear the same proportion of all the 
losses arising from the business of operating the said cars furnished 
under this contract, the Pullman Company to retain control and 
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management: Provided, thatsuch option shall be exercised, if at all, 
and notice thereof communicated to the Pullman Company In writ- 
ing within ten years from the date hereof. 

For the purposes of the option hereinbefore last provided it is 
hereby mutually agreed that the cars now furnished under this 
contract, together with such additional cars and equipments as may 
be subsequently assigned to and accepted by the railway counpany, 
shall, when the railway company notifies the Pullman Company of 
its intention to become part owner of said cars and equipments, be 
appraised by impartial and competent persons—one to be appointed 
by the railway company and one by the Pullman Company; they 
two, in case of disagreement, to appoint a third, and the decision of 
two to be final, and the value fixed by them shall be taken as the 
value on which the railway company shall pay the one-half, or a 
less proportion, as the case may be, in purchasing its interest ia the 
cars and equipments in the event of exercising such option. 

And in the event of the railway company exercising its option to 
become a part owner of said cars and equipments it is hereby In- 
tually agreed, for the purpose of ascertalning the profit to be divided 
between the Pullman Company and the railway company under 
this contract, that the operating expenses, which shall be held to 
include maintenance of said sleeping-car equipments, repairs, sup- 

plies, and all expenses of administration and superintend- 
18 ence, and all expenses resulting from orin any way connected 

with the operation of said cars, including judgments or pay- 
ments for injury to passengers or loss of their property, for which 
the Pullman Company, as managers, may be responsible, shall be 
deducted from tle gross receipts, and the remainder thereof shall 
be divided in proportion to ownership in such cars and equipments ; 
settlements to be made monthly. 

[In witness whereof the railway company hath caused its corporate 
seal to be attached hereto, attested by its president and secretary, 
and the Pullman Company hath caused its corporate seal to be at- 
tached hereto, in like manner attested by its president and secre- 
tary. 

Dated the day and year first above written. 


THE LOUISVILLE & NASHVILLE 
RAILROAD COMPANY. 
By C.C. BALDWIN, President. 


[seaAL.]| W. RANNEY, Sec’y. 


PULLMAN’S PALACE CAR COMPANY, 
By GEO. M. PULLMAN, President. 


[sEAL.]| A. S. WEINSHEIMER, Sec’y. 
Endorsed: Filed May 24th, 1888. H. M. Doak, clerk. 


The following plea was filed by the defendant : 
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The Plea of P. P. Pickard. Comptroll r, lo the Bill of Complaint of Pull- 
man’s Palace Car-Company, Filed against Him May 24th, 1888. 


This defendant, by protestation, not confessing or acknowledging 
the matters and things in and by said bill set forth and alleged to 
be true in such manner and form as the same are thereby and therein 
set forth and alleged, for plea to the whole of said bill or to so much 
and such parts of the same as seek to enjoin this defendant from the 
issuance of his distress warrant for the collection of the taxes due 
upon the cars owned by it and used and operated wholly within the 
State of Tennessee, between the cities of Nashville and Memphis, 
says— 

That the matters in controversy have been heretofore adjudicated 

in this honorable court on the 29th day of December, 1854, 
19 in the case of The Pullman Southern Car Company vs. James 

Nolan, comptroller of the treasury of the State of Tennessee, 
which was a controversy between the same parties and for the same 
purpose as that contemplated by complainant’s bill, wherein it was 
adjudged “that the said sum of $300.00 paid by said plaintiff as 
aforesaid under protest to the said Nolan, then comptroller as afore- 
said, as a privilege tax to said State for running and using the said 
two cars between Nashville and Memphis, in said State, was legally 
assessed, paid, and coilected, and that plaintiffs have no right to re- 
cover said $300.00 or any part thereof in this action.” After the 
rendition of said decree by this honorable court it was afterwards 
appealed to the Supreme Court of the United States, where the same 
was confirmed, the rate of tax therein collected being the amount 
then due under the then existing laws of the State. Defendant fur- 
ther alleges that said suit, though commenced in the name of The 
Pullman Southern Car Company against Jas. M. Nolan, the then 
comptroller of the treasury, Was revived against P. §. Pickard, the 
then and now comptroller of the treasury of the State, and that said 
suit, though prosecuted in the name of the Pullman Southern Car 
Company, Is the same corporation as the complainant In this cause. 

[In said cause complainant, baving paid the taxes under protest 
claimed by the State for the years 1878 and 1879 upon all the cars 
owned and operated by it within and through the State of Tennes- 
see, some thirty-six in) all, brought that suit to recover said sum us 
having been illegally and unconstitutionally collected, and in said 
suit each and every ground of relief relied upon in complainant’s 
bill in this cause was specifically stated and relied on in said cause 
before the rendition of the decree hereinbefore stated, which was 
made upon the final hearing of said cause and upon the merits of 
the case; all which matters and things this defendant doth aver to 
be true, and he hereby pleads the said decree in bar to the said plain- 
tiff’s bill,and prays the judgment of this honorable court whether 

he should be compelled to make any other or further auswer 
20 to said bill; prays to be hence dismissed with his costs and 
charges in that behalf most wrongfully sustained. 
G. W. PICKLE, Att'y General. 
CHAMPION & HEAD, 
Special Counsel. 
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Endorsed : Filed Feb. 23d, 1889. H.M. Doak, clerk. 


The following answer was filed by the defendant: 


The Separate Answer of P. P. Pickard. Comptroll r.to the Bill of Com- 
plaint of the Pullman Palace Car Company Filed Against Him in this 
Honorable Court May » ih. LSSS 


Saving and reserving all exceptions by way of plea, demurrer, or 
otherwise to the manifold errors and misstatements contained tn 
complainant’s bill, for answer thereto, answering so much of satd bill 
as respondent is advised it is material for him to answer, says: 

He admits that complainant has its principal office in the county 
of Cook and State of Illinois, and so far as he knows the general 
character of business engaged in by it is correctly set forth sub- 
stantially in its bill of complaint. 

Respondent denies, however, that it has no domicile, office, or 
principal place of business in the State of Tennessee, but insists that 
it has numerous offices and agents engaged in the transaction of its 
business in various parts of the State,and especially that it has such 
office and agency in the city of Nashville and county of Davidson. 

Respondent also admits that many of the railroad companies en- 
gaged in the operation of running railroads into and across ‘Ten- 
nessee and using complainant’s sleeping and drawing-room cars are 
engaged in the transfer of passengers into, through, and across Ten- 
nessee ; but respondent denies that the entire business transacted by 
any of said companies is wholly of this character, but, on the con- 
trary, insists that a large portion of the business transacted by said 
carriers is purely local in its nature—i e.,in the transfer of passengers 
from one point to another wholly within the State of Tennessee. 

Respondent admits that each of said railroad companies 
21 prior to the first of January, 1557, did enter into separate 
contracts with complainants for the running upon their re- 
spective roads of sleeping and drawing-room cars, and that said 
contracts, continuations, or renewals of the same are still in force: 
but respondent denies that the terms of each of such contracts are 
substantially or accurately set forth in complainant’s bill; and 
respondent further denies that. the contract made by complainant 
with the Louisville & Nashville Railroad Company and filed as 
Exhibit “A” to its bill is substantially the same contract made by 
complainant with other railroad companies engaged in the transac- 
tion of business in Tennessee, and respondent here calls upon and 
demands from complainant the production of the contract entered 
into by it with the Nashville, Chattanooga & St. Louis Railway Com- 
pany for the running of sleeping and drawing-rooin cars over the 
branch of its railway between the cities of Nashville and Memphis, 
‘Tennessee. 

tespondent further denies that all the cars furnished by it and 
operated upon said lines of railroad are used in the transporting 
passengers from other States into or across the State of ‘Tennessee to 


- 


PULLMAN’ PALACE CAR CO. 15 


places in other States, and alleges that certain cars are domiciled 
entirely within the State of Tennessee, and, as respondent is in- 
formed and charges and believes, it lias certain cars that are wholly 
used within the State, that receive no passengers vutside the State 
for points within or through the State, and receive no passengers 
within the State for points without, but the whole business done by 
said cars is exclusively within the limits of the State; that if these 
cars are not by name domiciled all the time within the State and 
doing exclusively a State business it is only because they are taken 
from the State temporarily for repairs or because said cars engaged 
in transporting passengers between said cities of Nashville and Mem- 
phis, ‘Tennessee, are made at other times and upon different occa- 
sions to come from without and gO beyond the limits of the State 
merely as a subterfuge and for the purpose of avoiding the lability 

of complainant for the taxes claimed, the trip or run of these 
22 ears being exclusively from the city of Nashville to the city of 

Memphis, both points being within the State of Tennessee, and 
at no time is a seator berth in one of said cars ever held or engaged 
for a continuous trip from a point without the State of ‘Tennessee to 
a point within or beyond the State or a seat sold in one of said cars 
for a continuous trip from a point within the State to a point beyond 
its limits, but said cars run and ply between said cities of Nashville 
and Memphis, whether the same, by name or not, are in reality the 
suine and ure at all times engaged exclusively in carrying passen- 
gers wholly within the State and as such liable to the payment of 
the tax claimed by said State through its officers. 

Respondent further alleges that all other cars owned and operated 
by complainant under its contracts with the various railroad com- 
panies operating in the State of Tennessee are engaged also, as com- 
plainants bill alleges and admits, in the transaction of business 
wholly within the State of Tennessee, and as such are subject to the 
payment of the taxes claimed, even though they are at the same time 
also engaged in the transaction of what is claimed to be interstate 


commerce. 

Respondent again expressly denies each and every allegation con- 
tained in complainant’s bill which alleges that all of its cars are 
engaged in the transaction of interstate commerce, and, on the con- 
trary, expressly alleges that all of its cars are engaged in the transfer 
of passengers from one point to another within the State of Tennes- 
see, and that certain of its cars are exclusively engaged in the trans- 
fer of passengers wholly within the State. 

Respondent expressly denies that it is necessary or essential for 
the convenience of the public or the requirements of business that 
its cars engaged in the transfer of passengers between the city of 


_— 


Nashville and Memphis, in this State, should at any time make a 
continuous trip to other points beyond or without the State, the 
regular course of business being, as respondent is informed and 

charges, that the car which leaves the city of Nashville at 


20 night runs directly to the city of Memphis and remains there 
4 until the following night, when it is returned to the city of 


itLruns 


Nashville, and the car which leaves Memphis at the same nig! 
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to the city of Nashville and remains over until the following night, 
when it is returned to the city of Memphis; that this constitutes one 
continuous and complete trip, and that said cars need not and in 
fact do not go beyond to points beyond said cities except occasionally, 
and then either for purpose of being repaired or to meet some un- 
usual and pressing emergency; and now, having fully answered, 
respondent prays to be dismissed with his reasonable cosis. 
G. W. PICKLE, Att'y Gen’. 
CHAMPION & HEAD, , 
Special Counsel. 


Endorsed: Filed Feb’y 23d, 1889. H. M. Doak, clerk. 


The following replication was filed : 


This repliant, saving and reserving to itself all and all manner of 
advantage of exception to the manifold insufficiencies of the said an- 
swer, for replication thereunto says— 

That it will aver and prove its said bill to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant; without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in law to be replied unto, confessed and avoided, traversed or de- 
nied, is true; all which matters and things this repliant is ready to 
aver and prove as this honorable court shall direct, and humbly 
prays as in and by its bill it has already prayed. 

WM. BURRY, 


Comp’n’t’s Solic’r. 


And, for replication to the plea of defendant filed in said cause, 
this defendant denies each and every matter therein contained. 
WM. BURRY, 


Comp'n't’s Solie’r. 


We hereby consent that the above replication may be filed nune 
pro tunc as of March 4th, 1889. 
CHAMPION & HEAD, Solicitors. 


24 Endorsed: Filed March 4th, 1889. H.M. Doak, clerk. 


The following agreement of counsel was filed: 


It is hereby agreed that an order shall be entered in this cause 
substituting J. W. Allen, present comptroller of the State of Ten- 
nessee, in place of P. P. Pickard, former comptroller, and that the 
answer heretofore filed by said Pickard stand as the answer of J. W. 
Allen. 

WM. BURRY, Comp'nt’s Sol’r. 
CHAMPION & HEAD, 
For Defend 't. 


Endorsed: Filed April 15th, 1889. H. M. Doak, clerk. 
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And thereupoff the following order was entered, to wit: 

Now come the parties hereto and show to the court that P. P. 
Pickard has ceased to be comptroller of the State of ‘Tennessee and 
that J. W. Allen is now such comptroller; and, on stipulation of the 
parties hereto, it is ordered that J. W. Allen be substituted as de- 
fendant In the place of P, P. Pickard. 

And now come Messrs. Champion & Head, solicitors, ete., and 
enter the appearance herein of J. W. Allen as defendant hereto, and 
with like consent of the parties it 1s ordered that the answer hereto- 
fore filed by said Pickard stand as the answer of said Allen. 

Which ord r was entered of record Al the April Lerm., LSSY. Ol 
April 16th, 1889. 

The following depositions were taken and filed, to wit: 


Unirep STatTes OF AMERICA, al 
Northern District of Illinois. County of Cook. j 


Be it remembered that on this the 12th day of October. in the 
year of our Lord one thousand eight hundred and eighty-nine, I, 
Kk. G. Todd, a notary public, did call and cause to be and person- 
ally appear before me, at my office, at the hour and place desig- 
nated in the notice attached hereto as Exhibit “A,” in the city of 
Chicago, Richmond Dean and James I. Bird to testify and the 
truth to say on the part and behalf of the complainant in a cer- 
taln clV il cause or mutter of controversy now depending and unde- 

termined in the circuit court of the United States for the 
29 middle district of Tennessee, at Nashville, wherein Pullman’s 
Palace Car Company Is complainant and the comptroller of 
Tennessee, formerly P. P. Pickard, now W. J. Allen, is defendant. 

At the taking of said depositions I was attended by Mr. Wm. 
Burry, solicitor for complainant, and by Mr. Head, solicitor for de- 
fendant. 


And the said RicnMonp DEAN, being about the age of twenty- 
nine years and having been by me duly first duly cautioned and 
sworn to testify the truth, the whole truth, and nothing but the 
truth in the matter of controversy aforesaid, was examined by Mr. 
Burry on behalf of complainant, and hedid thereupon depose, testify, 


lincgea ’ ° 
LLOWS, ViZ . 


and say as fo 

Mr. Dean was not mentioned in the notice attached as Exhibit 
“A.” but by agreement of counsel he was called in place of Mr. 
Garcelon, mentioned In the hotice. 


Int. 1. State your name, residence, and occupation. 

Ans. Richmond Dean; Chicago; assistant to the general super- 
intendent of Pullman’s Palace Car Company. 

Int. 2. Do you know the contract under which the Pullman Com- 
pany is operating sleeping cars upon the lines of the Nashville & 
Chattanooga & St. Louis Railway Company ” 

Ans. Yes, sir. 

Int. 3. Will you please produce and give to the notary, to be at- 
tached as Exhibit “ B,” a copy of that contract. 

*) ‘sq " 
3o—1355 1 
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Ans. Yes, sir. 

Int. 4. Do you know generally the terms of the contract for the 
operation of sleeping cars between the Pullman Company and the 
Louisville & Nashville Railway Company ? 

Ans. Yes, sir. 

Int. 5. Do you know generally the terms of other contracts under 
which the Pullman Company operates sleeping cars in Tennessee ? 

Ans. I am conversant with the general terms of all the contracts. 

Int. 6. Are they substantially similar to the Louisville & 
26 Nashville contract just referred to? 

Ans. They are all simjlar under which we are operating 
‘ars in ‘Tennessee, in general terms. 

Int. 7. The complainant has conductors and porters from time to 
time in Tennessee with its cars ? 

Ans. Yes. 

Int. 8. Has it any otber agents or representatives in ‘Tennessee? 

Ans. We have three: E. Donaldson, agent at Chattanooga; C. C. 
Chase, agent at Memphis, and George Zoeller, agent at Nashville. 

Int. 9. State, generally, what the duties of those agents are. 

Ans. Well, their duties are confined to seeing that men are pro- 
vided for the cars when they leave on their runs; that they are 
properly furnished with supplies, such as soap, towels, etc., necessary 
in the operation of the cars. They also superintend the cleaning 
of the cars to see that they are in proper condition. 

Int. 10. Do they have any general powers over the management 
of the company’s cars? 

Ans. No; they have no authority delegated to them whatever. 
They act entirely under the direction of the division superintend- 
ent. 

Int. 11. Where is he situated ? 

Ans. In this case the lines in Tennessee are under Superintend- 
ent Martin, at Philadelphia. 

Int. 12. Have these agents any power to make contracts or arrange- 
ments about the movements of cars except as they are directed in 
ach case by some superintendent of the company ” 

Ans. None whatever. 

Int. 13. Have they any other duties than that of keeping the cars 
in proper condition ? 

Ans. 13. No; none at all that [remember. ‘Those are their prin- 
cipal duties. 

Int. 14. 1 think you said that the complainant is now operating 

its cars under the terms of the old contract— Exhibit “ B.” 
27 Ans. Yes; under an old contract—the Nashville, Chatta- 
nooga & St. Louis. 


Cross-exawination : 


Cross-int. 1. Could you give me the number of cars owned by 
your company ¢ 
Ans. In the neighborhood of 2,000. I cannot say exactly. 
— Int, 2. Could you give me the average cost of these cars ? 
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({ bjected to as immaterial.) 


Ans. Well, that I could not give without consulting the records. 
I am not conversant with the cost of all the cars we operate. 

Cr. Int. 3. What is the average capacity of each of your cars for 
passengers ? 

Ans. We figure, as a rule in furnishing cars, that they would con- 
tain ten sections or twenty berths. ‘The majority of them have more 
than that number; but, generally speaking, in furnishing a car 
where we do not have the number designated we furnish ten sec- 
tions or twenty berths. 

Cr. Int. 4. You state that the copy of the contract and amendment. 
which vou have filed as Exhibit “ B” of your answer, with the Nash- 
ville, Chattanooga & St. Louis Railway Company covers the years 
1887, 18S8, and 1889. : le : 

Ans. Yes, sir. 

Cr. Int. 5. Does your company pay any compensation for the sale 
of its tickets by the railway company’s agents who serve you t 

Ans. ‘No, sir; none whatever. 

Cr. Int. 6. 1-believe each of your sleeping cars has a name or 
number? 

Ans. They are known either by name or number. 

Cr. Int. 7. Could you give me the names or numbers of the various 
cars operated in Tennessee during the years 1887 and 1888? 

Ans. I could not; no, sir. ‘The cars are interchanged. [ 
28 could not give numbers or names 

Cr. Int. 8. About how many were operated in and through 
the State during the years 1887 and 1888 ? 


an) 


Ans. The service of the lines was like ly in the neighborhood of 


iv. 

Cr. Int. 9. Could you give me the names of the cars used by the 
Nashville, Chattanooga & St. Louis Railroad Co. during the years 
1SS7 and 1888 ? 

Ans. No: I don’t recall them, but will refer to the books and 
state then as a part of this deposition 

Cr. Int. 10. Will you also give me the run of each of these cars dur- 
ing that time? 

Ans. Yes; we can give that also. The records from which an- 
swers to this question and the one before it can be best prepared are 
not kept in my office, but in the auditor's’ office, and Mr. Bird, of 
the auditor’s office, has answered them. I have read his answers 
and believe them to be correct. 

Cr. Int. 11. Do not the records of your office show the point from 
which and to which every passenger who uses your cars travels? 

Aus. The diagrams would show that, but | believe it is customary 
only to retain them for a certain time. They are notin our office, 
and I could not speak definitely on the subject. 

Cr. Int. 12. Does your company issue stop-over or transfer tickets 


from one car to another 4 
Ans. In some eases thev issue what is called a transfer. Ifa car 
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breaks down on route and another ear is available to receive its pas- 
sengers we transferthem. It is always for continuous trips. 
Cr. Int. —. Then your tickets are only for continuous trip? 
Ans. Yes, sir. 
Cr. Int. 14. Do the records of your office show a single instance 
where a ticket was purchased for a continuous trip from Nashville 
or Memphis or any intermediate point to a point outside the 
29 State of ‘Tennessee ? 
Ans. I cannot sav; we have nothing to do with handling 
the checks. 
RICHMOND DEAN. 


complainant, and being duly sworn to testify to the truth, the whole 
truth, and nothing but the truth, deposes and says: 


J. F. Brrp, witness of lawful age, being produced on the part of 


Int. 1. State your bame, residence, and OCCU} ation. 

Ans. James I. Bird, Chicago, auditor of receipts of the Pullman 
Company. 

Int. 2. Are the diagrams or other reports of 
the passengers carried,on different cars of the Pullman Company re- 
turned into your office? 

Ans. They are. 

Int. 3. Are the regular runs of cars returned into your othee ? 

Ans. The diagrams are. 

Int. 4. Are you, generally speaking, conversant with the lines of 
the Pullman Company that run into or through Tennessee ? 

Ans. In a general way; ves. | 

Int, 5. Can vou state gerierally the gross receipts of the Pullman 
Company per year for the last three years from lines running into 
‘Tennessee ? 

Ans. The amount would be in the neighborhood of $500,000 per 
year. 

Int. 6. Please give a like approximation of what amount of those 
total gross earnings are taken from passengers carried locally in 
Tennessee on any of those lines. 

Ans. Generally speaking, about $25,000 per year. 

Int. 7. During the year 1887 were any cars run locally in Tennes- 

see-—that is, were any cars run between points and upon lines 
30 lying wholly in the State of Tennessee ? 
Ans. I believe not. 

Int. 8. Do the regular trips of all the Pullman ears in service on 
lines which lie partially within Tennessee take them also outside of 
the State ? 

Ans. They do. 


conductors showing 


Cross-examination: 


Cross-int. 1. Are you familiar with the name and run of the ears 
operated in Tennessee running between Nashville and Memphis? 

Ans. By referring to the records names could be given. 

Cr. Int. 2. Will you by reference to your records give the names 
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and run and time of the cars operated between Nashville and Mem- 
phis during the- years 1887 and 1888? 

Ans. I will. By an examination of the records of my office I find 
that the following sleeping cars ran between Nashville and Memphis 
over the Nashville, Chattanooga & St. Louis railway during 1887 
and 1888: 

1S8S7—Names of cars: Angora, 18SSS—Names of cars: Antilles, 
Antilles, Bolivar, Biloxi, 182 Con- 139 Arctic, Biloxi, Bartholdi, 
estoga, Caledonia, Carbondale, Caledonia, Conestoga, Celtic, Ca- 
Dalta, 2399 Dayton, elmore, kis- Ord, Delta, 250 Dayton, Elmore, 
cort, 178 Elkmont, Eureka, Ephe- 178 Elkmont, Fairview, Garden 
sus, Gallatin, Glendale, Guthrie, City, Guthrie, Hermione, His- 
Hiawatha, India, Java, Kenne- pania, Kalamazoo, Louisville, 
saw, Louisville, Lavaca, Monti- Lavaca, Loretto, Monticello, Pa- 
cello, Paoli, Palmetto, Pontotoe, oll, Pharoe, Poncelet, Serapis, 
146 Saranac, Siesta, Tuseumbia, Winatka—27 
Tacitus, Talladega, Tiara, W es- 


terly, Winetka, Woodland—36. 


None of these cars were operated exclusively over the N., C. & St. 
[.. railroad during 1887 and 13885, but they were also operated over 
many other lines of railroad and in other States. 

On their runs between Memphis and Nashville these cars, in go- 
ing from Memphis to Nashville, left Memphis in the evening and 

arrived in Nashville in the morning. In going from Nash- 
| ville to Memphis they left Nashville in the evening and 
arrived in Memphis in the morning 

The many points other than Memphis and Nashville to which 
these cars ran during 1887 and 1888 and the times of their arrival 
and departure are not, as | understand thi question, called for in this 
answer. <Ascertaining them would take a very long time covering 


so much territory and could not be done in a week. The cars that 
ran from Memphis to Nashville during all of 1887 and the greater 


part of 1888 were required to run on from Nasliville to Louisville, 
returning (ov Memphis by the same rout 

Cr. Int. 3. Are the conductors’ berth checks that are issued to each 
passenger returned into your office? 

Ans. They are. 

Cr. Int. 4. Do these checks not always show the point from which 
and to whieh every passenger using Your Cars travels ? 

Ans. They do. 

Cr. Int. 5. Have you those checks now in your custody or con- 
trol ? 

Ans. They are retained only for a short time. None for the years 
1887 and 1888 are now in existence. 

Cr. Int. 6. Do the conductors’ reports show the fact ? 

Ans. They do. 

Cr. Int. 7. Have you those reports on file for 1887 and 1888” 

—. Yes; a few may be missing, but generally speaking they are 
on file. 

Cr. Int. 8. Do the records of your office show an instance where a 
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passenger purchased a seat from Nashville to Memphis or from Mem- 
phis to Nashville and in the same continuous trip passed to a point 


outside of the State of Tennessee ? 
Ans. I can only tell bv reference to the records. 


7 
t 


Cr. Int. 9. Will you examine you records and answer that ques- 
tion ? 
Ans. I wi 
find any. 
32 Cr. Int. 10. I will ask you if t : b\ 
& Chattanooga R’y Co. between Nashville and Memphis do 
not make those points as one trip for 1887 and LSSS. 
Ans. After examining the records I find that during all of 1887 
and the greater part of 1888 the cars ieaving Memphis and colng 
i ; ‘ 
‘ 


. , T 23 com , oma, We Sone 
direct to Nashville were required to go to Louisvi ie 


1} . . + } | = — P . 7 ’ ‘7% ] : 
ll. IDThave examined the records and been unable to 


© .. » | 

ing to Memphis, their regular trip being 

vail ‘ ’ ‘) ' —— } | +? : » eet ’ | | 1,4? " .\ } 
ville and return. During the latter part of 1588 the dlitierent siecep- 


ing cars going from Memphis to Nashville usually returned the fol- 
— < a ‘ _ ‘ i ‘ il | / ‘ * vata ‘ a say sa ‘ via i 


a cee ‘ my "pee “ ae ne 
lowing night to Memphis unless they Wel oraered AWAY to Sole 
: } 41 ; eal ’ Ls oS a ee 

other pcint and som: other car sent to Memphis in thei piace. 


Cr. Int. 11. Could you tell how many different cars were used 
during the years 1887 and 1888 between Nashville and Memphis ? 

Ans. I find by examining the records there were 36 1n 1887 and 27 
in 1888. 

Cr. Int. 12. You state in your direct examination that the gross 
earnings of all your cars operating in and through Tennessee amount 
to about $500,000 per annum. About how many cars would it re- 
quire to perform this service ? 

Ans. Generally speaking, about 100. 
Cr. Int. 13. You say in vour direct examination that all ears used 


° 1 ws & } * oO ' ? . 
in the State of Tennessee pass to a point outside of the State of Ten- 
nessee In their regular trip. ‘lease desiguate the point to which 


A, 
7 
= 


the cars running between le and Memphis pass outside of 
the State of ‘Tennessee. 

Ans. To the best of my memory, one point is Louisville. 

Cr. Int. 14. Was this running arrangement in foree during the 
years 1887 and 1888? 

Ans. During all of 1887 and the greater part of 15888. 

Cr. Int. 15. Will you give the time made by these cars between 
Louisville and Memphis, in continuous trips, passing by Nashville? 

Ans. | shali be obliged to refer to the records and will 
Oo then do so. The cars usually Jeft Louisville in the evening, 
arriving in Nashville next morning, and left there for Mem- 

phis that evening, arriving in Memphis the following morning. 

Cr. Int. 16. What do you mean by the run of a car? 

Ans. Its usual run. 

Cr. Int. 17. What do you mean by a continuous trip? 

Ans. A trip in which there is no lay-over. 

Cr. Int. 18. Do I understand you to mean, then, that the run of a 
car running between Louisville via Nashville and Memphis makes 
a continuous trip? 

Ans. No, sir; 1 do not think they do. 


“yey 


il 
I] 


om -iawcrmsnmgonaeme amma 
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Cr. Int. 19. I will ask you further if the line of railroad between 
Louisville and Nashville is not owned by the Louisville & Nashville 
R. h. UO.. and that betwen n Nashville and Memphis by the Nash- 
ville, Chattanooga & St. Louis R. BR. Co. 
Ans. | believe SO. 
Redirect examination: 


iestions about ears run- 


: > , ] . > 4) 
Int. 1. You have been asked several qu 
-_ ’ | | stl . ’ | ] ~ sare tl ‘ - . a 
ning between Nashville and Memphis in 188 [ will ask you 
] ] —- 7) F * 1 } , 4 , > af . ° j 
About ail OLe irs of comMplalnant opel ited ln Lennessee, 1f any ol 


them run solely between points within Tennessee, or if they run 
. : 7 
Int. 2. Do ears of complainant always remain upon the same 


Int. 3. Do cars run between any two points, such as Nashville, 


rr — i) ‘ — , bs oat ahr rec (fF r 
¥ nnessee, and Atlanta, Georgia, sometimes wa Cnanger Oll Ob) LO 


; 

* ’ 4 
O r ruts 

’ ’ 
\ns they (10) 
, ° ° , 
yf riya ’ ‘se fy ‘7% yi 7 4? 
[int. L Does His OCCUl (req uel i} 


Int. 5. What governs such changes * 
of Ans. The operating department can best answer that ques- 
tion; | presume for convenience of operating or to meet de- 
mands of travel. 

Int. 7. Is the operation of cars and keeping accounts ana ascer- 
taining them easier when they are operated in long lines or short 
ones for the same number of miles operated ” 

Ans. In long lines. 


JAMES 8. BIRD. 


UNITED STATES OF AMERICA. 
Vo thern ) strict ot llliinois. County of Cook. j 


e 5 


[, kK. G. Todd, a notary public, do hereby certify that the reason 
for taking the foregoing depositions is and the fact is the witnesses are 
sitions named, and that they reside more than one hundred miles 
is held the court in which the above-mentioned cause is 


i 


material and necessary in the cause in the caption of the said depo- 


rom Whe! 
} 
LO be tried. 
, ] 


.t : , } ’ , } } ) 7, ‘yg ; Zz ry 
r ee rtily nat notlHoeation of the time and place of taking 


the said depositions was made out and served on the defendants and 
service thereof accepted in the manner shown by the notice hereto 
attached as Exhibit “A.” 

[ further certify that on the 12th day of October, in the year of 
our Lord one thousand eight hundred and eighty-nine, 1 was at- 
tended by William burry for complainant and Mr. Head for defend- 
ant and by the witnesses, who were of sound mind and lawful age, 
and the witnesses were first by me carefully cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth, and the 
depositions were by me reduced to writing in the presence of the 
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witnesses, and after reading the same to the witnesses they subscribed 
the same in my presence. I have retained the said depositions in 
Iny possession for the purpose of mailing the same with my own 
hand to the clerk of the court for which they were taken. 
And I do further certify that I am not of counsel nor 
OO attorney for either of the parties in the said depositions and 
caption named, nor in any way interested in the event of the 
cause named in the said caption. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 15th day of October, 1889, and of the [Independence of the 
United States the 1]/3th year. 

[ NOTARIAL SEAL. | k. G. TODD, 
| Notary Public. 


The following is Exhibit “ A,” referred to in the foregoing deposi- 
tion : 


To Messrs. Champion & Head, defendant’s solicitors: 

Please take notice that at 12 o’clock noon on Saturday, the 12th 
day of October, 1889, in room 204 in the Pullman building, situated 
on the southwest corner of Adams street and Michigan avenue, in 
the city of Chicago and State of I ilinots, I will proceed, before _& 
G. Todd, notary publie, or some other officer authorized by law, to 
take the depositions of T. H. Wickes, C. A. Garcelon, F. C. N. Rob- 
ertson,and James I. Bird ; said depositions, when taken, to be read 
at the hearing In sald cause on behalf of complainant, and the tak- 
ing of said depositions will be continued from day to day until com- 
pleted. The reason for taking said depositions is that all of said 
witnesses reside in Chicago aforesaid more than one hundred miles 
distant from the place of trial. 

Chicago, October 4th, 1889. 

WM. BURRY, 


( omp n't’s Solicitor. 


Due service of the above notice acknowledged the 7th dav of Oc- 
tober, 1889. 
CHAMPION & HEAD, Attorneys. 


The following is Exhibit = B ‘ referred LO in the foreg ing deposi- 
tion: 


This indenture, made this eleventh day of April, A. D. 1872, be- 
tween the Nashville & Chattanooga Railroad Company, the party of 
the first part, and the Pullman Southern Car Company, of the sec- 
ond part: 

Whereas the party of the second part is now engaged in the busi- 

ness of manufacturing railway cars known as drawing-room 
ob and sleeping cars, under certain patents belonging to them, 
and of hiring the same to railway companies under written 
contracts for a term of years, to be used and employed on and over 
the lines of the roads of said railway companies, receiving therefor 
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income and revenue by the sale to passengers of berths, seats, and 
accommodations therein ; 

And whereas the said first party is desirous of availing itself of 
the use, on and bver its lines of road, of the cars constructed under 
the sleeping and drawing-room car patents, now the property of the 
second party; also of connections by means of said cars with other 
lines of railway whereon said cars are now operated by said second 
party : Now this contract witnesseth : 

First. That the said party of the second- part, in consideration of 
the covenants and agreements of the party of the first part herein- 
after mentioned, to be by them kept and performed, hereby agrees 
with the said party of the first part that they will furnish drawing-room 
cars and sleeping cars, to be used by said party of the first part for 
tiie transportation of passengers sufficient to meet the requirements 
of travel over their line of railroad and on and over all lines of 
railroad which they now control or may hereafter control by Oowber- 
ship, lease, or otherwise, the said cars to be satisfactory to the gen- 
eral superintendent of the said first party. 

Secon id. The said party of the second part hereby agrees that it 
will keep the carpets aud upholstery and bedding of each of the said 
cars in good order and repair and renew and improve the same, 
when necessary, al its own expense, except repairs and renewals 
made necessary by accident or casualty, it being understood that the 
said first party shall repair all damages to said cars of every kind 
occasioned by accident or casualty during the continuance of this 
contract. 

Third. The said party of the second part hereby agrees at their 
own cost and expense to furnish one or more employés, as may be 
needful, uUpolk each of said cars, whose duties it shall be to collect 

fares for the accommodations furnished in said cars and gen- 
of erally to wait upon passengers In said cars and provide. for 
the’ ir comfort. 

Fourth. The said party of the first part here by agrees that the 
general officers of said second party and the employés named in 
article third of this agreeine nt shall be ent itied to free passage over 
the lines of the first party when they are on duty for the said second 
party. 

Fifth. The party of the second part hereby agrees that the gen- 
eral otheers of the first party shall be entitled Lo tree passes in a“uny 
of the curs furnished by said second party under this agreement. — 

Sixth. It is hereby mutually agreed that the said employés of the 
second party, named in article third of this contract, shall be goy- 
erie d by and sub ject to the rules and re ru itions of the sald first 
party, which are or m: iy be adopted from time to time for the goy- 
ernment of their own employés, and, in the event of any liability 
arising against ay first party for personal injury, death, or other- 
wise of any employé of the said second party, it is hereby distinetly 
agreed that the said first party shall be liable only to the same ex- 
tent they would be if the person injured was an employé in fact of 
the said first party, and for all liability in excess shall be indemni- 
fied and paid by said second party. 
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witnesses, and after reading the same to the witnesses they subscribed 
the same in my presence. I have retained the said depositions in 
ny possession for the purpose of mailing the same with my own 
hand to the clerk of the court for which they were taken. 
And I do further certify that [ am not of counsel nor 
oO attorney for either of the parties in the said depositions and 
caption named, nor in any way interested in the event of the 
cause named in the said caption. 

In testimony whereof I have hereunto set my hand and _ notarial 
seal this 15th day of October. LSSY, and of the [Independence of the 
United States the 113th year. 

[ NOTARIAL SEAL. | kK. G. TODD, 
Notary Public. 


The following is Exhibit “ A,” referred to in the foregoing deposi- 
tion: 


To Messrs. Champion & Head, defendant’s solicitors : 

Please take notice that at 12 o’clock noon on Saturday, the 12th 
day of October, 1889, in room 204 in the Pullman building, situated 
on the southwest corner of Adams street and Michigan avenue, in 
the city of Chicago and State of Illinois, I will proceed, before Kk. 
G. Todd, notary publie, or some other officer authorized by law, to 
take the depositions of (¥ H. Wickes, eS sa. Garcelon, I U. N. Rob- 
ertson,and James I. Bird ; said depositions, when taken, to be read 
at the hearing in said cause on bebalf of complainant, and the tak- 
ing of said depositions will be continued from day to day until com- 
pleted. The reason for taking said depositions is that all of said 
witnesses reside in Chicago aforesaid more than one hundred miles 
distant from the place of trial. 

Chicago, October 4th, 1889. 

WM. BURRY, 
( omp n't’s Solicitor. 

Due service of the above notice acknowledged the 7th day of Oc- 
tober, 1889. 

CHAMPION & HEAD, Atforneys. 


The following is Exhibit “ B” referred to in the foregoing deposi- 
tion: 


=<) 


This indenture, made this eleventh day of April, A. D. 1872, be- 
tween the Nashville & Chattanooga Railroad Company, the party of 
the first part, and the Pullman Southern Car Company, of the sec- 
ond part: 

Whereas the party of the second part is now engaged in the busi- 

ness of manufacturing railway cars known as drawing-room 
ob and sleeping cars, under certain patents belonging to them, 
and of hiring the same to railway companies under written 
contracts for a term of years, to be used and employed on and over 
the lines of the roads of said railway companies, receiving therefor 
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income and revenue by the sale to passengers of berths, seats, and 
accommodations therein ; 

And whereas the said first party is desirous of availing itself of 
the use, on and bvver its lines of road, of the cars constructed under 
the sleeping and drawing-room car patents, now the property of the 
second party : also of connections by means of sald cars with other 
lines of railway whereon said cars are now operated by said second 
party : Now this contract witnesseth ; 

First. That the said party of the second part, 1n consideration of 
the covenants and agreements of the party of the first part herein- 
after mentioned, to be by them kept and performed, hereby agrees 
with the said party of the first part that they will furnish drawing-room 

cars and sleeping cars, to be used by said party of the first part for 
the tr insporti ition of passengers su fticie nt to meet the requirements 
of travel over their line of railroad and on and over all lines of 
railroad which they now control or may hereafter control by owner- 
ship, lease, or otherwise, the said cars to be satisfactory to the gen- 
eral superintendent of the said first party. 

Second. The sald ] arty of the second part hereby agrees that it 
Will keep the Ci! mescertenni: Sw ery and bedding of each of the said 
cars in good order and repair an d renew and Improve the same, 
when necessary, at its own expense, except repairs and renewals 
made necessary by accident or casualty, it being understood that the 
said first party shall repair all damages to said cars of every kind 
occasioned by accident or casualty during the continuance of this 
contract. 

Third. The said party of the second part hereby agrees at their 
own cost and ex pense to furnish one or more employes, as nay be 
needful, upon each of said ears, whose duties it shall be to collect 

fares for the accommodations furnished in sald cars and gen- 


7 erally to wait upon passengers in said cars and provide for 
a comfort. 
Fourtl The said party ol the first part hereby agrees that the 


general evict 3 said second party and the employés named in 
article third of this agreement shall be entitled to free passage over 
the lines of the first party when they are on d 

party. 

Fifth. The party of the second part hereby agrees that the gen- 
eral officers of the first party shall be entitled to free passes in any 
of the cars furnished by said second party under this agreement. 

Sixth. It is hereby mutually agreed that the said employés of the 
second party, named In article third of this contract, shall be goy- 
erned by and subject to the rules and regulations of the said first 
party, which are or may be adopted from time to time for the gov- 
ernment of their own employes, and, in the event of any liability 
arising against said first party for personal injury, leath, or other- 
wise ot any employe of the said second party, it is herel »V distinetly 
agreed that the said first party shall be liable only t to the same ex- 
tent they would be if the person injured was an employé in fact of 
the said first party, and for all liability in excess shall be indemni- 
fied and paid by said second party. 
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Seventh. The party of the first part, in consideration of the use 
of the aforesaid cars, hereby agrees to haul the same on the passen- 
ger trains on their own line of road and on all roads which they 
now control or nay hereafter control by ownership, lease, or other- 
wise, and also on all passenger trains on which they may, by virtue 
of contracts or running arrangements with other roads, have the 
right to use’such cars in such manner as will best accommodate pas- 
sengers desiring the use of said cars. 

And the said party of tie first part shall, at their own expense, 
furnis!: fuel for the cars and materials for the lights, shall wash and 
cleanse said cars, and shall also keep said cars in good running order 

and repair, including renewals of worn-out parts, and all 
05 things appertaining to said cars necessary to keep them In 

first-class condition, except such as are provided for in article 
second of this agreement. 

Kighth. The party of the first part agrees to furnish to said second 
party, without charge, at convenient points, room and conveniences 
for airing and storing bedding. 

Ninth. The said party of the first part further agrees that the said 
party of the second part shall be entitled to collect from each and 
every person occupying said cars such sums for said occupancy as 
may be usual on competing lines furnishing equal accommodations, 
and that such rules and regulations shall be mutually agreed upon 
as will most favor the renting of seats and couches in said ears. 

Tenth. The party of the first part hereby agrees to permit t 
party of the second part to place its tickets for seats and couches for 
sale in such of the railway ticket offices as may be desired by said 
second party, and such service shall be performed by and as a part 
of the general duties of the ticket agents and without charge to the 
party of the second part; proceeds of such sales to be at the risk of 
said second party. 

Eleventh. The party of the first part hereby agrees that said sec- 
ond party shall have the exclusive right for a term of fifteen vears 
from the date hereof to furnish for the use of said first party draw- 
ing-room cars or parlor cars and sleeping cars, including reclining- 
chair cars, on all the passenger trains of said first party and over 
their entire line of railroad and on all roads which they control or 
may hereafter control by ownership, lease, or otherwise, and also on 
all passenger trains on which they may by virtue of contracts or 
running arrangements with other roads have the right to use such 
cars, and that they will not contract with any other parties to run 
said class of cars on and over said lines of road during said period 
of fifteen years. 

Twelfth. The said party of the second part, for the consid- 

ov eration aforesaid, hereby guarantees said first party against all 
damages of whatever kind which may be by said first party 
incurred in consequence of any infringement of patent rights in the 
construction aud use of any of said cars which may be used by said 
second party upon the lines of said first party under this agreement, 
it being the meaning and intent of this article that said second party 
shall secure said first party against all manner of expenditures which 


he 
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may be incurred by said first party in consequence of any litigation 
connected with alleged infringements of patent rights for the interior 
arrangements of said cars, and that they will pay off and discharge 
all judgments obtained at any time against said first party on ac- 
count of such infringements. 

Thirteenth. It is mutually agreed between the parties hereto that 
in case either of said parties shall at any time hereafter fail to keep 
and perform any of the covenants herein contained to be by them 
respectively kept and performed, then and in that case, after writ- 

| have been given to the defau a Es hereto of 


— 
‘ 


ten notice shal! 
ay default com plained of, if the said defaulting ty shall refuse 
eg lect to make good, keep, and pe form sue h ‘unfalf lled cov- 
aieul and conditions of this agreement within a reasonable time 
after such notice the other party shall be at liberty to declare this 
contract ends d and ho longer In force 

Fourteenth. It is mutually agreed between the parties hereto that 
all equipments that may be put upon the road of said first party 
under this agreement shall be represented by stock in amount at par 
value exactly « qual to the cost of said equipment, such stock to be 
either the Pullman Southern Car Company’s stock, issued by that 
company, or to be stock issued by a new company to be organized 
by the parties hereto under the name of the Nashville & Chattanooga 
Car Company. 

It is further agreed that said first party shall have the right and 

option to determine which of the two above-mentioned ways 
LO shall be followed—that is, whether, for th equip pena to be 
put upon its road under this agreement, the stock of the Pull- 
man Southern Car Comnpany shall be issued or the stock of a new 

Npany, to be organized as above desi rnated: but it Is also agreed 
that such option and right of determination shall be exercised by 
the first party, if at all, and communicated to the second party in 
writing within twelve months from the date hereof. In the event 
of said first party either failing or neglecting to inform said second 
party in writing of its conclusions in the premises within the time 
specified above it is understood between the parties hereto that 
stock for said equipment shall be issued by the P ullman Southern 
Car Company. 

lt is further agreed that each party to this agreement shall be en- 
titled to take, upon paying therefor at the lowest price at which such 
stock shall have been issued by the party of the second part, one- 
half of the stock representing the equipment that may be placed 
upon sald first party's road under this agreement. 

[t is understood and agreed between the parties hereto that the 
sleeping cars now on the line of the first party, named respectively 
Memphis, Nashville, Virginia, Decatur, Fairview, and Winetka, are 
hereby accepted, and are to be put in first-class condition by the 
respective parties under the provisions of this contract. 

[t is agreed that the acceptance of the cars Memphis, Nashville, 
Virginia, and Decatur, as hereinabove recited, is for the period of 
seven years and six months, or a less‘time: Provided, that in the 
judgment of the president of the party of the first part the business 
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shall sooner require better equipment, in which case the party of 
the second part hereby agrees to furnish first-class cars in lieu of 
the cars hereinabove mentioned whenever the said first party shall 
make requisition for the same, and agree to guaranty the second 
party gross earnings for each of said cars.to be so furnished of three 
hundred dollars per month. 
41 In witness whereof the party of the first part has caused its 
corporate seal to be attached hereto by the president and sec- 
retary, and the party of the second part bath caused its corporate 
seal to be attached hereto in like manner, attested by its president 
and secretary. 
Dated the day and year first written above. 
NASHVILLE & CHATTANOOGA R. R. CO., 
[c.s.] By E. W. COLE, President. 
THE PULLMAN SOUTHERN CAR CO., 
[u.s.] By GEO. M. PULLMAN, President. 


Attest: S. M. LEMONT, Secretary. 


Exuipit “B” Continued. 


Whereas the Nashville & Chattanooga & St. Louis railway and 
the Pullman Southern Car Company heretofore, to wit, on the 
eleventh day of April, 1872, entered intoa contract in writing herein 
and hereafter referred to; 

And whereas tlie said named parties bave agreed upon certain 
changes in said contract, and, in consideration of a settlement grow- 
ing out of said contract, the terms of which settlement have been 
fully complied with by both parties, have made the following agree- 
ment: : 

Now, this contract of agreement made and entered into this the 
first day of January, 1879, between the said Nashville, Chattanooga 
& St. Louis railway, of the first part, and the Pullman Southern Car 
Company, of the second part, wituesseth : 

First. That the Pullman Southern Car Company hereby agrees to 
furnish the party of the first part the sleeping cars: Fairview, 
W inetka, and Etowah, the same having been selected and accepted by 
the party of the first part as being now in good order and condition 
and equal to the demands of travel on the railroad of the first party, 
and from this date the said Pullman Southern Car Company will 
maintain said cars in good order and condition at its own expense, 
so far as ordinary wear is concerned, except as hereinafter excepted 
and provided fer. 

Second. In consideration of the above and foregoing obli- 

42 gation on the part of the Pullman Southern Car Company 
the said Nashville, Chattanooga & St. Louis railway hereby 
agrees, inonthly and at the end of each month, to pay said Pullman 
Southern Car Company three cents per mile for each car run by it 
on its lines of road, and further agrees and obligates itself to be liable 
for all damages to any or either of said cars so nained or to such other 
cars as the increase of travel may require to be furnished under this 
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and the original contract referred to or cars placed in lieu of said 
cars while shopped on its road during the existence of this contract, 
except such damage resulting from defective heating apparatus or 
lighting apparatus or to glass or to globes or to heating and lighting 
apparatus caused by the employés of the Pullman Southern Car 
Company. 

Third. The said Nashville, Chattanooga and St. Louis railway 
hereby agrees to supply at its own expense all the material necessary 
for lighting and heating said cars; also to furnish and apply the 
lubricating material for the journals of said cars, and to supply ice 
and water in sufficient quantities for the use of passengers occupy- 
ing said cars, and shall also wash and cleanse said cars as the same 
may be required. 

fourth. The Nashville, Chattanooga and St. Louis railway hereby 
agrees to permit the Pullman Southern Car Company to place its 
tickets for seats or berths on sale in the ticket offices of the said rail- 
way without charge to the Pullman Southern Car Company, the pro- 
ceeds of such sales to be at the risk of the Pullman Southern Car 
Company, and permit the said Pullman Southern Car Company to 
collect from each and every person occupying said cars for such oc- 
cupancy such sum for the same as is usual on competing lines fur- 
nishing equal accommodations. 

Fifth. The Pullman Southern Car Company agrees hereby that 
the general officers of the said Nashville, Chattanooga and St. Louis 
railway shall be entitied to free passes In said cars furnished and to 
be furnished as aforesaid by the Pullman Southern Car Company 

under this coutract. 
43 Sixth. The said Nashville, Chattanooga and St. Louis rail- 
way hereby agrees that the general officers of the Pullman 
Southern Car Company shall pass free over its said lines of railroad. 

Seventh. It is agreed by the parties of the first and second parts 
hereto that the contract now existing and herein and hereinbefore 
referred to between them shall be so far changed as that the sleep- 
ing cars furnished and to be furnished as herein provided for shall 
be placed on a mileage basis, to commence froin the first day of 
January, 1879, and that said party of the first part shall pay to the 
party of the second part at the end of each month during the con- 
tinuance of this contract three cents per mile for each car run over 
its said lines of railroad; this contract to be of full force as if herein 
repeated for the balance of the unexpired term of the contract 
entered into between the parties on the eleventh day of April, 1872, 
or until the 11th day of April, 1887. 

Eighth. It is agreed by the parties hereto that should the party 
of the second part during the continuance of this contract reduce 
its mileage contracts with other railroads less than three cents a 
mile the benelit of such reduction shall avail to that extent the 
party of the first part. 

Ninth. [t is further agreed that if the air-brake hose is broken 
from other causes than the effect of wear it shall be replaced by the 
party of the first part; otherwise by the party of the second part. 

Tenth. It is agreed and understood that this contract does not 
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annul the contract entered into on the 11th day of April, 1872, be- 
tween the said parties, but it is supplemental thereto and changes 
the same only as the same is specifically expressed. All other parts 
of the original contract are operative. 

Signed, sealed, and delivered by the legal representatives of the 
said companies hereto and who have caused to be affixed the cor- 
porate seals of their companies respectively hereunto. 

Fer the Nashville, Chattanooga and St Louis railway— 


44 [seat] J. W. THOMAS, General Sup’t. 
Attest: R. C. BRANSFORD, Sec’y. . 
[seat.] THE PULLMAN SOUTHERN CAR CoO., 


By GEO. M. PULLMAN, Pres’t. 
Attest: A. S. WEINSHEIMER, Sec’y. 


Exuisit “B” Continued. 
Subject : Contract with N., C. & St. L. Rh. R. 
Pullman’s Palace Car Company, superintendent’s office. 
CINCINNATI, April 235d, 1887. 
T. H. Wickes, Esq., general superintendent, Chicago, Ill. 

Dear Sir: I have to advise you that I have made an arrange- 
ment with Col. J. W. Thomas, president and general manager N.,C. & 
St. L. R. R., that, until a new contract with his company is agreed 
to, we will operate the line of sleeping cars over his road under thie 


terms of the old contract, which expired on the eleventh inst. 
Very respectfully, JAMES MARTIN, Sup'’t. 


The following stipulation was filed: 


PuLLMAN’s PALAce Car ComMPANY 


u. ‘4 
P. P. Pickarb, Comptroller, 
& 
PULLMAN’S PALACE CAR COMPANY ) 
ih > 


J. W. ALLEN, Comptroller. } 


It is hereby agreed that the above two causes may be heard 
together, and that depositions and testimony taken in either of 
them may be used upon the hearing of the other with like effect as 
if taken therein. 

WM. BURRY, 
Sol’r for Comp nt. 
CHAMPION & HEAD, 
Sol. Def't. 


The foregoing stipulation is endorsed: Filed April 21st, 1890. 


H. M. Doak, clerk. 
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The same is also entered of record upon the minutes of the court. 
The following subpcena was issued : 


The President of the United States to the marshal of the middle 
district of ‘Tennessee, Greeting: 

You are hereby commanded to summon Truman Kellogg and 
H. Craik, ery} on the sleeping cars be Nashville and Mem- 
phis—N., C. & St. L. R. R.—if to be found in your district, per- 
sonally to be and appear before the judges of the circuit court of the 
United States for the middle district of Tennessee, in the sixth 
circuit, at the Federal court-room, at Nashville, State of Tennessee, 
then and there to testify and the truth to speak on behalf of the 
defendant in a certain matter of controversy in said court depend- 

ing, wherein Pullman’s Palace Car ag a is complainant 
45 and J. W. Allen, comptroller = the State of Tennessee, is 

defendant; and this you will in nowise omit under penalty 
of the law. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, this the 16th day of April, 1890, and of 
American Independence the 114th year. 


H. M. DOAK, Clerk. 


Endorsed: Exeeuted on the 17th day of April, 1890, by summon- 
ing the within-named witnesses, Truman Kellogg and H. Craik, as 
herein commanded, in Davidson county, two miles from Nashville. 


W. T. Wright, dep. moar. 
The following deposition was filed: 


Caption, certificate, and other formalities waived in the deposition 
of Hewitt Craik and Truman Kellogg, witnesses A ‘the defendant. 


Hewitt Craik, being first called and sworn, deposed as follows: 


Question 1. State vour residence and occupation. 

Answer. Residence, Nashville; occupation, Pullman ear con- 
ductor. 

Quest. 2. Are you engaged on the line of sleepers running between 
Nashville and Memp his, Tennessee? If so, how long have you been 


} 


Ss0 Cc bgage a! 


Ans. There is no line ranning between Nashville aud Memphis. 
The line is between Memphis and Atianta, and No. 525, running via 
Nashville. 

Question 3. Please state the time your cars make—that is, the 
time of your departure and arrival at Nashville, Memphis, and At- 
lanta. 

Answer. We leave Memphis at 9.50 p. m.; reach Nashville at 7 a. 
m. next morning; lie in Nashville all lec ; leave at 8.15 p. m. for 
Atlanta, reaching there at 6.32 a. m. the following morning; lie 
there all day; returning, leave at 6.38 a. m., reaching Nashville at 
5.10 a. m. next morning; lie there all day, leaving at 7.35 p. m., ar- 
riving at Memphis at 5.15 a. m. the following morning. 

Quest. 4. Was this schedule in force during the year 1889, and 
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did you operate sleeping cars on this schedule during any portion 
of that year ? 
Ans. No, sir. 

46 Quest. 5. Did you at any time during tne year 1889 receive 

one or more passengers on your car ata point within the State 
of Tennessee and transport them to another point in this State, they 
being transported wholly within the limits of this State? 

Ans. Yes. 
HEWITT CRAIK. 


Sworn to and subscribed before me this April 21st, 1890. 


mo R. CAMPBELL, 
ll S. Dist. Clerk. 


The foregoing deposition is endorsed: Filed April 2lst, 1890. H. 
M. Doak, clerk. 


No deposition of ‘Truman Kellogg was taken or filed. 

The following commission to take depositions on behalf of the 
defense was issued by H. M. Doak, clerk of the U.S. circuit court 
for the middle district of Tennessee, who is authorized by a rule of 
court to issue such commission, on the 21st day of October, 1889, to 
wit: 


The President of the United States to E. A. Price, Lisq., Greeting: 

Know ye that, reposing special trust in your diligence and fidelity, 
you are by these presents appointed and invested with full power 
and authority to cause to come before you, at the office of Champion, 
Head & Brown, on some day to be by you appointed, J. W. Thomas, 
George Knox, A. H. Robinson, W. W. Knox, W. L. Danley, and M. 
J.C. Wrenne and examine them upon their corporal oath- upon 
interrogatories and cross-interrogatories hereunto attached as wit- 
nesses on behalf of the defendants in a certain cause depending in 
the circuit court of the United States for the middle district of Ten- 
nessee, Wherein Pullman’s Palace Car Company is complainant and 
J. W. Allen, comptroller of the State of Tennessee, is defendant, said 
depositions, when taken, to be read as evidence on the part of the 
defendant on the trial of said cause, and when you have taken their 
testimony and reduced the same to writing you will return the same, 
with this commission, closed up under your seal, to the clerk of said 
circuit court, at Nashville, Tennessee, with all convenient speed. 

Wituess the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, and the seal of our said court, at Nash- 
ville, this the 2lst day of October, 1889, and of American Independ- 
ence the 114th year. 


H. M. DOAK, Clerk. 
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47 Then follows the caption, to wit: 


The deposition of J. W. Thomas, witness for defendant in the above 
cause, taken upon notice on the 22nd day of October at the office 
of Champion, Head & Brown, Cole building, Nashville, Ten- 
nessee, in the presence of A. A. Champion, attorney for the de- 
fendant, no one being present for the complainant. 


The said witness, being duly sworn, deposed as follows: 


Int. 1. Please state what connection you have with the Nashville 
Chattanooga & St. Louis railway, and how long you have filled that 
position. 

Aus. | am president and general manager 
five years and general manager nine years 

Int. 2. How many cars does complainant run over your line and 
under what contract? 

Ans. Four sleepers and two parlor cars. We pay three cents a 
mile for the sleepers and two and a half cents for the parlor cars. 

Int. 3. If you know, name the cars that run between Nashville 
and Memp)liis. 

Ans. Do not remember the names of the cars. 

Int. 4. State if it is not the custom of the cars that make the run 
between Nashville and Memphis to come from Louisville or At- 
lanta, arriving in Nashville in the morning and remain here until 
about seven o'clock in the evening and then continue their trip 
Lo Memphis. 

Ans. The parlor cars run between Louisville and Atlanta, leav- 
ing Nashville 7.30 a.m. and Atlanta 6.30 p. m.; leave Atlanta 8 
a.m.; arrive at Nashville 7 p.m. Sleepers leave Atlanta 6 p. m.; 
reach Nashville at 5 a. m.; lie over until 7.30 p. mn., and reach Mem- 
phis about 5a.m.; returning, leave Memphis 10 p. m.; arrive at 
Nashville 7 a. m.; lie over until 8 p. m.; reach Atlanta 6 a. m. 

Int. 5. Please state if tickets are ever sold from Atlanta or inter- 
inediate points for points beyond Nashville to be used upon the 

sleepers arriving at Nashville in the morning. 
48 Ans. I don’t know. 
Int. 6. Do the cars leaving Nashville in the evening ever 
gO LO points beyond Memphis? 

Ans. Very seldom, if ever. 

Int. 7. Do the sleepers reaching here from Memphis in the even- 
ing invariably go to Atlanta in tne evening? 

Ans. As a general rule they do; there may be occasional excep- 
tions. 

[nt. 8. Are certain specified cars assigned to service on your road, 
or does the complainant exercise its own convenience and make 
changes” 

—. Four sleepers are assigned to our road, and they are not 
changed except for repairs or in case of accident. 

Int. 9. How long has the custom above described prevailed? And 
state if, until recently, two cars did not do the entire service be- 
tween Nashville and Memphis and not go elsewhere. 

5—1381 
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Ans. I think so, but do not know when the change was made. 

Int. 10. From whose office could we get that information ? 

Ans. The records of the movements of cars are kept in the super- 
intendent’s office. 

Int. 11. State, if you know, if the change was not made for the 
purpose of avoiding the privilege tax. 


(Objected to by complainant.) 


Ans. I think so, but do not know positively. 

Int. 12. How many cars were used between Nashville and Mem- 
phis betore the change was made? 

Ans. Two. 

Int. 13. The parlor cars running between Nasnvilleand Memphis 
invariably lie over at Nashville and Memphis during the night, do 
they not, or was not this the custom before the parlor car was dis- 
continued between Nashville and Memphis? 

Ans. No parlor-car line between Nashville and Memphis for some 

months past. When the line was run the cars lay over at 
49 night at Nashville and Memphis. 
Int. 14. State if they did not run alone between Nashville 
and Memphis and when was the line discontinued. 

Ans. I do not know when the line was discontinued. The records 
of the superintendent’s ofice —. ‘l'wocars ran exclusively between 
Nashville and Memphis. 

Int. 15. Is it not true that the sleepers arriving at Nashville in 
the morning from Atlanta and Memphis could make close connec- 
tion instead of lying over all day ? 

Ans. They could do soif the railroads were willing to bear the 
expense of hauling them on day trains, which we are not willing 
to do. 


And further deponent sayeth not. 


1S 


J. W. THOMAS. 


Complainant’s counsel object to all of Mr. Thomas’ deposition 
which relates to parlor cars. 


The foregoing deposition was taken before me as stated in the 
caption and reduced to writing by me, and I certify that I am not 
interested in the cause, and that I am not of kin or counsel to either 
of the parties; that I sealed them up and delivered them to the 
clerk of the United States circuit court at Nashville, Tennessee, with- 
out being out of my possession or altered after it was taken. 


ya 


Given under my hand the 22nd day of October, 1889. 
[NOTARIAL SEAL. ] EDWIN E. PRICE, 


Notary XK Spec'l Comm ’r. 
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The following other depositions were filed : 


Depositions of W. L. Danley, W. W. Knox, M. J. C. Wrenne, wit- 
nesses for the defendant in the above cause, taken upon notice on 
the 25d and 29th of October, 1889, at the office of Champion, 
Head & Brown, Cole building, Nashville, ‘Tennessee, in the pres- 
ence of attorneys for both parties. 

Said witnesses, being of lawful age, were first duly sworn and de- 
posed as follows: 


W. L. Dantey, of competent age, being duly sworn, deposed as 
follows : 
50 Int. 1. Please siate what position you occupy and how long 
you have been so engaged. 
\ns. I am general passenger agent of the Nashville & Chattanooga 
Railway Company since September, 1868. 
lut. 2. How many sleeping and parlor cars has your company 


used since 185867 
(ns. That is a matter of record in the transportation department, 


and could not say. 
Int. 3. Assuming that four Pallman sleeping cars run over your 
roud, please state when they arrive at Nashvilleand when take their 


Ans. They usually arrive here in the morning between, say, 5 and 
7.50, and leave between 7 and 8.15 at might. 

Int. 4. Why are these cars detained at Nashville during the day? 

Ans. They are detained because we ruu no sleeping cars over our 
ines in the day-time, and it is also necessary to clean them, which 
thi y do here. 

Int. 5. Please state if it was not the custom of the company until 
recently to run two cars between Nashville and Memphis and the 
cars assigned to this line did not go elsewhere, and, if a change has 
been, why was that done. 

Ans. During part of the time I think that they had two cars as- 
signed to the Memphis line. I don’t know about the change. 

[nt. 5. Who sells the tickets of the complainant over your line‘ 

Ans. By W. W. Knox, ticket agent Union depot, and A. H. Rob- 
inson, ticket agent at the Maxwell House 

Int. 6. Is it not true that the change under which these cars run- 
ning exclusively between Nashville and Memphis were discontinued 
was made for the purpose of avoiding the payment of the privilege 
tax assessed by the ‘Legislature? 

Ans. All changes which have been made were made at the in- 
stance of the Pullman Company, and they bave never assigned any 


‘ 


, 


reason for the changes. 
51 [nterrogatory 7. State, as nearly as you can, about what the 
gross earnings received by the Pullman Company for local 
traffic would amount to for the year. 
Ans. I have very little idea what their gross earnings are. 
And further deponent saith not. 


W. L. DANLEY. 
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Counsel for complainant objects to all of Mr. Danley’s testimony 
which relates to parlor cars, and also to all his testimony about 
movements of cars, as he does not appear to speak of his own knowl- 
edge of them. ) 


Witness, W. W. Knox, aged 42, being duly sworn, deposed as fol- 
lows: 


Int. 1. What position do you occupy and how long have you been 
thus emploved ? 

Ans. Ticket agent at the Union depot in Nashville; since Febru- 
ary, 1884. 

Int. 2. Do you, by yourself or through others, sell tickets for the 
Pullman Company; if so, under what sort of contract with com- 
plainant ? 

Ans. I sell their tickets by instructions from the management of 
the railroad company. 

Int. 3. What compensation, directly or indirectly, does the rail- 
road company get for this service ? 

Ans. | do not know. 

Int. 4. State if tickets are ever sold on the sleeper which goes to 
Memphis at night for points beyond Memphis. 

Ans. No, sir. 

Int. 5. Why not? 

Ans. The sleeper only runs to Memphis. 

Int. 6. Does the same sleeper return to Nashville the next night; 
if so, are tickets ever sold from that point to points beyond Nash- 
ville? 

Ans. I do not know. 

Int. 7. How many sleepers run between Nashville and Memphis ? 

Ans. One from Nashville to Memphis every night and one 
52 arriving at Nashville from Memphis every morning. 

Int. 8. Please give the names of the sleepers assigned to 
the Nashville, Chattanooga & St. Louis railway. 

Ans. I do not know. 

Int. 9. During what period were certain cars used exclusively be- 
tween Nashville and Memphis ? 

Ans. Well, I can’t tell, because I don’t know to what line the ears 
are assigned. 

Int. 10. Is it not true that until recently two cars belonging to 
the Pullman Company were run exclusively between Nashville and 
Memphis and no other cars were used for that purpose, except when 
these were withdrawn for repairs or in case of accident ? 

Ans. I have understood that such was the case, but do not know 
of my own knowledge. I keep no record of any kind of the move- 
ment of sleeping cars. 

Int. 11. If such was the case when, according to the best of your 
information, was this custom discontinued ? 

Ans. I can’t say of my own knowledge that it is discontinued, be- 
cause I know nothing about it. 

Int. 12. State as near as you can the amount derived from the 
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sale of sleeping-car tickets sold at your office annually to be used 
between Nashville and Memphis. 

Ans. I think between two and three thousand dollars. 

Int. 138. The amount between Nashville and Chattanooga ? 

Ans. Not over one hundred dollars a year. 

Int. 14. That is because it goes to Atlanta, is it not? 

Ans. Yes, sir. 

Int. 15. How many parlor cars are used by the Nashville and 
Chattanooga road and between what points do they run? 

Ans. Two are used between Nashville and Atlanta. 

Int. 16. How long lave these cars been discontinued between 

Nashville and Memphis ? 

53 Ans. I do not know. 


And further deponent saith not. 


W. W. KNOX. 


Counsel for complainant objects to all of Mr. Knox’s testimony 
which relates to parlor cars and to all statements made by him con- 
cerning matters not within his personal knowledge. 


Witness, M. J. C. Wrenne, being duly sworn, deposed as follows: 


Int. 1. How and where are you engaged, and how long have you 
been engaged in that capacity ? 

Ans. Superintendent of the Nashville and Chattanooga railway, 
and so engaged since 1880. 

Int. 2. What are your duties ? 

Ans. I have charge of the transportation department. 

Int. 5. How many Pullman sleeping and parlor cars are assigned 
to your road? 

Ans. Four sleepers and two parlor cars. 

Int. 4. How long have these cars been used by your road ? 

Ans. The cars we are using now we had possibly two years or 
more; we mav not have had them so long. Ido not remember 
when we got the parlor cars. 

Int. 5. How many cars run between Nashville and Memphis? 

Ans. It takes two cars to fill the line between Nashville and Mem- 
pais. 

Int. 6. State if — is true that until lately two cars ran exclusively 
between Nashville and Memphis; and, if so, when was that custom 
commenced and when discontinued. 

Ans. For the last fifteen or eighteen months, more or less, two 
cars were running between Nashville and Memphis, unless replaced 
by other cars when these cars were in the shop. ‘This was so until 
about the first of September, when the cars began to run alternate 
trips to Atlanta and Memphis. 

Int. 7. State if these cars while thus engaged were not the 
o4 only sleepers used in that service, except temporarily in case 
of accident or when withdrawn for repairs. 

Ans. These four cars came to us as new cars. Two of them 
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for awhile ran between Nashville and Atlanta,and were then trans- 
ferred to the Memphis line, or the contrary. 

Int. 8. Why were these changes which you mentioned in your 
last answer made? 

Ans. The changes were made by the Pullman people to get the 
cars in line to suit themselves. 

Int. 9. Was there any reason for it known to you? 

Ans. The cars came at different times, and the two newest ones 
were put on the preferred line. 

Int. 10. Is it not true that the two cars or some other two cars be- 
longing to the complainant were used almost exclusively between 
Memphis and Nashville during the years 1885, 1886, 1887, and 1888 ? 
If not, please state from your books just what portion of this period 
the custom covered. 

Ans. Will examine my books and attach my answer as an exhibit 
to my deposition. 

Int. 11. Please explain the difference in the use of sleeping and 
parlor cars. 

Ans. The sleeping car is fitted up with beds and the parlor car 
has only chairs in it. The parlor car is used on the day trains; 
the sleepers on the night trains. 

Int. 12. How long since your first using the parlor cars between 
Nashville and Memphis? 

Ans. About May 12th, 1887. 

Int. 13. How many had been used before that time and for what 
length of time ? 

Ans. Two; for about a year. 

Int. 14. Please examine your books and state the exact time and 

the dates. 
oD Ans. I will do so. 


(N. B.—The further taking of this deposition was adjourned until 
3d p.m. October 28th, 1889.—Edwin A. Price, comm’r.) 


The taking of the deposition of M. J. C. WrRENNE was resumed at 
10.30 a. m. of October 29th. 

Present: Wm. Burry, attorney for complainant, and J. M. Head, 
attorney for defendant. 


Int. 15. How many sleeping cars are necessary to transact the 
business between Nasliville and Memphis? 

Ans. Ordinarily two cars, one leaving Nasliville and one Mem- 
phis each night. 

Int. 16. Was this the number of sleeping cars used by your road 
between Memphis and Nashville during the years 1887 and 1888 ? 

Ans. Yes, sir. 

Int. 17. Were these cars furnished by the complainant, The Pull- 
man Palace Car Company? 

Ans. Yes, sir. 

Int. 18. Is-it necessary for the convenience of the travelling publie 
that the sleeping cars doing business between Nashville and Mem- 
phis should at any time go outside of the State of Tennessee ? 
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Ans. Not if the cars are in first-class running order. 

Int. 19. Give the time that these sleepers left Nashville and Mem- 
phis and when they arrived at each of these points during the years 
1887 and 1888. 

Ans. The sleepers left Nashville between the hours of seven and 
eight p. m., arriving in Memphis between four and six a. m. 

Int. 20. At what time did these sleepers arriving in Nashville and 
Memphis respectively during the morning leave these points dur- 
ing the years 1887 and 1888? 

Ans. The following evening, if to go back over the same line. 

[nt. 21. During the years 1887 and 1888 were sleeping-car tickets 
ever sold from Nashville to Memphis or any intermediate point to a 

point beyond the limits of Tennessee ? 
H6 Ans. I can’t answer as to where the tickets are sold to. 


Counsel for complainant objects to all of Mr. Wrenne’s testimony 
which in any way relates to parlor cars. 


C‘ross-examined: 


1 Cr. Int. In answer to interrogatory 18 you stated that two sleep- 
ing cars were run between Nashville and Memphis during 1887 and 
1888. Did you mean that only different sleeping cars were run be- 
tween those points at that time? 

Ans. No, sir; I meant that two cars would fill the line and they 
were liable to be changed by the Pullman Company and were often 
changed. 

2 Cr. Int. Did your company sometimes during that period call 
upon complainant for extra sleeping cars to meet emergencies or 
unexpected demands of business ? 

Ans. Yes, sir; when business demanded extra sleepers were asked 
for, and if the Pullman Company had them they were furnished. 

3 Cr. Int. Please state by months the number of different sleeping 
cars operated each month by complainant over railroad between 
Nashville and Memphis during 1887 and 1588. 

Ans. I find that in 1887, in January,5 different cars; February, 
9; March, 10; April, 18; May,11; June, 8; July,!1; August, 13; 
September, 8; October, 14; November, 9; December, 4. In 1888, 
in January, 10; February, 9; March, 7; April,6; May, 11; June, 
6; July,4; August,5; September, 6; October,2; November, 2; 
December, 4. 

4 Cr. Int. Please state how many different cars were used in 
1887. 

Ans. I find that there were forty-one cars used in 1887. 

5 Cr. Int. Please state the number so used in 1888. 

Ans. ‘Twenty-six. 

6 Cr. Int. You spoke of cars being assigned to your road by the 
Pullman Company. Do you mean by that the allotment of certain 
specific cars to your road, which the Pullman Company was not at 

liberty to change, to suit the emergencies of business ? 
o7 Ans. The cars belong to the Pullman Company, and they 
can change them any time they want to. 
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7 Cr. Int. Then, by what you said in that regard, you simply 
meant that the complainant was required to do a certain amount of 
sleeping-car service on your road, using good equipment therefor, 
and that you thought a certain number of cars run continuously 
could do that service? 

Ans. Yes; that is the idea. 

8 Cr. Int. Does your road extend beyond this State, and to what 
point? 

Ans. The line of the Nashville and Chattanooga road runs from 
Chattanooga, Tennessee, to Hickman, Kentucky, passing through a 
portion of the States of Georgia and Alabama between Chattanoogs 
and Nashville. 

9 Cr. Int. Does not your road connect with. the L. & N. railroad 
at McKenzie and Nashville, and are not your trains run so as to 
make connection with the Louisville and Nashville -trains at those 
points, as a general thing? 

Ans. Yes; our trains connect with the Louisville and Nashville 
trains at McKenzie and Nashville. 

10 Cr. Int. During 1887 and 1888 were there any through Pull- 
man sleeping cars running from Louisville over your road to points 
in Florida and Georgia? 

Ans. We had a line of sleepers running from Louisville to Jack- 
sonville, Florida, during the year 1887. 

11 Cr. Int. Have the Pullman Company any shops in Tennessee 
where they do all necessary repairing to their cars? 

Ans. I know of no shops in Tennessee. 

12 Cr. Int. Are there any on your line of road? 

Ans. No, sir. 

13 Cr. Int. The contract in evidence between your compaay and 
complainant requires complainant to furnish all sleeping cars needed 

for operations on your road. Does your company, under that 
08 contract, require it to operate sleeping cars over that part of 
your road lying between Nashville and Memphis? 

Ans. If the contract exists it is in the hands of the president and 
general manager, and I am not conversant with its requirements. 
1 understand that the Pullman Company are to furnish sleepers for 
our night trains between Nashville and Memphis, which they do at 
our request. 


Redirect examination : 

Int. 1. I will ask you, Mr. Wrenne, if the sleeping cars operated 
by your company between Nashville and Memphis could not be dis- 
continued without in any way interfering with the use of sleepers 
on the remainder of your line of road. 

(Objected to as immaterial.) 

Ans. There is no connection whatever between the sleepers used 
between Nashville and Memphis and other parts of the line. 

Int. 2. I understand you to say that two sleeping cars were needed 
for the transaction of business between Memphis and Nashville 
during the years 1887 and 1888. 
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Ans. Yes, sir. 
Recross-examined : 


Recr. Int. 1. Does not the proper operation of your railroad call 
for the running of sleeping cars between Nashville and Memphis ? 

Answer. Yes, sir; on night trains. 

Reer. Int. 2. Did not the cars passing from Memphis during all 
or nearly all of 1887 and 1888 run on to Louisville, Kentucky, before 
returning to Memphis’? 

Ans. I don’t know if they went to Louisville; they were cars in 
the Pullman service and might have been in the line leading to 
Chicago, St. Louis, Cincinnati, New Orleans, or Atlanta. : 


M. J. C. WRENNE. 


59 The cause came on to be heard at the April term, 1890, and 
the following final decree was rendered and entered of record: 
This cause came on to be heard at this term upon the bill, answer, 
replication thereto, and proof, and was argued by counsel, and there- 
upon,on consideration thereof, it was ordered, adjudged, and decreed 
that the temporary injunction heretofore issuing out of this court, 
restraining and enjoining the said defendant comptroller and his 
agents, attorneys, and clerks and servants from issuing any warrant 
for the collection or proceeding to enforee the collection of any taxes 
from complainant for the privilege of operating its sleeping cars in 
the State of Tennessee for the years 1887 and 1888, be made per- 
petual, and that defendant pay the costs of this cause, for which let 
execution issue. 


Which foregoing decree was entered of record April 23d, 
1890. 
60 And thereupon and at the said April term of said court the 


following order was entered : 

This cause came on again to be heard upon the former proceed- 
ings and the final decree herein, and the defendant prayed an appeal 
from the final decree rendered at this term of the court to the Su- 
preme Court of the United States, which appeal the court was pleased 
to allow, and the penalty of the bond for appeal is fixed at one hun- 
dred and fifty dollars. 

And thereupon the defendant perfected its appeal by executing 
and filing the following bond : 


Know all men by these presents that Leon Trousdale, Jr., and 
soone Canller are held and firmly bound unto the Pullman Palace 
Car Company in the full and just sum of one hundred and fifty 
dollars, to be paid to the said Pullman Palace Car Company, certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
administrators, or assigns, jointly and severally. Sealed with our 
seals and dated this the Ist day of July, 1890. Whereas at a court 
lately by the circuit court of the United States for the middle dis- 
trict of Tennessee, in a suit depending in said court between Pull- 
man’s Palace Car Company and W. J. Allen, comptroller, a decree 
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was rendered against said J. W. Allen, comptroller, and the said J. 
W. Allen having obtained an appeal and filed a copy of the record 
in the clerk’s office of the Supreme Court of the United States to re- 
verse the decree in the aforesaid suit, and a citation directed to the 
said Pullman’s Palace Car Company, citing and admonishing it to 
be and appear at a Supreme Court of the United States to be holden 
at Washington on the second Monday of October next: Now, the 
condition of the above obligation is such thatif the said J. W. Allen, 
comptroller, shall prosecute to effect said appeal and answer all 
damages and costs if he shall fail to make his plea good, then the 
above obligation to be void; otherwise to be and remain of full force 
and effect. 

LEON TROUSDALE, Jr. 

BOONE CANLLER. 


61 I, H. M. Doak, clerk of the circuit court of the United States 

for the middle district of Tennessee, hereby certify that the 
foregoing is a true, perfect, and complete copy of the record in the 
above-styled cause as the same is of record and on file in my office 
in the cause wherein Pullman’s Palace Car Company is complainant 
and J. W. Allen, comptroller, defendant. - In witness whereof I have 
hereunto subscribed my name and afiixed the seal of the court this 
the first day of July, 1890. Done at my office, in Nashville, State 
of ‘Tennessee. 

[Seal Circuit Court U.35., Middle District Tenn. ] 


H. M. DOAK, Clerk. 


The costs herein have have all been paid bythe State of Tennessee. 
H. M. DOAK, Clerk. 


Endorsed on cover: M. Tennessee C. ©. U. S. No. 1381. J. W. 
Allen, comptroller of the State of Tennessee, appellant, vs. Pullman’s 
Palace Car Company. Filed October 11, 1890. 
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l The Cireuit Court of the United States for the Middle District 
of Tennessee. 


PuULLMAN’sS PALACE CAR COMPANY 
v8. No. 2790. 
J. W. Atien, Comptroller of the State of Tennessee. 


[n this cause the following summons was issued: 


The President of the United States to the marshal of the middle dis- 
trict of ‘Tennessee, Greeting: 

You are hereby commanded to summon J. W. Allen, comptroller 
of the State of Tennessee, a citizen of said State and a resident 
of the middle district thereof, if to be found in your district, to be 
and appear at a circuit court before the judges thereof, at the Fed- 
eral court-room in Nashville, Tennessee, on the third Monday 
in October; 1889, to answer the bill of complaint of Pullman’s 
Palace Car Company, a corporation organized under and by virtue 
of the laws of the State of Illinois, and a citizen of said State, hav- 
ing its chief office and place of business in the city of Chicago, in 
said State, praying an injunction, ete. 

Herein fail not, and have you then and there this writ. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, this the 4th day of September, 1889, and 
of American Independence the one hundred and fourteenth year. 


H. M. DOAK, Clerk. 


Endorsed: Came to hand October Ist, 1889, and executed same 
day on R. D. Marshal, sheriff; Thomas Kk. Hobson, deputy sheriff, 
and J. W. Allen, comptroller of the State of Tennessee, by making 
contents hereof known to them and by delivering to each ‘of them 
a copy of this summons, aid also by delivering to defendant, Allen, 
a copy of the bill. This October Ist, 1889. C. B. Harrison, U.S. 
marshal, by E. R. Campbell, D. marshal. 


The following bill was filed : 


To the honorable judges of the circuit court of the United States for 
the middle district of Tennessee, in chancery sitting: 

Pullman’s Palace Car Company, a corporation organized and ex- 

isting under and by virtue of the laws of the State of Illinois 
2 and a citizen thereof, brings this its bill of complaint against 

J. W. Allen, comptroller of the State of Tennessee; R. D. 
Marshall, sheriff, and Thomas K. Hobson, deputy sheriff, respectively, 
of the county of Davidson, in the said State of Tennessee, all of whom 
are cilizens of the State of ‘lennessee and residing in the middle dis- 
trict thereof. 

And thereupon your orator complains and says that your orator’s 
domicile, place of business, and principal office is in the county 
of Cook and the Staite of Illinois, where it is engaged in manu- 
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facturing and owning sleeping and drawing-room cars and, by con- 
tract with railroad companies throughout the United States of 
America, Canada, and Mexico, furnishing the same for use in op- 
erating long, continuous, through connecting lines of railroads ex- 
tending interstate and between foreign nations; that it retains 
possession of such cars and receives compensation from persons 
travelling therein for the use of seats or sleeping berths therein. 

That it has no domicile, office, or principal place of business in 
the State of Tennessee and is not subject to the jurisdiction of 
Tennessee for the purposes of taxation; that there are certain rail- 
road companies owning and operating long,through, connecting lines 
of railroads extending from other States and Territories of the 
United States into and into and through the State of Tennessee, 
each of said lines also connecting with other railroad lines running 
through many of the States and Territories of the United States. 

That each of such railroad companies is engaged in the business 
of interstate commerce, and cars running on their lines of railroad pass 
beyond their lines upon other railroads and so on into and throug’ 
many other States and Territories of the United States; that for the 
accommodation, comfort, and convenience of railroad passengers 
travelling over the lines of said railroad companies for long dis- 
tances, and especially at night, it was and is necessary that there 
should be provided upon said railroad lines sleeping cars for the 

use of said passengers. 
5) That certain of said railroad companies did therefore, each 
of them, prior to the first day of January, 1889, enter into 
certain separate contracts with your orator, all of which contracts or 
continuations or renewals thereof are still in force. 

That in and by each of suid contracts between your orator and 
said railroad companies your orator agreed to furnish for use in 
operating the lines of said railroad companies sleeping cars suffi- 
cient to-meet the requirements of travel upon and over such lines 
of railroad. 

That in and by the terms of each of said contracts your orator 
reserved the right to retain the possession of and to manage and 
control the inside of such sleeping cars, and to furnish to passengers 
the use or accommodation of seats or sleeping berths in such cars, 
to collect compensation therefor, and to keep the carpets, upholstery, 
bedding, and all the inside arrangements of such cars in good re- 
pair, except repairs and renewals made necessary by casualty or ac- 
cident, and to furnish one or more employés upon each of said cars, 
whose duty it shall be to coilect fares for the extra accommodation 
furnished in such sleeping cars from the passengers therein, and to 
provide for the comfort of such passengers generally, and in each 
and by each of said contracts said railroad companies agreed to haul 
said sleeping cars on their respective lines of road and at their own 
expense to furnish fuel for said cars; to light, wash, and clean the 
same ; to permit your orator to collect its usual charges for the extra 
accommodations afforded by such sleeping cars, and to place tickets for 
such accommodations in the hands of the railroad companies’ ticket 
agents at their railroad ticket offices for sale by them without charge 
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to your orator, the proceeds ofsuch sales, however, to be at the risk 
and to inure wholly to the benefit of your orator, and that your or- 
ator. should have possession of said cars; all of which things, to- 
gether with other provisions of said contracts not material to this 
case, will more fully appear by reference to said original contracts, 
now In possession of your orator and ready to be produced as this 
court shall direct. 
4 And your orator attaches to this bill as Exhibit “A” a copy 
of one of such contracts and avers that all of the other con- 
tracts are in substance similar thereto. 

Your orator further shows that it has never had any branch office 
of any kind in the said State of Tennessee, unless the fact that it 
places its tickets with the agents of said railroad companies consti- 
tutes such agents branch offices or establishments of your orator ; 
that your orator has never had any other officers, agents, or em- 
ployes in Tennessee except eonductors and porters, which it fur- 
nishes with its cars under sald contracts, and one minoragent; that 
the sleeping cars operated by your orator as aforesaid constitute all 
the property owned by your orator in Tennessee. 

That the cars furnished by your orator and operated as aforesaid 
upol said lines of railroad under said contracts are all used 
for transporting passengers from other States into and across ‘Ten- 
nessee or from places in the State of Tennessee to places in other 
States; and some of said cars also transport passengers from points 
in Tennessee to other points in that State whenever they properly 
apply for such transportation, but the number of such passengers 
is very small compared with the number of interstate passengers 
transported in such cars. 

That the sleeping cars so furnished by your orator and used upon 
the railroad lines aforesaid constitute all the sleeping cars owned and 
operated by your orator in the State of Tennessee, and that all said 
cars run into, out of, or across the State of ‘Tennessee, makirg only 
such stops as the trains to which they are attached make; that in 
the case of passengers travelling across Tennessee or from points out 
of it to points in it their sleeping-car tickets are purchased and 
paid for before they enter Tennessee, and in the case of passengers 
travelling from points in Tennessee to other points in that State 
theif tickets are purchased and paid for in Tennessee; that none 

of said sleeping cars run between points exclusively in Ten- 
5 nessee, but allof said cars run interstate—that is, from points 
outside of the State of Tennessee into or into and through 
Tennessee, or from points in Tennessee to points out of ‘Tennessee— 
and that therefore all of said sleeping cars are occupied and used in 
interstate commerce and are not taxable by the State of Tennessee. 

That your orator owns in whole or in part and operates more than 
one thousand four hundred sleeping cars and drawing-room cars, 
running into all or nearly all the States and Territories of the 
United States and into Mexico and Canada; that its headquarters 
and principal place of business for conducting the operations of all 
of said cars are in the city of Chicago and county of Cook and State of 
Illinois; that its principal officers reside there; that its records are 
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there; that its moneys earned all over the United States, Canada, 
and Mexico are remitted there as soon as possible in the course of 
business ; that no special cars belonging to it are at all times used 
in the State of Tennessee, but its sleeping and drawing-room cars 
are continually changing from road to road to suit the emergencies 
and demands of business and traffic, and that sleeping cars at one 
time running in Tennessee are at other times transferred to rail- 
roads in other States and Territories of the United States and other 
sleeping cars belonging to it are used in their places. 

That none of said sleeping cars are brought into the State of Ten- 
nessee for the purpose of doing a local business or for permanent or 
continuous use therein, but continually pass in and out of it en- 
gaged in interstate commerce, as hereinbefore stated; that such 
ears therefore have no taxable situs in the State of Tennessee, but 
their situs for purposes of taxation is in said county of Cook and 
State of Illinois, and the business your orator is engaged in is in- 
terstate commerce, which cannot be taxed by the State of Tennessee 
and on account of which no license can be exacted from your orator 
by said State. 

Your orator insists that said sleeping and drawing-room cars were 

and are engaged only — the business of interstate commerce 
6 under the protection of the laws and Constitution of the 

United States, which confer upon Congress the power “ to 
regulate commerce with foreign nations and among the several 
States,” and that your orator cannot be taxed on account of the busi- 
ness of operating said sleeping cars as aforesaid, and that all taxes 
and license fees imposed upon your orator, as hereinafter set out, on 
account of said cars or on accountof the business of operating them, 
in which your orator is engaged, are illegal and void. 

That your orator is each year assessed and taxed at its domicile, 
place of business, and principal office in said county of Cook and 
State of Illinois upon its tangible property and upon its capital 
stock, its capital stock representing its real and personal, tangible 
and intangible, property, including its sleeping and drawing-room 
cars engaged in interstate commerce and including the cars herein- 
before mentioned as operated upon the lines cf railroad in the State 
of Tennessee. 

Your orator further shows that by the general-revenue act of 1889 
and 1890 it is provided as follows: 

“That the rate of taxation on the following privileges shall be as 
follows: Sleeping-car companies (in lieu of all other taxes except ad 
valorem tax).—Each company doing business in this State, for one or 
more passengers taken up at one point in this State and delivered 
at another point in this State and transported wholly within this 
State, per annum, $3,000.00.” 

That by other provisions of this act it is declared a misdemeanor 
for any person or corporation to engage in or carry on any of the 
businesses so declared to be privileges without having paid such 
privilege fees and taken out license therefor, and heavy and severe 
punishments are provided against any person guilty of such misde- 
meanor. 
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That said defendants claim that there is now due from your orator 
under said tax enactment the sum of three thousand dollars, and 
are now proceeding to collect the same from your orator; that said 
defendant, Allen, as comptroller as aforesaid, has issued his 
warrant to said Marshall, as sheriff as aforesaid, commanding 
him to seize upon and distrain the property of your orator 
and to sell the same and make therefrom the sum of three thousand 
dollars,and said Marshall, by said Hobson, his deputy, has, by force, 
and pretending to act under said warrant, seized upon the sleeping 
car “ Wetumpka,” belonging to your orator,and now holds the same 
in their possession ; that said car is reasonably worth $8,000.00 ; that 
said Hobson has advertised and threatens to sell said car to satisfy 
said illegal and pretended tux. 

That said sleeping car of your orator when seized was being used 
by your orator in the carrying on of interstate commerce as afore- 
said, and was in use as an instrument of interstate commerce and 
was in Tennessee only by virtue of such use, and was therefore not 
liable to be taken in satisfaction of said tax, even if it had been a 
valid tax. 

That the railroad companies over whose lines of road your orator 
operates cars are common carriers, and are obliged by law to take 
upon their trains and carry all who properly present themselves for 
carriage whether they are travelling between points wholly within 
Tennessee or not; that such passengers, travelling locally in Ten- 
nessee, sometimes apply for sleeping-car accommodations in your 
orator’s cars attached to such train, and, if your orator 1s obliged to 
receive them on its cars, then the State of Tennessee by such tax 
act forces your orator to pay such privilege tax and take out such 
license or to cease carrying on the interstate commerce in which it 
is now engaged. 

That said defendants have demanded said three thousand dollars 
from your orator, and have declared that they will force your orator 
to pay the same; that they now threaten to sell said car so seized by 
them, and your orator believes will do so unless restrained by this 
honorable court; that said car is very valuable, but will not bring 
its full value ata forced sale, and your orator fears that it will be 
sold fora small amount not sufficient to pay said tax, and your 
orator believes and fears that said defendants, unless restrained by 

this honorable court, will thereupon proceed to enforce the 
re) collection of said tax so illegally claimed by distraining and 

seizing upon your orator’s other cars, and tliat the proceed- 
ings threatened by defendants for the collection of said taxes will 
greatly harass your orator. 

Your orator further shows that all its sleeping cars aforesaid 
running through the State of ‘Tennessee are attached to through 
express trains on the roads of the said railroad companies; that 
prior to their arrival in Tennessee seats and berths have always 
been sold by your orator to persons travelling from other States 
into Tennessee; that your orator has at all times contracts with 
passengers to give them the accommodations furnished by said cars 
while travelling upon said roads; that unless your orator pays the 
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taxes so illegally imposed upon it your orator believes and fears that 
the said defendants will, unless restrained therefrom by this court, 
sell said car so already levied on, and, if it does not bring enough 
tu satisfy said tax, will levy upon and seize, in order to force from 
your orator said illegal tax, its sleeping cars while they are in actual 
use and running attached to said express trains; that thereby the 
travelling public will be discommoded, the carriage of passengers 
interstate will be prevented, your orator and said railroad companies 
may become harassed by many suits by passengers for damages for 
not furnishing them the accommodations they contracted for; the 
credit and reputation of your orator for furnishing comfortable 
accommodations, which credit and reputation are of great value to 
it and have been established by strict attention to business and at 
great expense and trouble for many years, will be broken up, and 
the good will of said business greatly impaired, and thereby your 
orator will suffer great and irreparable injury. 

Your orator alleges and charges that said enactment of 1889, 
herein set out, is illegal and unconstitutional, because it diserim- 
inates against sleeping-car companies, in that it imposes a privilege 
tax upon sleeping cars only and exempts from such tax railroad 
companies or individuals owning, using, and operating sleeping cars 

in said State, and is in violation of section 28, article 2, of 
9 the constitution of the State of Tennessee, which provides 

that “all property shall. be taxed according to its value, 
* * * so that taxes shall be equal and uniform throughout the 
State.” 

“No ‘one species of property from which a tax may be collected 
shall be taxed higher than any other species of property of the 
same value.” 

Your orator insists that the State of Tennessee has no jurisdiction 
of the person, property, or business of your orator for purposes of 
taxation, and that your orator, being engaged in the business of inter- 
state commerce, is exempted from such regulation and taxation by 
the Constitution of the United States. 

Your orator shows that soon after its organization an auxiliary 
company for the operation of sleeping cars In the Southern States 
was formed under the laws of the State of Kentucky, and for a period 
of fifteen years was so engaged, the cars being run under substan- 
tially the same contract with the various railroads as now. It had 
in use within the State of Tennessee thirty-eight cars, and was prin- 
cipally engaged in affording sleeping-car accommodations to travel- 
Jers through the State and from other States into Tennessee and 
from Tennessee into other States. 

On the 16th day of March, 1887, the Legislature of ‘Tennessee 
passed an act entitled “An act declaring the mode and manner of 
taxing sleeping cars,” which provided— 

“That the running and using of sleeping cars or coaches on rail- 
roads in Tennessee, not owned by the railroads upon which they 
are run and used, is declared to be a privilege, and the companies 
owning and using or running such cars or coaches are required to 
report on or before the first day of May of each year to the comp- 
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troller the number of cars so used by them in this State, and they 
shall be required to pay to the comptroller by the first of July fol- 
lowing hitv dollars for each and every one of said cars used or run 
over said roads, and if the said privilege tax herein assessed Le not 

paid as aforesaid the comptroller shall enforce the collection 


10 of the same by distress warrant.” 
Under this act the comptroller of the State claimed there 
was due from the Pullman Company — Southern Car Com- 


pany, as privilege tax for the operating its cars for the years 1878, 
1879, and 1880 an aggregate amount of $5,700.00, which amount, in 
August, 1881, the company paid under protest, as provided by stat- 


| 


ule, and immediately sued to recover, as being lle; ally and Wrong- 
fully collected. 

On the seventh day of April, 1881, the Legislature passed an act 
entitled “An act to provide revenue for the State of Tennessee and 
the counties thereof,” which provides that “ sleeping-car companies 
shall pay an annual tax of seventy-five dollars for each coach,” and 
on December 15th, i883, the State of Tennessee filed its bill in the 
chancery court of Davidson county, Tennessee, alleging that the 
company had in the three years enumerated run sixty cars, instead 
of thirty-eight, within and through its territory, and seeking to 
recover the excess above the amount paid under protest, as well as 
the sum of $9,000.00 claimed to be due for the years 1881 and 1882 
for sixty Curs alleged to have been in use for those vears. The de- 
fendant removed the suit into the circuit court of the United States 
for the middle district of ‘Tennessee and then answered the bill, 
alleging the said tax to be illegal and void, and on appeal to the 
Supreme Court of the United States both of said decrees were con- 
firmed, the court being of the opinion that the tax was a unit for 
the privilege of the transit of the passenger and all its accessories, 
no distinction being made between the right of transit as a branch 
of commerce between the States and the sleeping and other con- 
veniences appertaining to a transit in the car, the tax being really 
one of the right of transit, though laid wholly on the owner of the 
car and the service rendered being a unit, and that the cars were 
equally vehicles of transit if owned by the railway companies, and, 
as such velicies of transit, so far as it engaged in interstate com- 
inerce, was not taxable by the State of Tennessee, because prohib- 

ited by the Constitution of the United States. 
1] Your orator shows that said causes were decided on March 
Ist, 1886. During the time of the pending of said suits the 
Legislature did, in fact, pass two revenue laws, one in 1885 and the 
ovler in 1885, declaring the running of sleeping cars a_ privilege, 
but no attempt was made to collect any tax thereunder from your 
orator. 

In 1887 the Legislature of Tennessee passed another act taxing 
sleeping-car companies doing business in ‘Tennessee on each car per 
annum $500.00, the act being designed to reach two cars of vour 
orator supposed by the State authorities to be in use only between 
the cities of Nashville and Memphis, in that State, but no attempt 
was ever made to collect such tax from your orator. 
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Your orator further shows that said tax of $3,000.00 is an unjust, 
oppressive, and exorbitant tax, even if any such tax could be im- 
posed ; that heretofore the Siate of ‘Tennessee had imposed a tax on 
sleeping-car companies of fifty dollars per car, expecting to collect 
that sum on all cars passing through the State and engaged in in- 
terstate commerce. Then the State and its officers, believing that 
two of your orator’s ears were still subject to taxation, raised the 
rate of taxation to five hundred dollars per car, intending thereby 
to impose on two cars the amount of tax originally intended to be 
imposed upon many cars, and so to defeat and circumvent the effect 
of the decisions of the courts of the United States. 

That when yonr orator filed its bill of complaint in this court to 
enjoin collection of said last-mentioned tax the State of ‘Tennessee 
then passed said tax enactment of 1889, intending thereby to levy 
a tax on all the business, both local and interstate, done by your 
orator in Tennessee; that it is practically impossible for your orator 
to carry on its regular interstate business in ‘Tennessee without be- . 
ing forced also to do a small amount of local business, and that the 
sum of $3,000.00 would be a grossly heavy tax upon and practically 

a confiscation of all revenue derived by your orator from 
12 local business done by it in Tennessee. 

And your orator therefore charges that said privilege tax of 
three thousand dollars was intended to be and is in fact a tax upon 
all business done by it in Tennessee, and that it is impossible for it 
to carry on the interstate commerce in which it is principally en- 
gaged without being forced to pay said privilege tax. 

And your orator offers to do all that is required of it in equity 
and good conscience, and to pay to said defendants any and all 
suins of money that may be found due to them in connection with 
the matters set forth in this bill as soon as they may be ascertained 
by final decree herein. 

To the end, therefore, that the said defendants may true, full, direet, 
and perfect auswer make to alland singularthe premises (but not un- 
der oath, oath being expressly waived hereby), and that as fully and 
particularly as if the same were repeated and they and each of 
them specifically interrogated in regard thereto, and that pending 
the final hearing of this cause your honors will grant unto 
your orator a writ of temporary injunction, issuing out of and under 
the seal of this honorable court, restraining and enjoining the de- 
fendants and each of them and their attorneys, agents, and clerks 
and servants from selling the sleeping car of your orator seized by 
tliem as aforesaid, and from taking any further steps in regard to said 
var to enforce the collection of said tax, and from issuing any war- 
rant for the collection of said tax, and from collecting said tax or 
taking or proceeding to enforee the collection thereof, and that upon 
the final hearing herein such injunction may be made perpetual, 
and that your orator may have such other, further, and different 
relief in the premises as the nature of the case may require and to 
your honors may seem meet— 

May it please your honors to grant unto your orator, not only the 
writ of injunction hereinbefore prayed, but also a writ of subpoena, 
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directed to the said J. W. Allen, comptroller of Tennessee: R. D. 
Marshal, sheriff, and Thomas K. Hobson, deputy sheriff, re- 
13 spectively, of Davidson county, in the State of Tennessee, 
therein and thereby commanding them and each of them, 
on a day and undera certain penalty therein to be limited, per- 
sonally to be and appear before this honorable court, then and there 
to answer all and singular the premises, and, further, to stand to and 
perform and abide such further order and decree herein as to the 
court shall seem meet; and your orator will ever pray, ete. 
PULLMAN’S PALACE CAR COMPANY, 
By MARKS & MARKS, Solicitors. 


WM. BURRY, Of Counsel. 


STATE OF TENNESSEE, | 

Davidson County. J 

George Zoeller, being duly sworn, says that he is an agent of 
Pullman’s Palace Car Company; that he has read the foregoing 
bill of complaint and knows the contents thereof, and that the 
matters and things therein set forth are true as therein stated. 


GEO. ZOELLER. 


Subscribed and sworn to before me Sept. 27, 1889. 
ROY FITZPATRICK, 
[omat.] Notary Public 


The following exhibit was filed with the foregoing bill: 


This indenture, made this 10th day of August,.1882, between the 
Louisville & Nashvilke Railroad Company, hereinafter called the 
railway company, of the one part, and Pullman’s Palace Car Com- 
pany, hereinafter called the Pullman Company, of the other part: 

Whereas the Pullman Company is new engaged in the business of 
manufacturing railway cars known as sleeping cars under certain 
patents belonging to it, and of hiring the same to railway companies, 
under contracts for a term of years, to be used and employed ou 
and over the lines of road of the said rai! Vay companies, and re- 
ceiving therefrom income and revenue by the sale to passengers of 
seats, berths, and accommodations therein ; 

And whereas the railway company is desirous of availing itself of 
the use on and over its lines of road of the cars constructed under 
said patents now the property of the Pullman Company, and also of 
connections by means of said cars with other lines of railway whereon 
said cars are now operated by the Pullman Company: Now, this 

contract witnesseth : 
14 First. That the Pullman Company, in consideration of the 

covenants and agreements of the railway company hereinafter 
mentioned and to be by it kept and ; erformed, hereby agrees with the 
railway company that it will furnish sleeping cars to be used by the 
railway company for the transportation of passengers sufficient to 
meet the requirements of travel on and over all lines of railway 
which it now controls or may hereafter control by ownership, lease, 
2—1382 
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or otherwise; said cars to be satisfactory to and accepted by the gen- 
eral manager or superintendent of the railway company. ‘The cars 
so furnished shall be in part the cars now operated on the lines of 
the railway company under its contract with the Pullman Southern 
Car Company and from time to time such additional cars, properly 
equipped and acceptable to the railway company, as may be nee« ded* 
to meet the ordinary requirements of travel. 

Second. The Pullman Company hereby agrees to furnish, at its 
own proper cost and expense, one or more employés, as may be 
needful, upon each of said cars, whose duty shall be to collect fares 
for the accommodations furnished in said cars, and generally to wait 

upon passengers therein and provide for their comfort. 
lo Third. The railway company hereby agrees that the general 
officers of the Pullman Company and the employés named in 
article second of this agreement shall be entitled to free passage over 
the lines of the railway company when they are on duty for the 
Pullman Company. 

Fourth. The Pullman Company hereby agrees that the general 
officers of the railway company shall be entitled to free passes in 
anv of the cars furnished by the Pullman Company under this con- 
tract. 

Fifth. It is hereby mutually agreed that the said employés of the 
Pullman Company, named in article second of this contract, shall be 
governed by and subject to the rules and regulations of the railway 
company, which are or may be adopted from time to time for the 
governinent of its own employés, and in the event of any liability 
arising against the railway company for personal injury, death. or 
otherwise of any employe of the Pullman Company it is hereby dis- 
tinctly understood and agreed that the railway compauy shall be lia- 
ble only tothe same extent it. would be if the person injured was an 
employé in fact of the railway company, and for all liability in 
excess thereof shall be indemnified and paid by the Pullman Com- 
pany. 

Sixth. In consideration of the use of the aforesaid cars the rail- 
way company hereby agrees to haul the same on its own live of road 
and on all roads which it now controls or may hereafter control by 
ownership, lease, or otherwise, and also on all passenger trains in 
which it may by virtue of contracts or ranning arrangements with 
other roads have the right to use such cars, in such manner as shall 
in the judgment of the general manager or general superintendent 
of said railway company be best adapted to accommodate passengers 
upon the said railways. 

And the railway company shall, at its own expense, furnish and 
apply the necessary lubricating material, provide ice, fuel, and ma- 
terial for lights, and will wash and clean said cars, and, as often as is 
necessary, will renew and replace links and pins, bell cord and coup- 
lings, and couplings for air-brake hose without charge to the Pull- 
man Company. 

Seventh. The Pullman Company hereby agrees that it will 
keep the cars furnished under this contract in good order and 
repair and will from time to time renew and improve the same 
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when necessary, at its own expense, and will keepsaid cars up tothe 
average standard of the best and most approved sleeping cars run 
on any railroad in the United States which uses an equal number of 
sleeping cars, excepting repairs and renewals provided for in article 
sixth of this agreement and such as are made necessary by accident 
or casualty, it being understood that the railway company shall re- 
pair all damage to said cars of every kind occasioned by accident 
or casualty during the continuance of this contract, except that the 
Pullman Company assumes all responsibility for any loss or damage 
oveurring to said cars arising from defective heating apparatus or 
lights furnished by it. 
16 And the railway company agrees, as proper compensation 
for the maintenance of the running gear and bodies of said 
cars, that it will pay tothe Pullman Company the sum of three cents 
per car per mile for every mile run by sald cars upon the road of the 
railway company or upon the roads of other companies by direc- 
tion of the officers of the railway company while in service under 
this contract. 

And the railway company hereby agrees at all times, when re- 
quested by the Pullman Company, to make promptly such repairs 
to the cars furnished under this contract as may from time to time 
become necessary, and to make, without request, such repairs as may 
be required to insure their safety, rendering bills monthly to the 
Pullman Company for repairs to cars, and charging for the same 
only the actual cost of material and labor expended on such repairs, 
with an addition of ten (10) per cent. to cover general expenses; all 
settlements and payments for mileage and repairs to be made 
monthly between said companies. 

But it is hereby understood and agreed that whenever the 
revenue from sales of seats and berths equals an average of 
seventy-five hundred ($7,500) dollars per car per annum upon 
the number of cars furnished under this contract, then, while such 
revenue shall continue, the railway company shall not be required 
to pay mileage for any cars furnished under this contract, aud the 
Pullman Company shall then bear the expense of all the repairs 
and improvements to said cars, except such repairs as are rendered 
necessary by accident or casualty and such as are provided for in 
article six of this agreement, which shall be made by the railway 
company, as hereinbefore mentioned. 

Kighth. The railway company agrees to furnish the Pullman 
Company without charge at convenient points room and conveniences 
for airing and storing bedding. 

Ninth. The railway company further agrees that the Pullman 
Company shall be entitled to collect from each and every person 
occupying said ears such sums for said occupancy as may be usual 
on competing lines furnishing equal accommodations, and that such 
rules and regulations shall be agreed upon mutually by the parties 
hereto as will most favor the renting of accommodations in said 
cars. 

[t is mutually understood that no more room in said sleeping cars 
shall be let to any person or persons than is usually granted to 
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passengers by other railroads which use their own sleeping cars un- 
less by assent of the general superintendent of the railway company. 

Tenth. The railway company hereby agrees to permit the Pullman 
Company to place its tickets for seats and berths for sale in such of the 
railway ticket offices as may be desired by the Pullman Company, 
and such service shall be performed by and asa part of the general 
duties of the ticket agents and without charge to the Pullman Com- 
pany, proceeds of such sales to be at the risk of the Pullman Com- 

pany. 
17 Eleventh. The railway company hereby agrees, exceptas here- 

inafter provided, that the Pullman Company shall have the ex- 
clusive right fora term of fifteen years from the date hereof to furnish 
for the use of the railway company sleeping carson all the passenger 
trains of the railway company over its entire line of railway and on all 
roads which it controls or may hereafter contro] by ownership, lease, 
or otherwise, and also on all passenger trains on which it may by 
virtue of contracts or running arrangements with other roads have 
the right to use such cars, and that it will not contract with any 
other party to run said class of cars on and over said lines of road 
during said period of fifteen years: 

Provided, that in all cases in which the railway company may 
desire to co-operate with other railroad companies in forming through 
lines of sleeping cars the Pullman Company agrees that cars not 
owned by it may be run over the lines of the railway company when 
necessary to secure such co-operation; but in all such cases it is 
agreed that the Pullman Company shall have the right to furnish 
its pro rata of sleeping cars, based upon the mileage of the railway 
company in said lines; and in all sleeping cars operated in such 
through lines the Pullman Company shall be entitled to receive all 
local fares for accommodations therein upon the roads of the rail- 
way company and its pro rata of through fares, based upon the num- 
ber of cars furnished by it in said through lines; and it-is in like 
manner agreed that any party holding the right by contract or 
otherwise to operate sleeping cars upon the road of any particular 
railroad company forming a portion of the through lines herein- 
above referred to shall be entitled to receive all local fares and pro 
rata of through fares for accommodations therein upon the road of 
such particular railroad company in any of the sleeping cars oper- 
ated in said through lines. 

Twelfth. The Pullman Company, for the consideration afore- 
said, hereby guarantees the railway company against all damages of 
whatsoever kind which may be by the railway company incurred in 
consequence of any infringement of patent rights in the construction 
and use of any of said cars which may be used by the Pull- 
man Company upon the lines of the railway company under 
this agreement, it being the meaning and intent of this article 
that the Pullman Company shall secure the railway company against 
all manner of expenditures which may be incurred by it in conse- 
quence of any litigation connected with alleged infringements of 
patent tights for the interior arrangements of said cars, and that 
the Pullman Company will pay off and discharge all judgments 
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obtained at any time against the railway company on account of 
such infringements. 
18 Thirteenth. It is mutually agreed between the parties hereto 
that in case either of said parties shall fail to cleanse or repair, 
according to the conditions of thisagreement, any of said cars, then 
and in that case, after written notice shall have been given to the de- 
faulting party by the other party of the default complained of, if 
the said defaulting party shall neglect or refuse so to cleanse or re- 
pair said cars within a reasonable time after such notice, the other 
party shall have the right to cleanse and make or cause to be made 
all necessary repairs and renewals to said cars, and said defaulting 
party shall pay to the other party the cost of such portion of the 
cleansing and repairs as said defaulting party is held to be liable 
for by the terms of this contract. 

Fourteenth. It is mutually agreed between the parties hereto that 
in case either of said parties shall at any time hereafter fail to keep 
and perform any of the covenants herein contained to be by them 
respectively kept and performed, then and in that case, after writ- 
ten notice shall have been given to the defaulting party hereto of 
the default complained of, if the said defaulting party shall refuse 
or neglect to make good, keep, and fulfill such unfulfilled covenants 
and conditions of this agreement, within a reasonable time after 
such notice, the other party shall be at liberty to declare this con- 
tract ended and no longer in force. 

Fifteenth. It is mutually agreed between the parties hereto 
that the railway company shall have the option to determine 
whether it will provide one-half or a less proportion of all the 
capital required for furnishing the equipment which may be 
put upon the road of the railway company under this contract, 
and, upon the payment of the same to the Pullman Company, become 
a joint owner with the Pullman Company in the said equipment and 
recelve thereupon one-half, or a less proportion, as the case nay be, 
of ali the gains or profits, and bear the same proportion of all the 
losses arising from the business of operating the said cars furnished 
under this contract, the Pullman Company to retain the control and 
management: Provided, thatsuch option shall be exercised, ifat all, 
and notice thereof communicated to the Pullman Company in writ- 
ing within ten years from the date hereof. 

For the purposes of the option hereinbefore last provided it is 
hereby mutually agreed that the cars now furnished under this 
contract, together with such additional ¢ars and equipments as may 
be subsequently assigned to and accepted by the railway company, 
shall, when the railway company notifies the Pullman Company of 
its intention to become part owner of said cars and equipments, be 
appraised by impartial and competent persons—one to be appointed 
by the railway company and one by the Pullman Company; they 
two, in case of disagreement, to appoint a third, and the decision of 
two to be final, and the value fixed by them shall be taken as the 
value on which the railway company shall pay the one-half, or a 
less proportion, as the case may be, in purchasing its interest in the 
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Cars and eq ulpments in tha event of exercising such option, 
1!) And in the event of the railway company exercising Its op- 
tion to become a part owner of sal juIpments it is 
hereby mutually agreed, for the purpose of ascertaining the profit 
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_ 
eames 
_ 
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LO be divided betwee 1} thi |? liiman ¢ OlIpany ana tile railway COll- 


° } " . H : ’ | | 
pany under this contract, that the operating expenses, which shal] 
} ) ld } = ; ee oom ae a ings +4 
e heid to Ineiucde malin ince OF sald sieepinye-Car CQuipmMents, 
> ] } 17 j ] ' : 4 seus ¢ ; . . 
repairs, SUpNpiIeS, ANd All eCXD iIsCs Ol Adm IsSLratlon and Ssuper- 
i 
> ) | " eal’ " , , + ¥* ; ‘ ’ "4 ’ : 
jntendence, and all expenses reSuitLlng rom OFr Ih any Wav Con- 
°.¢ . . ' " ° } 
nected with the Op ration of said Cars, lnciudlng judgements or pay- 
‘ ‘ . 


ments for injury to passengers or loss of their property, for which 
the Pullman Company, as managers, may be responsible, shall be 
deducted from the gross receipts, and the remainder thereof shall 
be divided in proportion to ownership In such cars and equipments ; 
settlements to be nade monthly 


In witness whereo!l the raliway company bath caused Its COTPo ate 
. 2 


] 7 i . ' ; =. +7 : . : ] »oe os Pear 

seai to by attached nereto, attested bLY ILS president and secretary, 
) 1] ’ — + " 4 > y . ; i , } P 

and the | uUliman ( OM pans hath Ciust d its COTPPOPaci seal to be at- 


tached hereto, in like manner attested by 1Ls president and secre- 
tary. 
Dated the day and year first above written. 
THE LOUISVILLE & NASHVILLE 
= mo CAL, 
By C.C. BALDWIN, President. 
[sEAL.| W. RANNEY, Sec’y. 


PULLMAN’S PALACE CAR COMPANY, 
By GEORGE M. PULLMAN, President. 


[seaAL.]| A. S. WEINSHEIMER, Sec’y 


The bill and Exhibit “A” were endorsed: Filed Sept. : 
H. M. Doak. clerk. 


The bill also contained the ic 


To the clerk of the United states eircult court for thy middle dis- 
trict of ‘Tennessee : 

[ssue an injunction as prayed for in the foregoing bill, upou com- 
plainant’s executing an Injunction bond with sufficient surety in 
the penalty of five thousand dollars, conditioned to satisfy and | 
form whatever decree may be finally rendered against it in this 
cause. 

Sept. 28th, 1889. 


|). Vi. Ix > gs Judge. 
The following bond was fhiled . 


re 


20 Know all men by these presents that we, the Pullman’s 

Palace Car Company and Geo. M. Pullman, of the county of 
Cook and State of Illinois, are held and firmly bound unto J. W. 
Allen, comptroller of the State of Tennessee, in the sum of five thou- 


sand dollars ($5,000.00), to be paid to the said J. W. Allen 


' ; 

’ | ’ saat ’ : '\ | Mw . : ‘ > 

troller, — executors, administrators, or assigns: fot 
, } j + ; } 

a4 a. ; ' ’ ; . 14 8 ae t ryt P 

We Lh chit bru 5 uty we th} it ie, vy ' Dili OUTS ivyvUo, ’ 


And our respective MmeirSsS allad representatives PX ect 


Allen and R. D. Marshall. 


ninjunction to restrain and enjoin the said 


| 
} } ? } i ] i ’ . ‘ ’ Le 
ana Hlobson and each of them and thelr attorn 


|, Ol Davidson county , lennesset » Praying, amon 


‘Omnp- 


which payment. 


and severally, 
rs, abd admin- 


ir Company has 

(nited States 
re-hamed J. W. 
Llobson, deputy, 
other things, 


\lleu, Marshall 


, »| » Ls ; 
5s, ALCL, CierKs, 


and servants from selling the sleeping car “ Wetumpka,” the prop- 
erty of the said’ Pu'lman’s Palace Car Company, and from taking 
any other steps in regard to said car to enforce co nof said tax 
and from issuing any warant for the collection of said tax and from 


ing suid tax or taking any proceedings to e1 
And whereas the Hon. D. M. Key, the judge of 


allowed an Injunction tor that purpose, according 
} ] 


} 1} ! : > ?] , , ’ , ; 
Salad Dili. Upon the said | Uiithakis Palace ar Compa 


and security as provided by law and as required 
said Key granting said Injunction: 
Now, therefore, the condition of the above ob 


“| | , >.> , i] ‘} , ? ] ’ J , , , 
li tne AvVOVe-VOUnLUeH | Uiilnal s niace Car Compa 


or admlvuistrators or any of them, shall 
} } . } 4 7} 
or cause to be pald to sald rg \\ ? A men, COMmp.' 


’ ' ; ‘ 
adininistrators, or asslens, the Salad lax oT @& 
+) on tt = j P B , ’ , | ; , 
2] ail such costs and gamaves as shall ve awa 


said complainant In case the said Injune 

solved, then the above obligation to be void; ot 
remain in full force and effect. 

PULLMAN’S PALACE CAR 

By GEO, M. PULLM. i 

GEO. M. PULLMAN. 


Which bond was endorsed 
hereupon the following injunction was issued 


the middie district ol lennessee, Greeting 
Whereas Pullman’s Palace Car ¢ ompany, & cll 
i 


, iy ' : ; 'y | M , r 
Oi lllinois, complainant, nas iately ex] 
J oe 


| : ’ ' i 
before Lie clrcult court of the l hited States for the 


i ¥ SU LO 
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Lied me ple HIVE vVuI! 


lvited a DIii 


lores the collec- 


said court, has 
» the prayer of 
viving bond 


DV tne order of 


n is such that 
y, its executors 
aud truly pay 
lis executors, 
000.00, and also 
ied against the 
e dis- 
Ee and 


} 
’ 
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} 
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COMPANY, 


7 , 5 , 
hie marshal ol 


n oF the State 


) | cOlmDbpialnt 
iwiddie district 


of ‘Lennessee, at Nashville, in said State, against J. W. Allen, comp- 


troller of the State of Tennessee, and R. D. Marsh 
Thomas Kk. Hobson, deputy sheriff, of Davidson « 


Tennessee, defendants, praying relief touching the 


ill, sheriil, and 
‘ounty, State ol 


matter therein 
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mentioned ; and whereas by an order of said circuit court, made in 
said cause on the 28th day of September, 1889, it was ordered that 
a preliminary injunction should issue under the seal of said court 
to restrain the said J. W. Allen, comptroller, as aforesaid,and R. D. 
Marshall and T. K. Hobson, sheriff and deputy sheriff, respectively 


eS wh sea | oo itt |) oe | f 
as aforesaid, and each and every of them, from se! Ing, GISposing Of, 
or taking any further steps to sell the palace car “ Wetumpka ”’ for 
, a enaletene 41 7 P she housand dollars clai 
the purpose of making the sum of three thousand dollars Claimet 
man's Palace Cur Company 
" . , ‘ % ] 7 : " : 
comMplaimant, to the State ol lennessee, and also to restrain them 
and each and every of them from takine anv farther steps OF ISsu- 
Ing any warrant for the collection of said tax 
. . ; ® ] , | " : 
You are here bv commands d that vou make Known to them said 
order, and to each and every one of them, and command them and 
} , } " ; " Peect 29% + : . 
each ana every one of them to desist and reirain trom selling the 


. 


} — . —s . | } t. Pu] 
YY Sala COIN Plroriel to be due trom Ui , 


] ; : " . ing \’ ‘ . } 7 7 t “> > 1] : ; ‘ : ‘ } » a , 
siece ping Cal Wetumpka tO Chioree ( riection {)i Sitidi alle (ed lax, 
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and from taking any other step in r gard to said car to enforce col- 


lection of said tax and from issuing any warrant for collec- 


22 tion of said tax and from collecting or taking any proceeding 
to enforce the collection thereof, and that they will fail of 


} } 


obedience to said order at their peril; and you will duc return make 
hereof. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Su- 
premne Court of the L'nited States, this the 30th day of Septem ber, 
A. D. 1889, and of the Independence of the United States the one 
hundred and fourteenth year. 


H. M. DOAK; Clerk. 
Which writ is endorsed: 


Came to land day issued and executed same day on R. D. Mar- 
,and Thomas k. Hobson, deputy sheriff, at 11 o'clock 


4 
j 
2. = a ee , 147 
a. m. and |Z ocloeck m.. respectively. and on be WV 
) 


en, COM p- 


A 
troller, on October Ist, 1889, bv making known to each of the said 
defendants the contents of this injunction. 

C. b. HARRISON, 
[] N Marshal, 


By BE. R. CAMPBELL, D. Mar. 
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bill to be true. certain. and 
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You are hereby commanded to summon [Lruma 
raik, conductors on sleeping cars between Na i Mem- 
phis -N..C. & St. L. R. R.—if to be found in you . t, per- 
onally to be and appear before the judges of the circu! irt of the 
nited States for the middle district of ‘Tennessee, in 1 sixth eir- 
uit, at the Federal court-room,in Nashville, on the 2lst day of April, 
ISO. then and there to testify and the truth to speak o! alfot the 
defendant in a certain matter of controversy 1n sald court depend- 
is complainantand J. 
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The following deposition was filed 
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Wuestion 1. Sti Ir reside! and oecupatiol 
> 
‘, . 
Answer. Reside! vis ipa iit CON- 
ductor 
» ’ | 
(Juestion Z. Are ' e} red on 1 eof sleepers running be 
j - ? ee ’ ; : 
tween Nash I pene. I i SSCt iis \ ive you 
been so envaged 
‘ iu : \) 
L\nswer. [het » line between N ind Memphis he 
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, ? ’ ; 4 i > 
line is between Memphis and Atlant 1 No. 525, ru ne via 
Nashvill 
) ‘ : ’ 
bid . ‘> }? 7 . * , ‘ nat i 
(luestion o ied state the 1 e your cars mMake-—thatl 1s, thre 
time of departure and arrival at Memphis, N yo 
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Answel leave Memphis a 
m. next morning: he in Nashville all day vi $.15 p. m. for 
Atlanta, reachin g there at 6.32 a. m. the follow yy morning lie 
ther all day retur! 1g Culy at 6.10 Ih} I ich pe \ s y f fil 
0.10 a.m. next morning: lie there all dav Ving at 7.55 p. m., ar- 
riving at Memphis at 5.15 a. m. the following morning 

Question 4. Was this schedule in foree during the year 1889, and 
did you operate sleeping cars on this schedule during any portion 
of that year f 

Answer. No, sir 

Question 5. Did you at any time during the vear 1889 receive 
Ohne or more passengers on your car at a point within the State 
of ‘Tennessee and transport them to another polnt In this Stat they 

being transport l wholly within th mits of this State? 


28 Answer. Yes. 
HEWITT CRAIK. 


Sworn to and subscribed before me this April 21st, 1890 
mu R. CAMPBELL, 


Clerk U. S. District Cowrt. 
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Int. —. If you know, name the cars that run between Nashville 


and Memphis. 

Ans. Do not remember the names of the ears. 

Int. 4. State if it is not the custom of the ears that make the run 
between Nashville and Memphis to come fron 
lanta, arriving in Nashville in the morning and remain here until 
about sevel) o'clock in) the evellnyg ind then continu thi i’ trip 
to Memphis. 

Ans. The parlor cars run between Nashville and Atlanta, leav- 
ing Nashville 7.30 a. n } 
a.m.: arrive at Nashvil 
reach Nashville at dD a.m.: lie over until 
phis about 5a.m.; returning, leave Memphis 10 p. m.; arrive at 
Nashville 7 a. m.; lie over until 8 p. m.; reach Atlanta 6 a. m. 

Int. 5. Please state if tickets are ever sold from Atlanta or inter- 
mediate points for points beyond 
sleepers arriving at Nashville in the morning 

Ans. | don’t know. 
o0) Int. 6. Dothesleepi 
ever go to points beyond Memphis 

Ans. Very seldom, if ever 

Int. 7. Do the sleeping cars reaching here from Memphis in the 
morning invariably go to Atlanta in the evening 

Ans. As a generat rule Loney do: there may ay occasional CACCD- 
tions. 

Int. 8. Are certain specified cars assigned to the servicg on your 


t 
] } rr i , - — _ . os : 
road, or does get COMpDLALNANI CAV CPrCIS | = iW) COnVelLL nce nd 
, 

n +» ? »} ’ , , 

make frequent changes 
: 
. . ; ' . ;, : 
Ans. Kour sieepers are assigned to our road, and touev are nol 
‘ + 
changed except lor repalrs or in @Gase olf accident 
i i 
( | » | A ‘| ’ "11 A) | ? 
Int. 9. Llow iOhnG as clit custom above gescrived prevalied And 
‘ " 4a ; . i es . . : — . ] em 500 ea 
State 1l, untli recently, tWo Cars Ol! more did notdado the entire service 
' 2 | , , , , 
between Nashville and Memphis and not go elsewher 
; 13 ] ryiat ] ' ' | 4 } : } 
Al Ss. | think so, DUL do nol know Wilehh vane Cnange Was nade 
| ‘ lq) Ip « } 44, . ? tt ; ; | ‘ , + , 
1} . . rom WLIlOSE CPL COUILd We Fe I aeree i biOl i] it Vil 


Ans. The records of the movements of Cars are Kept In the super- 
intendent’s office. 
| | | ‘fF «) f ; , . i 7; i.) “TY ; . | ar . 7 , ; : 4] 
ae . State, lf you Know, 1!f the change was not made tor the 
f° ’ 
purpose of avoiding the privilege tax. 
‘ ' ; 


. } 
(Objected to by complainant 


Ans. I think so, but do not know positively, 

Int. 12. How many cars were used between Nashville and Mem- 
phis betore the change Was made 

Ans. Two. 

Int. 18. The parlor cars ru 
invariably lie over at Nashville and Memphis durin 
they not, or was this not the custom before the parlor car was dis- 
continued between Nashville and Memphis’ 

Ans. No parlor-car line between Nashville and Memphis for some 
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Se 
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* ’ ? 
months past. Vhen Lue 
> | night at Nashville 


Int. | 4. 


is Id k-oow when the Jj anal 
Ans go not KNOW wheel the tine Was adil 
of the superintendents ofhce —. 
Ke é 
Nasliville fli Memphis. 
j - > ’ } } 
Int. lo. Is it not true that the sleepers 


Lhe mol ry Trom Atlanta and Nl Mmpnis 
Lion lnstead OLiving ovel st day f 

\ns | y could do sO 1] Line rabiroaads 
CApehs huilnY them Ol} day Lraluis, W 


’ ’ ’ ’ 
And further this de ponent say th not 


erates to parior cars. 


} 
POSs a I ' reread aitel it Wiis taken 
, ; | ] pe) ] ? 
Ly , ‘ s } erieene Line lA | qiii\ } () 


' } Bel 7? } ’ ;¥ 
i} ‘> he _ I i piv iitiat i itl ae rpLPyV et ‘ LA 
~>*? ») | | { 
an er na ty, hn ol { ) toh ! ISSO. a ; 
? > ] 4,’ 
14° 3 ; ' ‘ } 
l] iti I i i>l AL Coole Wu i eRe , sii y\ i 
" " ’ " ; " 
Clit rHneyVs IOF VOU) Pareles 
; Py ' ’ 
’ , 
Sald witnesses, being of lawtul age, wel 
posed . rows 


\. L. DanLey, of competent age, being di 


~ ’ — 


>.) ¢ | P| , » ‘ ol ot +t) . <- 

OP) id it} iCiLSst SLILLC Wilda DOS! iO] - 
you pave veel so engaged. 

Ans. l am ceneral passenger agent of the N 


Railway Company ,since Septein be P. LSOS. 
Int. 2. How many sleeping and parlor « 
your company since 1556? 
Ans. That is a matter of record in the tra 
and | could not say. 


Int. 5. Assuming that four Pullman sleep) 


CO. 99 
in the cars lay over at 
y i ’ 1? 

aione dveltween Nashville 


po ; 
he reeords 
, 


ran execiusively between 


arriving in Nashville in 


make Ciose Connec- 


~ 
— 


: ’ ‘ liveve | > tha 
+\ Wllllng to Deal Lilie 


J. W. THOMAS 


Mir. Thomas’ testimony 


( ee Ol Lhe part Tw ¢ 
: ’ ; ' ' 

r fh) ’ ; 

TA ti Lil ‘ iii ul 


rt — ~ } 
luly sworn and de- 


ily sworn, deposed as 


u occupy and how long 


‘ 


> 


ishville & Chattanooga 


_ 


ars have been used by 


sportation department, 


ng cars ran over your 
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road, please state when they arrive at Nashville and when take their 
departure. 

Ans. They usually arrive here in the morning between, say, five 
and seven and a half, and leave between seven and eight fifteen at 
night. 


Int. 4 \\ ny are tha se Cu@rs di i ned it) N\ ishivill during t} eC day t 


‘ ts 5 Sm ‘ ; 
\ Thy 1 ‘> 7 } fe) ,) : | . ; ;¥ ‘ y*y 7 ? 1? ’ , \ P 
ANS. ney are detained here cause We Puib DO sieeping Cars OVC! 
: ] ; . | : Das | 
oul lines mn the day-time, and is aiso iecessaryvy to ciean them 


which thev do here 
Int 2). Please state 1f 1t was notthe eustom or the COM pany until 
recentiv to run two cars between Nashville and Memphis and the 


. 1 ’ ’ ’ | | ’ 
cars assigned to this ilne did not go eisewhere, and, ll a Change has 
j ~ + ] > ) 
by en made, Why was that done 
. _— : | ; | ao Ot | ee Mas ; ' . . 
Ans. During part of the time l think that thev had two ears as- 
2+ cl +} Al | _ ‘>? A \] ,7 ] ' lan, | sy ft | ') > 4 bye } : 
Sig lie LO Lilt Nashii\ bic aliW 4 Clip io esate (J01) i KRLOW il out Live 
change. 
“ 1] } _ ] ’ * a : ’ , a sd 
[nt ) \\ no sells Lhe tickets Ol the complainant OVer VOUP iilhe 
: -B 4 4 4 . } T . ‘ ) » } 
Ans. By W. W. Knox, ticket agent Union depot, and A. H. Rob- 
} . } 
mson, ticket agent at the Maxwell tlouse. 
Int. 6. Is it not true that the Change under which these Cars rulh- 
° ; . } ’ ’ ’ ’ 5 ’ ’ 
ning exclusively between Nashville and Mempliis were discontinued 
. iw + 
was nade for the purpose of avolding tue payment ol the privilege 
“hes , o . e — 
tax assessed by the Legislatur 
1] . | ‘ 4 » eal , | — 5 
Ans. All « banges which ha peehn made - at the instance ol 
?? iF ~ > Mra?) ’ 1 +] rh r} 4) > «9 icy} pry ' ? f . 
{ ic Uiitah WEEE Daa Vv, aha viley maVve hevel ADSI LIC any reason Ol 
, : 
the changes to me 
»*? | ( 7 ~ i . Jatt ' - } 7h >} ; 
Tu l) ‘ Lif ' neal \ SS Vou { cil PLAN what Line (ross 
g>en } ) t cy . . 7 4 1 , 1.’ +} Pp ily } } >} { 7») ry | » | ’ | ry thy . 
Parhnihngs recel ved t\ Lit eeecereae LLP aAG O| ical i LTaLile 


> 
‘ > | ‘ . ;? oo | \ sy . 
would amount to for the vear. 


" ’ ’ ‘ . . 
Ans. | nave very iittie idea What thelr gross earnings are 


And further ds ponent say th not 


W. L. DANLEY. 


. 7 ° } ° ’ . + . . 
Counsel for complainant objects to all of Mr. Dantev’s testimony 
<2. e a were ; . oo ae 68 ‘ ’ 
which relates to parlo1 cars, and aiso all His testinony avout 
} ue ; 
movements of cars, as he does not appear to speak Irom his own 


knowledge of them. 


Witness, W. W. IKX.Nox, aged 42 years, being duly sworn, deposed 
as follows: 


7 
; 


Int. 1. What position do you occupy and how long have you been 
thus employed ” 

Ans. ‘Ticket agent at the Union depot } 
ary, 1554. 


od , ‘ ] 4 ’ , , | ’ 1? ‘| Y’ | 77 : . 
Int. 2. Do you, by vourself or through others, sell tickets for the 


‘ 


1 Nashville: since Febru- 


Pullman Palace Car Company; if so, under what sort of contract 
with the complainant 

Ans. I sell their tickets by instructions from the management of 
che railroad company. 

Int. 3. What compensation, directly or indirectly, does the rail- 


road company get for this service ? 
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, 
Ans. I do not know 


— { bord »L or ror , > urhial . 
Int. 4. State if tickets are ever sold on the sleeper which goes to 


’ , \’ 
Int. 6. Does the same sleeper return to Nash Lube next night 
‘ 
i 7), «hl Ga *. Bea Ge) ' il il Uiicltl ¢ i } PALS pevoud ~Viusii- 
| & . 
+) 


4 
. ,” : ? \ sf) \ ry ,? \| ? ? ’ ey ¥ ' 
arrives cl a i j it Ai iil Cihiyei — ’ Li miiit) 
a. > ~ } cy = , ; ’ : ' y . ’ 
il Cus ive Mates VU! : rs ussigued to the 
; ¥ r 
Nashvi ‘ ‘ lal ‘ i] paps? al c\ ‘>, i Puiis | ‘ \\ 
¥ . " :, , 
i ‘ I (20) Liv KLOW 
' ‘ : : . 
ssf ’ " ; . 
Int. 9. During what period were ¢e 3; used exclusively b 
, . \ ] — 
yt ‘ i. a , iit cLiidi \lemph ‘ 
A \\ + tal —T | j ; ‘ | i | 
111s f Cali t lL veCUAUst 10 Vilal ithe Lue Cars 
l assigned 
fF ’ lt) | ’ " ’ i] ? 1? ' ’ > 7 ’ ’ ¥ ’ , 
ii twas & ii Li lt Ulicl ‘i ii . i * | Ss Wil rt] llig¢? ut) ‘ it 


. ‘ ' ' ) t 
Mi ip Ais ind DO OLNeCF Cars Wel i i ) sueien CACCHPt Wilell 
. , 
1% ’ : ’ ’ , . ; as 4 * 
Lee) wer at ae iW At} i i : eS i Aha ‘ 4 
. | j : 2 . ] ‘ 
} : ; ’ ’ ‘ “as 7 r } ’ 
111s L ave lLHUGePrsvood tila | i Pu iO Tot mii \ 
7 ’ ' cvs | ’ ; ; ; ’ ’ 
i tny OW KANOW eau NEU} 74 . ‘ ad Of Lie Move- 
rit r « } ‘ “IPS 
Lilt at ’ CO pithy Nata 
1 1 ! ] | 
\ ’ »? “ar +} " : » * 
| j i i iit Stl il Waits Lilt ‘ ~ yilt i ry Was OeS| Ol Vou! 
, 
} } } } 2 Triple ‘Tr. ? ~ 
Biaba iii ; > ‘i. iii ‘ i \) Li % ; i 3 
| yy + | ] | 7 } } 
" 3 y>% : . ’ ' ’ vy ' : ? : ,) ? ’ " 
Ans i Tatil Sy OL LY OWL] ATOW I 5 liscontlou leu, De- 


1} . | 4 | r\¢ oy | ' 
suast KRHOW Howllne AVOULE | 


+.) : A 1 r ] - ‘ ! 
t sft ‘ ’ * * ‘ 7. : na 7 ‘ sre ar . i) 
Int. 12. State as near as vou-ean th Limount derived from the 
; . ~ Bonne ; ; ‘ _ : ” | , ¢ } ] 
sale of sleeping-car tickets sold at vour o » annually to be used 


between Nashville and Memphis 


, 


Int. 15. How manv parlor ears are used by the Nashville and 


( ounsel ior complainant objects tO ail OF Sil K.nox’s testimony 
} } P : 
Which reiates to parior Cars and tO all statements made by th1tt) COll- 
cerning matters not Within his own knowl core 


5 bt 
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Witness, M. J. C. Wrenne, aged forty-two years, being duly sworn, 


} } f 7] — 
deposed as follows: 


| 1 wi :' weil » | ) 
iil. : a ‘ yy 1a' Y « o i Ciivtayrect chill i SPS Pe i« . 
Int. 1. How and where are you raged, and how long have you 
aieitnmenanil din that capacity ? 
} bs ] co ‘] ; — a 4 
Ans. Superintendent of the Nashville and Chattanooga railway, 
, , : ° 
nd hav been SO { neaged Sit) 
Int. Z \\ bat are your duties ? 
} } } 
Ans. have charge ol the transportation department 
Int. 3. How ny Pull . al ‘no and narlar carear sioned 
flit. oO. PLOW TAaly Ulitbab siceplng ana parior Cars are assiPnes 


—— 


f 
f 


to your road * 

Ans. Four sieepers and two parlor cars 

[nt. 4. How long have these ears been used by your road ? 

Ans. The cars we are using now we liave had possibly two years or 
more; we may not. have had them so long. I do not remember 
when we got the parlor cars. 

Int. 5. How many ears run between Nashville and Memphis’ 
Ans. It takes two cars to fill the line between Nashville and Mem- 


Int. 6. State if it istrue that until lately two cars ran exclusively 
between Nashville and Me mph is; and, if so, when was that custom 
comMimenhct d and wii 1} dij Sscontubhu bey 

Ans. Kor the last fifteen or elohter n mon a more or tess, two 


° ’ . ; i] 1 } t 

cars were running vetweell Nashville a nd \lem phis, Unless replaced 
‘ i : 

4 ] » y* ‘ 1, od a ’ ’ ys | rh] ; ‘% , Set 

by other cars when these Curls were ln the nen. Chis Was SO UTILLII 


Atlanta and “Me tri} his 
State 1f these cars while thus engaged were not the 
only sles pers used in that service, exe pl L¢ mporarily In case 

of aceld nt or w hie 1} withdrawn ior repalrs 

Ans. ‘These four cars came to us as new ears. ‘Two of them 
for awhile ran between Nashville and Atlanta, and were then trans- 
ferred to the Memphis line, or the contrary. 

Int. 8. Why were these changes which you mentioned in your 
last answer made? 

Ans. The changes were nade by the Pullman people to get the 
cars In line to suit themselves. 

Int. 9. Was there any reason for it known to you ? 

Ans. The cars came at different times, and the two newest ones 
were put on the preferred line. 

Int. 10. Is it not true that the two cars or some other two ears be- 
longing to the complainant were used exclusively between Mem- 
phisand Nashville during the years 1885, 1886, 1887, and 1888? 
If Hot, please state from your books just what portion of this period 
the custom covered 

Ans. Will examine my books and attach my answer as an exhibit 
to hy deposition. 

Int. 11. Please explain the difference in the use of the sleeping and 
parlor cars. 

Ans. The sleeping car Is fitted up with beds and the parlor car 
has only chairs in it. The parlor car is used on the day trains, 
and the sleepers On the night trains. 
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— 
od 
od 
> 
oe 
— 
_— 
-_ 
—s 
— 
— 


Int. 12. How long since your first using the parlor e: 
Nashvil and Mi lhi his ? 
Ans. About May 12th, 1889. 


Int. 15. How many had been used before that time and for what 


) " . 
mengegth OF time 
\ns. Two: for about a vear 
ADS WO: IOF AVDOUL A Vear. 
Ih rz , a ali ‘} wi. of id 
nt. i4 riecnse CXAMIne VOur DOOKS Ulla & eC ne eXact time ans 
i] , j 
Lit LiLLes 
> ‘4 | 
oi AnS i Will qo so 
\" '> } 5 P 4 } Y i 1 » 
N. B the further taking of this dep s adjourn 
‘) 1 f on 1? , 
p. m. October 28th, 1559.—Ikdwin A. 1’ : 
ne Ol thy (ieposit »?) | \i ( , N ‘N \ is | ~ l! i j il 
‘ . ’ 
it} i} ri} i) {) iQ sé y aniae 
; j , — | \ | 
I) | Wim. Burry, attorney fo ind J. M. Head 
] , } ’ : 
ior a ndan 
| | I] ’ ‘% ’ ] ; r " , . ’ , , ff , 
1] i } OVW" meet) \ siece ping | iis cil ' ’ , . Limcif ‘ ic 
af ~ 
; _ = = e) \\ j Nashivill and VI } / 
\ -_ . ’ ¥ ‘ ‘ ] 
Lns. Urainal V LWO ears, one leay 4 \ ana one I ll- 
Piiis ¢ i ‘ Oty 
’ ; 7 , 
lut. 16. Was this number of s! ping ised by your road 
" ;7 ’ ; } ar 4 ] | \ ; 
; " | ’ y si 
bet wi Nashville and Memphis during irs 1SS7 and 1888 
’ 
Ane Yes. sil 
; .  % + 
;* } | Cae os ; | ’ } 
| l7. Were these cars furnished jlamnant, The Pu 
. , ’ ‘} 
man Palace Car Company: 
ins Yes. sil 
ii * i 
| t Tw ’ " " t ' ’ " ’ % rey Pil ly 
Ria i > & i CesSsSsil\ ii it’ 4 ; i iyi bik’ FPL RPE AN 
; ’ , 4," | | 
1 ; . ‘ . i | " 
i if =. 5 }) L)e? irs POLY it ris i ‘ ‘ - ViliC alld \I ii 
| ‘ “ ~ ’ > 4 
phis s lat any time go outsid [ ‘lennesse 
: 
. | 
| a , , y 
\ns. Not if the curs are in first-class ru rdel 
‘ ’ " } 1 
| : 4} ’ ’ . 
In iv. (rive the time bet lese s - Vasnovil and Mem- 
— ,} ] ‘ | ') +} > ’ ; » 7 ; ' . ricy T ‘ ’ 
? Sand wiletll they arrived Cu I CS IbS GAUPID f eCurs 
ISS/ 7 ; TRS 


} ) ; . , 
Memphis respectively during the morning ve these points dur- 
,¥ cy ti, ’ ISS . } ISSS ? 

Ahad” UGE ytalis f ana 
\» su 7 1] 7 Tay Sees 7 cy iT | (y . ap ti , ? » ty } 
fA TIS. ne@ IOlMOWINY eVebhillyg, | U VO Ua \ rue sant Lie. 
| ‘ ») ~- . i ’ P . | 4 . ~~ . vo ’ ; - — . si 4 = 
int. 2). During the years ISS7 and ISSS8 w e sieeplng-car tickets 
~ ‘ 


1} hf _— 

iVviile LO \lemph sor an Lt) ermediate point toa 
} } } } . ; ' 
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Counsel for complainant objects to all of Mr. Wrenne’s testimony 
which in any way relates to parlor cars. 
Cross-examined : 


| Cross-int. In answer to interrogatory 16 you stated that two sleep- 
ing ears were run between Nashville and Memphis during 1887 and 


a) # sa J 
hi ant iinet i ian ls 
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1888. Did you mean that only two different sleeping cars were run 
between those points at that tims 

Ans. No, sir; I meant that two ears would fill the line and they 
were liable to be changed by the Pullman Company and were often 
changed. 

Cross-int. 2. Did your company sometimes during that period eall 
upon complainant for extra sleeping cars to meet emergencies or 
unusual demands of business ? 

Ans. Yes, sir: when business demanded extra sleepers were asked 
for, and if the Pullman Company had them they were furnished. 

Cross-int. 3. Please state by months the number of | 
cars operated each month by complainant over your railroad between 
Nashville and Memphis during 1887 and 1888 

Ans. I find that in 1887,in January,S different cars; February, 
9: March, 10; April, 18; May,11; June, 8; July,11; August, 13; 
September, 8: October. 14: November. 9: December, 9. In 1888, 
in January, 10; February, 9; March,7; April,6; May, 11; Ju 
6; Julv,4; August,5; September, 6; October,2; November, 2; 
December, 4. 

Cross-int. 4. Please state how many different cars were so used In 
1887. 7 

Ans. I find that there were forty- 

Cross-int. 5. Please state the num 

Ans. ‘Twenty-six. 


Cross-int. 6. You spoke of ears beine assigned to vour road by 


, ‘ . , ‘¥ 
the Pullman Company. Do you mean by that the allotment 

©) ~~ % : . i cy 177% . . cast a rela + | li, ’ 
ow of certain specific cars to your road, which the Pullman Com- 


pany was not at liberty to change, to suit the emergencies of 
its business 
Ans. The Cars belong to the Pullman Company, and they Cah 
change them any time they want to 
Cross-int. 7. Then, by what you said in that regard, you simply 
meant that the complainant was required to do a certain amount of 
sleeping-car service on your road, usin | 


a 


good equipment therefor, 
and that you thought a certain number of cars run continuously 
could do that service? 

Ans. Yes: that is the idea. 

Cross-int.8. Does vour road extend beyond this State, and to what 
point? 

Ans. The line of the Nashville and Chattanooga road runs from 
Chattanooga, ‘Tennessee, to Hickman, Kentucky, passing through a 
portion of the States of Creorgila and Alabama between hattanooga 
and Nashville. 

Cross-int. 9. Does not your read connect with the L. & N. railroad 
at McKenzie and Nashville, and are not your trains run so as to 
make connection with the Louisville & Nashville trains at those 
points, as a general thing? 

Ans. Yes; our trains connect with the Louisville & Nashville 
trains at MekKenzie and Nashville 

Cross-int. 10. During 1887 and 1888 were there any through Pull- 
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man sleeping cars running from Louisville over your road to points 
in Florida and Georgia ? 

Ans. We had a line of sleepers running from Louisville to Jack- 
sonville, Florida, during the year 1857. 

Cross-int. 11. Have the Pullman Company any shops in Tennessee 
where they do all necessary repairing to their cars? 
Ans. | know of ho shops in Tennesse 

| 2. Are there any on your line of road? 


LO) (‘ross-int. 13. The contract 1n evidence between vour com 
pDAnNV ana mplainant requires compiatnant to furnish all 


sieeping cars need lor operations on ur road does your com- 
‘ : . 
, } . . 
pany, under th L contract, requirej! LO | rate sieeping cars over that 


part of vour road lying between Nasliville and Memphis? 
i ‘ ‘ 
| , " ’ +" ’ { ' | + ; ’ } " ‘ 
Ans. If the contract exists it is In the hands of the president and 


, 7 . . . 
creneral manager, ANG | am NOL. COnVEersall Vitih Its requirements, 
| nnde f<)? ) tfhyeyt +} : Pollo ? (° ’ ?) } te, frorrny laa rs f . 

Ulderstalidd vbhlat iif t oereae \} sere ‘ LLALLIISH) SIi¢€ pers OT 


our night trains between Nashville and Memphis. which thev do at 
our request! 


Redirect examination 


_ 


Int. 1. I will ask you, Mr. Wrenne, if the sleeping cars operated 
by vour company between Nashville and Memphis could not be dis- 


. ’ } . . } , } 
; : '*) ? ’ ‘ > by > > te } | | . ee ? ri } 4) | "©. 
continued without 1n any way NLerierrhiee-V | the use ol siecepers 
' My j : : 4 | 
on the remalnader Or ' i] road 
| } 
{ diy ‘oe 1 tO _ eaaeee iL¢T 
; ° 4] , 
" \ + . > " bs , ¢ . " . 2 
Ans pnere 18S no Connection Wilate\ Weel Lule SiCepers used 
’ ’ } 7% | \ ’ ’ : ,* 
. i > ‘ sot ' +) ve ; . % ’ ; : 
DeLWee}? Nashville ana len ae » ene LT) / we ; Ol the ihe, 
. +») . . P 7 ; : | ; ‘ : p see 2 . + a - 
Int. 2. | understand vou to say that ) sleeping cars were neces- 


e ¥ . . ' . 7 ae 
sar @ . ‘ + ‘ ‘ .* ; . '* ' ’ "sy 1 \] : ; ‘ " N } rv i 
Sary ior thi Lransactions OF VUSINeSS VeELWeeH JLCIDDAIS ANG Nasnvilie 


a — , 
’ . } .* 7. ‘ ~ | 
during the vears 1887 and 1SS8 


Recross-examined : 


Int. 1. Does not the proper operation of your railroad call for 
the running of sleeping cars between Nashvill and Memphis ? 

Ans. Yes, sir; on night trains 

Int. 2. Did not the ears passing trom Memphis during all or 
almost all of 1887 and 1888 run on to Louisville, Kentucky, before 
returning to Memphis’? 

Ans. I don’t know if they went to Louisville; they were cars in 
the Pullman service and might have been in the line leading to 
Chicago, St. Louis, Cincinnati, New Orleans, or Atlanta. 

M. J. C. WRENNE. 
LI The foregoing depositions were taken before me as stated in 
the caption, and were reduced to w riting by me and counsel 
in the cause, and I certify that | am not interested in the cause, and 
that I am not of kin or counsel to either party to the cause, and that 
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United States court. at Nashville. 


I delivered them to the clerk of the 
ithout being out of my possession or altered after they were taken. 
KDWIN A. PRICE, Comm’r 
All formaliti sas to caption and Ci hea | are he revoy Waly d 
CHAMP ION & HEAD, 
Att'y for Def’i 
WM. BURRY 
Nol for ¢ pint 
The foregoing depositions are endorsed : ed Oct. 30th, 1889 
H. M. Doak, clerk 
The following depositions were taken and filed in cause No. 2777 
and read by agreement 1 this cause (which agreement Is a part of 
this record, ante. page 26), to wit: | 
UNITED STATES OF AMERICA, 
County of ¢ ook. Nov thern Distri: of Lllinoi j 
Be if remem bi red that on this the 12th OL Os er, 158d [. 
Kk. G. Todd, a notary publie, did call kod Luis LO D ma rsou 
ally to appear before me, at my office, at the hour and place desig 
nated in the notiee attached hereto as Exhibit “A.” in the city of 
Chicago, Richmond Dean and James IF. Bird to testify and thi 
truth to say on the part and behalf of the complainant in a ce 
tain clv 1! cause or Mattel of controversy how depending and unde- 
he United States for the middle district 


termined in thecireult courtof the 
of Tennessee, at Nashville, wherein Pullman’s Palace Car Company 
Is rn, peas: and the apse wet of ‘Tennessee, formerly P. P. 
Pickard, hoy J. \W. Aller . is di f ndant. 

At the a of ey depositions I was att 
Burry, solicitor for complainant, and by Mr. 
fendant. 


And the said RicumMonp Dean, being about the 
nine years and having been by me first duly cautioned and 
to testify the truth, the whole truth, and nothing but the truth in 
the matter of controversy aforesaid, 


of the complainant, and he did thie l 


was examined by Mr. Burry 
on behalf ‘eupon depose, testify, 
and say as follows, viz: | ; 

(Mr. Dean was not mentioned in the notice Att: 
wg hy put by agreement of counsel he was called in place of Mr. 
Garcelon, mentioned in the notice.) 

Int. 1. State your name, residence, and occupation. 
42 Ans. Richmond Dean; Chicago; assistant to the general 
og, eiparonny ra of Pullman’s Palace Car Company. 

Int. . Do you know the contract under which the Pullman Com- 
pany is operating sleeping cars upon the lines of the Nashville, 
Chattanooga & St. Louis Railway Company ? 


Ans. Yes, sir. 


PULLMAN S PALACE CAR CO 


Int. 5. Will you produce and give to the notary, to be filed asan 
Exhibit “ B.” a COPy of that contract? 


\ 


In 
Operation Of sieeping cars 


hville Railway Company 


is | 
Val i 


is Yes. Sir. 
t. 4. Do vou know venerally the terms of the contract for the 
between the Pullman ¢ OMpany and the 


\ns. Yes, sir 
m f other contracts under 
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| Le IL al Memph Ss, and George 1, ell r rent at Nashville. 
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s-int.. | Could You vive me ti 


your company 
r 2.000. I cunnot say exact 


Ans bry thi nelglborhood Ui 


oZ J. W. ALLEN, COMPTROLLER, &C., V8. 


Cr. Int. 2. Could you give me the average cost of these cars‘ 
(Objected to as immaterial.) 


Ans. Well, that I could not give without consulting the records. 
lam not conversant with the cost of all the cars we operate, 

Cr. Int. 3. What Is the average capacity of each of your cars for 
passengers ¢ 

Ans. We figure, asa rule in furnishing cars, that they will con- 

tain ten sections or twenty berths. he majority of them have 
44 more than that number; but, generally speaking, in fur- 
nishing a car where we do not have the number designated 

we furnish ten sections or twenty berths 

Cr. Int. t You state that the copy of the contract and amendment, 
which you have filed as Exhibit “ B” of your answer, with the Nash- 
ville, Chattanooga & St. Louis Railway Company covers the vears 
1887, 1888, and 1889. | tes 

Ans Yes, sir. 

Cr. Int. 5. Does your company pay any compensation for the sale 
of its tickets by the railway company’s agents who serve you ? 

Ans. No, sir: none whatevel 

Ur. lint. {). | bel ve ich Ol your sleeping CiuAls hha ad hame or 
number ? 

Ans. They are known either by name or number. 

Cr. Int. 7. Could you give me the names or numbers of the various 
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i 


. , . ? ? > 
cars operated In lennpessee durin Lie VvVears ISS/ al | 18355 | 
} ‘ s ee ry. " . ' ] oa | 
Ans. [| could not: ne, sir. The ears are interchanged I eould 
| 
not give hunivers or Names. 
('r , — \ | » ¢ ] . 4 ° .* ° . t ] . oe ‘ . ] ‘| . . +} 
Pr. itt. O& ADOUL NOW Inahny were operated 1h ana through tie 
state dul 
\ns ‘The APLrTIeD f th ly ) ra ly] share | - 
d Ss. i} 4 rv ic¢ \)) viat iftes Was IR GIS it) Liit Nel 
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‘ing the vears 1887 and 1888 
hborhood of 
ie). 
Cr. Int. 9. Could you give me the names of the cars used by the 
Nashville, Chattanooga & St. Louis Railway Co. during the years 
1887 and 1888 ? ; 

Ans. No; I don’t reeall them, but will refer to the books and 
State thei as a part of this deposition. 

Cr. Int. 10. Will you also give me the run of these cars during that 


« ‘ 
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time % 
Ans. Yes; we can give that also. The records from which an- 
swers to this question and the one before it can be best given 
pt In my ofhce mua in the auditor’s office, and Mr. 
ie auditor’s office, has answered them. I have read 
his answers and believe them to be correct. 
Cr. Int. 11. Do not the records of your office show the point from 
which and to which every passenger who uses your cars travels? 
Ans. The diagrams would show that, but | believe it is only cus- 
tomarv to keep them for a certain length of time. They are not in 
our office; | could not speak definitely on the subject. 
Cr. Int. 12. Does your company issue stop-over or transfer tickets 
from one car to another? 
Ans. In some cases they issue what is called a transfer. If a car 
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| run of tl cars 
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$s Give the names 
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od J. W. ALLEN, COMPTROLLER, <&C., VS. 


_ 
and run and time of cars operated between Nashville and Mem- 
phis during the years 1887 and 1888? 

Ans. I will. By an examination of the records of my office I find 
that the following sleeping cars ran between Nashville and Memphis 
over the Nashville, Chattanooga & St. Louis railway during ISS 
gagiiad LSSS 

1SS7—Names of Cul&ls [SSS ~Names of ears: Antilles. 

7 Angora, Antilles, Bolivar, 139 Aretie, Biloxi, Barthold), 

Biloxi, 1S2 Conestoga, Cal- Caledonia, Conestoga, Celtic, Ca- 
edonila. (‘arbonda Dalta,. 25D ae a ita, Z a Da ton le WIoOre, » 
Davton klmore, Eseort, 175 Ielk- 178 Eikmont, Fairview, Gurden 
mont, Kureka, E;phesus, Gallati City, Guthrie, Hermione, H1s- 
Glendale, Guthrie, Hiawatha, In- pania, Kalamaz Louisville, 
dia, Java, Kennesaw, Louisville, Lavaca, Loretto, Monticello, Pa 
Lavaca, Monticello, Paoli, Pal- Ol} Pharos, Poncelet S Paps 
metto, Pontotoc. 146 Saranac, Winatka—27 
Siesta, Tuscumbia, Tacitus, Tal- 
ladega, ‘Tiara, Westerly, Winetka, 

W oodland—3b. 

None of these cars were oper ted exclusive vy over the N.. ¢ V St 

a i ta cli yy 4 bach UK d sLariy i \ " j Lid : , «\ . 
L. R. R. during 1887 and 1888, but they were also operated over 
many other lines of railroad and in other States 

On their runs between Memphis and Nashville these cars, in go 
ing from Memphis to Nashville, left Memphis in the evening and 
arrived at Nashville in the morning. In going from Nashville to 1 

’ } ‘ 1) ’ ’ ' . 
Mi pias Lhey i@iIt LNUasnvillie In the evenIng and arrived 1n Mi I- 
phis in the morning. Lhe many points other than Nashville and 
Memphis to which these cars ran during 1887 and 15888 and the 
tlines of thi ir arrival and departure are lot, as | un rt rstana the 
question, call OFT j this answer. Ascertalning thie nm V uld take il 
very long time covering so much territory il could not be do 
a week. ‘The cars that ran from Memphis to Nashville during 1887 


} _— . ' < , : : - r= paar — A! 
and the greatlel part Ol i908 were required to run on from wWasii- 


ville to Louisville, returning to Memphis by the same rout 
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Cr. Int. 4. Do these checks not always show the point from which 
and to which every passenger Uuslhg your Cars travels : . 


Ans. ney ao 


e P ~ : : } a = >. : -_ ies a " 
('r. Int. 5. Have vou those checks now in vour custody or con- 


rev — . -™ . ] oF ' 7 ; oe 
Ans Lhe y are retained only ior a svuort time None tor the vears 
LSS, and ISSS ar now 
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Cr. Int. 7. Have vou those reports on file for 1887 and 1888 
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sell aa pmne Sean 4 y ] 1; { — — a ; 
19. I will ask vou further if the li oft ralliroad between 
ee Oe eee :] . ee e NI Sih 
vv ana Nas IVILif IS TOL OW]? toy bine PJOUISViLit 4" Nashville 

> > ‘ . 29 , ] , ’ } : } . } wate a t a) v 
lt. v. Uo., and Lobat between Nas iVviiie ANG \lemphis DV Lhe Nash- 
ville, Chattanooga & St. Louis R. R. C 

; 
Ans. | believe so. 


i“ oe) 
Redirect examination 


y ’ . , a t 
Int. g You nave been asked ‘ ju LIOnsS AVOUL Cars rUN- 


ning between Nashville and Memp! In LSSs Iw iSK Vou 
5O about all other ears of complainant operated in Tennessee, if 
anv of them run solely between points in ‘Tennessee, or if 
they run from points without the State int luring that time 
Ans. None of thy m whatevel l hocal \ll were Interstate 


> ' © ] . _ . ] 
Int. 4 Do Cars OL Compnialnan aiwavs remalih upon the same 
route ? 
Ans. They do not 


" ' , \ : #0) ore 
Int. 5. Do ears between any two points, such as Nashville, Ten- 
“ ‘ 
moO ‘ } \tlanta ¢ ~~ ° , ++ ' ‘ ‘ j ne ] i} ,) ot I ® 
nessee, and Atlanta, Georgia, sometimes get changed off on othet 


. *} 
rus 

ins. They d 

ANS. ney ao 

Int. 4. Does this occur frequentls 

Ans. It does. 

~ -_ nee . , 4 ‘>; 

Int. 5. What ryoveros suen chang ; 

ane ° , ’ 

ADS. Che op raving department can best answer Liat question: | 
presume for convenicnee of operating or to meet the demands ol 


travel. 


oe ’ , ] , 
' ' ; } cy omn ‘ ‘ " . 
Int. § « Is tne O} i< [ On} oF Cils ana n { Cpt oF auCcCOU 1tS iwia asc [- 
i a , . - ——_ 
taining them easier when-they are operated in long lines or short 


ones for the same number of miles o 
Ans. In long lines. 
JAMES FEF. BIRD. 
Unirep STATES OF AMERICA. 
Northern District of Illinois, County of Cook, | 


, _ - F a (ape 2.99 } = i \) } . , 
I, kK. G. Todd, a notary public. do hereby certify that the reason 
’ " i> * } ' . . \ | + ¢ % - As . is | " 
{oO} LaAKING Lhe tore POMS at POSILIONS ism and the lactis the withesses ure 
material and necessary in the cause in the caption OL sald Ge po- 
atin oo? l and that ¢] ’ ot . +] . “wie ] +4 
SILIONS named, and that thev reside MmIOre tiahli Ohe munared WMTes 
’ ’ . 1 1 } ' ! } } 
irom Where 1s beid the courtin whien the above-mentioned cause is 
. ’ ’ e . : . . ’ ’ 
) hs. ‘ . . sot Zz + > " " . " . 
to be tried | hUTLie] ‘ i iit} Lif noihneati Pil O| Loe rime ‘eee nprace 


of taking said depositions was made out and served on the defend- 
ants and service thereot accepted in the manner shown bY the 
notice hereto attached as Exhibit “A | further certify that on the 
12th day of October, in the year 1889, | was attended by William 


Burry for complainant and Mr. Head for defendant and by the wit- 
} ] } ] . 
hesses, who were ot sound mind 4d lawful ave, ana the witnesses 


. ) 


were first DY me caretul \ cautioned to testliv the truth. the 
©] whole truth, and nothing but the truth, and the depositions 
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} } , , : 
were by me reduced to writing In the presence of the 


witnesses, and after reading the same to the witnesses thev subscribed 
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the same in my presence. I have retained the said depositions in 
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‘ith my own 


hand to the clerk of the court for which thev were taken. And | 
lo further certify that lam not of counsel nor attorney for either 
of the parties in the said depositions and caption named, nor in any 
way litterested in the event of the suit named in the said eaption. . 

In testimony whereof | have hereunto set mv hand and notarial! 
seal this 15th day of October, 1889, and of the Independence of the 
United S il the 113th 4 iil 

| NOTARIAL SEAL. | Kw. G. TODD, 
Nota "Yj Publie. 

The following ts Exhibi \.” referred foregoing deposi- 
LION) 

To Messrs. Champion & Head, de! la : 
‘ 

Please take notice that at 12 0’ ) Saturday, the 12th 
day of October, 1SS9, in room 204 the FP building, situated 
on the southwest corner of Adams street i Michigan avenue, in 
the city of Chieago and State of Illinois, | | proceed, before K 


4 a , ¥ ’ | i7 a" } , ] ° 

(yr, odd. notraryvy pubile, or some otnel Liif I iLhnorized DV iaw, to 
s . : 4 . , . 

teak the depositions of | I] Wickes. ¢ 1. Lrarceion., hk ¢ : N. Rob- 


’ Died Le Ses ene 1 : tn he & 
ertson.and James F. Bird: said depositions. en taken. to be read 


al the hear! i’ Ith SAldd CUUSEe ONL VELTIALL O| Cr inant, and the tak- 
. 1 * . } 7 j ‘ t } ; 

Ing OF sald Gepositions WII! bi continued Irom aay to day until com- 
a _ le Son os } dias “ell at . 
pret d ihe reason fot LAKINe Salad Geposltl sis that all the wit- 
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ag : , x 
nesses reside in Chicago aforesaid more tl one hundred mules 
distant from the place of trial 
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Chicago, Oect’r 4th, 1889. 
WM. BURRY, 
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LOMD ii is Sol. 
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Dune service oft tne above notice acknowledcwed thre 


th dav of Oe- 


[AMPION & HEAD, Alt’ys. 
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The following is Exhibit “ B” referred to i: oregoing deposi- 
LIOn 

/ ' , , ] ] ] . i] - ; | 1 wa? , 

his eater Lure made Lh) » Git v' il gaily iL hi ; idSs24, between 


} | 4 i} } f ’ > ae } , ’ ' | ‘ . “4 
ne Nashville and Uhbattanoova Ral road Company, the party 


ay of the first part. and the Pullman Southern | ar Company, of 


: 
the second part: 
| } ? . 4 ] asf : . } : ; * 
Whereas the party of the SCCOHd Parte is Now raged In thre UUSI- 
. ' ; , “ ’ 
ness of nanulacturing rallwav cars KnDOW! is iawilhe-Troom ana 
_ oe 
| rPyrrecyY ‘ey 1)? loop ’ reyv? yt | [8 i] 4 LO t| I cit) | of II'- 
ieeplng Cars, Under cerlalu Paclelts De TOU? men, and | bil 


ing the same to railway companies under written contracts for a 
term of years, to be used and employed on and over the lines of the 
roads a Wd raliwa companies, recelVIng Loueretior Income and 
revenue by the sale to passengers of berths, seats, and aceommoda- 
tions therein 


And whereas the said first party is desirous of availing itself of 


oS J. W. ALLEN, COMPTROLLER, &C., VS. 


. , . ; — 
the use, on and over its lines of] road, of ine ears constructed under 
4}, } * } - .. — P ; ] ; ; ; 

thas sieeping and arawing-room patents, now the property of tne 
second party ; also of connections by means of sald cars with other 
~ ] . . ] . = . . . .. . ~ } 
lines Oo} raliwas whereon Sald Cars are how operated by Sill SCCONMMU 


party : Now this contract witnesseth : 


4b} > 4] ale . . : i] } . +e - , ’» ] ’ -_ ‘ 
irst. Phat Loe SAald party oO] Lhe second part, In consideration of 
. . 7 ” . 1 . . 
tne covenants and agreements of the party of the first par mereln 
after mentioned, to be DV them kep Ana }) riormea, hereb i7rees 
set I ] . — +? > fal . ’ + +] ’ | is 
With the sald party o LC LIPst pal Loa nev W Irhish drawl lnyg-room 
} . ’ ; 7 ‘ ‘ is . ° 
cars and seeping Cars, tO he Used by Said party ol tlie iIrst part Ol 
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the transportation ol passengers sullicient LO Ih) | thy requirements 
i P| 
’ - ] , ' : } : se ’ ’ ’ ; } ‘ . | ’ 
of travel over thelr ilnes of raliroad and on and over all ines of 


4. ] whianmh #1 , : 

rarroad Whien they ie 

=a . ’ 

ship, iease, Or otherwise, the sald Cars to de Satisiactory to the gen- 
> 


pre | rintend . tlan atst fepeot » “ 
erai superintendent ofr the said first party 
. . " . . 
' 
: 


{ 
5 
> pes . + ; : “a 
second. Lhe sald party of thes Old PMATI lereby agrees that I 
ay ® i] vy he ’ 64% ] , | } * sa? «3 ] lcd ae ‘ of , #8 a oil 
Will Keep tne Carpets aud Upnoistery and VeaCaIN OF Cach | Lie Salad 
. i ‘ : 
° } , ° , : " 

4 v. : " P : Ta" ‘3 " " ; " 7 on . .° °c) ; ' ‘ 

Cars lh good ordet ana repair ahd renew ahha Tprove me same, 


} 


Ss : . 4 . ; » + oe > % } . os 
when necessary, at 1S OWh expense, excep repairs and renewals 
. i : 


| } | ? 


' j oof * 3 
i op mderstood thnabtine 


. ae age 
made necessary DV aceldent or CusuNnIitVv. 1b DeING 1 


Se Pile . = 1] .) ‘ . os | ecamas Eas 
Sald first parts shall repair all Gamages to sald Cars ol eye ry kind 


: . Lie, : : > aa Te . . 2 at . 
oecastoned O\ accident or casualty during tne continuance o!} this 
contract. 
ry + ry > ¥ . ,7 7 4 ’ } . . 4 

Third. The said party of the second part hereby agrees at 
© | — , " oY ] ? Tita ; } ) ,° | 74 
Oo Lhelr own Cost ana expense to iuUrnish one ol nore eCInNpPiloves, 

? | ’ . } } ’ : . ° 

Inay be hneediui, Upon each of said ears, whose duties it 


4 


as 
. ‘ 
, " ' } 


shall be to collect fares for the accommodations furnished in sai 
cars and generally to wait upon passengers in said cars and provide 
for their comfort. 

Fourth. The said party of the first part hereby agrees-that tl 
general officers of the second party and the employ és named in 
article third of this agreement shall be entitled to free passage over 
the lines of the first party when they are on duty for the said second 
party. 

Fifth. The party of the second part hereby agrees that | 
eral officers of the first party shall be entitled to free passes in any 
of the cars furnished by said second party under. this agreement. 

Sixth. It is hereby mutually agreed that the said employés of the 
second party, named in article third of this contract, shall be gov- 
erned by and subject to such rules and reculations of the sald first 
party which are or may be adopted from time to time for the gov- 
ernment of their own employés, and, in the event of any liability 


- 
~ 


_ 
~ 
—_ 
~— 
— 
‘ 


arising against said first party for personal injury, death, or other- 
wise of any employe of the said second party, it is hereby distinetly 
agreed that the said first party shall be lable only to the extent 
they would be if the person Injured Was ali employe in fact of 
said first party, and for all liability in excess shall be indemni- 
fied and paid by said second party. 

Seventh. The party of the first part, in consideration of the use 
of the aforesaid Cars, hereby agrees to haul the same on the passen- 
ger trains of their own road and en all roads which they now 
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own or control or may hereafter control by ownership, lease, or other- 
wise, and also on all passenger trains on which they may, by virtue 


of vontracts or running arrangements with other roads, have the 
rigiit to use such cars In such manner as will best accommMo- 

94 date passengers desiring the use of said cars 
And the said party of the first pare s all, at thelr own ex- 
pense, furnis!: fuel for the cars and material for the lights, shall wash 
and cleanse said ears, and shall also keep said ears in good running 
order and repair, including renewals of worn-out parts, and all 
things appertaining to said cars necessary Keep them 1n first- 


7 ; ; ‘ , : , , al ‘} ‘ : . ‘ a al ] ’ > = ~~ > j 
CiaSS CONACITION., CXC pl SuUcii as are provi i@d ior ih articie second of 


this aor emment 

Kighth. The party of the first part agrees to furnish said second 
party, without charge, at convenient points, room and conveniences 
for alring and storing bedding. 


Che said party of the first part further agrees that the said 


os 


pare Ot the second part shall be entitled to ecolleet from each and 


every person occupying sald cars such sums for said occupancy as 
, , 
equal accommodations, 
} 


| ; , _ «7 » | : , = fe -sefsamllies awe 
ana thab such ruies and regulations Siliiit Oe MULUAITLN agreed upon 


fide — ee 
WAVY ve Usual ON COLI LING illles bUrhishih: 


? . ? 
as Wlil Most favor the renting seats and couches 1D suld ears. 
lenth. The party of the first par nerebv agrees to pr rmit the 
party i thes cond part LO piace its LICKeLS [or seats and couches for 
} ‘ ia > gi - . : } ; '. > . 7. | } 4 : , 
Saie 1n such OF the raliwayv ticke othe Sas vOIaAVY Ve desires »\ sald 
pares () i second pari and sueh SCTViICe SialL Ut performed by and 
‘ I : yr “8 IF a 
id without charge 


? } : | 
‘ } rt  # ‘ r} ; ] pnfrie ee » | ’ r «ey ryrS ’ 
clam aa pret t ' Lilt 4 iiticati (LUiLiIes Ol Lie Lit mut i- Lat cll 


to the party of the s cond bart; proces ds of such sales to be at the 
risk OF the second party. 

Kleventh. The party of the first part hereby agrees that said see- 
ond party shall have the exclusive right for a term of fifteen vears 
from the date hereof to furnish for the use of said first party draw- 
room cars or parlor cars and sleeping cars, including reclining- 
chair cars, on all the pausselger trains of said first party and over 
their entire line of railroad and on all roads which they may control 
or may hereafter control by ownership, lease, or otherwise, and also 
on all passenger trains on which they may by virtue of contracts or 

running arrangements with other roads have the right to use 
5D such cars, and that they will not contract with any other 
parties to run said class of cars on and over said lines of road 
ring said period of fifteen vears. 
Twelfth. The said party of the second part, for the consideration 
aforesaid, hereby guarantees said first party against all damages 
of whatever kind which may be by said first party incurred in 
consequence of any infringement of patent rights in the construc- 
tion and use of any of said cars which may be used by said second 
party upon the lines of said first party under this agreement, It 
being the meaning and intent of this article that said second party 
shall secure said first party against all manner of expenditures which 
may be incurred by said first party in consequence of any litigation 
connected with alleged infringements of patent rights for the interior 


| 


arrangements of said cars, and that they will pay off and discharge 
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all judgments obtained at any time against said first party on ac: 
count of such infringe nents. 

Thirteenth. It is mutually agreed between the parties hereto that 
in case either of said parties shall at any time hereafter tail to keep 
and perform any of the covenants herein contained to be by them 
respectively kept and performed, then and in that case, after writ- 
ten notice shall have been given to the defaulting party hereto of 
the default com plained of, if the said defaul Ing party shall refuse 
or neglect to make good, keep, and perform such unfulfilled cov- 
enants and conditions of this agreement with m a reasonable time 
after such notice the other party shall be at libe rty to dee! are this 
contract end ’ and no longer in force. 

fourteenth. It is mutually agreed between the parties hereto that 
all equipments that may be put upon the road of said first party 
under this agreement shall be represented by stock in amount at par 
value exactly eq ui al to the cost of said equipme nt, such stock to be 


either the Pullman Southern Car Company’s stock, issued by that 
company, or to be stock issue 1 ‘by a new company to be 
ob organized by the parties hereto under the — Nashville & 


Chattanooga Car Company 

It is further agreed that said first party shall have the right and 
option to determine which of the two above-mentioned ways 
shall be followed—that is, whether, for the equipment to be put 
put UpOr Its road under this avreemelnt _ the stock of the Pullman 
Southern Car Company shall be issued or the stock of a new 
company, to be organized as above designated; but it Is also agreed 
that such option and right of determination shall be exercised by 
the first party, 1 al all, and communieated to the second party lik 
writing within twelve months from the date hereof. In the event 
of said first party elther failing or negli cling to inform said second 
party In writing of its conclusions in the premises within the time 
ified above it is understood between the parties hereto that 

tock for said equipment shall be issued by the Pullman Southern 
this Company. 

It is further agreed that each party to this agreement shall be en- 
titled to take, upon paying therefor at the lowest price at which such 
stock shall have been issued by the party of the second part, one- 
half of the stock representing the equipment that may be placed 
upon said first party's road under this agreement. 

lt is understood‘and agreed between the parties hereto that the 
sleeping cars now on the lines of the first party, hamed respectively 
Memphis, Nashville, Virginia, Decatur, Fairview, and Winetka, are 
hereby accepted, and are to be put in first-class condition by the 
respective parties under the provisions of this contract. 

It is agreed that the acceptance of the Ca’®rs Mempuis, Nashville, 
Virginia, and J*ecatur, as hereinabove recited, is for the period of 
seven years and six months, or a less time: Provided, that in the 
judgment of the president of the party of the first part the business 
shall sooner require better equipment, in which ease the party of 
the second part hereby agrees to furnish first-class cars in lieu of 
the cars hereinabove mentioned whenever the said party of the first 
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part shall make requisition for the same, and agree and guar- 
anty the second party gross earnings for each of said cars to 
be furnished of three hundred dollars per month. 

ln witness whereof the party of the first part hath caused its 


a : 
corporate seal to be attached hereto by the president and see- 


’ 


ty of the second prere hath caused its corporate 
| ike manner, attested by its president 
and secretary. 
Dated the day and year first above writte 
NASHVILLE & CHATTANOOGA R. R. CO., 
fr.s.) By E. W. COLE, Pr 
fh. 8.) THE PULLMAN SOULHERN CAR CO. 
By GEO. M. PULLMAN, Pr 
\ttest: S. M. LEMONT, Sce’y. 


Exnunipitr “ B” Continued 


| , 1] y —o . ’ " ’ " ‘ ; ye ; . " _—- 
pany ana tne Pullman Southern ¢ ar Comp neretoiore, to wit, on 
' —-. 


11¢] A on os aon | “*.) 1 sonf sity , ready 1 
tne iith dav ol April, IS entered ]lntdaa COn iclL In Writing’ herein 


ana } reseh TT ,* ’ | a) 
ci iidd biwiGaivtel rejlerred tO: 


And whereas the sald n med parties DNAay ivreed upon certain 
, — nya i . I 
cChatges 1h said Contract, ANd, CoONnsiaeratlo ia settliement grow: 
Ine OUL OI said contract. the terms of which settlement have been 
"Yt “ pre , ' . a 
fully ecomphed with by both parties, ha\ bil l€ TOLiOWlLNE agree- 


ment: 
Now, this contract of agreement between the said Nashville & 


‘ 
(*| * ? iy ’ mn, | | fy! } I? | rey U? q% ') yyy? Wy +] by yee ' ,r) | 
Hattunooga W Pt Ours taliway mM pany rst part, an 
, = . : 4] - ‘ . ‘ ' : _ . 4 1 . . , . ‘ . 
the | ullman Southern Car ¢ mMpanv, Oo. second part, WILIHeSS- 


First. That the Pullman Southern Car Company hereby agrees to 
furnish the party of the first part the sleeping cars Fairview, 
Winetka, and Etowah, the same having been selected and accepted by 
the party of the first part as being now in good order and equal to 
the demands of travel on the railroad of the first party, and from 
this date the said ‘Pullman Southern Car Company will maintai 


v 


said cars in good order and condition at its own expense, so far as 

ordinary wear is concerned, except as hereinafter excepted and pro- 
vided fer. 

Second. In consideration of the above and foregoing obli- 

oS gation on the part of the Pullman Southern Car Company 

the said Nashville & Chattanooga & St. Louis Railway Com- 

pany hereby agrees, monthly and at the end of every month, to pay 

said Pullman Southern Car Company three cents per mile for each 

car run by it on its lines of road, and further agrees and obligates 

itself to be liable for all damages to any or either of said cars so named 


or to such other cars as the increase of travel may require to be fur- 


nished under this and the original contract 

in lieu of said cars while shopped on its road during the existence 

of this contract, except such damage resulting from defective heat- 
6—1582 


, 


referred — or ears placed 
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ing apparatus or lighting apparatus or to glass or to globes or to 


. . ,* . , ’ ; 
heating ana liohting apparatus caused DY the 
Mah Southern Car ¢ ompany. 

Third. The said Nashville, ¢ 


¥ 7 
Company hereby agrees to SUDDIV al SOW! x 


necessary ior lighting and hea if sald Cars; i »to furnish and 
‘ ly A lit ry t ¥ yy) ’ i. ’ ’ ' ‘yr? , ] »*} )” y : 
appis Lue UUTPiICavl ll’ [LIGA Le I i ' (ola bictis ri sah ill Val iS, all LO 
a 3 + 
supply Ice and water 1n sulit s forthe use O71 passengers 
a . " ,} ; ‘ , y , } 
OCCUPY INE sald ears, and shall also wash and « nse sald cars as tue 
] ° } 
Sume mav pe required 
. | 
% ; rey . A . aa ' F , _— , ] . 
Kourth. he Nashville. ¢ pacttahi va Ww Ol Lou 5 ra Vay terevy 
‘ yy , } ’ +4 i} I> 1} os »*) ~~, +7 , . & , { ; ‘y? ‘ wal | 
agrees tO permit tie PuiimMan oer al mMpany to piace its 
tickets for seats or verwnhs |] : lb Line tieKet O11 s of the sald rali- 


: . ah ] pre ] = | ee : no f 
Way withoutenare tothe Pullman SOUtLH rn 4 


ceeds of such sales to be at the risk of the Pullman Southern Car 
Company, and permit the said Pullm Southern Car Company to 
collect from each and every person occu yr said cars for such oc- 
cupancy such sum for the same as Is usu competing lines fur. 
nishing equal accomnim dat Olis 

hifth. The Pullman Southern Car Company iwrees het by that 
the general officers of the said Nash Chatt oga & St. Louis 
railway shall be entitled to free passes in said ears fur ied and to 


be furnished 


unde! this 


~ : . , , 
‘ 74 . ; : . ‘ . 
as, Sixth ¥ } | Nashvi i‘ ‘ ti | ; s i <«\ >. F rt] _ rail 

cur « ’ hy ** - ee . 5 : | ,} ] it) 5° |) ll, sy? 
Wily il yy ie i CUS Lil ic Ci it Will iw | i I biithiatl 
‘ ' o% ‘ : ] i } j } 
pouthern Car Company shall pass tree o r its Salad ilhes O11 Foad 
‘ ’ . . " ’ ‘ 
seventh. it 1s agreed by the parties of the first and second parts 
< ‘ ‘ ‘ 

] : | | rt nan , , . , — | t+ 9 
hereto that the contract now XIStING ana band nerelnoelore 
;* . r ‘ > , 17 ; j : 47 j } ’ 
referred to between them shall be so far changed as that the sleep- 

» Sea memicl ] —— | } } } j | 
line cars Turnisbped and to vb hurt Sil 1 is kCPe]T) Jl Vy 1Ged TO] shal 
. 7 , a . 
be placed ona mileage DASIS, tO COMMen irom th Hirst Gav ol 
‘ ‘ > ~ () i | ; a j { 1} } 
January. iS/9. ind Mab SAlIG Part {) f ifPst part Shall DaV to thie 
f 4] } ; | of { } 7. 
. * ” | ’ ; , 
party of the second part at the end of eas month during the Ccon- 


tlnuance of this eontraect three cents per mile 
its said lines of rail Ll: thi 
repeated for the balance of the ul) 
entered into 
until the llth day of 
Kighth. [tis agreed by the parties hereto tl} 


. , , bad 

+ . Ts. ‘ *f +>} , F " ’ ;% es 

of the Secona part GUuring the Contlnuance ol} 
’ 


its mileage contracts 
mile | 
party of the first part 

Ninth. It is further agreed that if the air-] 


, ay t+ nl rer ha | 
the benefit of such reduction shal] 


from othe r Cause than the ¢ tT Cl of wear 1lL sha 
party of the first part; otherwise by the party 


Tenth. lt is agreec and 
annul the contract entered into on the 11th d; 


tween the said parties, but it is supplementa 


the party 
contract reauce 
cents a 
extent the 


| 
Loree 


rake hose Is broken 
Il be replaced by the 
of the second part. 

Is contract not 
iy of April, 1872, be- 
thereto and chan 


does 


'S 
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the same only as the same is specifically express 


] 
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All other parts 


} 
AA. 


of the original contract are operative 

: I 

Signed, sealed, and delivered by the legal representatives of the 
sald COTM pants = hie rel and who have Cuused LO be aflixed thie Cor- 
porate seals of this r reshb cl y ( pTild) eanae 

Mor the Nash le, Chattanooga & & Louis rallway— 

ef) [si 7 | | \W PHOVAS. {, ‘S ff : 

\ttest R. C. BRANSFORD, S 


‘ ‘ . ‘ , ¥ : ,* " ‘ 
Attes 1. S. WEINSHEIMER, S 
Ye .> >? ; 
2 HIB B ‘ led 
eo ' , 
N f f rel Nal A ve Ya L if R. 
ae : . > : . . . 
Pu } i os } { i? { i) i } | if ILS omce 
7. — 
‘ ‘ | Pil el LSS7. 
H. Wickes, E neral superint | [lit 
-, ‘ i‘ he sa] = Cra suUperit a ‘ 4 8 LiLLOIS 
’ 
1) “? | } , r , . ao «(fl ; | sem 6 ] me ainniin , 
4 Lk ° Li j sect ¥ Lv) ‘ a = { AT { v Made clil aurrange- 
. Oi ] r \V . ] nae | . , if ' . 
ment with ¢ J. W. Lhomas, presid brid rai managel N.,C. & 
> ? ts . . | . » , > 
St. L. R. R., that, un L new contract ) ; company Is agreed 
LO, We V i operate tlie Lit Ce} y Cul \ ibis road under the 
| ») hy, ' rT? uv | ryi) i ' t 11 iret 
er] p> Uri L}f ‘ a Pil : Wil ij ‘ ~ I ii oa | ' :- i] eo ek | 
2 : ‘ | ™— ; . ’ ‘Fy . 
Very respectfully AMES MARTIN, Superintend. 
(| } ryt fae} ' + +] \ i} } 
pi > i a? st . UG Gee \ ‘ i « Orli LE PIN, 
PSoh 
wn . yy? ’ ; | , ¢ ry} Pic)? thy Ls 
iiis { i ‘ tiie ‘) ae, ' iit iif} Ul il Lilt Phil. 
answer, 1 i relo, prool, and la) iL OF CoUunse ana 
’ . ’ j , »* Ee , 
Lrhere eee. Pot) (itis | ) | } pee} >] li \\ ~ } rereq kdjyudgead, eee. 
(ICCrecu it ( DwOrary It) LOCLIOnN ie aie Issulng out of tbls 
court re 0 | €! ing the delend sand each of them and 
, ! re , a ° a2. " . " 
Lhneir attorneys, agents rKS, and Servalits [rom s ling the sleeping 
, 66 ome ] i . . . »ence © : . 
Cuil We lnhipAd =f ZU UV { Cll), al : t = itt) \ furthe steps 
7 } ’ . 
1} reva | i Oo SO1d \ il LO @! j rer Like /  ' ‘ j I ‘Jill complainant Ol 
, . , , ° 
‘ , , ’ ’ sy ‘ 1 ’ | '?\ ‘ + 
auyvy pri ieove laxX tor operating Its sit pile i’s WILDIN the stute ol 
; . } ‘ > | ‘ | - . “i . om . 
Lennesst for the year ISS), or from collecting said tax or taking 
. i ; | . j , , . } 
any proceeding to enloree the collection thereo!l be Made perpetual, 
. . " : , 
and that the defendants pay the costs oI this cause, tor which iet 
; . , 
execution issue 
\ 1 ' atc ah 4 ‘ hy ‘oll . 
And thereaiter, to wit, at the said April term, ISU, the following 
further decree was rendered 


LIS day Ci 
proceedings and the fit 
menadant praved a 


6? the | Nl 


tne Ol 


ted States, which the court was | 


1 further to be heard upon the former 
decree rendered at this term: and the de- 
n appeal therefrom to the Supreme Court of 
| 1 to grant, and 


1CASsel 


the penalty of the bond for such appeal is fixed at one hun- 


dred and fifty dollars. 


\ 
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Thereupon came the defendant, J. W. Allen, comptroller, and 
executed the following bond: 


Know all men by these presents that Leon Trousdale, Jr., and 
soone Canller are held and firmly bound unto the Pullman Palace 
Car Company in the full and just sum of one hundred and fifty 
dollars, to — said Pullman Palace Car Company, certain attorney, 
executors, administrators, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, 
administrators, and assigns, jointly and severally. Sealed with our 
seals and dated this the 10th day of July, 1890. Whereasata court 
lately held by the circuit court of the United States for the middle dis- 
trict of Tennessee, in a suit pending in said court between Pullman’s 
Palace Car Company and J. W. Allen, comptroller, a decree was ren- 
dered against the said J. W. Allen, comptroller, and the said J. W. Al- 
len, comptroller, having obtained an appeal and filed a copy of the 
record in the clerk’s office of the Supreme Court of the United States 
to reverse the decree in the aforesaid suit, and a citation directing 
the said Pullman’s Palace Car Company to be and appear at a Su- 
preme Court to be holden at Washington, D. C.,on the second Monday 
of October next: Now, the condition of the above obligation is such 
that if the said J. W. Allen, comptroller, shall prosecute with effect 
said appeal and answer all damages and costs if he shall fail to make 
lis appeal good, then the above obligation to be void; otherwise to 
remain of full force and effect. 
LEON TROUSDALE, Jr. 
BOONE CANLLER. 


62 I, H. M. Doak, élerk of the cireuit court of the United States 
for the middle district of ‘Tennessee, at Nashville, certify that 

the foregoing is a true, perfect, and complete transcript of the record 
in the above-styled cause of Pullman’s Palace Car Company versus J. 
W. Allen, comptroller of the State of Tennessee, and others as the 
same is of record and on file in my office. 

Done at my office this the 9th day of July, 1890. 

Witness my name subscribed and the seal of the court affixed 
hereunto. 

[Seal Circuit Court U.5., Middle District Tenn. ] 


H. M. DOAK, Clerk. 


The costs herein have all been paid by the State of Tennessee. 
Nashville, Tenn., July 16, 1890. 


H. M. DOAK, Clerk. 
Endorsed on cover: M. Tennessee C. ©. U. S. No. 1882. J. W. 
Allen, comptroller of the State of Tennessee, appellant, vs. Pullman’s 
Palace Car Company. Filed October 11, 1890. 
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SUPREME COURT, UNITED STATES, 


OCTOBER ‘TERM, 1800. 


J. W. ALLEN, 


Comptroller of the State of Tennessee, Appellant, 


VS. 


PULLMAN PALACE CAR CO. 


Nos. 1381, 1382. 


BRIEF OF 
G. W. PICKLE, 
+; Attorney General for the State of Lennessee. 


STATIONERS, NASHVILLE 


MARBHALL 4&2 BRUCE, 


J, W. ALLEN, COMPTROLLER 
TENNESSEE, 


PULLMAN’S PALACE CAR COMPANY. 
No. 1381. 


This suit in equity was brought by Pullman’s 
Palace Car Company, in the Circuit Court of the 
United States for the Middle District of Tennes- 
see, to enjoin J. W. Allen, Comptroller (and a col- 
lector of taxes) of the State of Tennessee, from 


proceeding to collect certain privilege taxes claimed 
by the State against said company for the years 
1887 and 1888. 


There was final decree perpetually enjoining the 
collection of said taxes. Appeal was taken on be- 
half of the State.’ 


The chief contention on behalf of the appellee 
is that the tax enjoined is void as an imposition 
upon interstate commerce. 


To detine the issue on this point sharply and at 
once, the appellant will concede that the tax in- 


'Trans., 2-11, 59-61. All references in this brief are to marginal 


pages. 
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volved is absolutely void if it shall be determined 
that it is in fact or in legal effect an imposition 
upon interstate commerce, or upon any of its In- 
strumentalities. 


On the other hand, the appellee cannot contro- 
vert its validity if it has been laid wholly and 
alone upon that internal commerce which is within 
the exclusive jurisdiction of the State and entirely 
beyond the Federal control. 


The solution of this question must depend upon 
the construction to be given the State statute and 
the nature of the business done by appellee within 
the State of Tennessee. 


The appellant will present the other questions 
relied upon in his assignment of errors. 


STATEMENT. 


The statute of the State of Tennessee that im- 
posed the tax complained of, is a portion of the 
general “ Revenue Act’’' passed at the legislative 
session of 1887.” 


Those parts of that Act material to this inquiry 
areas follows: 


Sec. 4. Be it further enacted, That the rate of taxation on 
the following privileges shall be as follows (per annum) : 


fe 
> 


Sec. 5. Be it further enacted, That the following corporations 
shall pay directly to the Comptroller’s office the following taxes: 


i, ale «L- ale SS 
J . . 
oS “~~ ~~ ae ~~ 


SLEEPING CaR COMPANIES. 


Each company doing business in the State, on each car, per 
annum, $500. 


Sec. 8. Be it further enacted, That any and all parties, firms, 


‘In Tennessee, at each biennia! session of the Legislature, the tax 
laws are re-enacted. Two lengthy bills are passed—one, the “Assessment 
Act, defines the subjects of taxation and prescribes the time and manner 
of assessment of taxes, etc.; the other, known as the “ Revenue Act,” 
fixes rate of taxation upon property, polis, and privileges. The full text 
of this latter Act is appended to this argement. There is no discrimina- 
tion in any particular against non-residents in these statutes. The pro- 
vision in the State Constitution regulating the subject of taxation is also 
given in the appendix. It will be observed that while it places severe 
restrictions upon the legislative power to tax property and polls, it ex- 
pressly provides: “ But the Legislature shall have the power to tax mer- 
chants, peddlers, and privileges in such manner as it may from time to 
time direct.”’ Art. IL, 228. 

* Acts 1887, Ch. l. (See Appendix.) 
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or corporations exercising any of the foregoing privileges must pay 
the tax as set forth in this Act for the exercise of said privilege, 
whether they make a business of it or not, and this Act shall 
not be so construed as to exempt any person, firm, or corpora- 
tion, whatever, exercising any of the foregoing privileges from 
the payment of the tax herein prescribed for the exercise of said 
privilege, except as herein provided; and it is hereby declared a 
misdemeanor for exercising any.of the foregoing privileges with- 
out first paying the tux prescribed for the exercise of said privi- 
leges; and all parties so offending shall be liable for a fine of not 
less than $50 nor more than $500. 


The facts with reference to the character of bus- 
iness done by the Pullman Company within the 
State of Tennessee are undisputed. They are ad- 


mitted in its bill or proved by the testimony of 


its officers and agents. These facts, so far as ma- 
terial, are as follows: 


The Pullman Palace Car Company is an Illinois 
corporation. It is engaged in that State in the 
manufacture of palace-cars and sleeping-cars. 
These cars it operates by special contract with the 
railway companies over many of the lines of trans- 
portation in the United States, Canada, and Mex- 
ico. They are employed in the carriage of persons, 
affording them sleeping and other accommodations 
in transit. The business done by them is varied— 
international, interstate, and internal within the 
States. Sometimes cars are devoted exclusively to 
a single branch of business; at others-they are em- 
ployed concurrently in two or more branches.’ 


During the years 1887 and 1888 this Pullman 


es 
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Company operated upon railway lines in Tennessee, 
through its resident agents, “‘an average of more 
than thirty sleeping-cars.” It also operated palace- 
cars. The extent of its business may be inferred 
from the fact that it derived from interstate and 
internal commerce done within the State of Ten- 
nessee S500.000 per annum.’ 


Several of the cars operated in ‘Tennessee were 
engaged, during a portion of the time at least, ex- 
clusively in internal commerce. 


The “run” of these cars was between Memphis 
and Nashville, and wholly within the State of Ten- 
nessee. They never made continuous trips beyond 
those points. For the purpose of ev ading taxation, 
they were caused, occasionally, to pass over the 
State line. ‘Tickets for these cars were for local 
travel within the State exclusively. 


Other cars operated in or through said State 
were employed, indiscriminately, in accommodating 
interstate and local internal travel. Others still 
were employed in purely interstate commerce. 


No tax is claimed for the latter class, but only 


for cars falling within the first two classes. 


This company has paid no taxes of any charac- 
ter to the State of Tennessee. It insists that it 1s 
hable for none. 

The objections urged by the Pullman Company 


'Trans., 7, 29. 
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against the validity of the tax claimed can be best 


4 


stated in the language of its injunction bill: 


Your orator alleges and charges that said tax enactment of 
1887, herein set out, is illegal and unconstitutional, because it 
discriminates in favor of railroad companies, in that it imposesa 
tax upon the property and business of companies doing business 
as a sleeping or palace-car company only, and exempts from 
such tax railroad companies using and operating their own 
sleeping-cars in said State; and is in violation of Section 28, 
Article II., of the Constitution of the State of Tennessee, which 
provides that ‘‘all property shall be taxed according to its value, 
* * * j%* * go that taxes shall be equal and uniform 
throughout the State. No one species of property from which 
a tax may be collected shall be taxed higher than any other 
species of property of the same value.” ' 

Your orator insists that the State of Tennessee has no juris- 
diction of the person, property, or business of your orator for 
the purposes of taxation, and that your orator, being engaged 
in the business of interstate commerce, is exempt from such 
regulation and taxation by the Constitution of the United 
States. 

Your orator further shows that the sum of five hundred 
dollars per car is an unjust, oppressive, and exorbitant tax even 
if any such tax could be imposed.’ 


This extract from appellee’s bill embodies 
all objections made to the validity of the tax in- 
volved. 


The single ground for injunction stated in the 


bill is an apprehension of “irreparable injury.” 


No ste ps h: au been ti ake n to collect the tax. 


! See Appendix. 
? Trans., 8-9. 


= 


a eae 


It is averred that the State Comptroller had 
threatened to collect the tax, and that complainant 


feared and believed that he would issue a distress 


warrant that would be levied upon its cars, and 
thereby obstruct its business, injure its “ credit and 
reputation,’ and subject it to suits by its customers. 
There is no averment that complainant was unable 
to pay the tax under protest, and sue for its re- 
covery as provided by a statute of the State, and 
thereby avert the serious consequences appre- 
hended.! There was no written opinion, and the 
decree of the lower Court 1s in general terms, and 
therefore it will be necessary to cover the entire 
case by the assignment of errors. 


' Trans., 8. 


ASSIGNMENT OF ERRORS. 


FIRST, 


The Cireuit Court erred in its construction of 


the Tennessee statute in this, that it held that the 
statute embraced and imposed a burden upon in- 
terstate commerce, and was therefore void as an 
infraction of the commerce clause of the Federal 
Constitution. 


The Court should have determined that the stat- 
ute did not concern or embrace interstate com- 
merce, but only that internal commerce begun, con- 
ducted, and ended wholly within the State; or, hav- 
ing construed the statute to embrace interstate as 
well as internal commerce, the Court should have 
determined that the two subjects were distinct, 
and separable, and that the statute, though uncon- 
stitutional and void as to the former, was neverthe- 
less valid and effectual as to the latter. 


SECOND. 

The Cireuit Court erred in determining that the 
business done by appellee within the State of Ten- 
nessee was wholly interstate and not to any extent 
internal commerce, and that therefore it was not 
subject to State taxation. 


The Court should have held that appellee was 
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lable, under the statute, to pay the tax upon all 
cars that were employed to any extent, whether ex- 
clusively or otherwise, in the transportation of 
persons from one point to another wholly within 
the State of Tennessee. 


THIRD. 

The Circuit Court erred in enjoining this tax 
upon the allegation that the statute imposing it 
contravened the State Constitution, and that the 
tax itself was “ unjust, oppressive, and exorbitant.” 


These are not Federal questions. The allega- 
tions are not true in fact nor tenable in law. 


FOURTH. 
The Circuit Court erred in holding that appellee 
was entitled to the remedy by injunction upon the 
facts of this case. 


There is neither averment nor proof of facts con- 
stituting “irreparable injury.” There was a plain, 
adequate, and unembarrassed remedy at law under 
a statute of the State. The proot shows that ap- 
pellee had engaged in fraudulent and discreditable 
practices to evade the tax-laws of the State. 
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ARGUMENT. 
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The Tennessee statute that levies upon sleeping-car 
companies “ doing business in the State” an annual 
privilege fax of S500 per car, does not contravene 
the commerce clause of the Federal Constitution.’ 
Because— 

(1) lt does not embrace or tax interstate com- 
merce, but only that internal commerce which is 
begun, conducted, and ended wholly within the State. 
But— 

(2) Lf it does embrace interstate as well as in- 
ternal commerce, then the two subjects, being dis- 
tinct and separable, the statute, though void as to 
the former, will be sustained as to the latter. 


There can be no doubt that this statute covers the 
entire subject of internal commerce, and levies, 
without discrimination, the prescribed tax upon all 
who engage to any extent in that character of bus- 


iness. 


This is clearly manifested by the provisions of 


the eighth section of said ‘“ Revenue Act” requiring 
“that any and all parties, firms, or corporations 
exercising any of the foregoing privileges, must 
pay the tax as set forth in this Act for the exer- 


‘Art. I, 28. 
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cise of said privilege, whether they make a business 
of it or not,” and declaring it a misdemeanor, pun- 
ishable by fine, to exercise “any of the foregoing 
privileges without first paying the tax prescribed 
for the exercise of said privileges.” 


“There is undoubtedly an internal commerce 
which is subject to the control of the State,” and 
in which sleeping-car companies may engage, to 
which the language of the statute may, with pro- 
priety, be applied. 

It has often been held in this Court, and there can be no doubt 
about it, that there is a commerce wholly within the State, which 
is not subject to the constitutional provision, and the distinction 
between commerce among the States, and the other class of com- 
merce between the citizens of a single State, and conducted 
within its limits exclusively, is one which has been fully recog- 
nized in this Court, although it"may not be always easy, when 
the lines of these classes approach each other, to distinguish 


between the one and the other. 


Railroad v. Mississippi, 133 U.S, 587-595. 


To confine the operation of the statute to this 
internal commerce fully satisties its language, har- 
monizes with its history and purpose, and saves it 
from any constitutional infirmity. 


The language of the statute does not in terms, 
nor by necessary intendment, embrace interstate 
commerce. It constitutes but a brief-clause in a 
lengthy revenue Act’ fixing the rate of taxation on 
property and on about seventy “ privileges.” 


‘See Appendix. 
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To presume that such an Act was intended in 
any of its parts to apply to subjects not within the 
jurisdiction of the State, imputes to the Legislature 
excess of folly or ignorance. This the Courts are 
loth to do. 


Ogden v. Sanders, 12 Wheat., 213. 
Cooley Const. Lim. (5th Ed.), p. 219. 


Unless it is absolutely unavoidable, no meaning 
should ever be given to a statute that brings it in 
conflict with the fundamental law. 


An eminent expounder of constitutional law has 
sald— 


That when Courts are called upon to pronounce the inva- 
lidity of an act of legislation, passed with all the forms and cer- 


h 


emonies requisite to give it the force of law, they will approac 
the question with great caution, examine it in every possible as- 
pect, and ponder upon it as long as deliberate and patient atten- 
tion can throw any light upon the subject, and never declare a 
statute void unless the nullity and invalidity of the Act are 
placed beyond reasonable doubt. A reasonable doubt must be 
solved in favor of the legislative action, and the Act be sus- 
tained. 


Cooley Const. Lim., p. 218, citing Cooper v. Telfair, 4 Dall., 14. 


To the same effect is the language of Chief Jus- 
tice Marshall in Fletcher v. Peck, 6 Cranch, 87, 
128; and of the Tennessee cases. 


Townsend v. Sharp, Cooke’s Rep., 300. 
Arrington v. Cotton, 1 Baz., 316, 319. 


The State Courts have not construed this partic- 
ular clause of the ‘“ Revenue Act” of 1887. If they 
had, this Court would adopt their construction. 


soley dies 


However, in passing upon an analogous clause 
of that Act, the Supreme Court of Tennessee have 
settled the rules for construction of the entire Act. 


One clause of the Act imposed upon water com- 
panies in cities of over 40,000 inhabitants a priv- 
ilege tax of $600 per annum. This tax was claimed 
by the State for water-works owned by the city 
itself and operated for the public benefit. Such 
water-works are taxable under the State Constitu- 
tion, and there was no exception in the statute. 


But the Court held that the city’s water-works 
were excepted from the operation of the statute by 
implication, upon the ground that the Legislature 
is not to be held to intend to tax public property, 
though it may have the right to do so, unless it 
shall so distinctly declare. 


Nashville v. Smith, 86 Tenn., 213. 
§. C., 88 Tenn., 464. 


A fortiori the Legislature should not be held to 
intend to impose a tax upon subjects beyond its 


jurisdiction and in violation of the Constitution, 


unless it has so enacted in unambiguous terms. 


The State authorities have never construed this 
statute as embracing interstate commerce, and dis- 
claim any such construction now. 


[t is the ¢ax-payer who insists upon this enlarged 
construction of the statute in order to destroy it 
altogether. 
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This is not a case that demands harsh presump- 
tions against the validity of a State law. This 
Pullman Company, enjoying the fullest protection 
of Tennessee laws for its large business interests 
in the State, from which it derives over $500,000 
annually, pays not one dollar into the treasury of 
the State for that protection. 


It has resorted to fraudulent evasion of the tax- 
laws of the State. For this purpose it has sent its 
cars, employed exclusively in internal commerce, 
oceasionally across the State line. 


The “Revenue Act” imposing the tax com- 
plained of, is fair and just. Along with sleeping- 
car companies, seventy other business avocations 
are taxed as “privileges.” Among the priv- 
ileges declared and taxed, are butchers, boarding- 
houses, cotton compresses, fruit stands, gas com- 
panies, ice dealers, livery stables, lumber dealers, 
public parks, vehicles, merchants, litigation, and 
marriage licenses. 


There is no discrimination in favor of or against 
any one, either resident or non-resident, person or 
corporation. This system of taxing privileges is 
a very old one in Tennessee. It has constitutional 
sanction. From this source more than one-third of 
the State’s revenue is derived. 


Upon the legislative power to create and tax 
“privileges ” the State Constitution has imposed 
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no limitation whatever, but has in express terms 
relegated that matter to the discretion of the law- 


makers. 


The Legislature may declare any occupation it 
chooses a “ privilege,” and tax it, as such, to any 
extent it may desire. 

Kurth v. State, 86 Tenn., 134. 
Jenkins v. Ewin, 8 Heis., 456. 
Wiltse v. State, Id., 544. 


State v. Crawford, 2 Head, 462. 
Columbia v. Guest, 3 Head, 413. 


By the exercise of this discretionary power, the 
Legislature is enabled to distribute more equitably 
the burdens of taxation. But whether the power 
is exercised wisely or not, is not a question for the 
Courts. | 


The Courts will not run a race of wisdom with 
the Legislature in such matters. 


But if the statute be construed to embrace inter- 
state, as well as internal ecommerce, still its opera- 
tion and legal effect will be precisely the same as 
if interstate commerce had been entirely excluded. 


The two classes of commerce constitute distinct 
and separable subjects of legislation. One 1s of 
exclusive Federal jurisdiction; the other of exclu- 
sive state cognizance. 


Unless they are distinct and separable subjects, 
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internal commerce could not be taxed at all by the 
States. Indeed, it could not exist. It would be 
swallowed up by the ‘‘Aaron’s rod” of interstate 
commerce. 


If the two subjects are distinct and separable, 
and both are embraced, then the statute may be 
void as to one and valid as to the other. 


For this proposition there is abundant authority. 


Albany County v. Stanley, 105 U.S., 305. 

Bank of Hamilton v. Dudley, 2 Pet., 492. 

Packet Company v. Keokuk, 95 U.S&.,; 80 

Presser v. Illinois, 116 U. 8., 252. 

Tierman v. Rucker, 102 U.&., 123. 

Florida Central Railroad Company v. Schutte, 103 U.5&., 118. 
Unity v. Burrage, Id., 447. 

Peuniman’s Case, Id., 714. 

Hills v. Bank, 105 U.S., 319. 

Bank v. Brittin, Id., 322. 

Steamship Company v. Pennsylvania, 122 U. S., 326. 
Poindexter v. Greenhow, 114 U. 8., 270. 


If there are any exceptions to this rule, they must be of 
cases only where it is evident from a contemplation of the stat- 
ute and of the purpose to be accomplished by it that it would 
not have been passed at all, except as an entirety, and that the 
genera: purpose of the Legislature will be defeated if it shall be 
held valid as to some cases and void as to others. 


Cooley Const. Lim., pp. 215, 216. 
To the same effect are the decisions of this Court. 
Trade-mark Cases, 100 U. 8., 82, and cases above cited. 


Will it be pretended that the Legislature of 
Tennessee would not have taxed sleeping-car com- 
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‘panies at all, if they had supposed that tax could 
not reach the interstate. as well as the internal. 


commerce of such companies ? 


W hat purpose of the Legislature will be defeated 
by enforcing this tax so far as it is constitutional ? 


There are certain cases decided by this Court 
which seem to be directly in point. 


A statute of Texas imposing upon telegraph 
companies doing business within that State an oe- 
cupation (privilege) tax of one cent upon all full 
rate, and one-half cent upon all less than full rate, 
messages, including by its terms both interstate 
and internal business, was declared void as to inter- 
state, and permitted to stand as to internal business. 


W. U. Tel. Co. v. Texas, 105 U. &., 460. 


Upon similar statutes of the States of Massachu- 
setts, Ohio. and Pennsylvania a like result was 
reached. 

W. U. Tel. Co. v. Massachusetts, 125 U. S., 530. 


W. U. Tel. Co. v. Pennsylvania, 128 U. 8., 39-40. 
Ratterman v. W. U. Tel. Co., 127 U. 8., 411. 


In the last-named case, Mr. Justice Miller, de- 
livering the unanimous opinion of the Court, said: 


Neither are we of opinion that there is any real question, 
under the decisions of this Court, in regard to holding that so 


fur as this tax was levied upon receipts properly appurtenant to 
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interstate commerce that it was void, and that so far as it was 


upon commerce wholly within the State, it was valid. 


Under these views, we answer the question in regard to which 
the Judges of the Circuit Court divided in opinion, by saying 
that a single tax assessed under the Revised Statutes of Ohio, 
upon the receipts of a telegraph company which were derived 
partly from interstate commerce and partly from commerce 
within the State, but which were returned and assessed in gross 
and without separation or apportionment, is not wholly invalid, 
but is invalid only in proportion to the extent that such receipts 


were derived from interstate commerce. 


This principle finds further illustration in the 
State Freight Tax Cases, 15 Wall., 232. 


In all these cases the statutes imposed the taxes 
in general terms, comprehensive enough to include 
both classes of commerce. 


The taxes were imposed variously—upon ‘ mes- 
sages,’ ‘“‘gross receipts,’ and “tons of freight.” 
In all the cases the taX-payer was held to the duty 
of making the separation between the interstate 
and internal business. He alone could do that in 
any case. Not to hold him to that resposibility is 
to leave to him the power to defeat his own taxa- 


tion. 


If separation may be made by “ messages ”’ and 
“tons of freight” there can be no serious difficulty 
in making it by “cars.” 


_— 
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The case of Leloup v. Port of Mobile, 127 U.S., 
640, is not authority upon this aspect of this case, 
because this Court was concluded, in that case, by 
the construction put upon the ordinance imposing 
the tax by the Supreme Court of Alabama. 


The ordinance, in that case, levied the tax upon 
the telegyaph company in solido, affording no unit 
or measure for its separation or apportionment. 


Such was the tax of $5 per annum upon each 
pole of a telegraph company, sued for in case of 
City of St. Louis v. Western Union Telegraph Com- 
pany, oy ed. Rep., 59. 


Such a tax, of necessity, affects and burdens 
interstate commerce, for no class of telegraphic 
business can be carried on without the use of the 


poles. 


A tax upon cars Is different. The company can 
employ its cars in either interstate or internal 
commerce, or both, at its option. [t can separate 
these classes of commerce, and the ears used in 
one from those employed in the other. 


This is not intended to be an ad valorem tax 
upon the value of the cars. The car is adopted as 
a unit or measure for the ascertainment and sepa- 
ration of the tax. The tax is an occupation tax, 
measured by the number of cars employed, and 
therefore is reasonably proportioned to the busi- 
ness done. 
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The conclusion is that the statute that imposed 


the tax enjoined in this cause is valid so far as con- 
cerns the taxation of cars employed in internal 
commerce, regardless of whether interstate com- 
merce is included or excluded by its language. 


II. 


The business done within the State of Tennessee by the 


appellee CONnLPaAnY Was, mn part at least. such mternal 
commerce as is taxable by the State laws, and em- 
braced by the said “Revenue Act” of 1887. 

The cars, sleeping and palace, running locally 
between Nashville and Memphis, were engaged in 
pure internal convmerce, and are liable tor taxes, 
notwithstanding the attempted evasion by. changing 
them to other lines and running them occasionally 
across the State line. 

The cars employed in a mixed interstate and in- 
ternal business are likewi8e taxable and embraced 
by said statute; otherwise the will of the company, 
and not the law, must determine whether it chall 
pay taxes. 


There ean be. it would seem. no serious contro- 


versy about the appellee company’s liability for 
taxes upon such sleeping-cars and palace-cars as 
were employed in running between Nashville and 
Memphis and wholly within the State of Tennessee. 


These cars accommodated only internal business. 


Their “run” was wholly within the State. The 


poe al 


tickets for transportation upon them were for local 
travel only.’ 


This is internal commerce, if there be such a 
thing. 


This company, under another name, conceded 
its liability for taxes of other years upon cars en- 
gvaged on this line and in the same character of 
business. 


Pickard v. Pullman, etc., Company, 117 U. 8., 34-51. 
Tennessee v. Pullman, etc., Company, 117 U.S8., 51, 52. 


Indeed, the company’s lability for taxes on these 
cars 1s not seriously controverted now unless an 
evasion of the tax-laws of the State, invented and 
practiced by the company since the decisions in the 
above cited eases, shall be held valid and effectual. 


l‘or the purpose of evading the tax-laws of the 
State, the appellee company resorted to the practice 
of making frequent changes in the cars employed 
on this line, and of causing all of them to run at 
times across State lines and to do some interstate 
business. This was intended and supposed to make 
them such instrumental'ties of interstate commerce 
as exempted them from liability for all State taxes, 
past or future, that had been or might be incurred 
for doing internal business. 


The assumption upon which this evasion is based 
entirely overlooks the provisions of Section 8 of 


' Trans., 31-33, 48-58. 
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the “ Revenue Act” of 1887. While payment of 


the annual tax imposed upon any privilege by that 
Act olves the right to the person 80 paying to ex- 
ercise that privilege for an entire year, yet the 
liability for the tax does not depend upon the exer- 
cise of the privilege for any specific length of time. 


“Any and all parties, firms. or corporations ”’ 
exercising a privilege must pay the prescribed tax, 
“whether they make a business of it or not.’’ 


A single trip over the line would render the com- 
pany lable for the tax. Possibly it has rendered 
itself liable for taxes on more cars than were nec- 
essary by this attempted evasion of the law. 


The provisions of the eighth section of said Act 
are not unjust. They are necessary for the pro- 
tection of the honest tax-payer as well as for the 
State’s protection. They make discrimination and 
evasion impossible. Every one who exercises a 
privilege to any extent is rendered liable for tax. 
All persong can avoid payment of the tax by re- 
fraining from engaging in the business upon which 
it is imposed. 


The practice resorted to by the appellee com- 
pany, if adopted in good faith, would not have ex- 
cused it from payment of taxes. Much less can it 
have that effect when resorted to for the fraud- 
ulent purpose of evading payment of taxes. 


Attempted evasions of this character have re- 
ceived the emphatic condemnation of this Court. 


— 


[In Shotwell v. Moore, 129 U.5., 590, it appeared 
that Shotwell sought to evade State taxation of his 
funds on deposit in bank by converting them into 
‘“oreenbacks”’ just before they should have been 
assessed under the State laws. 


A statute of the State had been passed to pre- 
vent evasions of this character by giving to the 
tax-payer exemption upon his non-taxable secur- 
ities of the Government in proportion to the time 
he had held them. 


This law was declared constitutional. 


Of this transaction. the Court said: 


It does not need the finding of the Court below as a fact 
to show that this was an evasion, and a discreditable one, of the 
taxing laws of the State, if it could be made successful. It is, 
therefore, urged that on this ground alune—the illegal purpose 
for which the transactions were made in bank—the Court should 
hold the plaintiff in error liable to taxation for the amount thus 
covered. Several decisions on this subject by State Courts 
holding this view are cited in the brief of counsel. They are 
directly in point, and relate to attempts of precisely the same 
character to effect a similar evasion of taxation on property 
otherwise liable thereto. 


Among these are Holly Springs Sav. and Ins. Co. v. Marshall 
Jounty, 52 Miss., 281; Jones v. Seward County, 10 Neb., 154; 
and Poppleton v. Zamhill County, 8 Oreg., 337. From the latter 
case we quote the following language : 


‘If a tax-payer, having a large amount of notes and mort- 
gages, in order to escape the payment of taxes on the same, 
borrows a sum of money of a person residing out of the county, 
and deposits with his creditor such notes and mortgages, for the 
purpose of avoiding the payment of taxes on the same, such 
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notes are taxable in the county where such tax-payer resides ; 
and such deposit or transfer is a fraud on the revenues of the 
county.” 


And this Court, in Mitchell vy. Leavenworth County, 91 U.5., 
206, denounces conduct precisely similar to that of the plaintiff 
in error in this case, in the following language: 


‘‘ United States notes are exempt from taxation by or under 
State or municipal authority; but a court of equity will not 
knowingly use its extraordinary powers to promute any such 
scheme as this plaintiff devised to escape his proportionate share 
of the burdens of taxation. His remedy, if he has any, is in a 
court of law.” 


This language is applicable to the conduct of the 
appellee company in this case. 


The company is liable upon parlor-cars as well 
as upon sleeping-cars. 


While the tax is imposed upon “sleeping-car 
companies,’ it is not laid for the use of sleeping- 
Cars only, but Upon the use of such cars as are 
commonly employed by such companies. 


Are cars that ran interstate, but engaged indis- 
criminately in internal as well as interstate busi- 
ness, subject to this tax? 


The tax, it should be borne in mind, is not laid 
upon the car or its value. 


It is a “‘ per car” tax—that is, a tax upon business 
in proportion to the number of cars employed in it. 
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Another fact should not be forgotten. The two 
classes of commerce—internal and interstate—are 
distinct and separable in their very natures. The 
appellee company could have engaged in one or 
both, either or neither, at its own option. 


It could have used any particular car in one, 
either, or both classes of commerce as it chose. 


lor the purposes of taxation the separation be- 
tween internal and interstate business must be 
made, as we have seen in another connection, by 
the tax-paver himself. (See ante. pp. 16-19.) 


Unquestionably the internal business done by 
these cars was sufficient to render the company lia- 
ble for the prescribed tax-for their use, unless the 
fact that the same cars engaged concurrently in 
interstate business protects them. 


The liability for the tax attaches under the stat- 
ute upon any, the slightest, exercise of the taxable 
privilege, whether the company made ‘a business 
of it or not.” 


If the fact that the cars carried interstate pas- 
sengers concurrently will exempt them from tax 
for carrying passengers wholly within the State, 
then it can make no difference in what proportions 
its business is internal and interstate. 


The State cannot lay the slightest burden of this 
character upon the smallest portion of interstate 
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business, and therefore one interstate passenger to 
the car would be sufficient for all purposes of pro- 
tection from State taxes. 


This presents but another and more dangerous 
form of evasion of the tax-laws of the State. 


If the principle contended for by the appellee 
company be correct, then the question of its taxa- 
tion for doing internal business will depend wholly 
upon its own option and not to any extent upon 
the law. 


[It can evade not only this statute, but any 
statute the State can pass, by ingeniously com- 
mingling interstate with internal business—a thing 
that is not made necessary in this case by the 
terms of the statute. 


The appellee company charges in its bill that 
this tax is one that discriminates in favor of the 
railroads employing sleeping-cars upon their lines.’ 


This is not true in law or fact. The eighth sec- 
tion of the Act makes all liable for the tax who 
exercise the taxable privilege. The railroads have, 
in fact, paid this tax wherever they have subjected 
themselves to it. Railroads become sleeping-car 
companies under this Act when they engage in 
business proper only to the latter. 

Railroad v. State, 9 Lea (Tenn.) Rep., 218. 

! Trans., 8-9. 
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If the appellee’s contention can be sustained, 
then the statute discriminates against railroads, 
and in favor of the Pullman Company. The latter 
can compete with the railroads and pay no tax at 


all. 


Upon another principle this tax can be sustained. 
The Pullman Company is a non-resident corpora- 
tion. It may be conceded to the fullest extent 
that it is entitled to enter the State of Tennessee 
and engage there in purely interstate business, 
without the consent of that State, or even over her 
objection. Certainly no more than this can be 
claimed for that company. But the Pullman Com- 
pany’s rights stop here. Without the consent of 
the State of Tennessee, express or implied, it can- 
not engage in any other than interstate business, 
however convenient it may be for the company to 
engage in that other business or inconvenient for it 


not to cdo so. 


It has no power to draw to itself the right to 
engage in other and distinct kinds of business by 
intermingling them, unnecessarily or fraudulently, 
with its interstate business. 


The State had the right to exclude said company 
entirely from the internal business of the State, or 
to admit it upon hard or easy terms, as she chose. 
The State had the right, in prescribing terms for 
its admission, to discriminate against it and in 
favor of its own corporations. 
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These propositions are well supported by the de- 
cisions of this Court. 
Paul v. Virginia, 8 Wall., 168. 
Liverpool & London L. & F. Ins. Co. v. Oliver, 10 Wall., 566. 
Ducat v. Chicago, Id., 410. 


Cooper Mfg. Co. v. Ferguson, 113 U. S., 727. 
Doyle v. Continental Ins. Co, 94 U. &., 535 


The terms imposed by the statutes of Tennessee 
upon the foreign company are the same as those 
imposed upon resident citizens and corporations. 
There is no diserimination whatever. 


Under such circumstances it would be a glaring 
injustice to allow the non-resident company engag- 
ing in internal Business, to escape taxes, while the 
resident is compelled to bear all the burdens of 
government. 


The State should not be compelled to discrimi- 
nate against her own citizens, and to burden them 
for the protection she affords the non-resident. 


To;place the State in such a dilemma is to compel 
her to abandon this entire subject of taxation, 
though clearly within her exclusive jurisdiction, 
or to turn this class of internal business over to 
non-residents. 


The case of Leloup v. Port of Mobile, 127 U.S.., 
640, is not an authority against appellant’s conten- 
tion. 


The tax in that case was one levied broadly ‘on 
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telegraph companies.” No unit or measure for 
separation of interstate and internal business is 
named in the ordinance. Had there been a clause 
fixing the tax at a specified amount on each mes- 
sage, the ordinance would have been sustained. 
(See ante, p. 17-19.) 


[t laid a gross amount upon the entire business, as 
the ordinance was construed by the State Court, 
and therefore necessarily affected interstate com- 


merce, 


[It is not a ease, like this one, where internal and 
interstate commerce are separable under the stat- 


ute. 


The eases of Pickard v. Pullman Southern Car 
CVo., 117 U. 8., 34-51, and State of Tennessee v. 
Pullman Southern Car Co., 117 U.S8., 51, 62, in- 
volved the construction of Tennessee statutes, 
similar in some respects, and materially different 
in others, from that under which the taxes are 
claimed in this case. 


Those cases construed Acts of that State passed 
in 1877 and 1881,’ which declared “ the running and 
using of sleeping-cars or coaches on railroads in 
Tennessee, not owned by the railroad upon which 
they are runorused * * * to bea privilege,” 
and required “‘the companies owning and running 
or using said cars or coaches to report,” on the first 


Acts 1877, Ch. 16; 1881, Ch. 149. 


Se 


acorn Sparen AN ce 


oe eet mente 


sexsiersaggnitertasmaeseilbyrione mettle ra 
wee 


Mar Ine agra seth sestes: nts ag 


| 
' 
| 
! 
H 
i 
at 


— ene 


of May of each year, to the Comptroller and pay 


taxes on the cars. 


The company conceded its liability in those cases 
for tax on all cars that had engaged exclusively in 
internal commerce, but contested its liability for 
taxes on cars that had done a mixed internal and 
interstate business. Under those statutes the com- 
pany was not held for taxes on the latter class of 


Cars. 


That tax was placed upon “the running and 


using of sleeping-cars.”’ 


This means something more than a mere ocea- 
sional use of the cars. It means‘a continued use 
orrunning. ‘The facts of those cases showed that 
the constant and continued use and running of the 
cars was to carry interstate commerce, and that the 
internal business done was occasional only, and 
bore “an inconsiderable proportion ” to the interstate 
business. ‘The running and using ”’ of the cars 
which was declared the taxable privilege, was for 
interstate and not for internal commerce, and the 
tax was therefore upon the former. 


The oceasional internal business done would not 
have rendered the company liable for tax under 
those statutes. even if 1t had done none other. 


There was then no such provision as that found 
in Section 8 of “Revenue Act” of 1887, making 
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all liable for taxes who exercise a privilege, 
“whether they make a business of it or not.” 


The insertion of this last clause in the Act of 
1887 indicates that one must, prior to that Act, 
have made “a business of it,’ in order to render 
himself liable for the exercise of a privilege. 


It is sufficient to say those cases construed a 
very different statute from that now under consid- 
eration. 


The suggestion that cars must be treated as be- 
ing engaged in interstate business because they are 
run on lines of railway that reach beyond the 
State needs only to be mentioned. 


If that were the correct test, then there could be 
little, if any, internal commerce. Most railroads 
are now parts of great systems traversing several 
States. 


The conclusion on this point is, that the Pullman 
Company is liable for taxes on both of the classes 
of cars named. 
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The allegations that the tax enjoined was unequal and 
discriminative in its operation, and therefore pro- 
hibited by Article I1., Section 28, of State Constitu- 
tion; and that it was “unjust, oppressive, and exor- 
bitant,” are not true in fact nor tenable in law. 


These are not Federal questions, and might be 
dismissed with that suggestion. 
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But the unjust and prejudicial character of these 


charges calls for an answer. 


The fact has been entirely overlooked by this 
contention that this is a privilege tax, not a property 
The Constitution of the State requires that 
taxes on property shall be equal and uniform, and 
that no one species thereof shall be taxed higher 
than another of the same value. But in the same 
connection it is provided: “ But merchants, ped- 
dlers, and privileges shall be taxed in such man- 
ner as the Legislature may, from time to time, di- 


tax. 


rect.” 


Chief Justice Nicholson, delivering the opinion 
of the Court in Jenkins v. Ewin, 8 Heis. (Tenn.) 
Rep., 477, 478, used the following language in con- 
struing this clause of the State Constitution: 


This language would seem, at first view, to confer upon the 


Legislature the power to tax merchants, peddlers, and privileges. 
Its true object, however, was to indicate with distinctness that 


the power to tax merchants, peddlers, and privileges, was not to 
be understood as inhibited by the restriction as to the taxation 


of property. 


Its meaning is, that although in taxing property 


the Legislature is forbidden to tax it except according to its 
value, yet as to merchants, peddlers, and privileges, the Legis- 
lature is not to be restricted, but may exercise the taxing power 
without restriction either as to the amount or as to the manner 
or mode of exercising the power. The word ‘‘but” is signifi- 
cant of the purpose intended to be accomplished; it indicates 
that what follows is an exception to that which had gone before 


and is not to be controlled by it. 


The words, “‘ in such manncr,’ 
significance than to express with more distinctness and empha- 


, 


used in this clause have no other 
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sis that the power of the Legislature to tax merchants, peddlers, 


and privileges was unlimited and unrestricted, and might be 
exercised in any manner and mode in their discretion. * * * 
This clause has no reference whatever to the taxation of prop- 
erty. It is confined to the power to tax persons engaged in the 
business of merchandising and peddling, and those enjoying 
privileges. It is not imperative upon the Legislature, requiring 
them to tax these occupations or persons, but it is left to the 
Legislature to exercise the power or pot as, in their wisdom, 


sound policy may dictate. 


The power of the Legislature to create “ privi- 
leges”’ is equally absolute and unlimited with its 
| ; 
power to fax them. 


A “privilege” is whatever the Legislature 
chooses to tax as such. 
, State v. Schlier, 3 Heis., 281 
French v. Baker, 4 Sneed, 193 
Mabry v. Tarver, 1 Hum., 93. 


Columbia v. Guest, 3 Head, 414. 
Kurth v. State, 86 Tenn., 134. 


Therefore if the tax was unequal and diserimi- 
native the Legislature had the constitutional power 
to make it such. 


If it were “unjust, oppressive, and exorbitant” 
in the opinion of the Court, the Legislature had 
the power to make it what it chose. To the wis- 
dom of the Legislature, and not to that of the 
Courts, the State Constitution has confided the 
decision of these questions. 


The Federal Courts can afford no relief against 
3 
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a constitutional State tax ‘‘ however unjust, oppress- 
ive, and onerous.”’ 


Kirtland v. Hotchkiss, 100 U. S., 491. 
Memphis Gas-light Co. v. Shelby County Taxing Dist., 109 U.8., 398. 


7 
But this tax is not a discriminative one. 
The eighth section of the ‘Revenue Act” of 
1887 makes discrimination impossible. The rail- 
roads are not exempt from its operation, but have 
paid this tax. 
The Pullman Company seeks a construction of 
the Act which would make it discriminative in its 
own favor. 
It cannot be said with truth that the tax is ‘‘un- ? 
just, oppressive, and exorbitant.” 
No one is compelled to incur it. 
No one need engage in the business upon which 
it is laid, unless he chooses to do so. He knows in 
advance what tax he will be required to pay. If 
he can’t pay the tax, he should not exercise the 
privilege upon which it is laid. 
The State fixes the price of its privileges, but : 


compels no one to purchase. 


This Pullman Company, least of all, should 
urge this objection. 


This tax is the only condition imposed by the 
State upon its admission to do internal business. 
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It could have been excluded entirely. It is ae- 
corded the same rights as residents, and upon the 
same terms. 


It pays no other tax whatever to the State of 


| 
‘Tennessee. 


[t derives from business done within that State. 
ana protected by its laws, over S500,000 annually. 


[ts cars earn an average of 35,000 per annum 


each. 


If it cannot afford to pay the tax that resident 
citizens have paid for exercising the same _ privi- 
lege, then it should retire from the internal com-. 
merce of the State, and leave it to those who pay 
the taxes prescribed for the prin ilege of carrying 
it on. 


LV. 
The remedy by injunction is not allowable in this cause. 
Because— 
(1) No sufficient grounds therefor are averred in 
the bill. 
(2) For attempted evasion of the tax-laws of the 
State complainant should be repelled from a court 
of equity. 


(1) There is no sufficient ground for injunction stated 
in the bill. 


An allegation that a tax is illegal and unjust af- 
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fords no reason to enjoin its collection. For such 
case the remedy is at law. 
State Railroad Tax Cases, 92 U.S., 575. 


Dows v. Chicago, 11 Wall., 108. 
Union Pacific Railway Co. v. Ryan, 113 U. 8., 516. 


In Dows v. Chicago, a tax upon shares of stock 
In a national bank had been enjoined because of 


its illegality. 


The Court, speaking through Mr. Justice Field, 
said : 


The illegality of the tax and the threatened sale of the 
shares for its payment constitute, of themselves alone, no ground 
for such interposition. There must be some special circum- 
stances attending a threatened injury of this kind, distinguish- 
ing it from a common trespass and bringing the case under 
some recognized head of equity jurisdiction before the prevent- 
ive remedy by injunction can be invoked. It is upon taxation 
that the several States chiefly rely to obtain the means to carry 
on their respective governments, and it is of the utmost im- 
portance to all of them that the modes adopted to enforce the 
taxes levied should be interfered with as little as possible. Any 
delay in the proceedings of the officers upon whom the duty is 
devolved of collecting the taxes may derange the operations of 
government, and thereby cause serious detriment to the public. 


After averring the illegality of the taxes, the 
bill in this cause forecasts the deplorable conse- 
quences that would result from enforcing their col- 
lection, in the following language: 

Thereby the traveling public will be discommoded, the car- 
riage of passengers interstate will be prevented, your orator and 
said railroad companies may become harassed by many suits for 
damages by passengers for not furnishing them the accommoda- 
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tions they contracted for, the credit and reputation of your or- 
ator for furnishing comfortable accommodations, which credit 
and reputation are of great value to it, and have been estab- 
lished by strict attention to business and at great expense and 
trouble for many years, will be broken up, and the good will of 
said business greatly impaired, and thereby your orator will 
suffer great and irreparable injury. 


Do these allegations make a case of irreparable 
injury? Are the facts averred true? Would the 
consequences stated result from an effort to collect 
these taxes? Is there no adequate remedy, except 
injunction, for the apprehended injury ? 


If there is such remedy, either at law or in 
equity, it must be pursued. Courts of equity 
will not grant extraordinary process where there is 
an adequate remedy at law, or by its own ordinary 
process. If there be such remedy, the threatened 
injury may not be termed, in any just sense, ‘ irrep- 
arable.’ If reasonable means exist, or have been 
provided, whereby the party can avert the threat- 
ened injury, he must do so; and if he stubbornly 
refuse to adopt the means, and voluntarily incur 
the damage or injury, he cannot complain that it 
is “irreparable.” 


If some of the cars of the Pullman Company 
had been seized for these taxes, would or need it 
have resulted in any serious detriment to the com- 
pany or the traveling public ? 


The cars could have been easily replaced. The 
company had almost unlimited facilities and wealth. 
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Nothing of an “irreparable ” nature could have 
occurred. 


But an easy method has been provided by statute 
in Tennessee for said company’s escape from all in- 
jury that could result from the enforcement of said 
taxes, even if they were illegal. 

Under that statute the tax-payer who contests 
the legality of any tax is required to pay its amount 
to the collector under protest, and to sue the col- 
lector for its recovery. If he succeeds, ample pro- 
Vision is made for repayment to him of this amount, 
with interest. 

The statute declares “that there shall be no 
other remedy in any case of the collection of rev- 
enue or attempt to collect revenue illegally” than 
that therein provided; and that ‘‘no writ for the 
prevention of the collection of any revenue claimed, 
or to hinder and delay the collection of the same, 
shall in anywise issue, either injunction, super- 
sedeas, prohibition, or any other writ or process 
whatever.’” 

Can it be said that the remedy provided by this 
statute is not adequate and reasonable ? 

It requires but a temporary loan of the amount 
of the disputed tax by the tax-payer to the State, 
to be repaid, with interest, if the tax prove illegal. 

Is there any ‘irreparable injury” in that? The 
presumption is that the tax is legal until the 
courts have determined to the contrary. Pending 


‘Acts, 1873, Ch. 44. 
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the controversy over its legality, either the State 
or the tax-payer must hold the amount in dispute. 
[s there any thing unreasonable in a law that pro- 
vides that the prima facie title of the State shall 
prevail until a decision is reached ? 


This Tennessee statute furnishes the rule of prac- 
tice in the State courts with reference to disputed 
‘taxes. 

Railroad v. The State, 8 Heis., 804. 
Nashville v. Smith, 86 Tenn., 213. 


Similar statutes have been repeatedly upheld by 
this Court. 


Tennessee v. Sneed, 96 U. S., 69. 
Keith v. Clerk, 97 U. 8., 454. 

8. Carolina v. Galliard, 101 U. 8., 433. 
Antoni v. Greenhow, 107 U. S., 769. 
Moore v. Greenhow, 114 U. &., 338. 


In Tennessee v. Sneed, this Court passed upon the 
State statute now under consideration, saying: 

It requires the contestant to pay the amount fixed by the 
Government, and gives him the power to sue the collector and 
in such suit to test the legality of the tax. There is nothing 
illegal or even harsh in this. It is a wise and reasonable precau- 
tion for the security of the Government. No Government could 
exist that permitted the collection of its revenues to be delayed 
by every litigious man or every embarrassed man, to whom de- 
lay was more important than payment of costs. 


Can it be said with truth of a statute thus char- 
acterized by this Court as ‘a wise and reasonable 
precaution, ” that * irreparable injury " may result 
from its legal operation ? 


The Federal Government has prescribed a sim- 
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ilar practice where the legality of its taxes is dis- 
puted, and this Court has approved that statute. 
Snyder v. Marks, 109 U.S., 189. 


There is no pretense that the Pullman Company 
would suffer the slightest inconvenience from hav- 
ing to pay the taxes in dispute and await its re- 
covery. It realized over $500,000 per annum from 
its Tennessee business alone. 


The payment of the tax under protest would 
avert all the consequences and injury that the com- 
pany apprehended. 

The State statute does not affect the equitable 
jurisdiction of the Federal Courts in any other 
sense than would a party’s dismissal of his suit, or 
payment of the debt sued for. It simply removes 
the necessity for a suit, but does not affect the 
Court’s jurisdiction. While the State statute is 
not absolutely binding upon the Federal Courts, it 
will not be disregarded by them without some suf- 
ficient reason. 

It should receive the same construction in both 
jurisdictions, if possible ; otherwise those tax-payers 
who can enter the Federal Courts will receive a 
different measure of relief from that administered 
by the State Courts. 

The causes averred for injunction are insufficient. 

(2) For attempted evasion of the tax-laws of the 
State, the appellee should be repelled by a court of 
equity. 

Mitchell v. Leavenworth County, 91 U.8, 206. 
G. W. PICKLE, 
Attorney-general for State of Tennessee. 


J. W. ALLEN ( Comptroller of the State of Tennessee), R. D. 
MARSHALL (Sheriff), and THOMAS K, HOBSON ( Deputy 
Sheriff of Davidson County, Tennessee), Appellants, 


PULLMAN PALACE CAR COMPANY. 


No. 1382. 


STATEMENT. 


This case differs in only two material poirts 
from the preceding one (1381). 


(1) This case enjoins the tax for the year 
1889, imposed by the “ Revenue Act” of that year, 
which, so for as concerns sleeping-car comp unies, 
provides : 

Sec. 4. Be it further enacted, That the rate of taxation on the 


following privileges shall be as follows (per annum): 
*K 
Sec. 5. Be it further enacted, That the following corporations 
shall pay directly to the Comptroller’s office the following taxes: 
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SLEEPING CAR COMPANIES. 
(In lieu of all other taxes except ad valorem tax. ) 


Each company doing business in this State, for one or more 
passengers taken up at one point in this State and delivered at 


= pom 


anothor point in this State, and transported wholly within this 
State, per annum, $5,000. 
Sec. 8. (Same as corresponding section of Act of 1887. (See 


Ante p. —.) 


(2) In this case the Comptroller has issued dis- 
tress warrant for the tax, which has been levied 
upon the sleeping-car “* Wetumpka’ ’—worth about 
$8,000—the property of the appellee company. 
The Sheriff has possession of this car and has ad- 
vertised it for sale. 


In all other material respects this case is iden- 
tical with cause 1381. 


Both causes were tried upon the SAnic evidence. 


vary 
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ASSIGNMENT OF ERRORS. 


The assignment of errors made in cause 1381 
raises all questions relied upon in this case, and 
is alopted here, without repetition. (See pp. 8, 9, 
Ante. ) 


ARGUMENT. 


This argument will be contined to the points of 
difference between this case and No. 1381. In 
other respects the argument in 1381 is referred to 
and relied upon. 


[. 


The “ Revenue Act” of 1889 eliminates the ques- 
tion of construction that arose upon the act of 
LSS7, by limiting its application and operation, in 
express and precise terms, to the internal business 
done by sleeping-car companies. It imposes the 
tax alone for “passengers taken up at one point in 
this State and delivered at another point in this 
State, and transported wholly within this State.” 
This change of language in the Act of 1889 was in- 
tended to meet the objection made to the Act of 
1887, that its language might be held to include 
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interstate commerce. If it be possible to define 
that internal commerce which is wholly within 
State jurisdiction and entirely beyond Federal 
control, this Act of 1889 has done that thing. If 
it be possible to disentangle internal from inter- 
state business, that result is accomplished by this 
Act of 1889. 


The intention to tax only internal business is 
made clear beyond reasonable doubt upon the 
language of this Act. . If its language includes in- 
terstate as well as internal business, then the two 
must be “one and inseparable.” 


There are not, in the whole range of the English 
language, any words more appropriate to define in- 
ternal business than those employed in the Act of 


1889. 


To hold this Act invalid as an infraction of the 
commerce clause of the Federal Constitution is to 
decide that the States cannot tax internal com- 
merce at all. ‘To deny that power to the States is 
to deny them the power to exist. To subject their 
power to tax internal subjects to Federal control 
or supervision, is to degrade them from the condi- 
tion of statehood to that of mere counties. 


The complaint that this tax is oppressive, and 
amounts to confiscation of the revenues derived by 
the company from its internal business is unavail- 
ing. 


— 
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Under the State Constitution the Legislature 
has unlimited power and discretion with regard to 
the taxation of privileges. Under judicial decision 
in Tennessee, the Legislature may declare any busi- 
ness it chooses a privilege and tax it as such. 


[It is well settled by the decisions of this Court 
that a State has the right to exclude a foreign cor- 
poration from engaging in internal business within 


its borders. 


Paul v. Virginia, 8 Wall., 168. 
Ducat v. Chicago, 10 Wall., 415. 
Pembina Con. M. & M. Co. v. Pennsylvania, 125 U. §., 181. 


The power to exclude includes the power to im- 
pose any terms the Legislature chooses to prescribe 
for admission, however hard or oppressive those 
terms may be. 


Taxes and penalties may be imposed at the will 
of the Legislature. 


There is no compulsion upon any one to engage 
in the business upon which the tax is laid. 


The Pullman Company was under no obligation 
to do an internal business at all. It could engage 
exclusively in its interstate business if it chose. 
[t was under no obligation to furnish sleeping-cars 
for the internal travel in the State, and has never 
done so except to a very limited extent, and in ac- 
cordance with its own will. 


If this company were a resident of Tennessee 
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and doing only internal business, it would be un- 
questionably liable for this tax. 


If, as a non-resident company, it confined its 
business to internal commerce, it is equally clear 
that it would be liable for this tax. 


Can it create for itself an exemption from this 
tax by engaging concurrently in interstate bus- 
iness. If so, its will, and not that of the Legis- 
lature, determines the question of its liability to 
taxation. 


This tax does not and cannot reach interstate 
business. 


Can the company render the tax illegal by pay- 
ing it out of revenues derived from interstate bus- 
iness ? 


If the company does not get sufficient revenues 
from its internal business to pay the tax, it should 
drop that branch of its business. 


The escape from a losing business is to abandon 
it, not to evade the taxes laid upon it. 


The purpose of the Legislature in passing the 
law is immaterial. The legal effect and operation 
of the statute are the material considerations af- 
fecting its validity. 


Conceding that the Legislature intended to com- 
pensate for the loss of its former claim to tax in- 
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terstate business, by laying a heavier burden upon 
internal business, that affords no cround of objee- 
tion to the statute. The loss of revenue in one 
direction must be compensated in some other. So 
long as the tax is laid entirely upon internal busi- 
ness, no reason for Federal interference can exist. 


If the legislative intent were material, would it 
not be reasonable to suppose that the Act of 1889 
was intended to prevent evasion of taxes, rather 
than to impose tax upon interstate business ? 


LI. 


The case made by the bill for an injunction is 
this: That the State of Tennessee claims an ille- 
gal tax of $3,000 against the Pullman Company ; 
that a sleeping-car, ‘ Wetumpka,” worth $8,000, 
and the property of said company, has been levied 
on for said tax under a distress warrant; that it 
has been advertised for sale, and will be sold, if in- 


junction is not granted; and that should that fail 


to satisfy the tax, other cars will probably be 
levied upon and sold. 


The Pullman Company affects to apprehend the 
most cireful consequences—“ irreparable injury,” 
if not utter ruin—from the effort of the State of- 
ficials to collect this tax. 


This is a most transparent pretense. 


ee - 
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With immense wealth and an income from Ten- 
nessee alone of over $500,000 per annum, that com- 
pany could have easily paid the tax under protest, 
and sued for its recovery. This would have saved 
it from all the apprehended consequences. 


The company avers that it operated 1,400 cars. 


How could the taking of a single car produce 
such utter confusion and prostration of its business 
as the company portrays in its bill? 


The Court can see that there were no grounds, and 
that the Pullman Company knew that there were 
no reasons for any apprehension of irreparable 
injury, multiplicity of suits, or any other of the 
consequences which it affected to fear. 

G. W. PICKLE, 
Attorney-general for the State of Tennessee. 


Toe 


APPENDIX. 


[Constitution of 1870.| 
ARTICLE IL. 


Sec. 28. All property, real, personal, or mixed, shall be 
taxed, but the Legislature may except such as may be held by 
the State, by counties, cities, or towns, and used exclusively for 
public or corporation purposes, and such as may be held and 
used for purposes purely religious, charitable, scientific, lit- 
erary, or educational, and shall except one thousand dollars’ 
worth of personal property in the hands of each tax payer, and 
the direct product of the soil in the hands of the producer and 
his immediate vendee. All property shall be taxed according 
to its value, that value to be ascertained in such manner as the 
Legislature shall direct, so that taxes shall be equal and uniform 
throughout the State. No one species of property from which 
a tax may be collected shall be taxed higher than any other 
species of property of the same value. But the Legislature 
shall have power to tax merchants, peddlers, and privileges in 
such manner as they may from time to time direct. The por- 
tion of a merchant’s capital used in the purchase of merchan- 
dise sold by him to non-residents and sent beyond the State, 
shall not be taxed at a rate higher than the ad valorem tax on 
property. The Legislature shall have the power to levy a tax 
upon incomes derived from stocks and bonds that are not taxed 
ad valorem. All male citizens of this State over the age of 
twenty-one years, except such persons as may be exempted by 
law on account of age or other infirmity, shall be liable to a 
poll-tax of not less than fifty cents nor more than one dollar per 
annum. Nor shall any eounty or corporation levy a poll-tax 
exceeding the amount levied by the State. 
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(Acts of 1887.) 
CHAPTER 1. 
AN ACT te provide Revenue for the State of Tennessee, and the 
counties thereof. 


SecrION 1. Be it enacted by the General Assembly of the State 
of Tennessee, That the State tax on every one hundred dollars’ 
worth of taxable property shall be forty-five cents for the year 


1887, and for every subsequent year thereafter; thirty cents of 


which shall be for State purposes, and fifteen (!5) cents for 
school purposes. 

Sec. 2. Be tt further enacted, That the several County Courts 
of this State be, and they are hereby, authorized and empow- 
ered to levy an annual county tax on every one hundred dol- 
lars’ worth of taxable property, not exceeding the State tax, 
and exclusive of the tax for public roads and schools, and in- 
terest on county debts, and other special purposes; Provided, 
That no county in this State shall levy more than one privilege 
tax on merchants, and that not more in the aggregate than the 
privilege tax levied by the State. 

Sec. 3. Be it further enacted, That all merchants shall pay ad 
valorem tax upon the average capital invested by them of forty- 
five cents on each one hundred dollars; thirty cents of which 
shall be for State purposes, and fifteen cents for school purposes, 
and a privilege tax of thirty cents on each one hundred dollars’ 
worth of taxable property, ten cents of which shall be for school 
purposes and twenty cents for State purposes; Provided, That 
such privilege tax, without regard to the length of time they 
do business, shall in no case be less than five dollars, which five 
dollars is tu be paid when the license is taken out, and in case 
of those whose privilege tax amounts to more than five dollars, 
the five dollars paid shall be a credit when the balance of the 
tax is paid. » 

Sec. 4. Be it further enacted, That the rate of taxation on the 
following privileges shall be as follows (per annum). Where 
the population is referred to it shall be controlled by and re- 
fer to the Federal census of 1880: 


deo i PB ct uae we Ee , | 


; 


ARTISTS AND PHOTOGRAPHERS. 
In cities, towns, and ‘taxing districts of over 10,000 
inhabitants, each, per ANNUM. ..2........ccceeeeeseeeeeens 
In cities, towns, and taxing districts of 5,000 to 10,000 
inhabitants, each, per annum.........--.2...ceeeeeees “ 
In cities, towns, and taxing districts of 3,000 to 5,000 
inhabitants, each, per ANNUM ...........06-cseceneeseeees 
In cities, towns, and taxing districts of 1,000 to 3,000 
inhabitants, each, per ANNUM .........+.0eseccceeeeeeees 
In cities, towns, and taxing districts of 1,000 inhab- 
Sneith, GREE, OE CUR CNBivnccscrcieccccece consid mean ee 
In counties outside of incorporated cities, towns, or 
CRU CHINO vides: caccncdavcrsioccecowcescesens tabbiautahe 
Persons (other than artists and photographers of this 
State) soliciting pictures to be enlarged outside of 
this State, each, per ANDUM... ..... 0.0000. cecccecssecte 


ARCHITECTS, CIVIL AND MINING ENGINEERS. 


Architects and civil and mining engineers ........ ... 


AUCTIONEFRS 
In cities, taxing districts, or towns of 40,000 inhab- 
itants or over, each, per annum ........ «..+++. scobene 
In cities, taxing districts, or towns of 30,000 to 40,000 
inhabitants, each, per annum ..............eseeees aastne 
In cities, taxing districts, or towns of 20,000 to 30,000 
inhabitants, each, per annum ...,..........sccececeeeees 
In cities, taxing districts, or towns of 10,000 to 20,000 
inhabitants, each, per annum .............ssseeesceeeces 
In cities, taxing districts, or towns of 5,€00 to 10,000 
inhabitants, each, per annum ........ .....seseesees ore 
In cities, taxing districts, or towns of less than 5,000 
inhabitants, each, per annum ........... ie ta aiinanbad 


AUCTION AND COMMISSION MERCHANTS. 


The same as charged other merchants. 


BANKS AND BANKING, AND INSURANCE COMPANIES DOING 


BUSINESS. 
In cities, taxing districts, or towns of 40,000 inhab- 
itants, or over, each, per annum..............0..seeeee: 


$50 00 


6 00 


5 00 


10 00 


2h 00 


50 00 


40 00 


35 00 


25 00 


15 00 


10 00 


BANKING 


$600 00 


re eae 


In cities, taxing districts, or towns of 30,000 to 40,000 


inhabitants, each, per annum .............ss000 seseeees 
In cities, taxing districts, or towns of 20,000 to 30,000 
inhabitants, each, per annum ..............sses00 seeees 
In cities, taxing districts, or towns of 10,000 to 20,000 
inhabitants, each, per annum —.........60-sseeeeeeeeees 
In cities, taxing districts, or towns of 5, 000 to 10,000 
inhabitants, each, per annum ..... RS SNR AN apr eae ee 
In cities, taxing districts, or towns of 5,000 inhab- 
itants and under, each, per annum................s00+ 


BREWERS. 

In counties of 60,000 inhabitants, or over, each, per 
a i eink dewakeunt 
In counties of less than 60,000 inhabitants, each, per 
Te a cdopawhioe ES A Se a 


BROKERS. 


$500 00 


350 00 


250 00 


150 00 


100 00 


150 00 


100 00 


(Other than real estate or merchandise, and paying tax as 


bankers. ) 

In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, each, per annum............ vedeedancnes 

In cities, taxing districts, or towns of 10,000 to 20,000 
inhabitants, each, per ANNUM ..........-.seeeeeeeeeeeees 

In cities, taxing districts, or towns of less than 10,000 
inhabitants, each, per annum. .... 


REAL ESTATE BROKERS AND AGENTS. 


$300 00 


200 00 


100 00 


$25.00 and one per cent. on commissions, and they shall file 


a bond as required of merchants. 


LAND STOCK COMPANIES. 


Shall pay a tax of $25.00 and one per cent. per annum on all 
their commissions made, and shall be required to make quar- 
terly reports to the County Court Clerk of the amount of sales 


made. 
BILL POSTERS. 


In cities, taxing districts, or towns of 15,000 inhab- 
itants, or over, each, per anNUM..... .......0--e0eeee: 


—) 


BUTCHERS. 


This includes all offices, stalls, and stores for the sale of fresh 
meat at retail. 
In cities, taxing districts, or towns (or adjacent 

thereto) of 20,000 inhabitants, or ever, each, per 

GUO bchicn ce icsicinccecsteeeds cbighidipenevsceessakiaaneiene $50 00 
In cities, taxing districts, or towns (or adjacent 

thereto) of 10,000 to 20,000 inhabitants, each, per 

NE iia a as cidihinapudespteonnssoeednicanel 30 00 
In cities, taxing districts, or towns (or adjacent 

thereto) of 5,000 to 10,000 inhabitants, each, per 

IIE, viikcdhcistntihchdavevereussteques torctaccensereee 20 00 
In cities, taxing districts, or towns (or adjacent 

thereto) of 1,000 to 5,000 inhabitants, each, per 

Ns did natin dabieteiee khegheunee 40nd ne dbeeeeel 10 00 


No tax to be collected from butchers in towns of population 
of less than 1,000; Provided, That nothing in this section shall 
be construed to include farmers or producers who may sell their 
own products at wholesale or retail. 


BOARDING HOUSES. 


Kept for transient customers. 
In cities, taxing districts, or towns of 20,000 inhab- 


itants, or over, each room, per ANDUM...........seee00 $2 00 
In cities, taxing districts, or towns of 5,000 to 20,000 
inhabitants, each room, per annum........ ..cce0 sees 1 50 
In cities, taxing districts, or towns of 2,000 to 5,000 
inhabitants, each room, per annum.........0...eceee0s 1 00 
In cities, taxing districts, or towns of less than 2,000 
inhabitants, each room, per annum. .............e++00 50 


BILLIARDS. 


See games. 
CIGAR STANDS. 


Charged as other merchants. 


COTTON SEED OIL MILLS. 


Shall pay on 2 press mill, per annum...............se006 20 00 
Shall pay on 4 press mill, per annum................++++ 40 00 


, 
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Shall pay on 5 press mill, per annum .................66 
Shall pay on 6 press mill, per annum............ 2.00006. 
Shall pay on 7 press mill, per annum. ....... veniinshantaail 
Shall pay on 8 press mill, per annum ............... 2.08 
Shall pay on 9 press mill, per annum................0606 
Shall pay on 10 press mill, or over, per annum........ 
COTTON COMPRESSES. 

Tax as other property, and compresses pressing one 

bale and under 20,000 bales, per ANNUM........e. ee. 
20,000 and under 50,000 bales, per annum............. 


50,000 and under 100,000 pales, per annum ........ .. 
100,000 and under 200,000 bales, per annum..... nae 4 


$75 
150 
225 
300 
300 


5OO 


75 
100 
150 
200 


00 
V0 
OO 
JO 
OO 
UU 


OO 
OU 
OO 
O00 


And an increase in tax in proportion as the number of bales 


increases above 200,000 bales. 


COMMERCIAL, MERCANTILE, OR MUTUAL PROTECTIVE AGENCIES. 


In cities, taxing districts, or towns of 20,000 inhab- 
itants, or Over, on each office, per annum.....:...... 
In cities, taxing districts, or towns under 20,000 in- 
habitants, on each office, per annum...............065 
COUNTY CERTIFICATES OR WARRANTS. 
Dealers in not paying tax as bankers or brokers. 
In cities, taxing districts, or towns of 20,000 to 40,000 
inhabitants, or over, each, PCr ANNUM.....0.cceeeeeees 
In cities, taxing districts, or towns of 20,000 to 40,000 
inhabitants, each, per annum ...............seseeseeeees 
In cities, taxing districts, or towns of 5,000 to 20,000 
inhabitants, each, per annum ..............scseeeeee + 
In cities, taxing districts, or towns of less than 5,000 
inhabitants, each, per annum ......... ....sceeseeceeees 
CIRCUSES AND EXHIBITIONS. 
Circuses or exhibitions given by any portion of a cir- 
cus, whether horses are used or not, each day and 


night, or day or night, each...........60...ceecereeeeeees 
Menageries, each day and night, each.................++. 
Circuses and menageries combined, each day and 
night, or day or night, each,......,..... biked wassiielel 


$150 


LOO 


$100 


5U 


oF 


12 


150 
150 


150 


OU 


OO 


OO 


OU 


OO 


50 


OO 
00 


00 


) 
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Side shows and other shows and concerts in connec- 
tion with above, taxed separately under their ap- 
propriate heads if they charge a separate or addi- 
tional entrance fee; sleight of hand and legerde- 
main, each day and night, or day or night, each 

Other exhibitions for profit (except circuses, menag- 
eries, theaters, etc.), except exhibitions purely for 
charitable purposes and those given by amateurs or 
home troupes, each day and night, or day or night, 


COAL AND COKE AGENCIES OR DEALERS. 
* 


In towns, cities, or taxing districts of 30,000 inhab- 
itants, or over, each person, firm, agency, or cor- 
poration in each county, per annum..........+++. ere 

In towns, cities, or taxing districts of over 5,000 and 
up to 30,000 inhabitants, each person, firm, agency, 
or corporation in each county, per annum......... vi 

In towns, cities, or taxing districts of less than 5,000 
NOS Fos cdcucatcccchcanavacectsccavtéeusssieee 


*COAL OIL AND ILLUMINATING OIL COMPANIES. 


Companies, persons, agencies, or firms selling coal or 
illuminating oils to the trade, or otherwise, man- 
ufactured in this State or elsewhere, in counties 
including cities, taxing districts, or towns of 40,000 


$10 00 


10 00 


50 00 


50 00 


25 00 


Nothing 


inhabitants, or over, each, per annum.................8 1,000 00 


In counties, including cities, towns, or taxing districts 
from 20,000 to 40,000 inhabitants, each, per annum 
In counties including cities, towns, or taxing districts 
from 10,000 to 20,000 inhabitants, each, per annum 
In counties including cities, towns, or taxing districts 
from 5,000 to 10,000 inhabitants, each, per annum 
In counties containing cities, towns, or taxing districts 
of 1,000 to 5,000 inhabitants, each, per annum..... 
In counties containing cities, towas, or taxing districts 
of less than 1,000 inhabitants............... néudncceabie 


500 00 
200 00 
100 00 
50 00 


Nothing 


* This clause has been declared unconstitutional 


wily Mh id 


Provided, That this clause shall not apply to merchants, etc., 
and retail dealers selling to consumers only; And provided fur- 
ther, It shall not apply to manufacturing firms, corporations, or 
their representatives, now engaged in the manufacturing of 
oils, greases, and lubricants, or local manufacturing enterprises 
in this State. 

DISTILLERS OF WHISKY AND BRANDY. 


Distilleries with a capacity of 30 barrels and over 


MNT WOE RINGER, 00.06 cd ssscccescscsscscosesecccscccvcece $150 00 
Distilleries with a capacity of from 20 to 30 barrels 

per day, per annum........ sR LE SE ERES LE UO 100 00 
Distilleries with a,capacity of from 10 to 20 barrels 

DOF GAY, POT ANMUM ......00cercescccvercsesceccccccceveces 75 00 
Distilleries with a capacity of from 5 to 10 barrels 

DOF GAY, POF ANDUM ... corsesecccccccescoccccccrscccsccees 50 00 
Distilleries with a capacity of from 2 to 5 barrels per 

GRY, POT QBNGM. 0005. .0sceseces ccecccccccscscesecccceccscees 5 00 


Distillers who manufacture for their own use, and those who 
sell to consumers, and have paid the State tax levied on whole- 
sale liquor dealers, shall not be required to pay this tax; Pro- 
vided, Said distilleries shall be in operation. 


EATING HOUSES. 


All public eating houses, except for religious or char- 
itable purposes, each, per annum.....................6. $5 00 
ELECTRIC LIGHT COMPANIES. 

Electric light companies shall be taxed at $1.00 per arc light, 

per annum, to be paid by the company. 
FEES. 

All parties, banking associations, or brokers, or their agents, 
buying, or attempting to buy, the fees of any officer or witness 
accruing in any of the courts of this State, shall pay tax as fol- 
lows : 

In counties of 40,000 inhabitants or over, each, per 


In counties of less than 40,000 inhabitants, each, per 
RBBB. osetereccervevccscccsenscscsvesscezevecss \ebencesee ree 300 00 


scr asin 


FERRIES. 


Except those run by hand, with oars, when the landings in 
this State are at or within five miles of taxing districts, cities, 


or towns. 


Cities, towns, or taxing districts of 10,000 inhab- 
itants or over, each, per ANNUM .............ccceeeeees 
At or within five miles of cities, taxing districts, or 
towns of 5,000 to 10,000 inhabitants, each, per an- 
DY icicdivdaniticesisstinahabebibios pddnathécaviesepsaniiiaal 
At or within five miles of cities, taxing districts, or 
towns of 1,000 to 5,000 inhabitants, each, per an- 
HED |. cnccusthscaehderibiansiiapiibnitnsd sthebesehaeieee 
At or within five miles of cities, taxing districts, or 
towns of less than 1,000 inhabitants, each, per an- 
AD . vccctuudeddhientediens timsudie tab vsbinesveussadaee 
All ferries taxable under this Act, more than five 
miles from a town, city, or taxing district............ 


FRUIT STANDS. 


Taxed as other merchants. 


FUTURES. 


Each person, firm, company, or corporation dealing 
therein, and each branch or agency of each firm, 
company, or corporation, per ANNUM...........++seee 


GAS COMPANIES. 


In cities, taxing districts, or towns of 40,000 inhab- 
itants OF OVEF, PEF ANNUM............eecesceeee sesececsee 
In cities, taxing districts, or towns of 20,000 to 40,000 
inhabitants, per annum........ inbbeoces esviscsessiueel 
In cities, taxing districts, or towns of 10,000 to 20,000 
inhabitants, per ANNUM............:0ceeeeeceereeescscesees 
In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, POF ABBUM ........ccccccccccscecccccceeccenes 
In cities, taxing districts, or towns of 200 and less 
than 5,000 inhabitants, per annum.........-...0.s000+ 


$50 00 


30 00 


20 00 


15 00 


10 00 


—, : 


GAMES 

Billiard tables, pool tables, flying jennies, bagatelle 

tables, Jenny Lind tables, and ten-pin alleys, roller 

coasters, on each, in cities, taxing districts, or towns 

of 20,000 inhabitants or over, each, per annum..... $30 00 
In cities, taxing districts, or towns from 10,000 to 

20,900 inhabitants, each, per annum 25 OO 
In cities, taxing districts, or towns of 5,000 to 10,000 

inhabitants, each, per annum 20 00 
In cities, taxing districts, or towns of 2,000 to 5,000 

inhabitants, each, per annum 15 00 
In cities, taxing districts, or towns of less than 2,000 

inhabitants, each, per annum 10 00 
In counties outside of towns, cities, and taxing dis- 

tricts, each, per annum 00 
All devices used by persons as a source of profit to 

themselves, such as throwing balls at wooden figures, 

or any other object, throwing rings, or any other 

device of like nature 10 Ov 

And said tax shall be. paid by every saloon-keeper or other 
person who keeps any of the above in connection with his or 
her business, and for the use of the public, whether the same is 
tharged for or not. | 

HOTELS AND TAVERNS. 


Each room, except two, per annum $2 00 


Hotels kept at places for summer resort to be taxed as other 


hotels, but may be paid monthly. 
HUCKSTERS. 

Taxed as other merchants. 

Persons who travel around their counties collecting up market- 
ing, chickens, butter, eggs, rags, fruits, etc., and such things as 
they carry to market, are not subject to a tax either as huck- 
sters or peddlers. 

ICE—DEALERS IN. 
Each person, or firm, or corporation, selling imported 
or home ice to the trade— 
In cities, taxing districts, or towns of 40,000 inhab- 
ee OO: DUNT, BOF DORON. 86. 060 00005 5000 ceed vecestsoose .. $100 00 


ae gon 


In cities, taxing districts, or towns of 20,000 to 40,000 
inhabitants, per annum........ 
In cities, taxing districts, or towns of 10,000 to 20,000 
inhabitants, per annum 
In cities, taxing districts, or towns of 5,000 to 10,000 


eevee @8 @@ @eeeeeee + OP PP eee aeeeeeeee 


inhabitants, per annum........ és enaaeweuieddaasaenal 
In cities, taxing districts, or towns of 2,000 and less 
than 5,000 inhabitants, per annum..........c+e.seeeee: 
In cities, taxing districts, or towns of 1,000 and less 
than 2,000 inhabitants, per annum..............eeesee 
Each person or firm retailing or selling ice from any 
car running upon any railroad in this State (in lieu 
of all other taxes) to be paid in any county in the 
State through which the car runs, and in which 
such sale or sales may be made .......... ..ceceseceeeees 
Retail ice dealers running wagons in connection with 
their business (but in towns of less than 1,000 in- 
habitants, no tax shall be charged to retail dealers 
BE WRB Ficaicceckcaccvdssnsnlonanieicase: 


INSURANCE AGENTS. 


eee ee eeeeeeeeeeee 


Each agent of mutual or assessment insurance com- 
panies, fire, accident, or life, in each county in 
which they do business, per annum, to be collected 
by the County Court Clerk ......... 


$75 00 


50 00 
30 OO 
20 OO 


5 00 


DO OO 


10 OO 


10 00 


But nothing in this Act shall be construed so as to levy a tax 
upon insurance agents who are legally licensed to do business by 


the Insurance Commissioner. 
ITINERANTS 

All persons, whether physicians or not, either selling 
medicines or advertising their services, or both, by 
appearing on the streets, or elsewhere, and making 
harangues for the purpose of advertising as afore- 
said, in each county, per ANNUM.............eeeeeeeeees 

INTELLIGENCE OFFICES 
Keepers of each, per annum........ jos ibeeedecncuedieidatl 
LIGHTNING-ROD DEALERS. 
Each, per annum, in each county in which they do 
IEE Gs viis ee civcnnuns panekh dea kps bedecccccecsecsievatawhnhs 


$100 00 


40 00 


100 00 


—;, 


LIVERY AND FEED STABLES. 
On each stall, per annum. ........00..cccccccccrsccsscseccees $ 1 00 - 


LIQUOR DEALERS. 


Wholesale, each, per annum, and in addition taxed 
NINN sav enscccdnstsssncccensscsencescs coccsees 200 00 
Retail, taxed as other merchants, and in addition 
shall pay as follows: 
In cities, taxing districts, or towns of 5,000 inhab- 
itants OF OVEF, PET ANNUM .........ce0ee ceeeeeeeeeeeeeees 200 00 
At any place not a city, taxing district, or town, or 
any city, taxing district, or town of less than 5,000 
inhabitants, per ANNUM ..........cceesereeeeeeeereceeeeees 150 00 


Persons selling liquor in quantities of a quart or more, ex- 
cept manufacturers who sell to. be sold again, are wholesale 
dealers, and persons selling in smaller quantities than a quart 
are retail dealers; and the above tax on liquor dealers applies 
to all druggists, except in case of wine for sacramental purposes 
and alcohol for domestic purposes. Persons keeping a bar on fe 
steam-boats, flat-boats, or other vessels or water crafts, shall pay 
a tax of $300 per annum in lieu of all other taxes, to be paid 
in any county they may elect. 


LITIGATION. 

Each suit in law or equity, including applications 
for partition, to be paid by the unsuccessful party, 

except in case Of partition..............s.sseeeseceeeee os $2 50 


Each indictment or presentment...... ........scc000 eee 5 00 
Each appeal to Supreme Court in criminal cases, if 
defendant is unsuccessful...... +. ...scseeee seceevees 7 50 
Each appeal on writ of error or certiorari from a Cir- 
cuit or Chancery Court to Supreme Court............ 5 00 
Each appeal or certiorari from a Justice of the Peace 2 00 
Each case submitted under the small offense law ...... 2 00 


Each case before a Mayor or Recorder’s Court, or be- 
fore any Police Court having jurisdiction of offenses 
in any taxing district in the State, provided such 
tax can be collected in money ..........:++-sseceeeseees 1 00 


pe 


(And said officer collecting said tax on litigation, and in said 
causes, and under the small offense act, and the officer holding 
the Police Court in the towns and cities in the taxing districts 
of this State, shall report the amount collected by them every 
ninety days, and pay the same over to the Clerk of the County 
Court, taking duplicate receipts, one of which shall, without 
delay, be forwarded to the Comptroller.) No tax shall be paid 
on application for dower or homestead, and no tax on applica- 
tions of guardians to sell property for maintenance of wards or 
to entrench on property of wards, and no tax on suits brought 
by State, county, or municipalities to collect taxes. 


LUMBER DEALERS, 
Lumber dealers who buy and sell sawed lumber, and dealers 
in saw-logs aud staves, must pay privilege and ad valorem tax 


as merchants. 
MARRIAGE LICENSE, 


Each (for school purposes, and the tax to be kept in 


CORRE rccescvccesscaredccodingnsess ssobieseccoccsevcesasenenes g 1 00 
PEDDLERS. 

(Buying or selling for profit, or both.) 
If on foot, in each county, each, per annum............ 10 00 
If with horse or vehicle, in each county, each, per 

annum ..... J cbwoedcopeeectinpensdteneahedusccsdccnccassassedes 20 00 
If with more than one horse, for each additional horse, 

in each county, each, per annum..............0..esee 8 00 
Of patent medicines and nostrums, if on foot or hones, 

in each county, each, per annuUM.............ceeeceeee 40 00 
Of patent medicines and nostrums, if with horse and 

wagon, in each county, each, per annum............. 100 00 

PARKS. q 

Public parks (where visitors are charged an admission 

FOR), Gs: BO CIA, siniiccdnexeies cseccccvccccccensentan 100 00 
Base-ball parks (where an admission fee is charged), 

POP GOMUM cccseccvccccecgvoscccoveccccsoscc coscccccescssecess 150 00 

POUL-SELLING. 


Each person, company, firm, or corporation engaged 
therein, each, per ANNUM. ........cseeeessereeeeeeeeeees 
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PAWN-BROKERS. 
In cities, towns, or taxing districts of 40,000 inhab- 
itants, or over, each, per annum $100 00 
In cities, towns, or taxing districts of 30,000 to 40,- 
000 inhabitants, each, per annum............... beceh be 80 00 
In cities, towns, or taxing districts of 20,000 to 30,- 
000 inhabitants, each, per annum.............0..00006: 00 
In cities, towns, or taxing districts of 10,000 to 20,- 
000 inhabitants, each, per annum 00 
In cities, towns, or taxing districts of 
000 inhabitants, each, per annum 00 
In cities, towns, or taxing districts under 5,000 in- 
20 00 
20 OO 
And in addition they shall pay a tax as other merchants. 


PLUMBERS AND GAS FITTERS. 


Charged as merchants. 


RACE-TRACKS. 

Tracks of one mile or more, each, per annum 
Tracks of half mile, each, per annum 
ry” ° . oa 
Cracks of quarter mile, each, per annum. .... ......... 
Book-makers on horse-races, each agent, firm, or 

person, corporation, or firms in each county, each, 

per annum 

RAILROAD TICKET AGENTS AND SCALPERS. 

Except agents actually on line of railroad. 
In cities, towns, and taxing districts of over 20,000, 

per annum 
In cities,*towns, and taxing districts under 20,000, 

and in counties, per annum 

RESTAURANTS. 

Same as hotels on each room, and in addition as follows: 
In cities, taxing districts, or towns of 20,000 inhab- 

itants, or vver, each, per annum 
In cities, taxing districts, or towns of 10,000 to 20,- 

000 inhabitants, each, per annum.....................- 40 
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In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, each, per annum 

In cities, taxing districts, or towns of 2,000 to 5,000 
inhabitants, each, per annum 

In cities, taxing districts, or towns of less than 2,000 
inhabitants, each, per annum 7 

In counties not in towns, cities, or taxing or taxing 
districts 


SAMPLE SELLERS. 


Persons selling goods to consumers by sample, or tak- 


ing orders from consumers by sample, or taking 

measures, in each county, each, -per annum.......... 
SECURITIES. 

Dealers in (other than brokers or bankers). 

In cities, towns, or taxing districts of 20,000 inhab- 
itants or over, each, three cents on each dollar em- 
ployed, but in no instance to be less than, per an- 
num 

In cities, towns, or taxing districts under 20,000 in- 
habitants, and in counties not in cities, towns, or 
taxing districts, one and one-half cents on each 
dollar employed, but in no instance less than, per 
annum 

SELLING FRUIT TREES AND SHRUBBERY. 

Each person, company, or firm, selling fruit trees or 
shrubbery, for each agent, in each county, per an- 
num 

SELLERS OF GOODS AT PUBLIC OUTCRY. 
(Other than auctioneers. ) 
Each person, or firm, in each county, per annum 


STOCKS AND BONDS. 


50 OO 


20 00 


10 00 


15 00 


Dealers in (other than brokers and bankers). Tax same as 


dealers in securities. 


SHAVING NOTES. 


Taxed same as dealers in securities and stocks and bonds. 
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STREET-CAR COMPANIES. 
In cities, towns, or taxing districts of 20,000 inhab- 
itants, or over, each, per ANNUM...........66- cee seees 
In cities, towns, or taxing districts of less than 20,- 
000, or over 10,000 inhabitants, each, per annum.. 
In cities, towns, or taxing districts of under 10,000 
inhabitants, each, per ANNUM .........+0+seeeceeeeeeee 


SEWING MACHINES—DEALERS IN OR AGENTS. 

Selling sewing machines, either directly or by sam- 
ple, in counties of 40,000 inhabitants, or over, in 
each county, each agent and dealer, per annum.... 
Selling sewing machines, either directly or by sample, 
in counties of under 40,000 inhabitants, in each 
DRE: GR. OP INU ristieiesiesinssaisscoecvcssccsecs 


$350 00 


150 00 


50 00 


20 00 


10 00 


(Merchants selling sewing machines upon which they pay a 
tax as on other merchandise, not to pay the tax required of sell- 
ers by sample; Provided, They sell the same in any one estab- 


lished business place. ) 
SKATING RINKS. 
In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, each, per ANNUM..............0eeeee «- 
In cities, taxing districts, or towns of 10,000 to 20,- 
000 inhabitants, each, per annum................000+. 
In cities, taxing districts, or towns of 5,000 to 10,- 
000 inhabitants, each, per anoum..................0+: 
In cities, taxing districts, or towns of less than 5,000 
inhabitants, each, per annum ..............csseeeeeeeees 
In counties not in cities, towns, or taxing districts. ... 
SALE STABLES, 
SN I NII 5 cs cncnconsiecnccseds ctccscesccescevens 
SHOOTING-GALLERIES AND STANDS. 
NE MINING Avena andeksntndes chovsobens cvncvecsccceccess 
STOCK-YARDS AND DEALERS IN STOCK. 
I oititiaascucibensincsnses sincsoccoen’ 
THEATERS. 
In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, each, per ANDUM.............0--eeeeeees 


$150 00 


75 00 


40 00 


20 00 
40 00 


1 00 
20 00 


10 00 


a ioe 


In cities, taxing districts, or towns of 10,000 to 20,- 


000 inhabitants, each, per annum..................s000 
In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, each, per annum 
In cities, taxing districts, or towns of 3,000 to 5,000 
inhabitants, each, per annum 
In cities, taxing districts, or towns of 1,500 to 3,000. 
inhabitants, each, per annum 
In cities, taxing districts, or towns of less than 1,500 
inhabitants, each, 
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POP ANTM, cecececcececccceccecceeseenees 


VARIETY THEATER ESTABLISHMENTS, 


Each, 


OF GR i cidctenicnickd: avpiednk cectnccsoncseabosial 
WATER COMPANIES. 
In cities, taxing districts, or towns of 40,000 inhab- 
itants, or over, per annum......... sieunngseane: Gee 
In, cities, taxing districts, or towns of 20,000 to 40,000 
SUR OONEE, TP CU sine os nnd 00s Sttansveccccccoscccesees 
In cities, taxing districts, or towns of 10,000 to 20,000 
STOR, WF CN iis sini ce es ith vce covcivsccesedcon 
In cities, taxing districts, or towns of 5,000 to 10,000 
MAMA RUONED, WU OR iiiccs cicdeiics cdicccavcctccceonen 
In cities, taxing districts, or towns of 500 and less 
than 5,000 inhabitants, per annum..............s00++. 


TELEPHONE COMPANIES. 
Each telephone box, per annum. .........0....cceeeeeeeees 
TELEGRAPH COMPANIES 


For each office or station in a city, taxing district, or 
town of 40,000 inhabitants, or over, per annum.... 
In a city, taxing district, or town of 20,000 inhab- 
itants, per annum. 
In a city, taxing district, or town of 10,000 to 20 ,000 
in habitants, per annum........ Mildahaepubavccupevomaeeenl 
In a city, taxing district, or town of 5,000 to 10,000 
UOORNINON, BIE RII cicnvencciepeacscavecccesccscosecses 
In a city, taxing district, or town of 2,000 to 5,000 
I, cic etecticsssnciicccccoccesosccctacs 
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00 
00 
00 
100 00 


50 00 


50 


500 00 
300 00 
150 00 
50 00 


10 00 
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VEHICLES. 
If run for profit within the limits of this State, with- 
out reference to the residence of the owner, drays, 
express wagons, and carts (except those of express 
companies and butchers paying a privilege tax, and 
except those of farmers or gardeners hauling their 
own produce; also except those manufacturers 
hauling their own manufactured articles, except 
dealers delivering their goods), carts or wagons 
hauling coal or pig-iron as a business, shall pay, 
when drawn by one horse, each, per annum......... $1 00 
When drawn by more than one horse, for each addi- 
tional horse, each, per annum. .............csscesseeeees 1 00 
Hacks, carriages, or wheeled vehicles carrying pas- 
sengers, that run for profit in this State, without 
reference to the residence of the owners, when 


drawn by one or more horses, each, per annum...... 5 00 
Omnibuses, and transfer wagons, each, per annum... 10 00 


Hacks, or other velicles carrying express matter of any char- 
acter or value, in addition to the above, shall pay a tax of $10 
per annum in each county through which they may run. 


WAREHOUSEMEN 


Not paying a tax as commission merchants, each, per 
ANDUM.........+. Jose reedepsndedbecncebouvesbecrcencntss bees ede $50 00 


And this shall be instead of and cover all taxes for the sell- 
ing of produce or other articles stored in their warehouses by 
such warehousemen, but this shall not be so construed to ex- 
empt commission merchants from taxation as provided by law ; 
Provided, The tax herein levied on such warehousemen shall 
apply only to those carrrying on business in an incorporated city 
or town, or a taxing district, provided no tax shall be demanded 
of warehouses not charging storage. 

Sec. 5. Be wt further enacted, That the following corporations 
shall pay directly to the Comptroller's office the following taxes, 
and for the faithful collection of same the Comptroller is hereby 
required to enter into an additional bond in the penal sum of 
$100,000, and shall be entitled to a compensation of one and 
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one-half per cent., to be retained out of such collections, pro- 
vided no commissions for said collections are allowed other col- 
lectors or attorneys: 

EXPRESS COMPANIES, 

(In lieu of all other taxes except ad valorem tax.) 

If the lines are less than 100 miles long, per annum, $1,000 00 
If the lines are over 100 miles long, per annum........ 3,000 00 
The above tax only applies to express companies running or 
doing business Ov Cars or boats, etc. 
RAILROAD COMPANIES 
(Taxed according to statute.) 
SLEEPING-CAR COMPANIES. 
Each company doing business in the State, on each 
CAF, POF ANNUM. ........cc000. Siie canna nennevdeseneee nk. ae 
TELEGRAPH COMPANIES. 

(Taxed according to statute. ) 

Sec. 6. Be it further enacted, That all insurance companies 
shall pay directly to the Insurance Commissioner the following 
taxes in lieu of all other taxes: 

Life (foreign), 24 per cent. on gross premium receipts, paya- 
ble semi-annually. 

Fire (foreign), 24 per cent. on gross premium receipts, paya- 
ble semi-annually. 

Home fire and life, 14 per cent. on gross premium receipts, 
payable semi-annually. 

Sec. 7. Be it further enacted, That the income derived from 
all shares of stock in any corporation which are by their char- 
ters exempt from an ad valorem tax, or from bonds exempt from 
any such tax, shall pay a tax of five per cent. per annum upon 
the amount of such income. 

Sec. 8. Beit further enacted, That any and all parties, firms, 
or corporations exercising any of the foregoing privileges must 
pay the tax as set forth in this Act for the exercise of said priv- 
ilege, whether they make a business of it or not; and this Act 
shall not be so construed as to exempt any person, firm, or cor- 
poration whatever exercising any of the foregoing privileges 
from the payment of the tax herein prescribed for the exercise 
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of said privilege, except as herein provided ; and it is hereby de- 
clared a misdemeanor for exercising any of the foregoing privi- 
leges without first paying the tax prescribed for the exercise of 
said privilege; and all parties so offending shall be liable for a 
fine of not less than fifty nor more than five hundred dollars. 
Sec. 9. Be it further enacted, That all laws, or parts of laws, 
in conflict with this Act be, and the same are hereby, repealed, 
and that this Act take effect from and after its passage, the pub- 
lic welfare requiring it. 
Passed March 26th, 1887. 
Z. W. EWING, 
Speaker of the Senate. 
W. L. CLAPP, 
Speaker of the House of Representatives. 
Approved March 29th, 1887. 
ROBT. L. TAYLOR, 


(yovernor. 


| Acts 1873}. 
CHAPTER 44. 
AN ACT to facilitate the Collection of Revenue. 


Secrion 1. Be it enacted by the General Assembly of the State 
of Tennessee, That in all cases in which an officer charged by 
law with the collection of revenue due the State, shall institute 
any proceeding or take any steps for the collection of the same, 
alleged or claimed to be due by said officer from any citizens, 
the party against whom the proceeding or step is taken shall, 
if he conceives the same to be unjust or illegal, or against any 
statute or clause of the Constitution of the State, pay the same 

: under protest, and upon his making such payment the officer or 
Collector shall pay such revenue into the State Treasury, giving 
notice at the time of payment to the Comptroller that the same 
was paid under protest; and the party paying said revenue 
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may, at any time within thirty days after making said payment, 
and not longer thereafter, sue the said officer having collected 
said sum, for the recovery thereof, and the same may be tried 
in any Court having jurisdiction of the amount and parties, and 
if it be determined that the same was wrongfully collected as 
not being due from the said party to the State for any reason 
going to the merits of the same, then the Court trying the case 
may certify of record that the same was wrongfully paid, and 
ought to be refunded, and thereupon the Comptroller shall issue 
his warrant for the same, which shall be paid in preference to 
other claims on the Treasury. 

Sec. 2. Be it further enacted, That there shall be no other 
remedy in any case of the collection of revenue, or attempt to 
collect revenue illegally, or attempt to collect revenue in funds 
only receivable by said officer under the law, the same being 
other or different funds than such as the tax-payer may tender 
or claim the right to pay, than that above provided, and no writ 
for the prevention of the collection of any revenue claimed, or 
to hinder and delay the collection of the same, shall in anywise 
issue, either injunction, supersedeas, prohibition, or any other writ 
or process whatever, but in all cases in which for any reason any 
person shall claim that the tax so collected was wrongfully or 
illegally collected, the remedy for said party shall be as above 
provided, and in no other manner. 

Sec. 3. Be it further enacted, That in all such cases, if the 
Court shall certify of record in the cause that it appears from 
the evidence before the Court that the officer against whom said 
suit is brought has acted in good faith, and has defended said 
suit with proper diligence and care, the necessary cost of said 
cause shall be taxed as now provided by law in criminal causes, 
and be paid by the State. 

Sec. 4. Be tt further enacted, ‘That in all cases where suits, or 
actions of any kind, are brought against any person charged by 
law with the collection of revenue, for the recovery of the tax 
paid as hereinbefore provided, it shall be the duty of the Dis- 
trict Attorney-general for the District or Cireuit in which the 
suit shal] be brought to attend to the same, and conduct the de- 
fense thereof. And in the event the defense is successfully 


made, the said Attorney-general shall be entitled to a tax fee 
of ten dollars ($10), to be taxed to and be paid by the party 
having brought the action against said officer, but if the Court 
‘hearing the cause shall be of opinion, and so determine and ad- 
judge, that the act of the officer was not in good faith, or shall 
fail to certify, the officer shall pay costs, and shall also pay a tax 
fee of ten dollars to the Attorney-general. 
Sec. 5. Be it further enacted, That nothing in this Act shal 
be so construed or have the effect to subject any officer of the 
State to any suit for a refusal on his part to accept in payment 
of revenue to the State any kind or description of funds, or 
securities or papers other than such as he may be authorized 
and required to receive for the time being by law. 
Sec. 6. Be it further enacted, That this Act shall take effect 
from and after its passage, the public welfare requiring it. 
Passed March 20, 1873. 
W. 8S. McGAUGHEY, 
Speaker of the House of Representatives. 
A. +4 LACEY, 
Speaker of the Senate. 


Approved March 21, 1873. 


JOHN C. BROWN, 


Governor. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D. 1890. 


No. 1381. 


VA ALLEN, Comptroller of tne State of 


lennessee 


’ 


PULLMAN’S PALACE CAR COMPANY, 
1 ppel 


SRIEF FOR APPBLLEE. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, A. D. 1890. 


No. 13881. 


J. W. ALLEN, Comptroller of the State of 
Tennessee, 
Appellant, 


PULLMAN’S PALACE CAR COMPANY, 
Appellee. 


BRIEF FOR APPELLEE. 


ne 


The present case, like that of Zennessee v. The Pull- 
man Southern Car Company, 117 U. S., 51, exhibits an 
attempt of the state of Tennessee to raise a revenue 
for the state out of the inter-state transportation serv- 
ice of the defendant. It was there attempted under 
the form of a tax upon what was declared to be a privr- 
lege, conferred by the state of Tennessee, to do busi- 
ness in the state. The same case presented also an 
instance of the unqualified acquiescence by the defend- 
ant in the tax, so far as it was confined to certain 
cars “which ran wholly within Tennessee;” for that 
tax was paid and no appeal was taken from so much 
of the decree, though the ez/zve act was believed and 
was held here to be unconstitutional. This case ex- 


to 


hibits a renewed effort to do precisely what was pre- 
cluded by this court in the former case and in the case 
of Pickard, Comptroller, against the same defendant, 2é., 
p. 34. We have here the same provisions of the state 
constitution; the same legislative declaration that “ do- 
ing business in the state” by sleeping car companies is 
a “privilege,” the same general and undiscriminating 
imposition of a fixed sum per annum upon each car 
used; the same comprehensive prohibition upon “ doing 
business in the state” until the tax shall have been 
paid; analogous provisions for enforcing the law and 
penalties for its infraction. 

The principal difference lies in the fact that the 
annual imposition of $50 per car under the acts of 1877 
and 1879 and of $75 per car under the act of 1881 is 
increased by the act of 1887 to the sum of $500 on each 
car doing business in the state. 

This case, number 1381, has elements in which it is 
similar to the one following it on the docket, number 
1382, but in other elements they differ, so that they must 
in argument be considered separately. 
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By the general revenue act of the state of Tennessee 
for 1887 it is provided as follows: 
“That the rate of taxation on the following privileges shall be as 


follows: 


‘** Sleeping cars—Each company doing business in the state on each 


car per annum, $500.” 

To these clauses may be added the following, which 
was not in former statutes, and is deemed by the coun- 
sel for the state to be significant and important. (Ap- 
pellant's brief, pp. 21, 22, 30,31.) The italicized words 
indicate the phrases thus deemed important. 


“Sec. 8. Be it further enacted, ‘That any and all parties, firms or 
corporations exercising any of the foregoing privileges must pay the 


tax as set forth in this act for the exercise of such privilege, whether 


they make a business of it or not.” 


The business of a sleeping car company in the state 
of Tennessee of course takes on two forms. Upon the 
lines of through travel across this narrow state some 
local business is incidentally done in the carriage of 
passengers between points within that state, but the 
amount of that is verysmall. Avery few cars have also 
been run upon a route between Memphis and Nashville, 
which is wholly within the state. There is therefore 
involved here now, /vrs¢, the power of the state to im- 
pose a tax at all upon the cars that are run across the 
state in an inter-state service, although some local busi- 
ness is incidentally done upon them, and second, the 
validity under the exactions of the present statute of 
the tax imposed upon the cars run locally. 


Constituting the service of sleeping cars “ doing busi- 
ness in the state” we have then in fact: 

An absolutely inter-state transportation of 
passengers on through cars run over long 
lines; 

An incidental and occasional transportation 
by these same cars of passengers between 
points within the state; 

A carriage of passengers upon a small number 
of cars on a local line between Nashville 
and Memphis. 

Theact imposing the tax, however, makes nosuch qual- 
ification or discrimination in the service; it takes no ac- 
count of differences inthe kind of passengers taken by any 
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cars or any company. The termsof the act are general 
and universal. The tax is exacted of “ Each company 
doing business in the state, on each car, per annum, 
five hundred dollars.’ The act makes no provision for 
the separation of one form of business from another; it 
calls for no reports or discovery by the companies of 
the amount of transportation within the state or of the 
service of cars on any local line. By a// cars used the 
company is doing business in the state, and the imposi- 
tion is absolute and peremptory of $500 on each and 
every car that is used in the business. 


The right to do the business of inter-state transpor- 
tation within or across the state of Tennessee is no 
privilege conferred by that state. The sovereignty of 
the state extends to every right which exists by its own 
authority, Zrvans. Co. v. Wheeling, 99 U.S., 279, but it 
halts when that right is one derived from an- 
other source, and is one which the state has no 
right or power to prevent. Its own declaration is 
powerless to make that a privilege which otherwise is 
not so. People v. Comp. Gen. Trans., 107 U.S., 63; Zenn- 
essee V. Pullman, etc., Co., 117 U.S., 52; Packard v. Same, 
76., 34. ‘‘ Transportation is * * * commerce itself; 
‘and every obstacle to it, or burden laid upon it by leg- 
‘“islative authority, is regulation.” Razlroad Company v. 
Hlusen, 95 U.S., 470. A privilege tax is a license tax, it 
being unlawful to do the thing without paying the tax. 
Pickard v. Pullman, etc., Co., supra, 44, and “‘ the exaction 
“of a license tax as a condition of doing any particular 
“ business is a tax on the occupation; and a tax on the 
‘occupation of doing a business is surely a tax on the 
“business.” Leloup v. Mobzle, 127 U.S., 645. The do- 


ing the business is subjected to a condition, and no 
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condition whatever can be lawfully imposed, for that 
subjects the business to regulation, and even destruction 
by the state. This is a simple statement of what this 
court has declared again and again; and if the cases of 
Leloupv. Mobile and Pickard v. The Pullman Company 
are not to be overruled they seem conclusive upon this 
issue. 

In the present case the tax is general; it is laid on 
the entire business done, inter-state or otherwise, for it 
places under-a condition each particular car doing busi- 
ness in the state even occasionally. This scope of the 
statute is not limited by the qualifying suggestion of 
counsel (#rze/, p. 5) that no tax is claimed for the cars 
‘employed in purely inter-state commerce.” If there 
were any such cars no exemption of them could be 
found in the terms or natural operation of the law. But 
there are no such; and the claim of counsel for the state 
is express that the law applies to all cars which, though 
always running on inter-state lines, carry passengers in- 
cidentally between points within the state. In the sec- 
ond assignment of error (Srzef, pp. 8 and 9) counsel 
says: 

‘‘'The court should have held that appellee was liable under the 
statute, to pay the tax upon all cars that were employed to any ex- 
tent, whether exclusively or otherwise, ##@ in the transportation of 
persons from one point to another wholly within the state of 
Tennessee.” 

But all the inter-state cars are at one time or another 
so employed, and are thus brought within the act, even 
if the qualification {of counsel be allowed. In this, its 
mildest form, this statute imposes a condition upon the 
doing of an inter-state business upon these cars, that 
the tax upon them for interior business done asually and 
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incidentally be first paid. We need not question here at 
all that a proper tax may be laid upon that interior 
commerce; but the state must find some other way, as 
it easily may do if that interior commerce be the only 
intended subject of taxation, of ascertaining the amount 
of it and of enforcing the tax imposed. 


But no such qualification can be imported into the 
statute. Exactly as in the case of Leloup v. ATobzle, this 
statute imposes in termsa general license tax which is a 
condition of doing business tn the state. Referring to that 
case this court, in 7elegraph Co. v. Alabama, 132 U. S., 
477, said: “ This court heid * * * that a general 
‘license tax on the telegraph company affected its en- 
“tire business, inter-state as well as domestic and in- 
“ternal, and was unconstitutional.” 

The reasonable and natural effect of a statute must 
determine its purpose and must be taken to indicate the 
intent with which it was passed. Aaz/voad Company v. 
Hlusen, 95 VU. S., 472. 

In Lyng v. Michigan, 135 VU. S., 166, this court 
said: 

‘* We have repeatedly held that no state has the right to lay a tax 
on interstate commerce in any form, whether by way of duties laid 
on the transportation of the subjects of that commerce, or on the 
receipts derived from that transportation, or on the occupation or 
business of carrying it on, for the reason that such taxation is a 
burden on that commerce, and amounts to a regulation of it, 
which belongs solely to Congress. Leloup v. Mobile, 127 U. S., 
640, 648, and cases cited.” 
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We have thus cons##ed the subject-matter of the 
second assignment of error, which was that the court 
should have held the appellee liable to pay the tax upon 
all cars employed to any extent, whether exclusively or 
otherwise, in the transportation of persons from one 
point to another within the state of Tennessee. 

We have now to consider the frst assignment of 
error, which is, that this Tennessee statute ought not to 
have been-held to embrace, and to impose a burden 
upon, inter-state commerce at all. It is contended that 
the court should have determined in construction that 
the statute related only to such internal transportion as 
was begun, conducted and ended within the state. 


It is further contended that the court below, having 
construed the statute to affect the entire business of the 
appellee, inter-state as well as internal, should have 
held distinct and separable the two forms of transporta- 
tion and should have held the statute valid as to the 
latter. 


As to the proposition that the statute should be so 
considered as to confine the legislative intent to internal 
business exclusively, we submit that the terms of the 
statute are not susceptible of any such construction. 
It is admitted that the state court has never so consid- 
ered this statute. Counsel might also, it seems to us, 
have admitted that the state court has, in fact, held it 
not to be thus confined, for there is no difference be- 
tween this statute and that of 1877, which the chan- 
cery court of Tennessee passed upon in Pud/man Co. v. 
Gaines, 3 Tenn. Ch., 587, in a ruling which was consid- 
ered by this court in the Pickard case, 117 U.S., p. 51. 


It is a license tax,a general condition upon doing 
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business at all in the state. It is not measured by 
amount of business nor by earnings, nor by number of 
passengers. It is not atax uponthe company doing the 
business. It is laid on the cars. Ever since the case of 
Brown v. Maryland, 12 Wheat., 419, this court has ap- 
plied the rule that “ where the burden of a tax falls on 
‘‘a thing which is a subject of taxation, the tax is to be 
‘“ considered as laid on on the thing rather than on him 
“ who is charged with the duty of paying it into the 
“treasury.” TZelegraph Co. v. Texas, 105 U.S., 465. The 
tax is laid on the cars, and upon all the cars doing busi- 
ness in the state. Asin Z7elegraph Company v. Alabama, 
132 U.S., 477, it is a general license tax which “ affects 
‘the entire business, inter-state, as well as domestic and 
internal,” and it is an entirety and cannot be otherwise 
considered. 


We intend no suggestion that the local business done 
on inter-state cars is not a proper subject of taxation. 
Where, as in Ratlerman v. The Telegraph Company, 127 
U.S., 424, and Zelegraph Company v. Alabama, 132 U. 
S., 477, the record of the case presents these forms of 
business already separated, or presents the means by 
which the separation may readily be made, and where 
the act imposing the tax furnishes a basis for the ap- 
portionment and collection of the tax upon the com- 
merce wholly internal, the proceedings suggested by 
this assignment of error may be feasible, but in the 
present case there is no separation of the internal from 
the inter-state commerce presented by the record, 
nor does the act by which the tax is imposed contem- 
plate any such separation. 


The Act has no provision indicating that the state 
contemplated or intended or was otherwise than indif- 
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ferent to any ascertainment and separation of the inter- 
nal business of the appellee for taxation. There isnoth- 
ing to indicate that if the appellee itself had separated it, 
and offered to pay a tax on its inter-state business, they 
would not have refused to accept it, as was done in the 
case of the Zelegraph Company v. Alabama, supra. 
Moreover, if this act should be held applicable to the 
business of the appellee done locally within the state, 
and valid when so applied, how under this act could a 
tax be defined and paid on that business? As has been 
stated, the tax is not measured by the amount of’ the 
business, but by the number of the cars. What tax 
should be paid, and on how many cars? With the pos- 
sible exception of the small number of cars running be- 
tween Memphis and Nashville, the through cars, a very 
great number of them, all running on inter-state lines 
exclusively, do now and then a local business incident- 
ally in the transportation of passengers between 
points within the state of Tennessee. The total 
amount of this interior business is insignificant; but the 
tax imposed by this act if enforced upon all these cars 
would be destructive of all the business. The rail- 
way companies are compelled to transport and furnish 
their facilities for travel to all who apply, and the sleep- 
ing car companies are compelled to furnish their ac- 
commodations to the passengers of the railway com- 
pany. It is not practicable to avoid this local business 
on through trains. The local travel is insignificant. 
The railways would not haul separate cars for it, nor 
would it be worth its cost to them or the appellee. 
How, under this act, can the taxation it provides for 
be apportioned? It is obvious that it was not the 
intent of the act that such separation or apportionment 
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should be made. It has made no provision therefor. 
It was not possible for the court to hold otherwise than 
as was held by this court in Prckard v. State of Tennessee, 
and in Leloup v. Mobile. It would be easy enough for 
the state of Tennessee, seeking in good faith to impose 
taxation only upon the internal service of the appellee, 
and not seeking by indirect methods to raise revenue 
for the state by a burden imposed upon inter-state ser- 
vice, to frame her laws so as to accomplish that purpose. 
The entire internal business in the state 1s so small that 
it would never of itself alone arouse such activity and 
persistence on the part of the state. The present law 
comes directly within the observations of this court in 
the case of Leloup v. Mobile. 127 U.S., 647, as follows: 

‘* But it is urged that a portion of the telegraph company’s business 
is internal to the state of Alabama, and therefore taxable by the 
state. But that fact does not remove the difficulty. ‘The tax affects 
the whole business without discrimination. There are sufficient 
modes in which the internal business, if not already taxed in some 
other way, may be subjected to taxation, without the imposition of a 
tax which covers the entire operations of the company.” 

The act cannot be confined in construction to inter- 
nal transportation alone, nor upon this record and 
under this statute can any separation of the inter-state 
and the domestic transportation be made for the pur- 
pose of taxation. 


In regard to the few cars run between Memphis and 
Nashville we have made no question that the local 
transportation is a proper subject of reasonable taxation 
when the state deals with it by itself in good faith. 


s 
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The objection now made is to the exaction under this: 
particular section. 

There were two of these cars. The earlier statutes 
imposed a license fee of $50 and afterwards of $75 per 
annum. ‘This tax was paid on these cars as is shown in 

-ullman Company v. Nolan, 22 Fed. Rep., 278, and in 
Pickard v. Pullman Company, \17 U. S., 34. After it 
was held in this court in 1886 that the statutes impos- 
ing those license fees were void and that the cars 
running inter-state were not subject to taxation, the 
new statutes in question in this case raised the exaction 
to $500 per car. During a considerable time the run of 
these two cars remained unchanged. ‘Then their route 
was changed, one car being run from Memphis to 
Louisville, and the other from Memphis to Atlanta, 
running in one night from Memphis to Nashville, lying 
over during the day because the railroad companies 
would not haul them on their day trains, and proceeding 
at night to complete their route. This change involved 
the placing of four cars instead of two upon this run. 
Very vigorously and very often in the brief for appel- 
lant this change of the route of these cars is charged 
to be an attempted evasion of the taxing statute. It ts 
sufficient to say that the question of liability must always 
remain with the court, not to be evaded if the tax is just; 
and that if it were true that the route was changed to 
avoid taxation, still it was lawful to change the route, and 
there could be no other evasion sought than that of 
the extraordinary imposition made by the present 
statute. These cars run regularly from Memphis 
through Nashville, to Louisville, Kentucky, and from 
Memphis, through Nashville, to Chattanooga and At- 
lanta, running into Alabama and Georgia before reach- 
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ing Chattanooga and then onto Atlanta. Under the 
existing statute the exaction attempted for the privilege 
of local transportation in Tennessee is out of all pro- 
portion tothe revenue that can be earned in that service. 
[f the statute can be enforced upon these few cars, and 
upon the occasional extra cars, making one trip, which 
is what is claimed by appellant (A7zef, p. 21, 30), the 
state would raise upon them a revenue equal to what 
it would have received from the interstate cars under 
the statute held to be void in the Peckard and J7ennessee 
cases. It would thus make itself good for the loss of 
revenue in its failure to impose taxation upon the inter- 
state cars. Counsel expressly asserts the right, and 
almost declares the intent of the state to do this, and 


insists that the execution of the purpose is beyond the. 


interference of the federal courts. (ref, p.47.) The 
state would have little ground to complain, if it were true, 
that such an attempt to evade the decisions of this court 
above cited were met by a change of route of cars which 
had before run locally. It is well settled that this court 
will inquire intothe good faith of astate in its taxing laws 
in their relation to aconstitutional prohibition. In AZor- 
gan v. Loutstana, the court said: “Inallcasesof this kind 
“it has been repeatedly held that, when the question is 
“raised whether the state statute is a just exercise of 
“state power or is intended by roundabout means to in- 
“vade the domain of federal authority, this court will 
“look into the operation and effect of the statute to 
‘discern its purpose.” See Henderson v. Mayor of New 
York, 92 U.S.. 259; Cly Lung v. Freeman, 92 U.S., 275; 
Cannon v. New Orleans, 20 Wall., 587. And it is laid 
down that “in whatever language a statute may be 
“ framed, its purpose must be determined by its natural 
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‘and reasonable effect.” az/road Co. v. Husen, supra. 
But apart from these suggestions, we submit that the 
statute is void, as being a general license law upon all 
the business of the appellee, and that in its present form 
it cannot be made available for any purpose. As we 
have said before, the state of Tennessee, when it seeks 
in good faith to raise a reasonable revenue from the 
business of the appellee over which its power may law- 
fully be exercised, will have no difficulty in framing its 
laws so as to accomplish that end, and, we venture to 
believe, little difficulty in collecting the revenue. 


The objection that the tax should have been first paid 
in obedience to a statute of the state of Tennessee, 
and then suit brought to recover the money the pay- 
ment of which had been unlawfully coerced, is without 
foundation. It is sufficiently disposed of in the case of 

vindexter v. Greenhow, 114 U. S., 270. It has been 
passed upon as to this particular statute in Unzted States 
Exp. Co. v. Allen, 39 Fed. Rep., 718. If the statute im- 
posing the tax is void, it conferred no right upon the 
state and imposed no duty upon the appellee. 
, Epwarp S. I[sHam, 

JoHNn S. RUNNELLS, 

Of Counsel for the Appellee. 
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The revenue act of the state of Tennessee for the 
year 1889, provided as follows: 


Sec. 4. Be it further enacted, That the rate of taxation on the fol- 


lowing privileges shall be as follows (per annum): 
* * S . * 


Sec. 5. Beit further enacted, That the following corporations shall 
pay directly to the comptroller’s office the following taxes: 
. * * * 


SLEEPING CAR COMPANIES. 


(In lieu of all other taxes except ad valorem tax.) 

Each company doing business in this state, for one or more pas- 
sengers taken up at one point in this state and delivered at another 
point in this state, and transported wholly within this state, per an- 
num, $3,000. 
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“Sec. 8. Be it further enacted, That any and all parties, firms or 
corporations exercising any of the foregoing privileges must pay the 
tax as set forth in this act for the exercise of such privileges, whether 
they make a business of it or not.’’ 

For the enforcement of this tax in this case the comp- 
troller of the state issued his warrant for the tax which 
was levied upon the sleeping car Wetumpka, a car run- 
ning in an inter-state service and the property of the 
appellee. The sheriff had possession of this car and 
had advertised it for sale. Upon a bill filed by the ap- 
pellee the court below enjoined the enforcement of the 
statute and this appeal has been brought from that de- 
cree. 

As in the case last argued, No. 1381, so in the case 
now at bar, we have to say that it illustrates the persist- 
ent effort of the state of Tennessee to raise revenue for 
the state from the inter-state transportation service of 
the appellee. 

The modification made in the phraseology of the stat- 
ute is a manifest attempt to change its form without 
changing its operation and effect. The tax imposed 
will raise a revenue for the state just about equal to 
what it would receive under the statute held void by this 
court in /ckard, Comptroller, v. Pullman Company, and 
in Zennessee v. Pullman Company, 117 U. S. The total 
local service in Tennessee is so insignificant com- 
pared with the amount of the tax imposed that it 
is plain that the state had in view not that local serv- 
ice, but the entire service, inter-state as well as domes- 
tic, and zntended that the burden of the tax should fall 
upon the inter-state service. Vhis precise question under 
the same statute of Tennessee was considered in the 


case of Unzted States Exp. Co. v. Allen, 39 Fed. Rep. 
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715, and the judgment in that case was precisely in ac- 
cord with that of the circuit court in this case below. 
The appellee avers that the comptroller, for the enforce- 
ment of this tax, has seized upon a sleeping-car called 
‘Wetumpka,’ and now holds the same in his possession 
for sale: that this car when seized was in use in an 
inter-state transportation service, and as an instru- 
ment of inter-state commerce, and was in Tennessee 
only by virtue of such use. The statute is a manifest 
attempt to collect from a few cars the same amount of 
revenue that under former statutes it had sought to col- 
lect from many, and counsel for appellant insists upon 
the right of the state to do this. He insists that it is 
no ground of objection that the legislature zatended to 
compensate for the loss of its former claim to tax inter- 
state business by laying a heavier burden upon the in- 
ternal business. ‘The fact is, there practically is no in- 
ternal business, and the burden falls, as was intended, 
upon the inter-state service. He says that the loss of 
revenue in one direction must be compensated in some 
other, and it is. plain to see that this tax has no real re- 
lation to the internal business, but is intended to be a 
burden imposed upon, and a revenue raised from, the 
inter-state transportation of the appellee. 

We refer to and submit further in this case the ob- 
servations that are contained in our brief inthe preced- 
ing case, No. 1381. | 

EDWARD S. JSHAM, 
JOHN S. RUNNELLS, 
Of Counsel for the Appellee. 
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WILLIAM BYBEE VS. OREGON AND CALIFORNIA RAILROAD co. Il 


] Unirep Srates OF AMERICA, | _ . 
District of Oregon, ath 
To the Oregon and California Railroad Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, A. D. eighteen hundred and eighty- 
seven, pursuant to a writ of error filed in the clerk’s office of the 
circuit court of the United States for the district of Oregon, wherein 
William Bybee is plaintiff in error and you are defendant in error, 
to show cause, if any there be, why the judgment in the said writ 
of error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Given under myehand, at Portland, in said district, this Septem- 
ber 28, 1887. 

MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


| Endorsed :] No. 1167. U. S. circuit court, district of Oregon. 
Wm. Bybee vs. Oregon and California Railroad Co. Citation on 
writ of error. Filed Sept. 29,1887. R. H. Lamson, clerk, by R. B. 
Lamson, deputy clerk. 


UNITED STATES OF AMERICA, | 
State of Oregon. j 


We hereby acknowledge due service upon us of the within cita- 
tion on this 28 Sep., 1557. 
WHALLEY, BRONAUGH & NORTHUP, 
Ait’ys for Defendant. 


Z In the Supreme Court of the United States. 


WILLIAM BYBEE ) 


Us. 


No. 1167. 
> . 

ia! , ; Writ of Erro 

[ur OREGON AND CALIFORNIA RAILROAD CoMPANY. j ie 

Tue Unirep STaATEes OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, 
Greeting : 

Because in the records and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
the Honorable Matthew P. Deady, one of you, between William 
Bybee, plaintiff and plaintiff in error, and The Oregon and Cali- 
fornia Rajlroad Company, defendant and defendant in error, a mani- 
fest error hath happened, to the great damage of the said plaintiff 
in error, as by complaint doth appear, and we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid and in this behalf, do com- 
1—276 
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mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ,so that you have 
the same at Washington on the second Monday of October, A. D. 
eighteen hundred and eighty-seven, in the said Supreme Court to 
be then and there held, that, the record and proceedings afore- 
said being then and there inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States of 
America should be done. 

Witness the Honorable Morrison R. Waite, 
Seal United States Chief Justice of the Supreme Court of the 

Circuit Court,Ore- United States, this September 28, 1887. 
gon. 
R. H. LAMSON, 
Clerk of the Oircuit Court of the United 
States for the District of Oregon, 
By R. Bb. LAMSON, 
Deputy Clerk. 


[Endorsed:] In the Supreme Court of the United States. Wil- 
liam Bybee vs. The Oregon and California Railroad Company. Writ 
of error. Filed September 28, 1887. R. H. Lamson, clerk, by R. 
B. Lamson, deputy clerk. 


3 In the Supreme Court of the United States. 
WILLIAM BYBEE 


US. 


THe OREGON AND CALIFORNIA RAILROAD COMPARY. 


No. 1167. 
{ Writ of Error. 


Tue Unitrep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, Greet- 
ing : 

Because in the records and proceedings, as also in the rendition 
of the judgment of a plea which is the said circuit court, before the 
Honorable Matthew P. Deady, one of you, between William Bybee, 
plaintiff and plaintiff in error, and The Oregon and California Rail- 
road Company, defendant and defendant in error, a manifest error 
hath happened, to the great damage of the said plaintiff in error, as 
by complaint doth appear, and we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid and in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October, A. D. eighteen hundred 
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and eighty-seven,in the said Supreme Court to be then and there 
held, that, the records and proceedings aforesaid being then and 
there inspected, the said Supreme Court nmray cause further to be 
done therein to correct that error what of right and according to 
the laws and customs of the United States of America should be 
done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this September 28, 1887. 
[Seal of U.S. Circuit Court for Oregon. } : , 
R. H. LAMSON, 
Clerk of the Circuit Cowrt of the United 
States for the District of Ogegon, 
By R. B. LAMSON, 
Deputy Clerk. 
| Endorsed :] In the Supreme Court of the United States. Wil- 
liam Bybee vs. The Oregon and California Railroad Company. 
Writ of error. (Endorsed:) Filed September 28,1887. R. H. Lam- 
son, clerk, by R. B. Lamson, deputy clerk. 


4 In the Cireuit Court of the United States for the District of 
Oregon. - October Term, 1885. 


Be it remembered that on the 17th day of October, 1885, there 
was duly filed in the circuit court of the United States for the dis- 
trict of Oregon a transcript of record from Jackson county, Oregon, 
in words and figures as follows, to wit: 


5 In the Circuit Court of the State of Oregon for Jackson 
County. 
WititrAM Bysee, Plaintiff, 1 


7 S. 


THe OREGON AND UALIFORNIA RAILROAD COMPANY, Defadant:s 


Now, at this day, comes the defendant above named and petitions 
the above-named honorable court for an order removing this cause 
into the circuit court of the United States for the district of Oregon 
for trial, and for cause of such removal your petitioner represents 
that, as appears from the complaint and answer filed herein, the 
matter in dispute in this action exceeds, exclusive of costs, the sum 
or value of five hundred dollars and arises under laws of the United 
States, in this, that the defendant claims the right of way, by grant 
from the United States, over the ground occupied by that portion of 
the water ditch alleged in the complaint to have been injured and 
destroyed by defendant, while plaintiff asserts the right to occupy 
said ground with said diteh under tue mining laws of the United 
States. 
WHALLEY, BRONAUGH, 
NORTHRUP, DEADY & 
Py F. Fake, 

Attys for Defendant. 
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STATE OF OREGON, oa “ow 
’ oe 
Multnomah County, 


I, Walt W. Bretherton, being duly sworn, say on oath that I am 
secretary of the above-named defendant, The Oregon and California 
Railroad Company, and that the statements made and contained in 
the foregoing petition are true as I verily believe. 

WALT W. BRETHERTON. 

Subscribed and sworn to. before me this 21st day of September, 
1885. ae! 

[L. s.] Fr. G. EWARD. 

Endérsed: Filed Oct. 5th, 1885. W.H. Parker, clerk. 


6 In the Cireuit Court of the State of Oregon for Jackson 
County. 
WitiiAM Byseg, Plaintiff, 
US. > 


‘THe OREGON AND CALIFORNIA RAILROAD Company, Defendant. 


Whereas the defendant in the above-entitled action at law is 
about to petition the above-named honorable court for the removal 
of said cause into the circuit court of the United States for the dis- 
trict of Oregon for trial : 

Now, therefore, know all men by these presents that the said 
Oregon and California Railroad Company, as principal, and R. 
Koehler and R. P. Earhart, as sureties, are hereby held and firmly 
bound unto said plaintiff, William Bybee, and unto whom it may 
concern in the sum of one thousand dollars, lawful money of the 
United States, conditioned that if the Oregon and California Rail- 
road Company shall enter in the said circuit — of the United States 
for the district of Oregon on the first day of its next session after 
the filing of said petition in said State court a copy of the record in 
said above-entitled action at law, and shall pay all costs that may 
be awarded by the said United States circuit court if said court shall 
hold that said action at law was wrongfully and improperly removed 
thereto, then this obligation shall be void. 

In witness whereof the said Oregon and California Railroad Com- 
pany has caused these presents to be signed by its 2nd vice-president 
and secretary and its corporate seal to be hereunto affixed and the 2 
said sureties have hereunto set their hands and seals on this 21st 
day of September, A. D. 1885. i. 

THE OREGON AND CALIFORNIA 
RAILROAD CO., 
[L. s!] By GEO. H. ANDREWS, 
2nd Vice-President. LN 
7 THE OREGON AND CALIFORNIA 
RAILROAD COMPANY, 
By WALT W. BRETHERTON, Seeretary. 
R. KOEHLER. ‘SEAL. | fe) iam 
R. P. EARHART. SEAL. | 


THE OREGON AND CALIFORNIA RAILROAD CO. oJ 


STATE OF OREGON, 


. “ > 8S ° 
County of Multnomah, | 


I, R. Koehler, and I, R. P. Earhart, being each duly sworn, do 
each for himself say that 1 ama resident and freeholder within the 
State of Oregon and am worth the sum of one thousand dollars 
above all debts and liabilities and property exempt from execution. 

Rk. KOEHLER. 
Rk. P. EARHART. 


Subscribed and sworn to before me this 2lst day of September, 
A. D. 1885. 
WALT W. BRETHERTON, 
[L. s.] Notary Public in and fer Oregon. 


Endorsed: Filed Oct. 5th, 1885. H. Parker, clerk. 


8 In the Cireuit Court of the State of Oregon for Jackson 
County. 


WittraAM Byses, Plaintiff, 
Us. 
Toe OREGON AND CALIFORNIA RAILROAD Com! ANY, Defendant. 


The plaintiff complains of the defendant and alleges— 

That at and during the dates and times hereinafter stated the de- 
fendant was and still is a private incorporation duly incorporated 
and organized under the laws of the State of Oregon. 

That on the 3d day of September, 1885, the plaintiff was the owner 
in fee of an undivided one-half interest in a certain water ditch and 
water right connected thereto and used therewith situated on the 
south side of Rogue river, in Jackson county, Oregon, and in the 
lawful and peaceable possession of said ditch and water right asa 
tenant in common therein with Daniel Fisher. 

That on said day the plaintiff and said Daniel Fisher, for the 
consideration of $250 to them paid, duly executed a deed to defend- 
ant conveying to it the right to enter upon said water ditch and 
coustruct, maintain, and operate its railroad and telegraph line over 
and across the same, but upon the condition that it should not in 
any way injure or destroy said water ditch or impair or obstruct 
the use or enjoyment of said water ditch by the plaintiff or said 
Daniel Fisher, as a means of conveying the water through or along 
the same, by any act or acts on its part in constructing, maintaining, 
or operating its railroad or telegraph line over or across the said 
water ditch. 

That defendant then and there assented to said condition, and 
thereupon accepted said deed and received possession of said water 

ditch from the plaintiff and said Daniel Fisher under said 
9 deed and upon said condition and entered upon and con- 
structed its said railroad and telegraph line across said water 
ditch, but in such a manner as to permanently obstruct and destroy 
the same and render it impossible to convey water through or along 
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the same at the point where the defendant’s said railroad crosses the 
same, constructed as aforesaid. 

And plaintiff alleges that the defendant has ever since the con- 
struction of its said railroad and telegraph line across said water 
ditch as aforesaid and still does retain possession of said water ditch 
so obtained under said deed and ever since has and still does main- 
tain and operate its said railroad and telegraph line so constructed 
across the same as to prevent any use of said water ditch for the 
conveyance of water through or along the same and has wrongfully 
and unlawfully appropriated the portion of said water ditch where 
its railroad and telegraph line crosses the same to its own exclusive 
use and benefit and has refused and still does refuse to pay or make 
the plaintiff any compensation for his interest therein. 

That by reason of said wrongful acts of the defendant the plain- 
tiff’s said interest in said water ditch and water right has been de- 
stroyed and rendered entirely valueless, and he has been damaged 
thereby in the sum of seven thousand dollars, for which sum he 
asks judgment against the defendant, together with his costs and 
disbursements in this action. 

K. B. WATSON anp 
H. K. HANNA, 
Att’ys for Pl’ ff. 


STATE OF OREGON, |... 
County of Jackson. j ; 


I, Wm. Bybee, being duly sworn, say that I am plaintiff in 
10 the foregoing action; that | have read the complaint and be- 
lieve it to be true. 

WM. BYBEE. 

Sworn and subscribed to before me this 29th day of August, 

i885. 
[L. s. ] CHARLES PRIM, 

Nota ry Public. 


Endorsed : Filed Sept. the 7th, 1885. W. H. Parker, clerk. 


1] In the Circuit Court of the State of Oregon for the County of 
Jackson. 
Wa. Byseeg, Plaintiff, 
-_ ' “ns : Summons. 
[THe OREGON AND CALIFORNIA RAILROAD COMPANY, | 
Defendant. 


To the Oregon and California Railroad Company, the above-named 
defendant: 

‘In the name of the State of Oregon, you are hereby required to 
appear and answer the complaint of the above plaintiff in the above- 
entitled court within ten days from the date of the service of this 
summons upon you, if served in Jackson county, Oregon, but if 
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served in any other county of the State of Oregon, then within 
twenty days from the date of the service of this sammons upon you, 
and you are hereby notified that if you fail to appear and answer 
said complaint as hereby required the plaintiff will apply to the 
court for the relief demanded therein, to wit, for a judgment of seven 
thousand dollars and costs and disbursements. 

KE. B. WATSON & 

H. K. HANNA, 

Attorneys for Plaintiff. 


Rec'd Sept. 12th, 1885. 
A. S. JACOBS, Sih riff, 
By N. A. JACOBS, Deputy. 


STATE OF OREGON, } 
County of Jackson, | 


a 


[ hereby certify that I served the within summons within said 
county this 12th day of September, 1885, on the within-named 
Oregon and California Railroad Company by delivering a true copy 
thereof, certified to by me as sheriff of said county, together with a 

copy of the complaint, certified to by the clerk of said county, 
12 to Charles K. Fronk, railroad agent, at Medford, Oregon, per- 
sonally. 
A. 5. JACOBS, 
Sheriff of Jackson County, Oregon, 
by N. A. JACOBS, Deputy. 


Endorsed: Filed Sept. 21st, 1885. W.H. Parker, clerk. 


os 


Sheriff’s fees, $2.934. 


13 [n the Cireuit Court of the State of Oregon for the County of 
Jackson. 

WitLtiAM BysBeer, Plaintiff, ) 

US. > 


THe OREGON AND CALIFORNIA RAILROAD COMPANY, Defendant. } 


The defendant, for the answer to the complaint of the plaintiff in 
the above-entitled action, denies that on the third day of September, 
1883, or at any other time whatever, either the said plaintiff or the 
said Daniel Fisher was the owner in fee simple or otherwise of any 
undivided one-half interest or any interest whatever in any part of 
that portion of said alleged water ditch or water right mentioned in 
the complaint and therein alleged to have been injured and de- 
stroyed by this defendant, and denies that either plaintiff or said 
Fisher was in the lawful possession thereof at any time. 

Defendant denies that said deed, mentioned in said complaint as 
having been executed by said plaintiff and said Daniel Fisher to 
defendant, was executed upon or contained any condition whatever, 
and denies that defendant ever assented to said alleged or any con- 
dition in connection with the execution or delivery of said deed or 

q 
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otherwise with relation thereto or in connection therewith, or there- 
upon or otherwise received possession of said water ditch or of any 
part thereof from the plaintiff and said Daniel Fisher or from either 


of them, under said deed or otherwise. 
Defendant alleges that it has no knowledge or any information 


sufficient to form a belief as to whether its said railroad and tele- 


graph was or was not constructed in such manner as to perma- 
nently obstruct or so as to destroy any part of said water ditch 


14 or so as to render it impossible to convey water through or 


along the same or any part thereof. 

Denies that defendant ever obtained or held or retained possession 
of any portion of the said wate atten under said or any deed, and de- 
nies that the maintaining or operating said railroad or telegraph line 
prevents the use of said wate r ditch for the conveyance of water 
through or along the same, and heels that defendant has wrong- 
fully or unlawfully or oO shevwies appropriated any portion of said 
water ditch to its own use, and denies that by any wrongful or other 
act of defendant any interest of plaintiff in said water ditch or water 
right of in any portion thereof has been destroyed or rendered 
valueless, or that plaintiff has been thereby or otherwise damaged 
in any sum of money whatever or otherwise. 

And, for further and separate answer and defense to said com- 
plaint, defend: ant alleges that the enterprise, business, pursuit, and 
occupation for which defendant was incorporated was and is, among 
other things, to construct, equip, maintain, and operate a railroad 
and telegraph line, with all the necessary branches, side tracks, fix- 
tures, buildings, depots, stations, and appurtenances, from Portland, 
in the State of Oregon, and running thence southerly through the 
Willamette, Umpqua, and Rogue river valleys, to the California line 
on the southern boundary of Oregon. 

That by section three of an act of Congress entitled “ An act 
granting lands to aid in the gr oma 2 ar ilroad and telegraph 
line from the Central Pac if ¢c railroad, ‘alifornia, to Portland, in 
Oregon,” approved July 2 assay 1866, oi was gr: anted to this de- 
fendant, among other thir s, the right of way through the public 
lands of the United St wr to the extent of one hundred feet in 

width on each side of said railroad where it may pass over 
15 the public lands. 

That the said lands through and over which that portion 
of said water ditch which is alleged in said complaint to have been 
injured and destroyed by defendant was located, dug, and constucted 
and is situate were on the said 26th day of July, 1866, public lands 
of the United States, over and upon which defendant a the right, 
by virtue of said grant, to locate its said right of way and build and 
construct its said railroad and telegraph line; and that in selecting 


g 
and locating said right of way and in buil ling and constructing 
said railroad and te leg aph iine thereon it became and was neces- 
sary for defendant, in “the proper and convenient selection and loca- 
tion of said right of way, to appropriate to its use and benefit a 
portion of said public land one hundred feet in width on each side 


of said railroad, through and over which land the portion of said 
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water ditch alleged in the complaint to have been injured and de- 
stroyed by defendant was located, dug, and constructed, and that 
defendant did accordingly locate its said right of way for said rail- 
road and telegraph line upon and over said portion of said public 
land so granted to defendant for said right of way, and being the 
same ground over and through which that portion of said water 
ditch alleged in the complaint to have been injured and destroyed 
by defendant was located and dug, and that defendant did build 
and construct its said railroad and telegraph on and over said right 
of way as so located, and that.any injury which may have been 
done to said ditch was done upon that portion thereof which has 
been so dug and constructed upon and in said right of way land, 
and was done in the course of the construction and operation of de- 
fendant’s said railroad and telegraph line thereon and not otherwise. 
That on the 17th day of May, 1879, long after the date of 
16 said grant of said land to defendant for its said right of way, 
thesaid Daniel Fisher pretended and attempted to appropriate 
to his own use, under and by virtue of the provisions of the mining 
laws of the United States, a portion of said right of way for the pur- 
pose of digging and constructing said water ditch thereon and 
therein, and did thereupon and thereafter proceed to dig and con- 
struct said ditch in and upon said right of way land,and that the 
only claim of right, interest, or property ever made or pretended to 
be owned by said Daniel Fisher is to said land constituting a part 
of said right of way and 1n and through which said ditch was lo- 
cated and dug and constructed, and the only claim of right on his 
part there to locate and dig that portion of said water ditch was 
claimed and pretended by him to have been obtained and acquired 
under and by virtue of his said pretended compliance with certain 
provisions of said mining laws of the United States, and that said 
Daniel Fisher never did in fact have any other right, interest, or 
ownership in said land, nor any right to dig or construct said ditch 
in or through the same than such right as he attempted to acquire 
by said pretended compliance with said provisions of said mining 
laws of the United States, and that plaintiff never has at any time 
owned or held or claimed to own or hold any right, interest, or 
property in said land over which the aforesaid portions of said ditch 
was so located, dug, and constructed except such interest and prop- 
erty therein as he claims and pretends to have acquired under and 
through said Daniel Fisher, and that all of plaintiff's alleged interest 
and ownership in said ditch was in like manner claimed and pre- 
tended to be acquired by him from, through, and under said Daniel 
isher. 
And defendant further alleges that defendant took nothing by 
said deed in the complaint mentioned, for that defendant then 
17 owned, by virtue of said grant from the United States, all the 
rights and property pretended to be conveyed to defendant 
by said deed, and that defendant never received any consideration 
whatever for said sum of $250.00 alleged in the complaint to have 
been paid by defendant for said pretended conveyance therein men- 
tioned. 
2—276 
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Wherefore defendant prays judgment against plaintiff for the costs 
and disbursements of this action. 
WHALLEY, BRONAUGH, NORTHUP & 
DEADY anp P. P. PRIM, 
Attorneys for Defendant. 
STATE OF OREGON, TE 
County of Multnomah, { ~ 
I, Walt W. Bretherton, being duly sworn, say on oath that I am 
the secretary of the above-named defendaut, The Oregon and Cali- 
fornia Railroad Company, and that the foregoing answer is true as 
I verily believe. 
WALT W. BRETHERTON. 
Subscribed and sworn to before me, the undersigned, this 17th 
day of September, A. D. 1885. 
Fr. G. EWARD, 
[ L. s. | Notary Public for Uregon. 


Endorsed: Filed sept. 21st, 1885. W. H. Parker, clerk. 


18 In the Circuit Court of the State of Oregon for Jackson 
County. 


WitiiAM Bysesg, Plaintiff, 
vs, 


THe OREGON AND CALIFORNIA RAILROAD Company, Defendant. 
Action for Damages. 


The plaintiff comes and demurs to the separate defense in the de- 
fendant’s answer, commencing on line 18, second page, on the 
following grounds: 

lst. Said separate defense does not state facts sufficient to consti- 
tute any defense to this action. 

2d. The facts stated in the complaint estop the defendant from 
setting up or claiming the right of way mentioned in said separate 
defense or any benefit under the grant of the right of way in the 
act of Congress of July 25th, 1866, mentioned in said separate de- 
fense as a defense to this action. 

3d. The defendant forfeited and lost all its right under said grant 
of the right of way over the land where the plaintiff’s ditch is sit- 
uated by its failure to complete its railroad to and over said land on 
or before the Ist day of July, 1875, and has at no time since had 
or owned any right or interest in said land or right of way over the 
same. 

H. K. HANNA & E. B. WATSON, 
Aitorneys for Plaintiff. 


Endorsed: Filed October the 5th, 1885. W. H. Parker, clerk. 


19 Be it remembered that a regular term of the circuit court 
of the State of Oregon for the county of Jackson begun and 
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held at the court-room, in the town of Jacksonville, in said county 
and State,on Monday, the fifth day of October, A. D. 1885, the same 
being the first Monday in said month and the time fixed by law for 
holding a regular term of said court, when were present the Hon. 
L. Kh. Webster, judge, presiding; T. B. Kent, dist. attorney; W. H. 
Parker, clerk; A.S. Jacobs, sheriff; when, on Monday, the fifth day 
of October, A. D. 1885, or the first judicial day of said term, among 
other the following proceedings were had, to wit: 


WittraAM Byses, Plaintiff, | 
vs. | Action at Law to Re- 
THe OREGON AND CALIFORNIA RAILROAD { cover Damages. 
Company, Defendant. 


Now, at this time, comes the plaintiff in the above-entitled action, 
by E. B. Watson and H. K. Hanna, his attorneys, and defendant 
comes, by P. P. Prim, its attorney ; and the defendant, The Oregon 
and California Railroad Company, having filed its petition and bond 
for the removal of the above-entitled action into the cireuit court of 
the United States for the district of Oregon, and the court being 
fully advised in the premises, and it appearing from said petition 
that in this action there is a controversy between William Bybee, as 
plaintiff, and The Oregon and California Railroad Company, as de- 
fendant, and that said controversy is for a sum greater than five 
hundred dollars, exclusive of costs, and that the same arises under 
laws of the United States, and it further appearing that this is the 


first term of this court at which said action could be tried, 
20) it is ordered and adjudged that the prayer of said petition be 

granted, and that said action be removed into the circuit 
court of the United States, to be tried in the district of Oregon. 

(Record signed) L. R. WEBSTER, Judge. 


STATE OF OREGON, 
County of Jackson, j 


> SS 2 


I, W. H. Parker, clerk of the county and circuit court of the State 
of Oregon for the county of Jackson, do hereby certify that the fore- 
going transcript, the journal entries in the above-entitled action, has 
been compared by me with the original entries made in the above- 
entitled action now remaining in custody and in my office; that it 
is a correct transcript therefrom and of the whole of such original 
journal entries and of all the pleadings and other papers filed 


therein. 

Seal of County Court In witness whereof I have hereunto set 
for Jackson County, my hand and the seal of the said court this 
Oregon. 10th day of October, A. D. 1885. 

| W. H. PARKER, Clerk, 
By E. D. FONTRAY, Deputy. 
21 STATE OF OREGON, } 


~ . g 8S 
County OF Jackson, j 


I, W. H. Parker, county clerk and ez officio clerk of the circuit 
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court of the county and State aforesaid, do hereby certify that I have 
carefully compared the foregoing transcript with the original papers 
in the action at law in the circuit court of the State of Oregon for 
Jackson county, wherein William Bybee is plaintiff and The Oregon 
and California Railroad Company is defendant, and that the same 
are true and correct copies therefrom, with endorsements, and of the 
whole of such originals and now on file in my office and custody ; 
and I further certify I have compared carefully the transcript of 
journal entry in the foregoing action, and that the same is correct 
and includes all the journal entries in said action. 

In witness whereof I have hereunto set my hand and the seal of 
the county court for said county this 12th day of Oct., 1885. 

W. H. PARKER, 
County Clerk. 
By E. D. FONDRAY, Deputy. 

(Transcript endorsed :) Filed Oct. 17, 1885. R.H. Lamson, clerk, 
by R. B. Lamson, deputy. 
22 And afterwards, to wit, on the 3lst day of October, 1885, 

there was duly filed in said court a notice in words and figures 

as follows, to wit: 


23 In the Circuit Court of the United States for the District of 
Uregon. 

WittrAM Bysesr, Plaintiff, ) 

DS, - 


THE OrEGON & CALIFORNIA RAILROAD COMPANY, Defendant. | 
To the above-named plaintiff, Wm. Bybee, and E. B. Watson and 
H. K. Hanna, his attorneys: 
You are hereby notified that the transcript of the record remov- 


ing the above-entitled cause from the circuit court of the State of 


Oregon for Jackson county into the circuit court of the United States 
for the district of Oregon has been filed in the last-named honora- 
ble court, and that on Monday, the 9th day of November, 1885, at 
the hour of 10 o’clock a. m., the defendant will move the court to 
set down for argument at that time oratsuch future time thereafter 
as the court may direct the demurrer of the plaintiff to the answer 
of defendant in said cause. 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for Defi ndant. 
STATE OF OREGON, 
County of Jackson. j 
I, H. K. Hanna, attorney for plaintiff, hereby acknowledge the 
service of the within notice, in Jackson county, Oregon, on this 27th 
day of October, 1885, together with a true copy thereof, duly certi- 
fied to by J. W. Whalley, one of the attorneys for defendant. 
H, K. HANNA, 
One of Plfj’s Alt’ys. 


Endorsed: Filed Oct. 31, 1885. R. H. Lamson, clerk. 
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24 And afterwards, to wit, on Monday, the 16th day of No- 
vember, 1885, the same being the 26th judicial day of the 
regular October term of said court—present, the Honorable Matthew 
P. Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


25 In the Cireuit Court of the United States for the District of 
Uregon. 
WILLIAM BYBEE ) 


vs. > No. 1167. 
Tut OREGON AND CALIFORNIA RAILROAD COMPANY. 
NOVEMBER 16, 1885. 
Now, at this day,on motion of Mr. E. C. Bronaugh, of counsel for 
defendant, it is ordered that this cause be, and the same is hereby, 
set for hearing on the demurrer to the answer on Friday, December 
t, 1885. 


q ’ 


26 And afterwards, to wit, on Friday, the 19th day of Febru- 

ary, 1886, the samme being the 71st judicial day of the regular 
October term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


27 In the Circuit Court of the United States for the District of 
Uregon. 


WILLIAM ByBEE ) 
Us. -No. 1167. 
THE OREGON AND CALIFORNIA RAILROAD CoMPANY. } 


This cause was heard upon the demurrer to the answer, and was 
argued by Mr. James F. Watson, Mr. FE. B. Watson, and Mr. H. K. 
Hanna, of counsel for the plaintiff, and by Mr. Earl C. Bronaugh, 
of counsel for the defendant; on consideration whereof it is ordered 
that said demurrer be, and the same is hereby, overruled. 


’ 


28 And afterwards, to wit, on the 19th day of February, 1886, 
there was duly filed in said court an opinion by the court in 
words and figures as follows, to wit ; 


99 U.S. Cireuit Court, District of Oregon. 
FRIDAY, February 19, 1886. 
WILLIAM BYBEE | 
v. | No. 1167. Action to Re- 
Tue Orecon & CALIFORNIA RAILWAY | cover Damages. 
COMPANY. 


(1.) Grant to the O. & C. R’y Co. by the act of 1866.—The grant of 
lands and the right of way to the O. & CU. R’y Co. by the act 
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of July 25, 1866 (14 Stat., 239), and the act of June 25, 1868 
(15 Stat., 80), construed to be: (1) A grant of the odd sections 
of land within ten miles on each side of the line of the road, 
not otherwise appr: Page ee or disposed of under the laws of the 
United States, prior t the d 
dition that the road is completed by July 1, 1880, for a breach 
of which condition the grantor alone can claim a forfeiture; 
2) the grant of the right of way absolute, to take effect on 
the definite location of the line of the road from the passage of 
the act of 1866, as against any person claiming under a settle- 
ment or appropriation subsequent to the passage Lie reof, with- 
out condition, save that which the law tacitly annexes to the 
grant of any such franchise, the liability to be lost or forfeited 
for non-user, ascertained and determined ina Judicial proceed- 
ing instituted by the Government for that purpose. 

(2.) Idem. — The CG leclar ation in section 8 of the act o! LS6O6,. that in 

case the roa I Is not completed by the time presert 

act shall be null and void,” taken in connection with the con- 


' ; 


. . . , , 
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ennice location Oo] sald ilne, on con- 


~~ 


text, that the lands not patented to the company at the date 
of any such failure “shall revert to the United States,” and 
the general purpose of the act and the policy of Congress in 


passing it, amounts to nothing more than a declaration that 
the lands are granted on the condition that if the road is not 
completed in due time the portion then remaining unpatented 


or unearned may be reclaimed by the United States. 


Deapy, J.: 


This action was brought in the circuit court of the State for 
Jackson county to recover damages for an alleged injury to a water 
ditch. 

The defendant answered, denying sundry allegations in the com- 
plaint, and then set up a title or right of way in itself over the locus 
un quo under an act of eeabian Lo which defence the plaintiff 
demurred. 

Thereupon the cause was removed by the defendant to this court, 
as one arising under a law of the United States, where tes juestions 
arising on the demurrer were argued by counsel. 

It is alleged in the complaint that the defendant is a corporation 
duly organized under the laws of Oregon; that on September 8, 
1883, the plaintiff was the owner in fee of an undivided half interest 
in a certain water ditch and right, situated on the south side of 
Rogue river, in said county, and in the possession thereof, as tenant 
in common with Daniel Fisher, when he and said Fisher, in con- 
sideration of $250 paid them by the defendant, conveyed to it the 
right to enter on said ditch and construct and operate its railway 
over the same, on condition, however, that it would not impair or 
obstruct the use or enjoyment of said ditch by said grantors; to which 
condition the defendant assented and entered into possession of the 
premises in pursuance of said deed and subject to said condition; 
that, notwithstanding, the defendant constructed its road across said 
ditch in such a manner as to permanently obstruct and destroy the 


i 
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same, and that the defendant has appropriated said ditch to its ex- 
clusive use, so as to prevent the flow of water therein where said 
road crosses the same, to the damage of plaintiff $7,000. 

[t is stated in the defence in question that the defendant was in- 
corporated to construct and operate a railway and telegraph line 
from Portland to the southern boundary of the State; that by § 3 of 
the act of July 25, 1866 (14 Stat., 240), entitled,“ An act granting 
lands to aid in the construction of a railway and telegraph line from 
the Central Pacifie railway in California to Portland, Oregon,” there 
was granted to the defendant the right of way through the public 


domain to the extent of 200 feet in width wherever its road might 
be located on said lands; that the ditch at the point alleged to be 


ublic domain, 


injured was located and dug and Is situated on the p 

where, on July 25, 1866, the defendant, by virtue of the grant afore- 
said, had the right to locate its road, in doing which and in con- 
structing and Op rating the same it becam hecessary for the de- 
fendant to appropriate 200 feet ae width of the land over which said 
ditch was located, and construct and operate its road thereon, and 


that any injury which was rae » to said ditch was the result of 
such construction and operation and not otherwise; that on May 
17, 1879, said Fisher attempted to appropriate the land in question 
to his use under the mining laws of the United States, and there- 
after constructed said ditch over said “ right of way land,” which 1s 
the cube claim said Fisher ever had or made thereto, and the plain- 
tiff claims under said Fisher, and never had or made any other 
claim to the premises than the one so derived, and that the defend- 

ant took nothing by said deed from the plaintiff, for that it then 
owned by virtue of,said grant all the right and property pretended 
to be conveyed thereby. 

The causes of demurrer assigned to this defense are: (1) [t does 
not state facts sufficient to constitute a defense; (2) the plaintiff 
estopped on the facts stated from claiming the right of way under 
sald act of July 25, 1866; and (3) the defendant forfeited its right 
of way under said grant by its failure to complete its road over the 
same on or before July 1, 187 

By § 2 of the act of 1866 there was granted to the defendant, to 
aid in the construction of its road, every alternate section of the 
public lands, designated by odd numbers, to the amount of ten such 
sections per mile, hot otherwise + dispos sed ol by the United States, 
with the right to select from the odd sections within ten miles of 
each side of said grant lands in lieu of any that may be so disposed of 
prior to the location of the line of said road 

And by § 3 there was granted to it the right of way over the 
public lands to the extent of 100 feet on each side of the road where 
the same may pass over said lands. 

By §§ 6 and 8 of said act it is provi ded that unless “the whole” 
of the road is completed before July 1, 1875, the “act shall be null 
and void, and all the lands not conveyed by patent to said com- 
pany ” at the date of said failure “shall revert to the United States ;” 
but by the act of June 25, 1868 (15 Stat., 80), the time for complet- 
ing the road was extended to July 1, 1880. 
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It is nowhere directly stated that the road was not completed 
within the time prescribed by Congress, but it is fairly inferrible 
that such is the case from the fact, stated in the complaint and not 
denied in the defense, that on September 3, 1883, the defendant took 
a deed from the plaintiff giving the former the right to construct 
and operate its road at a point between the termini thereof across 
the ditch of the latter; and it is a matter of such common noto- 
riety that the road was not constructed south of Rosenburg until 
after 1880, and it is not yet quite completed to the southern bound- 
ary of the State, that the court may well take judicial notice of 
the fact, and on the argument it was practically admitted. 

This act is a present grant, but the particular sections that pass 
to the company under it cannot be ascertained until the route is 
definitely located ; but when ascertained the title attaches from the 
date of the act. It is also a grant made on a condition subsequent— 
that the road shall be completed by a prescribed time; but no one 
can take advantage of a breach of this condition but the Govern- 
ment—the grantor—and in the nature of things it can only do so 
by judicial proceedings authorized by law or a legislative resump- 
tion of the grant. 

This well-settled rule of law concerning the operation of a con- 
dition subsequent annexed to an estate in lands in fee and the 
effect of a breach thereof has been uniformly applied by the Su- 
preme Court to the grants of the public lands made by Congress in 
aid of the construction of railways with the condition annexed 
that they should be completed within a specified time. 

Railroad v. Smith, 9 Wall., 97. 
Schulenberg v. Harriman, 21 Wall., 60. 
Leavenworth R’y Co. v. U.8., 92 U.S., 740. 
Mo. R’y Co. v. K. P. R’y Co., 97 U.S., 496. 


But counsel for the demurrer contend that the language of the 
act of 1866 is peculiar, and that by operation of § 8 the act becomes 
“null and void” at once and in toto whenever and as soon as there 
is a breach of the condition concerning the completion of the road. 

But the general expression, “this act shall be null and void,” is 
qualified by the words immediately following, “and all the lands 
not conveyed by patent to said company * * at the date of 
any such failure shail revert to the United States.” This shows 
how far and for what purpose the act would, in such contingency, 
become “null.” Certainly it would not become “null” as to the 
lands already patented under it or earned in pursuance of it. In 
other words, it is to become “null” only so far as to allow the 
grantor to resume the grant on a failure to comply with the condi- 
tion, and then only as to the lands remaining unpatented or un- 
earned; and but for this qualification the grant might have been 
wholly resumed or forfeited for any failure to comply with the con- 
dition, even in the construction of the last mile; and this construc- 
tion of the section is in harmony with the general purpose of the 
act and the policy of Congress in making the grant. 

In the leading case of Schulenberg v. Harriman, supra, the act 
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making the grant did not, it is true, declare that the same should 
become “ null and void” on a failure to comply with the condition 
and complete the road, but it did provide what, in my judgment, 
is but the legal equivalent, in this respect, of § 8 of the act of 1866, 
namely, “If said road is not completed within ten years no further 
sales shall be made and the lands unsold shall revert tothe United 
States,” and so thereafter the act would cease to have any force or 
effect and practically would be “ null.” 
oU Nor did the failure to complete the road by July 1, 1880, 
in any view of the matter, cause the act of 1866 to become 
“null” as to the right of way. The grant of the right of way is a 
separate and distinct matter from that of the lands to aid in the 
construction of the road. ‘The reversion or forfeiture provided for 
in § 8 of the act of 1866 does not include the right of way, but is 
limited to the “lands” remaining unpatented or unearned at the 
time of the failure. The grant of the right of way is without con- 
dition except that which the law tacitly annexes to all such ease- 
metits, the liability to be lost or forfeited for non-user, ascertained 
and determined in a judicial proceeding instituted by the Govern- 
ment for that purpose; but it is also a present absolute grant, and 
takes effect when the line of the road is located from the date of the 
act as against any intervening claim or settlement whatever. 
W hoever settled on or appropriated for any purpose, under any law 
of the United States, any portion of the public lands on the possible 
line of this road after July 25, 1866, did so subject to this grant of 
the right of way to this defendant. 

It appears from the defense that the plaintiff never was the owner 
of the land in question, but that it has been occupied or appropriated 
by him and those under whom he claims since May, 1879, under 
the act of July 26, 1866 (14 Stat., 253), entitled “An act granting 
the right of way to ditch and canal owners over the public lands 
and for other purposes.” 

But this occupation commenced long : the passage of the act 
granting the right of way over this land to the defendant and is 
subordinate thereto, and this is so without reference to the fact that 
the act under which the ditch was dug is one day later in time than 
the other; for no one can claim any right under that act to any 
particular place or piece of ground prior to his occupation or appro- 
priation of the same thereunder. 

The conclusion here reached in regard to the nature and effect of 
the grant of the right of way to the defendant is fully sustained by 
the Supreme Court. in R’y Co. v. Alling, 99 U.5., 474, and R’y Co. 
v. Baldwin, 103 U.S., 428. In the latter of these cases Mr. Justice 
Field suggests the reasons why grants of land in aid of the construc- 
tion of railways have generally been made subject to the right of 
appropriation by individuals under the pre-emption and other like 
laws of the United States, between the date of the act making the 
grant and the fixing of the limits and operation of the grant by the 
definite location of the line of the road, while those of the mere 
right of way have been made absolute and to take effect from the 
passage of =e act as against any location claim or settlement made 
v—276 
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after tle date of the grant and before the definite location of such 
right. 

He says: “The grant of the right of way * * * contains no 
reservations or exceptions. It is a present absolute grant, subject 
to no conditions except those necessarily implied, such as that the 
road shall be constructed and used for the purposes designed; nor 
is there anything in the policy of the Government with respect to 
the public lands which would call for any qualification of the terms. 
Those lands would not be the less valuable for settlement by a road 
running through them. On the contrary, their value would be 
greatly enhanced thereby. The right of way for the whole distance 
of the proposed route was a very important part of the aid given. 
If the company could be compelled to purchase its way over any 
section that might be occupied in advance of its location, very seri- 
ous obstacles would be often imposed to the progress of the road. 
For any loss of lands by settlement or reservation other lands are 
given, but for the loss of the right of way by these means no com- 
pensation is provided, nor could any be given by the substitution of 
another route.” 

In the construction of this ditch on the possible line of the de- 
fendant’s right of way from Portland to the southern boundary of 
the State the parties engaged therein took the risk that such line 
might be located on, along, or across the same; in which case their 
right under the ditch and canal act of 1886 must so far yield to the 
prior and better right of the defendant under the railway act of the 
same year. Doran v. Central Pacific R’y Co., 24 Cal., 259. 

In this dase the court say: “The grant by Congress of the right 
of way over any portion of the public land to which the United 
States have title and to which private rights have not been attached 
under the laws of Congress vests in the grantee the full and com- 
plete right of entry for the purpose of enjoying the right granted, 
and no person claiming in his own right auy-interest in the lands 
‘an prevent the grantee from entering in pursuance of his grant, 
or can recover damages that may necessarily be occasioned by sach 
entry.” 

But the plaintiff contends that the defendant is estopped by the 
acceptance of the deed of September 3, 1883, from asserting its prior 
title to the premises under the act of 1866, granting it the right of 
way over the same. 

It is a well-established rule of law that ordinarily a vendee is 
under no obligation to support his vendor’s title, and therefore he is 
not estopped to deny the same, except in a few cases where his con- 
duct in so doing would be repugnant to his acceptance of the grantor’s 
deed or a claim made under it. Society, etc., v. Pawlet, 4 Pet., 506; 
Blight v. Rochester, 7 Whea., 547; Croxall v. Sherred, 5 Wall, 287 ; 
Merryman v. Bourne, 9 Wall., 600; Sparrow v. Kingman, 1 Com., 
242; Coakley v. Penny, 3 Ohio St., 344; Stark v. Starr, 1 Saw., 24; 
Bigelow on Estoppel, 294. 

This is a peculiar case, and my attention has not been called to 
one that is its exact parallel. | 
At the date of his deed the plaintiff’s ditch was constructed along 
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and across the premises, but the legal right to the use and possession 
thereof for the purpose of its incorporation was in the defendant. 
rom the date of the definite location of the line of the defendant’s 
road the plaintiff had no right or easement to or in the land within 
the defendant’s right of way, and was to all intents and purposes a 
naked trespasser thereon. He therefore had nothing to sell or con- 


vey to the defendant. His possession, if any, Was merely construc- 
tive. Under these circumstances, the parties | appeneeey supposing 


that the plaintiff had acquired some right to flow the water over the 
premises, the defendant purchased the privilege of constructing and 
operating its road across and along the diteh | for $250, and on the 


further condition that it would not ther by truct or impair the 
saine 

But this condition or covenant being incident 1d dependent 
on the conveyance of some vy ght in the premises roe lefendant, 


if the latter is at liberty to show that nothing pass a by such con- 
vevyance, the condition or covenant is left with ut consideration or 
support a nd falls to the ground; but if there is any good reason in 
law or justice, notwithstanding the want of title in the plaintiff, that 
the defendant should keep this condition or covenant, it will be 
estopped to show a want of consideration from the plaintiff. 

But the plaintiff has really parted with nothing, nor has the de- 
fendant obtained anything from him, although it has paid the 
plaintiff $250. The ditch was dug on what turned out to be the de- 
fendant’s right-of-way land, and the plaintiff in C consenting to allow 


it to construct and operate its road thereon surrendered nothing to 
which it had any legal right. The conveyance was altogether an 
idle and superfluous act, and whatever misapprehension of the parti 
as to their rights in the premises may have induced it, in vive 
effect it is a mere nullity. 

The case of Holden v. Andrews (38 Cal., 119) is somewhat analo- 
gous. 

Holden being in possession of a tract of the public land sold or 
abandoned the same to Andrews for a specified sum, to be paid in 


i 
the future. Andrews failed to pay and Holden brought an action 
to recover the possession of the land, in Which he had judgment 


On the trial the defendant offered to prove that since the sale he had 
acquired the title from the United States under the homestead law, 
which was not allowed on the ground that he was estopped from 
setting up the after-acquired title from the United States without 
first surrendering the possession obtained by his purchase from the 
plaintiff. On appeal the judgment was reversed and a new trial 
ordered. The opinion of the court was delivered by Mr. Justice 
Sawyer; who said: “ We think this is not a case that falls within the 
rule. The plaintiff did not pretend to have any other title than by 
naked possession.” 

In Coakley v. Penny, supra (347), the court says: “The decisions 
in this country in which the grantee and those claiming under him 
were held to be estopped to deny the title of the grantor were cases 
in which the grantee received and held possession under the con- 
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veyance and relied upon it as his source of title and not where the 
grantee held the title under a prior and independent conveyance.” 

Here the defendant derived nothing from the plaintiff and does 
not rely on his conveyance as a source of title, but does rely on a 
title derived from the United States prior to such conveyance. 

On the whole, my judgment is that this case is not an exception 
to the rule, which allows a vendee to deny his grantor’s title, and 
from the facts stated in this defence it clearly appears that the defend- 
ant took nothing by the CONnVeyance from the plaintiff and is there- 
fore not bound to keep the condition or covenant therein concern- 
ing the plaintiff’s ditch. ) 

The demurrer must be overruled, aud it is so ordered. 


Mr. Edward B. Watson and Mr. James f°. Watson for the plaintiff. 
Mr. E. C. Bronaugh for the defendant. 
MATTHEW P. DEADY, 
U). S. District Judge . Ure gon. 


Endorsed: Filed Feb. 19, 1886. R. H. Lamson, clerk. 
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o And afterwards, to wit, on Wednesday, the 10th day of 

March, 1886, the same day being the 79th judicial day of the 
regular October term of said court—present, the Honorable Matthew 
P. Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


32 In the Cireuit Court of the United States for the District of 
Oregon. 


WILLIAM BYBEE 
vs. No. 1167. 
Tue OREGON AND CALIFORNIA RAILROAD COMPANY. 


Marcu 10, 1886. 


Now, at this day, comes the defendant, by Mr. John W. Whalley, 
of counsel, and moves the court for final judgment in its behalf 
against the plaintiff herein for want of reply to defendant’s answer ; 
and thereupon, said plaintiff electing to stand upon his demurrer to 
said answer and not desiring to plead further thereto, said motion 
of defendant is allowed. It is therefore considered that said plain- 
tiff take nothing by his said action; that defendant go hence with- 
out day, and that it have and recover of and from the plaintiff its 
costs and disbursements herein, taxed at — dollars. 


33 And afterwards, to wit, on the 28th day of September, 1887, 
there was duly filed in said court a bond on appeal in words 
and figures following, to wit: 
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34 in the Circuit Court of the United States for the District of 
Oregon. 
WILLIAM BYBEE ) 
vs. ' 


Tur OREGON AND CALIFORNIA RAILROAD ComPANyY. } 


Know all men by these presents that we, William Bybee and 
Alexander Hamilton, are held and firmly bound unto the Oregon 
and California Railroad Company in the sum of five hundred dol- 

all lars, to be paid to the said Oregon and California Railroad Company, 
its successors and assigns; to which payment, well and truly to be 
made, we bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals and dated September 28, 1887. 

Whereas the above-named William Bybee has sued a writ of érror 
— the Supreme Court of the United States to reverse the judgment 
in the above-entitled cause by the circuit court of the United States 
for the district of Oregon : 

Now, therefore, the condition of this obligation is such that if the 
above-named William Bybee shall prosecute said writ to effect and 
answer all costs if he shall fail to make good his plea, then this obli- 
gation shall be void; otherwise to remain in full foree and virtue. 

- WM. BYBEE. [L. 8. ] 
~¥ A. HAMILTON. [1 s8.} 


Signed, sealed, and delivered in presence of— 
H. K. HANNA, 
A witness to signature of Wm. Bybee. 
R. B. LAMSON, 
As to A. Hamilton. 


Unitrep STaTEs OF AMERICA, | 
District of Oregon, j 


oO * 
‘a7? « 


I, Alexander Hamilton, being duly sworn, depose and say that lam 
one of the sureties in the foregoing bond ; that I am a resident and 
freeholder within said district, and that | am worth in property 


situated therein the sum of ten hundred dollars over and above all 
my just debts and liabilities, exclusive of property exempt from 
execution. 


A. HAMILTON. 


Subscribed and sworn to before me this September 28, 1887. 
R. H. LAMSON, Clerk, 
By R. B. LAMSON, Deputy. 
Approved September 28, 1887. 
/ MATTHEW P. DEADY, 
U. S. District Judge. 


WILLIAM BYBEE 
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3! UNITED States oF AMERICA, | ms 
District of Oregon, ge 


I, , being duly sworn, depose and say that I am one of 
the sureties in the foregoing bond; that I am a resident and — 
holder within said district, and that I am worth in property situated 
therein the sum of — dollars over and above all my just debts and 
liabilities, exclusive of property exempt from execution. | 

| 


Subscribed and sworn to before me-this , 188—. 


Approved , 18S—. 


(Endorsed :) No. 1167. U. 8S. cireuit court, district of Oregon. 
Wilham Bybee vs. The Oregon and California R. R. Co. Bond. 
Filed Sept. 28, 1887. R. H. Lamson, clerk, by R. B. Lamson, deputy 
clerk. 


354 And afterwards, to wit, on the 29th day of September, 1887, 
there was duly filed in said court an assignment of errors in 
words and figures as follows, to wit: 


36 In the Supreme Court of the United States. r? 


WititiAM Bysee, Plaintiff in Error, 

v8. 
THE OREGON AND CALIFORNIA RAILROAD Company, Defendant: 
in Error. J 


=. 


Writ of Error to the Circuit Court of the United States for the District of 
Oregon. 


Plaintiff in error comes, by his attorneys, Watson, Hume & Wat- 
son and J. H. Mitchell, and assigns the following errors in the judg- 
ment and record of the circuit court of the United States for the dis- 
trict of Oregon, described in the writ of error to which this assign- 
ment of errors is attached, upon which he relies to reverse said 
judgment: 

First. Said court erred in that it overruled the demurrer of plain- 
tiff in error to the defense of new matter set up in the answer of 
defendant in error. 

Second. Said court erred in that it did not sustain said demurrer. 

Third. Said court erred in that it decided and adjudged that the 
new matter set up in the answer did state facts sufficient to consti- 
tute a defense to the complaint. 

Fourth. Said court erred in that itdecided and adjudged that de- 
fendant was not estopped by the facts stated in the complaint and 
admitted by the answer from claiming the right of way set up in 
the answer. 
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Fifth. Said court erred in that it decided and adjudged -that de- 
fendant did not forfeit its right of way at the point where it inter- 
sected plantiff’s ditch under the act of Congress set up in 
o7 the answer by its failure to either locate the line of its road 
or to complete its road over the same at said point on or be- 
fore July 1, 1890. 
Sixth. Said court erred in that it rendered judgment against this 
plaintiff for costs and disbursements. 
WATSON, HUME & WATSON & 
JOHN H. MITCHELL, 
Attys for Plaintiff in Error. 
JOHN H. MITCHELL, 
Counsel for PU iT in Hrror. 


STATE OF OREGON, 


. . f 88 . 
County of Multnomah, | 


Due service of the within assignment of errorsis hereby accepted, 
at Portland, Oregon, this 29 day of Sept., 1887, by receiving a copy 
thereof, duly certified to as such by James IF. Watson, counsel for 
plaintiff in error. 

WHALLEY, BRONAUGH & NORTHUP, 


Attorneys for Def’t in Error. 


Endorsed: Filed Sept. 29, 1887. R. H. Lamson, clerk. 


38 Unitrep STATES OF AMERICA, | 
. ° . Bo « 
Listrict of Oregon, 


I, R. H. Lamson, clerk of the circuit court of the United States 
for the district of Oregon, do hereby certify that the foregoing is a 
true copy of the record and of all the proceedings, including the 
opinions of the court, in the cause entitled William Bybee vs. The 
Oregon and California Railroad Company, in said court deter- 

mined. 
Seal United States Cir- Witness my hand and the seal of said 

cuit Court, Oregon. court, at Portland, this September 29, 1887. 

R. H. LAMSON, Clerk, 
5y KR. B. LAMSON, Deputy. 


Endorsed on cover: Oregon C.C.U.S. No. 276. William Bybee, 
plaintiff in error, vs. The Oregon and California Railroad Com- 
pany. Filed October 22, 1887. 


litte tee tad 


oe ee ‘ 
a Se ee, 
oe DOF PS ee Ce 4 ie 
rns i ee ge Eo Age of ur ee “ 
Oe ae ee se all * ue ; , 
é * ae tae r oe oe * ad 
sige See Fed cx 4 coe ee MOI, or 
oe v2 ae ee, yA 2 ga joe 
a. Le “we 
ea 


bey. ee . # Whe ar eg ea 
* xe ¥ x ss 
> iat a oh tertiinnwm toile’ 


| — o ) oe - a 
| Uidee Supreme Court fF 99% 
_ | ios. : 
| | ya" fee se ro a Ms ad 
~ - stk 
; — 
iNEY, | 
a 


- | J 
OCTOBER TERM, 1890. 


No. 276. 


% a 
WILLIAM BYBEE, Plaintiff in Error, 


Us. 
THE OREGON AND CALIFORNIA RAILROAD 
if COMPANY. 


In Error to the Circuit Court of the United States for the 
District of Oregon. 


BRIEF ON PART OF PLAINTIFF IN ERROR. 


JOHN H. MITCHELL, 


Attorney for Plaintiff in Error. 
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Press of McGill & Wallace, Washington, D. C. 
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IN THE 


SupremeCourt of the Cnited States. 


October Term, 1890. No. 273. 


WILLIAM BYBEE, PLArIntirr wy ERROR, 
vs. 


THE OREGON AND CALIFORNIA RAILROAD 
COMPANY. 


-_ 
—_— 


in Error to the Cireuit Court of the United 
States for the District of Oregon. 
Brief on Part of Plaintiff in Error. 
Statement of Case. 


This case is here on a writ of error from the Circuit 
Court of the United States for the District of Oregon— 
the plaintiff in error being the plaintiff in the case in 
the Court below. It comes on demurrer to the answer of 
the defendant below—the Oregon and California Rail- 
road Company—the Court below overruling the de- 
murrer and giving judgment against the plaintiff for 
costs. The action was originally commenced in the Cir- 
cuit Court of the State of Oregon for Jackson County, 
and subsequently—at the instance of the defendant— 
removed to the Circuit Court of the United States for 


) 


the District of Oregon on the ground that the construc- 
tion of an act of Congress was involved in the case. The 
material averments in the complaint are as follows: 


The Complaint. 

That the defendant, the Oregon and California Rail- 
road Company, is a corporation, duly incorporated and 
organized under the laws of the State of Oregon. 

That on the thirty-first day of September, 1883, the 
plaintiff was the owner in fee of an undivided one-half 
interest in a certain water- ditch and water-right con- , 
nected thereto and used therewith, located on the south 
side of Rogue River, in Jackson County, Oregon, and 
was at that date in the lawful and peaceful possession of 
sald ditch and water-right as tenant in common therein 
with one Daniel Fisher. 

Thaton said date the plaintiff and said Daniel Fisher, 
for the consideration of $250 to them paid, duly CXC- 
cuted a deed to defendant, the Railroad Company, con- 
veying to it the right to enter upon said water-ditch and 
construct, maintain, and operate its railroad and _ tele- 
graph line over and across the same, but upon the condi- 
tion that it should not in any way injure or destroy said 
water - ditch, or impair or obstruct the use or enjoy- 
ment of said water-ditch by the plaintiff or said Daniel 
Fisher as a means of conveying water through or along 
the same by any act or acts on its part in constructing, 
maintaining, or operating its railroad or telegraph line 
over or across the said water-ditch. The complaint 
further avers that the defendant, the Railroad Company, 
then and there assented to said condition, and thereupon 
accepted said deed,and received possession of said water- 
ditch from the plaintiff and said Daniel Fisher under 
said deed and upon said condition, and entered upon 
and constructed its said railroad and telegraph line 
across said water-ditch, but in such a manner as to 


i ed 


permanently obstruct and destroy the same and render 
it impossible to convey water through or along the same 
at the point where the defendant’s said railroad crosses 
the same constructed as aforesaid. 

The complaint further avers that the defendant, the 
Railroad Company, has ever since the construction of said 
railroad and telegraph line across said water-ditch re- 
tuined and still does retain possession of said water-cditch 
so obtained under said deed, and ever since has and still 
does maintain and operate its said railroad and telegraph 
line so constructed across the same as to prevent any use 
of said water-ditch for the conveyance of water through 
or along the same, and has wrongfully and unlawfully 
appropriated il portion of said water-ditch where its rail- 
road and telegraph crosses the same to its own exclusive 
use and benefit, and has refused and still does refuse to 
pay or make the plaintiff any compensation for his inter- 
est therein. 

The complaint concludes as follows : 

“That by reason of said wrongful acts of the defend- 
ant the plaintiff's said interest in the said water-ditch 
and water-right has been destroyed and rendered en- 
tirely valueless, and he has been damaged thereby in the 
sum of $7,000, for which sum he asks judgment against 
the defendant, together with his costs and disbursements 
in this action.” — 

Record, p. 5. 


To this complaint the defendant in the Court below, 
the Oregon and California Railroad Company, filed the 
following answer : | 


Answer. 


“The defendant, for answer to the complaint of the 
plaintiff in the above-mentioned action, denies that on 
the third day of September, 1885, or at any other time 
whatever, either the said plaintiff or the said Daniel 
isher was the owner in fee simple or otherwise of any 


undivided one-half interest or any interest whatever in 
any part of that portion of said alleged water - ditch or 
water-right mentioned in the complaint and therein al- 
leged to have been injured and destroyed by this defend- 
ant, and denies that either plaintiff or said Fisher was 
in the lawful possession thereof at any time. 

‘* Defendant denies that said deed, mentioned in said 
complaint as having been executed by said plaintiff and 
said Daniel Fisher to defendant, was executed upon or 
contained any condition whatever, and denies that de- 
fendant ever assented to said alleged or any condition in 
connection with the execution or delivery of said deed or 
otherwise with relation thereto or in connection there- 
with, or thereupon or otherwise received possession of 
said water-ditch or any part thereof from the, plaintiff 
and said Daniel Fisher, or from either of them under 
said deed or otherwise. 

“ Defendant alleges that it has no knowledge or any in- 
formation sufficient to form a belief as to whether its said 
railroad and telegraph was or was not constructed in 
such a manner as to permanently obstruct or so as to 
destroy any part of said water-ditch or so as to render 1 
impossible to convey water through or along the same or 
any part thereof. 

“ Denies that defendant ever obtained or held or re- 
tained possession of any portion of said water - ditch 
under said or any deed, and denies that the maintaining 
or operating said railroad or telegraph line prevents the 
use of said water-ditch for the conveyance of water 
through or along the same, and denies that defendant 
has wrongfully or unlawfully or otherwise appropriated 
any portion of said water-ditch to its own use, and denies 
that by any wrongful or other act of defendant any in- 
terest of plaintiff in said water-ditch or water-right or in 
any portion thereof has been destroyed or rendered val- 
ueless, or that the plaintiff has been thereby or other- 
wise damaged in any sum of money whatever or other- 
wise. 

“And for further and separate answer and defense to 
said complaint defendant alleges that the enterprise, 
business, pursuit, and occupation for which defendant 
was incorporated was and is, among other things, to con- 
struct, equip, maintain, and operate a railroad and tele- 


J 


graph line, with all the necessary branches, side-tracks, 
fixtures, buildings, depots, stations, and appurtenances, 
from Portland, in the State of Oregon, and running 
thence southerly through the Willamette, Umpqua, and 
Rogue river valleys to the California line on the southern 
boundary of Oregon. 

“That by section three of an act of Congress entitled 
‘An act granting lands to aid in the construction of a 
railroad and telegraph line from the Central Pacifie 
Railroad, in California, to Portland, in Oregon,’ approved 
July 25, 1866, there was granted to this defendant, among 
other things, the right of way through the publie lands 
of the United States to the extent of one hundred feet in 
width on each side of said railroad where it may pass 
over the public lands. 

“That the said lands through and over which that 
portion of said water-ditch which is alleged in said com- 
plaint to have been injured and destroyed by defendant 
was located, dug, and constructed and is situate, were on 
the said 25th day of July, 1866, pubhie lands of the 
United States, over and upon which defendant had the 
right by virtue of said grant to locate its said right of 
Way and build and construct its said railroad and tele- 
graph line, and that in selecting and locating said right of 
way and in building and constructing said railroad and 
telegraph line thereon it became and was hecessary lor 
(lefendant, in the proper and convenient selection and 
location of said right of way, to appropriate to its use and 
benefit a portion of said publie land one hundred feet in 
width on each side of said railroad through and over 
which land the portion of said water-ditch alleged In 
the complaint to have been injured and destroyed by 
defendant was located, dug, and constructed, and that 
defendant did accordingly locate its said right of way for 
said’ railroad and telegraph line upon and over said 
portion of said public land so granted ‘to defendant for 
said right of way, and being the same ground over and 
through which that portion of said water-ditch alleged 
in the complaint to have been injured and destroyed by 
defendant was located and dug, and that defendant did 
build and construct its said railroad and telegraph on 
and over said right of way as so located, and that any injury 
which may have been done to said ditch was done upon 
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that portion thereof which has been so dug and con- 
structed upon and in said right of way land, and was 
done in the course of the construction and operation of 
defendant’s said railroad and telegraph line thereon and 
not otherwise. 

“That on the 17th day of May, 1879, long after the date 
of said grant of said land to defendant for its said right 
of way, the said Daniel Fisher pretended and attempted 
to appropriate to his own use, under and by virtue of the 
provisions of the mining laws of the United States, a 
portion of said right of way for the purpose of digging 
and constructing said water ditch thereon and therein, 
and did thereupon and thereafter proceed to dig and 
construct said ditch in and upon said right of way land, 
and that the only claim of right, interest, or property 
_ever made or pretended to be owned by said Daniel 
Fisher is to said land constituting a part of said right of 
way and in and through which said ditch was located 
and dug and constructed; and the only claim of 
right on his part there to locate and dig that portion 
of said water-ditch was claimed and pretended by him to 
have been obtained and acquired under and by virtue 
of his said pretended compliance with certain provisions 
of said mining laws of the United States, and that said 
Daniel Fisher never did in fact have any other right, in- 
terest, or ownership in said land, nor any right to dig or 
construct said ditch in or through the same than such 
right as he attempted to acquire by said pretended com- 
pliance with said provisions of said mining laws of the 
United States, and that plaintiff never has at any time 
owned or held, or claimed to own or hold, any right, in- 
terest, or property in said land over which the aforesaid 
portions of said ditch were so located, dug,and constructed, 
except such interest and property therein as he claims 
and pretends to have acquired under and through said 
Daniel Fisher, and that all of plaintiff's alleged interest 
and ownership In said ditch was in like manner claimed 
and pretended to be acquired by him from, through, and 
under said Daniel Fisher. 

“And defendant further alleges that defendant took 
nothing by said deed in the complaint mentioned, for 
that defendant then owned, by virtue of said grant from 
the United States, all the rights and property pretended 
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to be conveyed to defendant by said deed, and that de- 
fendant never received any consideration whatever for 
said sum of $250 alleged in the complaint to have been 
paid by defendant for said pretended conveyance therein 
mentioned. 

“ Wherefore defendant prays judgment against plain- 
tiff for the costs and disbursements of this action.” 

Reeord, pp. 1-10. 


To this answer the plaintiff interposed the following 
demurrer: 
Demurrer to Separate Defense. 


“'The plaintiff comes and demurs to the separate de- 
fense in the defendant’s answer, commencing on line 18, 
second page, on the following grounds: 

“Ist. Said separate defense does not state facts sufficient 
to constitute any defense to this action. 

“2d. The facts stated in the complaint estop the de- 
fendant from setting up or claiming the right of way 
mentioned in said separate defense or any benefit under 
the grant of the right of way in the act of Congress of 
July 25, 1866, mentioned in said separate defense as a 
defense to this action. 

“Sd. The defendant forfeited and lost all its right under 
said grant of the right of way over the land where the 
plaintiff’s ditch is situated by its failure to complete its 
railroad to and over said land on or before the Ist day 
of July, 1875, and has at no time since had or owned 
any right or interest in said land or right of way over 
the same.” 

Record, p. 10. 


This demurrer was overruled by the Court. below, and 
the plaintiff standing by his demurrer, judgment was 
rendered against him for costs. From this judgment of 
the Court the case is here on writ of error. 


Assignment of Errors. 


ist. The Court erred in overruling the demurrer of the 
plaintiff in the Court below to the defendant's separate 


answer. 
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2d. The Court erred in not sustaining the demurrer of 
plaintiff in the Court below to the defendant’s separate 
answer. 

od. The Court erred in rendering judgment against the 
plaintiff for costs and disbursements. 

4th. The Court erred in holding that the grant of Con- 
gress of date July 25, 1866, entitled “An Act granting 
lands to aid in the construction of a railroad and tele- 
graph from the Central Pagifie Railway in California to 
Portland, Oregon,” was a present grant with conditions 
subsequent liable to be defeated only by the failure to 
comply with such condition, and that a re-entry by the 
Government or its equivalent was necessary to work a 
forfeiture. 

Sth. The Court erred in failing to hold that the act of 
Congress referred to became by operation of its eighth 
section null and void immediately and in toto whenever 
and as soon as there was a breach of the condition con- 
cerning the completion. of the road. 

6th. The Court erred in failing to hold that the defend- 
ant forfeited and lost all its right under said grant of 
July 25, 1866, of the right of way over the land where 
plaintiff’s ditch is located, by its failure to complete its 
railroad to and over said lands on or before the first day 
of July, 1880, and in failing to hold that such company 
had at no time since had or owned any right or interest 
in said land or right of way over the same, save that 
derived by virtue of the deed from plaintiff in error and 
said Daniel Fisher. 

7th. The Court erred in holding that the rights of the 
defendant in error, the Railroad Company, were superior 
under its grant of July 25, 1866, to the rights of the 
plaintiff in error under the act of Congress passed one 
day later, July 26, 1866 (14 Stats., 253), entitled “An 
Act granting the right of way to ditch and canal owners 
over the public lands and for other purposes. ” 
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Sth. The Court erred in failing to hold that the facts 
stated in the complaint and admitted in the answer 
estopped the defendant from setting up or claiming the 
right of way mentioned in said separate defense, or any 
benefit under the grant of the mght of way in the act 
of Congress of July 25, 1866, mentioned in such separate 
defense. 

Argument. 

Two principal questions arise in the consideration of 
this case. The first is as to the proper construction of 
the act of Congress of July 25, 1866, granting lands to aid 
in the construction of a railway and telegraph line from 
the Central Pacific Railway in California to Portland, 
Oregon; and secondly, a question of estoppel in the event 
the Court should hold to the construction of the land- 
grant act claimed for it by the defendant in error. In 
other words, conceding for the argument all the rights 
claimed for the Railroad Company by virtue of the grant- 
ing act, is not that company estopped by reason of its 
acceptance of the deed deseribed im the complaint and 
the payment to plaintiffs of the $250—the plaintiff and 
his co-tenant Fisher not being in possession of the ditch 
as trespassers, but to say the least, there under color of 
right—from insisting that it is there rightfully under the 
act of Congress of July 25, 1866, and is therefore justified 
in destroying or using in any manner it sees proper the 
ditch of plaintiff as its own individual property ? 


The Separate Detense Demurred to. 


The defense in this case is based on alleged rights un- 
der the act of Congress of July 26, 1866, entitled: An 
Act granting lands to aid in the construction of a rail- 
road and telegraph line from the Central Pacific Rail- 
road, in California, to Portland, in Oregon. (U.S. Stat- 
utes, vol. 14, p. 239.) 


The grant was to two corporations—one in California 
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and the other such corporation as might be designated 
by the Legislature of the State of Oregon, and said Leg- 
islature subsequently designated the defendant herein— 
each of which was to construct the portion of the road 
lying in its own State, and connection to be made at or 
near the State line. 

By the first section defendant is “ Authorized and em- 
powered to lay out, locate, construct, finish, and main- 
tain a railroad and telegraph line * * * beginning 
at the City of Portland, in Oregon, and running thence 
southerly through the Willamette, Umpqua, and Rogue 
River valleys to the southern boundary of Oregon, where 
the same shall connect with the part aforesaid, to be 
made by the first-named company.” 

By subsequent sections lands are granted to aid the 
construction of the road, also a right of way over the 
publie lands. 

Section six provides that “said companies shall file their 
assent to this act in the Department of the Interior 
within one year after the passage hereof, and shall com- 
plete the first section of twenty miles of said road and 
telegraph line within two years, and the whole on or be- 
fore the first day of July, one thousand eight hundred 
and seventy-five.” 

Section eight enacts: “That in case the said compa- 
nies shall fail to comply with the terms and conditions 
required, namely, by not filing their assent thereto as 
provided In section six of this act, or by not completing 
the same as provided in said section, this act shall be 
null and void, and all the lands not conveyed by patent 
to said company or companies, as the case may be, at 
the date of any such failure shall revert to the United 
States.” 

An amendment on June 25, 1868, extended the time 
for completing the first twenty miles of road for the 
period of eighteen months from its passage, and of the 
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whole road until July 1, 1880. (U.S. Statutes, vol. 15, 
}. Sv.) 

Another amendment on April 10, 1869, extends the 
time for filing assent for one year from its passage, and 
provides that all lands granted by the original act 
“shal] be sold to actual settlers only, in quantities not 
greater than one quarter section to one purchaser, and 
fora price Rot exceeding two dollars and fifty cents per 
acre.” (U.S. Statutes, vol. 16, p. 47.) 

These acts comprise all legislation on the subject. 

The road was not completed by July 1, i880. At that 
date it had not been constructed south of Roseburg, nor 
laid out or located more than twenty miles beyond. 
(See opinion of Court.) And it was not laid out or lo- 
cated over the lands crossed by plaintiff’s ditch situated 
in Rogue River valley until the year 1883. (/d.) 

The plaintiff’s ditch was laid out and constructed un- 
der authority of the act of Congress of July 26, 1866, 
and was completed some time in the year 1879. (/d.) 

The original act of Congress of July 25, 1866, gave 
the defendant authority to “lay out, locate, and con- 
struct” a railroad over the premises in controversy on or 
before July 1, 1876, which, by the amendment of June 
25, 1868, was extended to July 1, LSSO. 

But the latest date had long passed before it attempted 
to do any of these things, and when it did make the at- 
tempt in 1883 its authority was gone—the act conferring 
authority having become “ null and void” in virtue of its 
own terms. 

The granting part of section 2 of the Railroad Act is as 
follows: 


“That there be, and hereby is, granted to the said com- 
panies, their successors and assigns, for the purpose of 
aiding in the construction of said railroad and telegraph 
line, and to secure the safe and speedy transportation of 
the mails, troops, munitions of war, and public stores, 


Lz 


over the line of said railroad, every alternate section of 
public land, not mineral, designated by odd numbers, to 
the amount of twenty alternate sections per mile, ten on 
each sidle of said railroad line : ” 

While section S of the act provides iis quoted, supra. 


[t is conceded that but for the qualifymg provisions of 
section 8 just quoted this grant must be held to be a grant 
in presenti, under and by virtue of which the lands 
granted passed directly as of the date of the grant to the 
company, and that the conditions of the grant in such 
event are conditions subsequent, and in such case the 
grant can only be defeated by a failure to comply with the 
conditions subsequent, and in which case there must be a 
re-entry upon the partoftheGovernment. Butitis respect- 
fully insisted that the words of pre sent grant in the second 
section of the act are so qualified by the provisions of section 
5, supra, that upon a proper and fair construction of the 
act as a whole, the conditions, and all the conditions, so far 
as they relate to the right of way and the completion of the 
road within a certain time, must be held to be conditions 
precedent, and not conditions subsequent. 

And not only so, but being conditions precedent, such 
failure to comply with them within the time required 
by the act, especially in view of the provision that in 
such event the act should be null and void, operated ipso 
facto a termination of all right to acquire any further 
interest in any lands not then paténted. It destroyed 
eo instanti the possibility on the part of the company of ever 
acquiring title to any unpatented lands, which possibility 
existed so long as the time within which the conditions 
were to be performed had not elapsed. And by such 
failure, moreover, the right on the part of the company 
to secure a perfect title to the lands included in the grant 
was instantly severed, and immediately all such lands not 
patented, being freed from the conditional claim, the 
inchoate title of the corporation, reverted to the United 
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States; that is, they were at once by such failure restored 
to the United States, wholly released and freed, not from 
any legal estate or title on the part of the United States, 
because ho such title, it is insisted, had ever passed, but 
from the claim and right on the part of the company to 
obtain such title by which they were incumbered prior to 
such failure. 

Stating the contention in another form, the act itself be- 
Comes, €0 instant: on such failure—by virtue of its own 
explicit and emphatic terms, which execute themselves— 
null and void. And, as a necessary sequence, all right 
and power on the part of the corporation thus in default 
to proceed further—either to locate its line of road over 
the public domain or condemn private property to its 
use for such purpose, or exercise any other corporate 
function in so far as relates to further location or con- 
struction of its road—are terminated. 

In other words, the phrase “this act shall be null and 
void” constitutes a limitation, and not either a condition 
or any part of a condition. All will agree the conditions 
would have been fully and completely stated, and would 
have been in all respects effectual for the purpose, had it 
been the intention of Congress to make the grant on 
conditions subsequent rather than On conditions precedent, 
or subject simply to certain drastic limitations as to power, 
if it had simply read “ this grant is upon condition * * * 
and in case of failure the lands shall revert;” or even a 
milder form of phraseology would have met the pur- 
pose just as effectually, as, for instance, “this grant is 
upon condition that such corporation shall construct 
twenty miles of its road in one year and the whole road 
in ten years.” The further provision, therefore, so abso- 
lutely unnecessary, so entirely superfluous, in stating a 
condition subsequent merely, that “this act shall be null 
and void” —a provision not to be found in any other 
public grant save and except in the solitary instance of 
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the act of March 8, 1877, amending the act of June 8, 
1872, granting a right of way to the Denver and Rio 
Grande Railway Company—evinces clearly, viewed by 
any and every proper rule of statutory construction, a 
determination on the part of Congress to take the case 
out of the usual line of grants on condition subsequent 
and, instead, make it subject to a clearly and well defined 
limitation, both as to odd sections granted and right of 
way over the public domain. 


It will be observed by the Court that the provisions of 
this act as to the effect of a failure to comply with the 
conditions, whether they be regarded as conditions sub- 
sequent or conditions precedent, are essentially different 
in phraseology and in legal effect from the great body of 
Congressional grants to railroad companies. 

A striking similarity, however, will be found between 
the act under consideration in this respect and the act 
granting lands to aid in the construction of railroads in 
the Territory of Minnesota, and which came under con- 
sideration in this Court In the case of Rice v. Railroad, 
1 Black, and in which case this Court held that although 
words of present grant were used in the granting section 
which, had they stood alone, would have passed the 
title as of the date of the grant, they were so qualified 
by subsequent provisions of the act as to prevent the 
same from being a present grant. 

The granting words in the Minnesota act and those in 
the grant under consideration are exactly alike, but as 
in that case the Court found in the subsequent language 
an intent on the part of Congress to limit and modify 
the meaning of the words “that there shall be and is 
hereby granted,” so in this case we have the same intent 
expressed in somewhat similar but much more emphatic 
language, which makes the conclusion irresistible that no 
present estate was granted or intended to be granted by 
Congress to these railroad companies. 
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Mr. Justice Field,in The St. Paul and Pacifie R. R. Co. 
et al.v. The Northern Pacific R. R. Co., No. 54. present 
term, recognized this distinction, and approved the doc- 
trine announced in Rice v. Railroad Co., in these words: 

“The terms of present grant are in some cases quali- 
fied by other portions of the granting act, as in the case 
of Rice v. Railroad Co., 1 Black, 358; but unless qualified, 
they are to receive the interpretation mentioned.” 


Legislative grants must be interpreted, if practicable, 
so as to effect the intention of the grantor, but if the 
words are ambiguous the construction should be in favor 
of the Government and against the grantee. (Charles 
River Bridge v. Warren Bridge, 11 Pet., 544.) 


The rule is well settled that public grants are to be 
construed strictly and that nothing passes by implica- 
tion. Whenever privileges are granted to a corporation 
and the grant comes under revision in the courts such 
privileges are to be strictly construed against the corpo- 
ration and in favor of the public, and nothing passes but 
what is granted in clear and explicit terms. (Charles 
River Bridge v. Warren Bridge, supra.) 


In the case of Slidell v. Grandjean (// U. S., 437, 438), 
this Court, in discussing the general subject of grants, 


said: 


“Tt is also a familiar rule of construction that when a 
statute operates as a grant of public property to an indi- 
vidual or the relingquishment of a public interest, and 
there is doubt as to the meaning of its terms or as to its 
general purpose, that construction should be adopted 
which will support the claim of the Government rather 
than that of the individual. Nothing can be inferred 
against the State. Asa reason for this rule it is often 
stated that acts are usually drawn by interested parties ; 
and they are presumed to claim all they are entitled to. 
This rule has been adopted and followed by this Court 
in many instances in the construction of statutes of this 
description.” 
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In presenting this case counsel are not unmindful of 
the rulings of this Court—notably in the case of Bald- 
win v. Railroad Co., 108 U. S., 426—giving construction 
to an act of Congress, then under review, granting 
right of way to a railroad company somewhat similar to 
the act making grant to the defendant in so far as it re- 
lates to the nature and effect of the grant of right of way 
over the public domain; and in discussing this case 
there is no disposition to contest the correctness of the 
rule laid down in the case referred to, and perhaps in 
some other cases since that time, as applicable to the par- 
ticular grants referred to, and as applicable to the facts 
presented in connection therewith, as to progress made 
by the companies respectively under those grants where 
rights of settlers were supposed to have attached. 

Our contention ts that the act of July 25, 1866, under 
which the defendant claims, is radically different from 
the aet discussed in 105 U. S., supra, and also that the 
route or line of road under the former had not, as in the 
adjudicated cases, been established. The act is different in 
this, as we have seen, that the act provides in terms, not 
merely that on a failure to build the whole of the road 
by July 1, 1880, all lands not conveyed by patent to said 
company at the date of any such failure shall revert to 
the United States, but also that the act itself shall be 
“null and void.” No such clause as this appears, so far 
as | have been able to examine, in any of the other acts 
of Congress making grants of public lands or right 
of way over the public lands to any railroad 
company save in the one amendment, supra. It was 
clearly the opinion of Congress, it would seem, that in 
the event of a failure upon the part of the company to 
build the whole road within the time specified, viz., July 
1, 1880, to take it out of the power of the company to 
do a further solitary act under or in pursuance of the 
act of Congress. It was clearly the intention of Congress 
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that the company in such a case should be entitled to 
the lands patented to it, but in so far as any right upon 
the part of the company was concerned to enter upon the 
public domain, or any part of it, for the purpose of lo- 
cating or constructing its road after such failure to com- 
plete the road within the time specified, it'was the inten- 
tion of Congress to destroy it by declaring, as it did, 
that the act itself should be null and void. In other 
words, the act, taken as a whole, simply conferred a power 
upon the company to be exercised within a certain 
time and upon certain conditions. A failure to exercise 
the power within the time was an end of the whole busi 
ness, and then the act itself under which the company 
could act ceased to exist, because the power that created 
it declared that it should then be dead—null and void. 

This is not the case, therefore, it is respectfully insisted, 
of an estate vested under a present grant, and subject to 
forfeiture for breach of a condition subsequent, but re- 
quiring further proceedings to enforce the penalty. 

But it is the case of a legislative power not attempted 
to be exercised until, by the very terms of the instru- 
ment creating it, the time within which it could be exer- 
cised had expired. 

If this power to “lay out, locate, and construct” had 
been exercised during the prescribed term of its exist- 
ence, it would have given effect to the granting words 
in the original act and vested the legal title to the two- 
hundred-foot right-of-way strip in the defendant. 

But as none of these steps was taken during the con- 
tinuance of the power, no estate ever vested in defend- 
ant, and there is no ground for the application of this 
doctrine. 

That the authority to act terminated with the expira- 
tion of the time fixed by the amendment of June 25. 
1868, is clear from the language used, and well settled 
by judicial decisions. 
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Authorities. 


A general law of New York required any railroad 


company organizing under it to begin the construction of 


its road and expend ten per cent. of its capital thereon 
within five years after the filing and recording of its 
articles and declaring that in case of non-performance 
_ its corporate existe 1i1Ce and powe rs shall cease.” \ subse- 
quent act extended the time. 

The construction of the road was not begun within 
the time as extended. The company afterward attempted 
to condemn lands for its right of way. 

The Court of Appeals held that the proceeding could 
not be maintained, as the company’s authority had ceased 
by force of the terms of the act themselve 8, without any judi- 
cial procedure for the purpose. ‘The Court further said: 
“The statute executed itself. * * * It needed no action 
or judicial procedure to declare or complete a forfeiture 


of the charter and loss of corporate powers.” (Matter of 


B., W. & N. Ry. Co., 72 N. Y., 245.) 

A special act declaring that upon like default “ this act 
and all the powers, rights, and franchises herein and 
hereby granted shall be deemed forfeited and terminated,” 
received a like construction by the same Court. (Brook- 
lyn Steam Transit Co. v. City of Brooklyn, 78 N. Y., 524.) 


The case of the Brooklyn Steam Transit Company v. 
City of Brooklyn, 78 N. Y., 528, supra, was an action to 
restrain the defendant from interfering with the plaintiff 
in the construction of its road. The plaintiff was incor- 
porated by an act of the legislature of the State of New 
York, entitled “An act to incorporate the Brooklyn Steam 
Transit Company, with authority to construct an under- 
ground and elevated railroad under or over the streets 
of the city of Brooklyn.” 

Section 17 of the act provided as follows: 


“This act shall take effect sixty days after the passage 
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thereof; but unless said Brooklyn Steam Transit Com- 
pany be organized, and at least one mile of said railroad 
as it is authorized and empowered to construct under 
this act be laid within three years thereafter, then and 
in that case this act and all the powers, rights, and fran- 
chises herein and hereby granted shall be deemed for- 
feited and terminated.” 


The company failed to construct the mile of road within 
the time required by the act, and the claim of the de- 
fendant was that the plaintiff lost its corporate existence 
by not building one mile of its road before the expiration 
of the time limited in the act; and the Court held, that 
by reason of its failure the rights and powers of the com- 
pany were so far forfeited and terminated that it could 
not subsequently proceed to take private property or a 
public street for the construction of its road ; that its cor- 
porate right for that purpose was absolutely gone. And 
the Court, in discussing the case, Earle, Justice, said: 


“The general principle is not disputed that a corpora- 
tion, by omitting to perform a duty imposed by its char- 
ter, or to comply with its provisions, does not, ipso facto, 
lose its corporate power, or cease to bea corporation, but 
simply exposes itself to the hazard of being deprived of 
its corporate character and franchises by the Judgment 
of the Court in an action instituted for that purpose by 
the Attorney-General in behalf of the people; but it can 
not be denied that the legislature has the power to pro- 
vide that the corporation may lose its corporate existence 
without the intervention of the courts by any omission 
of duty or violation of its charter or default as to limita- 
tions imposed, and whether the legislature has intended 
so to provide in any case depends upon the construction 
of the language used. Here the language used shows 
that the legislature intended to make the continued ex- 
istence of the plaintiff as a corporation depend upon its 
compliance with the requirements of section 17 of the act. 
[In case of non-compliance, the act itself ceases to have any 
operation, and all the powers, rights, and franchises thereby 
granted were ‘ deemed forfeited and terminated. There was 
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to be not merely a case of forfeiture which could be en- 
forced by an action instituted by the Attorney-General, 
but the powers, rights, and franchises were to be taken 
and treated as forfeited and terminated. At the end of the 
time limited the corporation was to come to an end, as if 
that were the time limited in its charter for its corporate 
existence.” 


The Court, in further discussing the case, cited the case 
of Brooklyn, Winfield and Newton R. R. Co., 72 N. Y.., 
245,in which the same doctrine was held, and the Court, 
in commenting upon that case, said: 


“That company had not begun the construction of its 
road within the time limited, and it was held that it had 
lost its corporate existence, and the same view was em- 
phatically reiterated when a similar case of the same 
company was again before thisCourt. (75 N. Y.,335.) It 
was held that the statute executed itself, and that the in- 
tervention of the courts in an action instituted by the 


Attorney-General was not necessary. The language of 
‘ ‘ > i 


limitation used in section 17 in the act of 1871 more plainly, 
if possible, indicates the legislative intention—that a fail- 
ure to comply with the limitation should put an absolute 
end to the corporation—than the language used in the 
act of 1867.” 


The principle recognized in these cases, it is respectfully 
submitted, is precisely similar to the one for which we 
contend, namely, that the legislature of a State or the 
Congress of the United States has the power to provide, 
either in incorporating a company or making a grant to 
a company with conditions in the one case, that by the 
failure upon the part of the corporation to do a certain 
thing required of it to be done by the act within the time 
required that its corporate existence shall cease and all 
its rights and powers be terminated; and that in the 
other case—on the failure to comply with the conditions 
specified in the act within the time specified—the grant 
shall not only revert, but also that the act itself making 
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the grant shall become absolutely null and void, thus 
making it absolutely impossible for the corporation to 
proceed in further execution of the terms of the grant 
after such failure. In other words, that Congress has the 
power, by USING terms to that end, to provide in an act 
making a grant toa railroad company, not only for the 
termination of all the powers of the corporation, but for the 
forfeiture of all its rights, grants, and privileges, ipso facto, 
on failure to comply with the conditions imposed, and 
that such an act of the Congress of the United States 
erecites itself, and that a (Quo warranto for the purpose 
of determining the existence of the corporation and its 
power to act is not necessary in the one case, nor is a re- 
entry upon the part of the Government by act of Congress 
or judicial proceeding necessary in the other case, to pro- 
duce a forfeiture. 

It is conceded in the pleadings and also by the Court 
below in the opinion (Record, Lb) that the Oregon 
and California Railroad Company, defendant, had not 
completed its road, even so far as the location of the 
premises in question within the time preseribed by Con- 
gress for its completion; nor was it completed to that 
point, as clearly appears, on September 3, 1885, as it was 
on that date the defendant purchased from plaintiff and 
his tenant in common the right to construct and operate 
its road at a point between the termini thereof across the 
ditch of the plaintiff. 

The Court below, Judge Deady, further remarking on 
this point, said in his opinion: 

“And it is a matter of such common notoriety that the 
road was not constructed south to Roseburg until after 
1880, and it is not yet quite completed to the southern 
boundary of the State, that the Court may well take ju- 
dicial notice of the fact, and on the argument it was 
practically admitted.” 

tecord, 16. 


This opinion was delivered February 1%, 1886. 


The same rule was recognized as correct with reference 
to the provision in a special act, “the franchises thereby 
granted shall be null and void, unless the corporation 
shall commence the work of constructing the hotel within 
two years from the passage of this act, and complete the 
same within four years from the time of commencing 
the construction thereof; but held inapplicable in view 
of an amendment extending time for the performance of 
these acts. 

Union Hotel Company v. Hersee, 79 N. Y., 454, 
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And to the same effect is the case of Brooklyn, Win- 
field and Newton R. Co., 81 N. Y., 69. Also the cases of— 
Farnham v. Benedict (N. Y.), 135 N. E., 784. 

South and North Ala. R. Co. v. Gilliam (Ala.), 
4 So., 694. 


And, finally, the opinion of this Court in Railroad Co. 
v. Alling, 99 U.%., 465, cited in the opinion below, ex- 
plicitly recognizes the correctness of this rule of con- 
struction. 

An act of Congress of June 8, 1872, granted a right of 
way over the public lands to the Denver and Rio Grande 
Railroad Company in the same terms as the grant to the 
defendant here. But it was accompanied with a proviso 
for the completion of the road within five years after the 
passage of the act. (/d., 465.) 

sy an amendatory act on March 3, 1877, the time for 
the completion was extended for the period of ten years 
from the passage of the original act. 

And in default thereof it was declared that as to the 
unfinished part of the road the rights and privileges 
granted should be “null and void.” (ld.,467.) The ques- 
tion before the Court was as to the right of this company 
to locate its road and appropriate this right of way 
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through the Grand Cafion of the Arkansas River, as 
against another railway company claiming under the 
subsequent general act of Congress of March 3, 1875. It 
did not locate its line through this cafion until the year 
1878. 

It was claimed by the other side that it had lost its 
right to do so at that time by reason of the delay. But 
upon this point the Court, Mr. Justice Harlan delivering 
the opinion, SAVS: 

“The five years originally given to that company 
within which to complete its railroad to a point on the 
Rio Grande as far south as Santa Fe expired on the 8th 
of June, 1877. Before, however, the expiration of that 
period the time was extended to ten years from the pas- 
sage of the original act. Now, it 1s solely by reason of 
such extension that the Denver Company had the right 
on the 19th of April, 1878, to take possession of the Grand 
Cafion and prepare for the final location and construe- 
tion of its road through that pass.” (/d., 479, 480.) 


The late Chief Justice Waite, dissenting, declined to 
go even to this extent, it being his opinion that the 
grant of the right of way to the Denver and Rio Grande 
Company contained in the act of June 8, 1872, was no 
more than a license to enter upon and use such of the 
publie lands of the United States as should be unocecu- 
pied and not appropriated to other purposes when the 
permanent location of its road, with a view to actual 


construction, should be made. 


Now, it is plain that the Court was here considering a 
power unerecuted within the time limited, and not an 
interest vested, requiring further proceedings to restore it 
to the grantor. And the principle announced exactly 
covers the present case. Here there was no survey, no 
location, until after the power to locate had expired by 
its own limitation, and until after plaintiff had con- 
structed his ditch under another act of Congress. 
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The other decision (Railroad Co. v. Baldwin, 103 U.S., 
426), cited and relied upon below, involves no such issue, 
There the Railroad Company had located its right of 
way within the time prescribed; and while it still had 
the power to do so, and the Court held that such loca- 
tion related back to the date of the act making the grant. 
and cut out intervening claims. 

But the effect of such authorized location was to vest 
an estate in the lands covered by the right of way in the 
Railroad Company and bring the case within the rule 
as to forfeiting vested interests for breach of subsequent 
conditions. That a valid location pursuant to the au- 
thority conferred by the act making such a grant is 
necessary to vest an interest in the particular tracts of 
land is undeniable. This proposition is conceded every- 
where. 

Van Wyck v. Knevals, 106 U.S., 360. 
Savannah, F. and W. Ry. Co. v. Davis (Fla.), 7 
So., 29. 


An expression in the opinion of this Court in Schulen- 
berg v. Harriman, 21 Wall., 44, is cited in the opinion of 
the Court below in the present case as favoring the con- 
clusion there announced. 

sut there was no issue in that case involving the point, 
and what is said there as to the continuance of a power 
to sell in the face of an explicit prohibition in the act 
creating the power is simply obiter. 

But in that case there was a vested estate in the lands 
granted to sustain the power of sale, which may have 
been deemed sufficient in itself for the purpose. 

It is difficult to perceive how the exercise of the power 
of sale, after the default upon which it is limited, could 
be justified under the act itself, which is absolutely pro- 
hibitory. And evidently this was not the view of the 
writer of the opinion. For he had already declared that 
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the State held this power of sale in trust, and subject to 
all the restrictions and limitations contained in the act, 
and that a sale in violation of any of these would be void 
and pass no title. Now, the absolute prohibition upon 
the exercise of this trust power in the specified contin- 
gency must have the same effect. 

But if the continuance of a power to sell could be 
predicated upon the existence of the legal title in the 
grantee in that case, the principle would not apply to the 
present case, where no such estate has ever been created. 


ESTOPPEL. 
The Detendant is Estopped from Denying Plaintiff’s 
Title or Asserting a Superior One. 

The second ground relied on by plaintiff to avoid the 
defense interposed is that of estoppel. 

The complaint alleges, and the separate defense in 
the answer demurred to admits, in effect, that defendant 
went into possession of the portion of plaintiff’s ditch 
crossed by its railroad track under a deed from plaintiff 
and his tenant in common for the consideration of $250 
paid, and assenting to the condition therein against im- 
pairing or destroying said ditch, the only right conveyed 
being a license “ to enter on said ditch and construct and 
operate its railway over the same” upon said condition. 
(See Opinion of Court below, Record 17.) The complaint 
further alleges that defendant utterly destroyed the ditch 
in violation of this condition. ( Id.) And this, too, the 
defense admits. 

The acceptance of possession under this deed, it is 
submitted, created the relation of landlord and tenant 
between them, and not that of vendor and vendee, so far 
as the doctrine of estoppel is concerned. The plaintiff 
still retained his interest in the premises, and the defend- 
ant assumed the obligation of preserving his ditch and 
doing nothing to injure it or obstruct the flow of water 
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through the part thus delivered into its possession. In 

these stipulations and conditions there was an agreement, 

in legal effect, that the violation of these essential condi- 

tions by the defendant was an event upon the occurrence 

of which there was to be a surrender of that possession. 
Osterhout v. Shoemaker, 3 Hill, 518. 


Its attempt to set up its own title is a “violation of 


that contract by which it obtained and holds possession, 
and breaking that faith which it has pledged, and the 
obligation of which is still continuing and in full op- 
eration.” 

Blight’s Lessee v. Rochester, 7 Wheat., 547. 


The fact of its having taken this conveyance on such 
a condition shows that: it was then conscious of having 
forfeited all its rights under the act of Congress granting 
it a right of way, and that it had no hope of getting pos- 
session in any other way, and its present claim to the 
contrary is clearly an after-thought. 


The deed having been accepted by defendant and pos- 
session taken under it, it is as effective to raise the estop- 
pel as if formally executed by defendant. 

Atlantic Dock Co. v. Leavitt, 35 N. Y., 35. 


And defendant can no more aver title in itself to 
defend this action than title in another. 
Jackson v. Ayers, 14 Johns., 224. 
Jackson v. Walker, 7 Cow., 635. 
Phelan and Wife v. Kelly, 25 Wend., 392. 
Morrison v. Bassett, 26 Minn., 235. 


If itis held, as it is confidently believed it must be, 
that the relation of landlord and tenant was created be- 
tween plaintiff and defendant, then it is clear the defend- 
ant is estopped from denying plaintiff’s title or asserting 
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27 
an outstanding superior title so long as it retains posses- 
sion of the premises and continues to enjoy the license 
granted, and especially must this be so after it has violated 
the terms of the agreement under which it entered. 


The rule that a tenant is estopped from denying the 
title of his landlord while he remains in possession is too 
well settled to require either authority or argument. 

Angel on Limitations, see. 472. 


Blight’s Lessee v. Rochester, 7 W heaton, Do. 


Angel on Limitations, supra, says: “ On general prin- 
ciples the tenant is not permitted to dispute his land- 
lord’s title. Having entered under that title, he cannot 
set up an adverse title to protect his possession.” 


In the case of Morrison v. Bassett, 26 Minn., the plain- 
tiff and defendant on the first day of April, 1869, entered 
into a written agreement of that date purporting in terms 
to be an indenture of lease, but in fact an instrument in 
writing not under seal, whereby the plaintiff leased and 
let unto the defendant certain premises therein described 
upon the terms and conditions and for an annual rental 
therein stated, payable quarterly in advance. The term 
was for a period of five years, and it was stipulated that 
the lease should be renewed for another term of a like 
period upon a yearly rental therein named, differing In 
amount from the first, but payable quartely in advance, 
and in other respects alike in its terms and conditions. 
In this agreement the defendant stipulated for himself 
and assigns to accept of the condition stated, paying rent 
when due. Upon the execution of this. agreement the 
defendant thereupon entered into the use, possession, and 
occupancy of the premises, and continued to occupy them, 
paid the stipulated rent for a time—the whole of the first 
term and including the first payment of the second term— 
after which he failed and refused to make any further 
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payment, and the action was brought to recover the unpaid 
quarterly installments accruing and falling due on and 
prior to April 1, 1878. On these facts—I quote from the 
opinion—the Court held as follows: 


“The defendant cannot defeat a recovery for rent ac- 
cruing and falling due during the term and while he re- 
mained in possession of the demised premises or any part 
thereof by controverting the title of the plaintiff thereto 
and setting up title in himself to any portion thereof ac- 
quired prior to the demise. (Vernan v. Smith, 15 N. Y., 
327; Sharpe v. Kelley, 5 Denio, 451; Allen v. Chatfield, 
8 Minn., 386-455; St. Anthony Falls Water Power Co. 
v. Morrison, 12 Minn., 249.) And thisin substance is the 
only matter sought to be interposed as a defense in this 
item.” 


Under the Exceptional Circumstances of this Case 
the Defendant is Estopped, though the Relation 
were that of Vendor and Vendee. 


But, conceding for the argument that the relation of 
landlord and tenant did not exist. but rather that of 


vendor and vendee, we still insist the defendant is, under 
the exceptional circumstances of this case, estopped from 
controverting plaintiff’s title, under which it took pos- 
session of plaintiff’s ditch and destroyed it, contrary to 


its agreement. 


THE DEFENDANT HAVING ACCEPTED THE DEED IS BOUND 
BY THE TERMS OF THE DEED AS EFFECTUALLY AS THOUGH 
IT HAD BEEN SEALED AND EXECUTED BY HIM. 


A deed executed by one party only, but containing a 
covenant on the part of the other to perform certain acts, 
binds the latter if he accepts the deed and takes possession 
under it as effectually as if he had signed it. 

Spalding v. Hollenbeck, 35 N. Y., 204. 


Herman on Estoppel, vol. 2, see. 589, p. 120. 


Thus, when land is conveyed with a reservation that 
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the grantee shall maintain suitable fences upon the lines 
of the premises, and the grantee accepts the deed, he is 
bound to perform the service. 

Harriman v. Park, 55 N. H., 471. 


Herman on Kstoppel, vol. 2, see. 589, }. 1205. 


The Coust, Earle, Chief Justice, in the case of Atlantic 
Dock Company v. Leavitt ef a/., 54 N. Y., in diseussing 
the question as to whether the grantee in a deed who 
himself did not sign the deed was bound by its cove- 
nants, conditions, &c., therein mentioned to be by him 
performed, said: 


“| have found no authority holding that the grantee 
in such | deed—a deed poll—is hot bound by the COovVe- 
hants therein mentioned Lo be performed by him in Somme 
form. It has, however, been held in some cases that the 
technical action of covenant could not be held against 
such a grantee, because he had not sealed the deed. 
(Hinsdale v. Humphrey, 15 Conn., 482; Burnett v. Lynch, 
54 Barn. & Cress., 589; Maule v. Weaver, 7 Penn., 329: 
Platt on Covenants, 18.) But | apprehend the prepon- 
derance of authority is the other Way. Piatt, after re- 
viewing the cases and laving down the law as he claims 
it to be, says: ‘ Perhaps, however, the doctrine has been 
too long sanctioned that such an action can be main- 
tained to be how reversed. At all events, it Is an intro- 
duction of an equitable principle into a court of law, the 
acceptance of a deed being considered equivalent to an 
actual execution by the lessee.’ ” 


In Richards v. Eagle Fire Company, 9th Wend., 618, 
the Court said: 

“Whoever takes an estate under a deed ought in rea- 
son and equity to be obliged to take it under the terms 
ex pressed in the deed.” 


[In Comyn’s Digest, title “Covenant A 1,” it is said that 
“Tf a lease be to A and B by indenture, and A seals a 
counterpart and B agrees to the lease, but does not seal, 
yet B may be charged for a covenant broken.” 


OU) 


[n Belmont v. Coman, 22 N. Y., 428, Judge Comstock 


SUVs: 


“It needs no authority to prove that if in the conveyance 
there are words importing that the grantee will comply 
with certain conditions in the deed he is deemed to 
have entered into an express undertaking to do so, 
although he does not sign or seal the instrument. The 
acceptance of a deed containing such language Is evidence 
of the most satisfactory kind that he has promised to do 
what the deed Says he is LO do.” 


In Spalding v. Hollenbeck, 35. N. Y., 206, the Court 
sald: 

“The grantee having accepted the deed and taken 
possession under it is bound by the covenants therein 
contained as effectually as if he had signed it.” 


The Court in The Atlantic Dock Company v. Leavitt 
el al., O44 N. . # 


a grantee who had not signed the deed, could be sued 


, supra, in discussing the question whether 
for a breach of a covenant in such deed after discussing 
what seemed to be something of a controversy upon that 
particular point as to the form of action and having 
come to the conclusion that an action for breach of cov- 
enant would lie, concludes as follows: 

“But if [am wrong in all this, I find no authority 
against the maintenance of this action to restrain the 
defendants from doing what plaintiff's grantee under 
whom they hold agreed he would not do.” (The action 
in that case being one brought to restrain defendants 
from using certain premises situated in the City of 
Brooklyn for the manufacture of resin oil.) “ All the 
authorities agree that some form of action, either in as- 
sumpsit, case, or equity can be maintained. If the ac- 
tion were against Worcester, | am unable to see any ob- 
jection to its maintenance. He would be held bound by 
the agreement contained in the deed which he accepted. 


The deed would be held to be evidence that he had 
made the agreement therein contained. And upon the 
theory that it was not an agreement upon his part under 
seal he could have been sued for any breach of it, in 


what was formerly called an action of assumpsit, or an 
< action on the case; and a court of equity would restrain 
him from doing what he had agreed not to do. The 


agreement qualified the estate which he took and at- 
tached itself to that estate.” 


The old common-law rule that the « stoppel cannot be 
broader than the deed and that in unilateral instruments 
to which one party only sets his seal the grantor only is 
estopped, while the grantee is not, is not applicable In our 
system of jurisprudence and all the authorities are to the 

contrary. 
| Atlantic Dock Co. v. Leavitt et al., 54 N. Y., 35. 
Bigelow on, Estoppel 356, and authorities there 
cited. 
Coke on Littleton, 47. 


Herman on Estoppel and Res Judicata, vol. 2, see. 591, 
SaVS : 
“The grantee of a deed inter part sis bound by the 
conditions, covenants, and stipulations therein on his 
part, although the deed is only signed by the grantor. 
[f they are such asare legally sufficient to create an ease- 
! ment in the premises granted, the grantee takes the land 
subject to that servitude.” 
Miller v. Winchell, 70 N. Y., 437. 
} 
< Acceptance of an indenture binds the grantee without 


execution. 
Herman on Estoppel and Res Judicata, vol. 2, 724 


and 725. and authorities there cited. 


The acceptance of a deed poll works an Kstoppel upon 
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the grantee in the case of a demise and covenants in- 
tended for him. 

Bigelow on Estoppel, 306 and 3097. 

Atantic Dock Co. v. Leavitt, 54 N. Y., 35. 


It is conceded that the rule is well established that 
ordinarily or ge nerally a vendee is under no obligation 
to support his vendor's title, and therefore is not in such 
case estopped from denying the same. Butto this gen- 
eral rule there are many well-recognized exceptions, and 
to some of these attention will be attracted. And it is 
respectfully submitted that should it be held in this case 
that the relation of landlord and tenant as between the 
parties to this suit was not established by the acceptance 
of the deed mentioned in the complaint and the pay- 
ment of the $250, that then this case on the admitted 
facts comes clearly within the exceptions to the general 
rule and under which exceptions the defendant is estop- 
ped from denying plaintiff's title. 

The learned judge who tried this cause in the Court 
below frankly admits in his opinion delivered in the 
case (Record, 18) that a vendee will not be permitted 
to deny his vendor’s title when by so doing his act would 
be repugnant to his acceptance of the grantor’s deed, or 
a claim under it. 

The reason assigned by Courts, and notably by Chief 
Justice Marshall in the celebrated case of Blight’s Lessee 
v. Rochester, 7 Wheat., 535, for the general rule that a 
vendee is not estopped from denying the title of his ven- 
dor 1S, that a conveyance having been executed by the 
vendor free from any conditions or covenants to be per- 
formed by the vendee the vendor’s title is extinguished 
in law and inequity. The vendee acquires the property 
for himself exclusively and he is under no obligations to 
maintain the title of the vendor. The relation of land- 
lord and tenant in such a case does not exist, either in a 
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qualified form or in any degree whatever. The vendee 
in such a case holds adversely to his grantor and may 
treat him as a stranger to the title. In such a case the 
property, and the whole property, and all the estate 
therein owned or possessed by the vendor having he- 
come vested in the vendee, be it good or bad, much or 
little, legal or equitable, he, the vendee, has a right to 
fortify such title by the purchase of any outstanding 
title which may protect him in the enjoyment of the 
premises. As stated by the late Chief Justice Marshall 
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in Blight’s Lessee v. Rochester, 7 Wheat., 585— 
“No principle of morality restrains him from doing 
this” (that is to say, from denying his vendor’s title), 
“nor is elther the letter or spirit of the contract violated 
by 2” - 
Averill v. Wilson, t Barb., 180. 
Bigelow on Estoppel, 358, and note. 
Blight’s Lessee v. Rochester, 7 Wheat., 535. 


The Exceptions. 

But the case under consideration is widely different 
from the class of cases just quoted. In substance and 
legal effect, so far from being a conveyance of all plain- 
tiff’s estate in the premises, the facts, as stated and ad- 
mitted in the pleadings, clearly show that the transac- 
tion between the parties Wis in substance and legal effect 
an agreement in writing under seal, whereby for a cer- 
tain consideration paid and received the defendant was 
admitted, not to an exclusive ownership or possession of 
the premises in question, but simply to a participation in 
their use with that of the plaintiff, and containing, more- 
over, certain stipulations and covenants binding on the 
defendant to the effect that the use of the same on the 
part of the defendant should be conducted in such a 
nianner as not to interfere with plaintiff’s use therein 
for the purposes for which it was at the date ot such 
agreement then being used by the plaintiff. Such Is the 


"ase presented by these pleadings, and it 1s thus, it Is 
confidently submitted, brought clearly within the exce})- 
tion to the general rule, which we concede, that a vendee 
is not estopped from denying his vendor’s title. 


It will be perceived that in this case every reason upon 
which the right of i vendee LO deny his vendor's title Is 
based is lacking. It cannot be said in-this case that the 
vendee owes no faith or allemiance to the vendor: neither 
ean it be said that the title of the vendor is extinguished : 
nor can it with truth be said, as in an ordinary case of 
vendor and vendee, that the vendee, the defendant, does 
no wrong by treating plamtifl as a stranger to the title 
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by CONLTOV' rting that tith 


The attempt in this cas Upon thre Mart ol the dete ndant 


to deny plaintiff’s title by setting up another in itself is 
similar to the case of a evrantee of lands while holding 
possession under his grantor attempting to dispute his 
grantor’s title for the purpose of escaping the payment of 
the purchase price of the same; and this the Courts have 
universally held will not be permitted. 

Peters v. Brown, 98 U.S... 56. 

Robertson v. Pickerell, 109 U.S., GOS—615. 

MeCaniha v. Fales, 107 N. Y., 404. 

York v. Allen, 30 N. Y., 104. 

Crum v. Wright, 97 Mo., 13519 

Muntord v. Pearce. fil Ala.. Lp? 

Small v. Reeves, 19 Ind., 163 

Marsh v. Thompson, 102 Ind., 272. 

Bigelow on Listoppr . dd 


Again, the case at bar is not unlike, in the attempt 
on the part of the defendant to dispute plaintiff ’s title. 
the case of a person who has ucce pt d i deed with COYyv- 
enants of seizin, and who then turns upon his grantor 


and claims tnat his covenants are broken by reason of 


the fact that he himself at the time he a cepted the deed 
was seized of the pore mises. This latter the Courts will 
hat permit, and this is an exc ption to the general rule 
that a vendee lay controvert the title of his vendor. 


hiteh i. Baldwin, l7 Jobns.. 16] 


ig bee Bee v. Swartwout, 3 Gilman, 162, 179. 
lurners v. Williams, 11 IIL, 229. 
Digelow Ol) Kestoppel, Ooi. 

And again there ts another exception to the general 
rule which permits the grantee to deny his grantor’s 
title. which rors On all fours with the case at bar. and 
that is that a rranter Ina deed poll who has accepted 
the deed and estate will hot be py rmitted LO deny his 
covenants or claims that the seal attached is not his, in 

an action on the covenants. 
Atlantie Dock Co. v. Leavitt, 54 N. » & e). 
+» Rigelow on Estoppel Bayi 

but a conclusive answer to the claim of defendant that 
It is not estopped from denying the title of the grantor 
is found in the following well-recognized rule: 

While the general rule is well established that the 
grantee ordinarily is not estopped to deny the grantor’s 
title, this rule is not applicable toa case In which the 
only title asserted by thi grrantes Is the precise title 
he has acquired from the grantor, nor to a case where 
both parties claim from a common source and the title 
is identical in that source. 

Herman on Estoppel, 2d vol., see. 603, p. 738. 
» Wilcoxon v. Osborn, 77 Mo., 621. 

It is submitted this case comes within both of the ex- 
ceptions named Ln the last proposition. In the first 
place, it will be perceived that tho only title asserted by 
the grantee, the defendant herein, is the precise title ac- 
quired by the defendant from the grantor, viz., the right 
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of way to construct and operate a railroad and telegraph 
line over the land 1) question. This is the only right, 
the only title, the only interest or estate, claimed by the 
defendant, the railroad company, in the premises in con- 
troversy in virtue of the act of Congress of July 25, 
1866, and this is the precise title the defendant acquired 
from the plaintiff in virtue of the deed of conveyance 
referred Lo and deseribed in the complaint and admitted 
in the latter part of the separate answer of the defendant. 

jut not only so. In this case boti parties, plaintifl 
and defendant, claim title to the premises in question, or 
whatever estat they each do claim therein, from a com- 
mon source—the United States—each claiming under 
and by virtue of an act of Congress, and the title 
ach, it must be conceded, was identical in 


claimed by 
that source, V1Z.. the l'nited States. 
In Wileoxson v. Osborn, 77 Mo., the Court said: 


“T am well aware our Supreme Court has by repeated 
decisions laid down the doctrine that the relation of ven- 
dor and vendeée is antagonistic and that the vendee is 
not estopped from denying his vendor’s title.” (Quoting 
several authorities). “It will be found on examination 
of these cases that they are to the effect that an estoppel 
cannot be invoked against the right of the grantee to set 
up an outstanding or after-acquired title or a title under 
the limitations by which to fortify his position. But this 
rule is not applicable to a case In which the only title as- 
serted or claimed by the grantee is the precise title he 
has acquired from the grantor. Bigelow On Kstoppel, 
2d Ed., 355. Neither has it been applied to a case In 
which both parties claim from a common source and the 
title is identical in that source.” 

Brown v. Brown, 45 Mo., 412. 


The rule is well settled that if the grantee assert no 
other right or title than that from the common grantor 
he will be precluded from. de nying that his grantor had 
title when he conveyed. 

Bigelow On E’stoppel, 546, and authorities there 


cited, among the number the following: 
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Schofield, 124 U.8S., 495-503. 
Cummings v. Powell, 97 Mo., 524. 

Pendley v. Madison, 85 Ala., 484. 

Robertson v. Pickrell, 109 U.S., 608-615. 

Keith v. Keith, 104 IIL., 597. 

Wobuma v. Henshaw, 19] Mass.., 195, 
Grandtower Mowing Company v. Gill, 111 II1., 541. 


Brazee v. 


In the case of Phelan v. Kelly, 25 Wend., 392, a man 
named Bond, having a wife and several children, includ- 
ing two boys—Samuel and Joseph—had been in possession 
for many years of a tract of land, but to which neither 
he nor they had title. The husband deserted his family ; 
the wife and children remained in possession, cultivating 
the land. While the children and mother were thus all 
residing together on the land and before the death of 
the father the two boys—Samuel and Joseph—bought in 
the outstanding title. Subsequently the father died, and 
one of the daughters and her husband (Phelan) brought 
ejectment against the assionees of Samuel and Joseph 
Bond, claiming her one-sixth part of the land, there being 


in all six heirs. The defendant Kelly, the assignee of 


Samuel and Joseph Bond, defended by attempting to set 
up the outstanding title bought in by his grantors, Samuel 
and Joseph. This the Court held he could not do, and 


in its opinion sald : 


a The defendant stands 1 no better condition than 
Samuel and Joseph, and the main question is whether 
they could set up an outstanding title under the circum- 
stances of the case to defend a possession thus acquired 
in commen with the other children to the exclusion of 
the latter. [ am of opinion the cannot. They must 
first surrender possession and assert their subsequently 
acquired title, if they have one, by ejectment. 

“The rule of law that a person coming into possession 
of lands under the agreement or licens Ol another Cali- 
not be permitted to deny the title of the latter when called 
upon to surrender is of almost universal application. 


Oo 
Even if he had i valid title at the time, he is deemed LO 
have waived it and as between the parties to have ad- 
mitted title in the person under whom he entered. (7th 
Cow., 637; 3 Ad. and E|L, 188; 2d /d., 17.) In one of 
these cases the King’s Bench held that the rule applied 
LO the case of a license to enter tora tem porar purpose. 


_——s 
Dunham, Ch. J., said: 
“<The defendant thereby waived any title which she 
might previously have been able LO “vssert: she held 
possession through a lIteense, whether for a longer or , 
shorter time was immaterial. 
“*She cannot claim against the party by whom she was 
let in; that party as between them has the title.’ ” 
‘ 
The Court, in further discussing this case, says : 


“It was strongly urged by the learned counsel for the 
defendant that a person if) possession may purchase In 


an outstanding title for the purpose of strengthening his x 
own, and that Samuel and Joseph had done nothing ‘ 
more. The principle I admit to the fullest extent, with =» 


this qualification, namely, that the possession has not 
been taken under circumstances that preclude him from 
disputing the tittle of the party claiming. The rule to 
which I have already adverted necessarily annexes this 
exception. , W hat | contend tor Is that. one of 
the co-heirs, having derived his possession from the com- 
mon ancestor, as well as through his co-heirs. is disabled. 
while standing upon his possession, from disputing their 
title. I do not deny but the title thus attempted to be 
set up may be valid, nor but that the party may avail 
himself of it after surrendering their possession.” 


The case now before the Court is in effect and in fact 
an action for damages on account of an alleged breach _ 
of the defendant’s covenants to so use the premises in 
question in constructing and operating its railroad that, 
as stated in the complaint, “it should not in any way 
injure or destroy said water-ditch, or impair or obstruct 
the use or enjoyment of said water-ditch by the plaintiff 
or said Daniel Fisher, as a means of conveying water 
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through or along the same, by any act or acts on its part 
In constructing, maintaining, of operating its. railroad or 


telegraph line over or across the said water-diteh.” 


The doctrine of estoppel, both bD\ de d and in pars, was 
quite fully discussed by this Court, Mr. Justice Field de- 
livering the opinion, in the case of Robertson and others 
et al. v. Pickerell, Lo) LU. s.. 608. In that CuSe Mr. Justice 
Mield, after stating the eeneral rule that a vendee is not 
estopped from disputing the title of his vendor, says: 

‘To this general statement of the law there is the 
qualification that a grantee cannot dispute his grantor’s 
title at the time of conv VYahce so as LO avoid payment of 
the purchase-price of the property; nor can the grantee 
In a contest with another, whilst relying solely upon the 
title conveyed Lo him, cy lie stion its \ LLidity when sel up 
by the latter. In other words, he cannot assert that the 
title obtained from his grantor, or through him, is sufti- 
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cient for his protection and not available to his contest- 
cuit. W here both parties cLSSC ] title from a common 
erantor, and ho other source, ne ither can ade hy that such 
grantor had a valid title when he exeeuted his con- 
vevanee, 
[ves v. Sawyer, 4 Dev. and Bat. Law, 51, and 
Gilliam ». Bird, S Iredell Law, 280 
The case of Board +. Board, to which counsel refer, Was 


decided upon similar grounds. 


The Court, proceeding further in discussing the aboye 
Case, Sayvs. 


“With exceptions or limitations of this character it 
will be found on examination of the authorities, particu- 
larly those of a modern date, that the doctrine of estoppel 
VW pars, however it hay have been applied formerly, cCan- 
not now be asserted to preclude the yrantee from denying 
his grantor’s title and acquiring a superior one unless 
there exists such a relation of thie parties fo each other as 
would i'é nde i thre proceeding a breach of good faith and COMN- 
non honesty. No such relation exists between grantor 
and orantee in an absolute conveyance U ithout recital or 
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covenant, whether it be ot the tee or of an estate for 
life. * * * (Covenants in the instrument intended 
for him, such as to restore and surrender the premises 
Ol} the termination of a life estate, or recitals declaring 
the reversion LO be in the grantor or others, would ot 
course change the relations of the parties, Obligations 
from such covenants or recitals might arise which would 
control the action of the grantee. (Atlantic Dock Co. v. 
Leavitt, 54 N. Y., 35.) Here, as already stated, there is 
nothing of the kind.” 


The case of Jackson v. Ayres, 14 Johns. Reports, supra, 
which was a case wherein the plaintiff rested his right to 
recover the premises In question Oh a covenant or agree- 
ment entered into between Jonathan Brown and the de- 
fendant, by which the defendant agreed LO purchase the 
lands of Brown, the defendant then being in the POsses- 
sion of the same, and offered to prove that one Dobkins 
was in possession of the premises forty years ago, claim- 
Ing title, and that the defendant Was how In possession 
claiming under him and had a deed from his heirs. The 
testimony was overruled. The defendant offered to show 
an outstanding title in Isaac Rogers. That was also 
overruled, and verdict found for the plaintiff. The Su- 
preme Court. in reviewing the cuse, sald: 

“'The agreement entered into for the purchase between 
Brown and the defendant was dated in the year 1810.” 
(‘This opinion Was delivered in 1S17.) “This agreement 
to purchase was an acknowledgment of the title of Brown 
and estopped the defendant from setting up an outstand- 
ing title. The defendant being in the possession when 
the agreement was entered into, could make no difference. 
He was in as a mere naked possessor and must be con- 
sidered in the same light as if he had entered under the 
agreement. He did not offer to show that he entered 
under Dobkins, or how long Dobkins continued in pos- 
session, but merely that Dobkins had possession, claiming 
title, forty years ago; and that he, the defendant, now 
claims title under him and had a deed from his heirs. 
When he obtained such deed or when he first pretended 
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to claim under Dobkins is not stated, it is most probable 
that it was after he entered into the agreement to pur- 
chase of Brown; so that on this ground the evidence was 
properly rejected ; and, indeed, the defendant wasestopped, 
admitting even that he entered under Dobkins and had 
a deed from his heirs at the time he agreed to purchase 
of Brown, unless he was in some way deceived or Imposed 
upon in making such agreement. ‘The offer to show an 
outstanding title in Rogers was clearly inadmissible.” 


The Defendant is not only the Tenant of Plaintiff 
in respect of the Estate conveyed to it, but is 
Tenant in Common with Plaintiff as to the Ditch 
Property and Water Rights in which each held 
a Separate Estate, but Joint Possession, 
by acceptance of the deed by defendant from plaintiff 

and its entering into joint occupancy with the plaintiff of 

the ditch and the water-rights covered by the deed and 
in pursuance of it, the defendant became not only the 
tenant of the plaintiff as to the estate or interest pur- 
chased, but it and plaintiff became tenants in com- 
mon, each having a right to the use in different forms 
of the same identical piece of property. This rela- 
tion having been established, it is not within the power 
of the defendant, while still continuing in such pos- 
session and use, to contest the title of the plaintiff by 
which he was admitted to it, or set up an outstanding 
title as against his tenant in common, who Is a/so his land- 
lord in respect of the estate transferred by the deed to 
defendant. 

Phelan and Wife v. Kelly, 25 Wend., 395. 

Jackson v. Herman, 10 Johns., 292. 

The Poprietors of Baintree v. Battles, 6 Vern. R., 
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By the laws of Oregon (Hill’s Annotated Laws of Ore- 
or, vol. 2, }?. 1302) joint tenancy is abolished, and all 
persons having an undivided interest in real property 


are to be deemed and considered tenants in common. 


y 


W hile it is provided further (General Laws of Oregon, 


> 


pp. 251-2) as follows: 


“Tf anv tenant in severalty or in common, for life or 


for years, commit waste, he is liable to the party Injured, 
in an action at law, for damages, in which treble dam- 
ages may be recovered.” 


All persons, natural and artificial, capable of acquiring 
property, real or personal, may become tenants In com- 
mon with one another. 

Freeman on Co-tenancy and Partition, see. 90. 
DeWitt v. San Francisco, 2 Cal., 298. 
N. Y. & S. Canal Co. v. Fulton Bank, 7 Wend., 412. 


A tenancy in common may exist in any species of 


property, real, personal, or mixed. ‘Two persons, there- 
fore, may be tenants in common of a fixture, or the right 
to use or convey water in a ditch. So, too, a franchise 
may be held by two or more persons as tenants In com- 
mon. 

Freeman on Co-tenancy and Partition, sec. 88. 

Hill ». Hill, 48 Penna. State R., 521. 

Harven v. Mehlgarten, 19 Iil., 95. 


There was never any doubt that if either co-tenant 
destroyed the property of the co-tenancy the other might 
have an action of trespass, and the offending co-tenant 
1s estopped from assalling the title of his co-tenant. 

l'reeman on Co-tenancy, sec. 298. 
Coke on Littleton, 200 b. 


W here there has been such acts on the part of the CO- 
tenant as amounts to an ouster or a destruction of the 
common property, one co-tenant may maintain an action 
against his co-tenant. 

ld.. see. 299. 
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In discussing the ease in 25 Wend. the Court say: 

‘It is very clear that it is not competent for the de- 
fendant LO resist the rights Ol his CO-LTCHIANTES by setting 
up til) adverse title in il stranger.” 


The Question of Estoppel is properly raised by The 
Demurrer. 

When the matter which operates as an estoppel ap- 
pears on the face of a pleading the opposite party may 
demur to a plea by which the defendant attempts Lo set 
up such matter as a defense 

Oregonian Railway’Co. ». Oregon Railway Co., 10 
Saw., 46-4. 


Bigelow on Estoppel, 5th ed., 707 


Thus, if in covenant ona lease by the le sor the de- 
fendant plead nil habwit in tenementis, that 1s, In effect. 
that the lessor had ho title or interest in the land, the 
plea will be bad, because the matter of estoppel, to wit, 
devise by deed and the holding thereby, ippears in the 


declaration. /d. 


The Law of Estoppel neither Unjust nor Absurd. 


W hile it has seemed common tor law Vers, and sone 
times Courts, to speak of the doctrine of estoppel, as is 
often the case also in reference to the doctrine of forfeit- 
ure, as being odious and one not to be favored by Courts, 
if lay be well to recall il suggestion on the other side 
of the case ventured by Judge Taunton, in Bowman 1. 
Taylor, 2d A. D. and E., 278, as follows 

= The law of estoppel is not so unjust or absurd as it 
has been too much the custom to represent. The prin- 
ciple Is that when aman has entered into a solemn en- 
gagement by deed under his hand and seal as to certain 
facts he shall not be permitted to deny any matter which 
he has so admitted or asserted.” 

Bigelow on Estoppel, 368. 
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[n conclusion, it will not do to assume in this ease, as 
did the Court below, that the plaintiff had ho other or 
better title than mere possession, or that defendant took 
nothing by the conveyance accepted by it and under 
which alone it acquired possession, although even if such 
were the facts the estoppel must prevail. The Court 
below, Judge Deady, in his opinion (Record, 20), says: 
“ Here the defendant derived nothing from the plaintiff.” 
And again : oe Krom the facets stated i this defense if 
clearly appears that the defendant took nothing by the 
CONVeyance from the plaintih while thi fact Is the aver- 
ments of the complaint are “that the plaintiff was on 
September 5, 1883 ” (the date of the convevane ). the owner 
in fee of an undivided one-half interest In the water- 
ditch and water-right connected therewith in controversy, 
and was on that date “in the lawful and peaceable pos- 
session of the same’as a tenant in common therein with 
Daniel Fisher.” (Record, 1.) 

In the second defense demurred to this is not dented. 
It is not denied that plaintiff was then the owner In fee as 
alleged. It is not pretended the defendant did not take 
possession under the deed from plaintiff. [t is not claimed 
that defendant located its line or constructed its road 
within the time required of it by the act of Congress. 
[It is not averred, either directly or by implication, that 
the act of defendant in locating its line and constructing 
its road over plaintifi 's diteh Was ever fre cognized by the 
Department. From aught that appears in such defense 
as pleaded plaintiff at the date of such conveyance hela 
a U.S. patent for the lands occupied by the ditch in ques- 
tion. The fact that it 1s admitted that the road was not 
located or constructed within the time required ; also that 
plaintiff was 1D possession ; that defendant treated with 
him asthe owner and accepted for a money consideration 
a conveyance for a license to locate and construct its road 


over a ditch already constructed, is, so far from being a 
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denial of the averment in the complaint that the plaintiff 
was the owner in fee of said premises, an unqualified ad- 
mission of the same, and in the absence of fraud or mis- 
representation—and nothing of the sort is alleged—an 
admission which the defendant ls estopped from now 
controverting. 

But hot only SU. The separate lefense contained in 
the answer, gnd to which alone the demurrer ts Inter- 
posed, is put forward by defendant as an answer, claimed 
and intended to be full and comple te 1n itself. to every 
material allegation in the complaint, and assumes all 
such material allegations to be true. This is the rule of 
the State of Oregon, and is recognized and governed by 
the Federal courts in that State. 

Hill’s Code, vol. 1, sees, G2 and id 


It must he observed that while i! IS true there are Cer- 
tain formal denials in the first part of defendant's answer 
LO certain allegations of the conrpiaint the legal effect of 
each and all of these denials is dissipat dl by the state- 
ments, averments, and admissions of the separate defense 
set out in defendant's answer. In other words, this sepa- 
rate defense nowhere claims in terms, or, indeed, by fair 
inference, that the defendant, the railroad company, took 
possession of the premises in question, constructed and 
operated its road across the Salne in pursuance of the act 
of Congress of July 25, L S66, eranting It a rioht of way. 
Upon the contrary, it Is conceded by thie answer, taken 
as a whole, clearly and indisputably, that on the 3d day 
of Septem ber, ISSS (Reeord. 5). thi plaintiff was the 
owner in fee of an undivided one-half interest of the 
premises In question, and was in the lawful and peace- 
able possession of the same as a tenant in common therein 
with One Daniel l‘isher. t Is furthe conceded in the 
answer, taken as a whole, that the defendant on that date, 


| 


iT) order te obtain possession ot the wile r-ciitch and the 


H) 


premises described for the purpose of enabling it to con- 


, 


struct and Operate its road wucross the SiLlnie, paid plaintiff 


and said Daniel Fisher the sum of $250, taking from them 
a deed authorizing it to enter into possession of said 
water-ditch and premises and construct, maintain, and 
operate its railroad and telegraph line over and across 
the same, but Upotr the condition that it should not in 
any way injure or destroy said water-ditch or impair or 
obstruct the use or enjoyment of the same by the plain- 
tiff or said Daniel Fisher. And it is further admitted 
that in pursuance of thas arrangenient and agreement the 
defendant corporation entered into Posse SS1O) of such pre lii- 
ises and construe ted and operated Its road iCTOSS the same, 
and nol in) pursuance of the act of Coner ss referred LO. 
That the idea of any right to the Possession of such prem- 
ISCS by virtue of the act of ¢ ongress re ferred to was clearly 
an after-thought fully and clearly appears from the 
pleadings in the Case. 

It Is further conceded In the case (se opinion of Judge 
Deady, Record, Li, also di fendant’s adliswer, Record, e)) 
that the plaintiff as tenant in common with said Fisher 
had taken possession of the land in question and con- 
structed the water-ditch referred to under and by virtu 
of the act of Congress approved July 26, 1866 (14 Stats., 
253), entitled, “ An act granting the right of way to ditch 
and canal owners over the public lands, and for other 
purposes.” 

One making a contract to buy land and taking posses- 
sion under such contract, though strictly the relation of 
landlord and tenant is not thus created, yet the vendee in 
ejectment by the vendor against him is absolutely 
estopped fr TT) either showing title in himself or setting 
up an outstanding title in another. 


Jackson v. Walker. 7 Cow.. 637. 
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he Court is this: 
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The point sought to be impressed on 
The defendant went into possession of the premises in 
controversy under and in pursuance of a contract agree- 
ment or deed, whatever it may be called, from the plain- 
tiff and his tenant In common with the right to use the 
Site for a certain PUPpPose, namely, t i COnSUT iction and 
operating of a railroad, conditioned, however, that such 
use should be so conducted as not to interfere with other 
rights and interests thereimn retained D\ plaintiff, and still 
remains in possession, and si) long as this st ite of the Case 
continues the defendant is estopped from controverting 
the right of the plaintiff to admit him to possession, or thi 
title of the plaintiff under which he entered. 
All of which is respectfully submitted. 
JOHN HH. MITCHELL, 
Alto ney for Plaintitl im he ror, 
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STATEMENT OF THE CASE. 


\ 
F This is a writ of error to the judgment of the Court 
‘. below in an action brought by William Bybee, the plain- 

tiff in error, against The Oregon and California Railroad 
< Company, a corporation organized under the laws of the 
State of Oregon, in the Cireuit Court of Oregon for Jack- 
son County, and removed into the Court below as a suit 
arising under the laws of the United States. 


The plaintiff, in his complaint, alleged that on the 3d 
of September, 1883, he was the owner in fee of an undi- 
vided half interest in ‘a certain water-ditch and water- 
right on the south side of Rogue River, in Jackson county, 
Oregon, and in possession of the same as tenant in com- 


.) 


mon with one Daniel Fisher; that on that day he and 
Fisher, for the consideration of $250 to them paid, exe- 
cuted a deed to the defendant, conveying to it the right 
to enter upon the said water-ditch, and construct and 


operate its railroad and telegraph line over and across 


the same, but upon the condition that it should not in- 
jure or destroy the water-ditch, or impair or obstruct 
the use or enjoyment of the same by the grantors; that 
the defendant assented tothe said condition, and received 
possession of the water-ditch under the said deed and 
upon the said condition; that the defendant, neverthe- 
less, constructed its railroad and telegraph line across the 
water-ditch in such manner as to permanently obstruct 
and destroy the same and render it impossible to con- 
vey water along it at the point where the railroad crosses 
the same; that the defendant has appropriated the por- 
tion of the water-ditch where its railroad and telegraph 
line crosses the same to its own exclusive use; and that 
thereby his interest in the said water-ditch has been 
destroyed, to his damage in seven thousand dollars. 
(Record, pp. 5, 6.) 


The corporation defendant, in its answer, after travers- 
ing sundry allegations in the complaint, set forth as a 
further and separate defense to the action, certain facts 
showing, as alleged, a paramount right of way in itself 
over the land through which the said water-ditch was 
constructed, under the grant to it of the right of way for 
the construction of its railroad and telegraph line from 
the City of Portland to the California line, on the southern 
boundary of Oregon, made by the act of Congress of July 
25, 1866, entitled “ An act granting lands to aid in the con- 
struction of a railroad and telegraph line from the Central 
Pacific Railroad, in California, to Portland, in Oregon.” 

Separate Defense, Answer, Record, p. 8, folio 14, to 
p. 10, 


The facts stated in this defense are, in substance, these : 

The defendant was incorporated to construct and Op- 
erate a railroad and telegraph line from Portland, in 
Oregon, and running thence southerly through the Wil- 
lamette, Umpqua, and Rogue river valleys, to the Cali- 
fornia line, on the southern boundary of Oregon. 

By section 3 of the act of July 25, 1866, above men- 
tioned, there was granted to it, inter alia, the right of way 
through the public lands of the United States, to the ex- 
tent of one hundred feet in width, on each side of the 
said railroad where it might pass over those lands. (14 
Stats., 240.) » 

The lands through and over which the portion of the 
said water-ditch, alleged to have been injured by the de- 
fendant, was constructed and is situated, were, at the date 
of the said act of Congress of July 25, 1866, publie lands 
of the United States, over and Upon which the defendant 
had the right, by virtue of the grant made in that act, to 
locate its said right of way and construct its said railroad 
and telegraph line. 

In selecting and locating said right of way, and con- 
structing said railroad and telegraph line thereon, it be- 
came and was necessary for the defendant, in the proper 
and convenient selection and location of said mght of 
way, to appropriate to its use and benefit a portion of 
the said public land, one hundred feet in width on each 
side of said railroad, through and over which said land 
the portion of the said water-ditch alleged to have been 
injured by the defendant, was located and constructed. 

The defendant did accordingly locate its said right of 
wav for said railroad and telegraph line upon and over 
said portion of said public land so granted to it for said 
right of way, and being the same ground over and 
through which the said portion of said water-ditch was 
located and dug, and did coustruct its said railroad and 
telegraph line on and over said right of way as so 
located. 


Any injury to said ditch was done upon that portion 
thereof which has been so dug and constructed upon and 
in said right of way land, and in the course of the con- 
struction and operation of the defendant’s railroad and 
telegraph line thereon, and not otherwise. 

On May 17, 1879, the said Daniel Fisher attempted to 
appropriate to his own use, under the mining laws of the 
United States, a portion of said right of way, and dug 


and constructed said ditch in and upon said right of 


way land. 

The only claim of right, interest or property ever made 
or pretended to be owned by said Fisher, is to said land 
constituting a part of said right of way, and in and 
through which said ditch was. located and constructed, 
and the only claim of right on his part there to locate 
and dig that portion of said ditch, was claimed and pre- 
tended by him to have been obtained by virtue of his 
said pretended compliance with certain provisions of the 
said mining laws. 

The said Fisher never did in fact have any other 
right, interest, or ownership in said land, nor any right 
to dig said ditch in or through the same, than such right 
as he attempted to acquire by such pretended compli- 
ance with said provisions of the mining laws of the 
United States. 

The plaintiff never had or claimed to have any right, 
interest, or property in the said land over which the said 
portion of the said water-ditch was so located and con- 
structed, except such as he claims and pretends to have 
acquired under and through Fisher, and all his alleged 
interest and ownership in said ditch was claimed and 
pretended to be acquired by him from, through, and un- 
der Fisher. 

The defendant took nothing by the deed in the com- 
plaint mentioned, as it then owned, by virtue of the 
said grant of the United States, all the rights and prop- 
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erty pretended to be conveyed by the said deed, and the 
defendant never received any consideration whatever for 
the sum alleged to have been paid by it for the said pre- 
tended conveyance. 


The plaintiff demurred to the separate defense thus set 
up in the answer, upon these ground: st. The defense 
does not state facts sufficient to constitute any defense to 
the action. 2d. The facts stated in the complaint estop 
the defendant from claiming the right of way, in the 
separate defense mentioned, or any benefit under the 
grant of the right of way in the said act of Congress of 
July 25, 1866, as a separate defense to this action. 3d. The 
defendant forfeited all its right under the said grant of 
the right of way over the land where the said ditch is 
situated, by its failure to complete its road over said land 
on or before July 1,1875. (Demurrer, Rec., p. 10, fol. 18.) 


The cause having been removed by the defendant into 
Court below, it was, on the motion of the defendant, set for 
hearing on the demurrer to the answer. (Rec., p. 13.) 


The Court below overruled the demurrer in an able 
opinion delivered by Judge Deady, found in the record, 
which is reported in 11 Sawyer’s Reports, 479-488, and 
also in 26 Federal Reporter, 586. 


The plaintiff having elected to stand upon his demur- 
rer to the answer, and not desiring to plead further 
thereto, the Court below entered a final judgment of nil 
capiat in favor of the defendant, with costs. (Ree., p. 20.) 


The plaintiff thereupon sued out the present writ of 


error. 


ARGUMENT. 


FIRST. 

The interest of the plaintiff in error, if any he ever 
had, in the land in controversy, was taken and held 
subject and in subordination to the right of way 
over the land granted to the defendant in error for 
the proposed railroad and telegraph line, by the act 
of Congress of July 25, 1866, entitled, “An aet 
granting lands to aid inthe construction of a railroad 
and telegraph line from the Central Pacific Railroad, 
in California, to Portland, in Oregon.”’ 


1. The Oregon and California Railroad Company, de- 
fendant in error, was incorporated under the laws of 
Oregon to construct, maintain, and operate a railroad 
and telegraph line from Portland to the California line 
on the southern boundary of Oregon, as contemplated 
by the act of July 25, 1866. 

The object of that act was to procure the construction 
and operation of a continuous railroad and telegraph 
line from the city of Portland to the line of the Central 
Pacific Railroad Company, in California; and for that 
purpose, and to aid in the construction of the proposed 
public highway, Congress made two distinct and inde- 
pendent grants to the California and Oregon Companies, 
contemplated by the statute ; one of public lands, and the 
other of the right of way through the public lands to the 
extent of one hundred feet in width on each side of the 
railroad where it might pass over the public domain, in- 
cluding all necessary grounds for stations, and other struc- 
tures required in the construction and operation of the 
road. 

By the Sth section of the act, these several grants 
were made by Congress upon the condition that the 
companies receiving them should perform certain public 
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services for the National Government, and it was expressly 
ordained that “said railroad shall be and remain a pub- 
lic highway for the use of the Government of the United 
States, free of all toll or other charges upon the trans- 
portation of the property or troops of the United States : 
and the same shall be transported over said road at the 
cost, charge, and expense of the corporations or compia- 
nies owning or operating the same, when so required 
by the Government of the United States.” (14 Stats. at 


Large, 241.) 


The grant of lands to the defendant in error was made 
by section 2 of the act of 1866, as follows: 

“'That there be and hie reby iS, inted tothe said com- 
panies, their SUCCCSSOPTS anc ‘SSIOTIS, lor thi Purpose of 
aiding in the construction of said railroad and telegraph 
ine, and to secure the safe and Spy edy trans portal ion of the 
mails, troops, munitions of war, and public stores over the 
line of said railroad, every alternate section of publie land, 
not mineral, designated by odd numbers, to the amount 
of twenty alternate sections per mile (ten on each side) 
of said railroad line; and when any of said alternate sec- 
tions, or parts of sections, shall be found to have been 
granted, sold, reserved, occupied by hon estead settlers, 
pre -empted, or otherw Ise disposed tf othe lands desig- 
nated iLS aforesaid, shall be select (| by said companies in 
lieu thereof, under the direction of the Secretary of the 
Interior, in alternate sections, designated by odd num- 
bers, as aforesaid, nearest toand not more than Len miles be- 
yond the limitsof said first-named alternate sections; and 
as soon as the said companies, or either of them, shall file 
in the offic e of the Secretary of thie [nite rior, a map of the 
survey of said railroad, or any portion thereof, not less 
than sixty continuous miles from either terminus, the 
Secretary of the Interior shall withdraw from sale public 
lands herein granted on each side of said railroad, so far 
as located and within the limits befor specified. 

“'Thelands herein eranted shall be applied to the build- 
ing of said road within the States respectly' ly, wherein 
they are situated, and the sections and parts of sections 
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of land which shall remain in the United States, within 
the limits of the aforesaid grant shall not be sold for less 
than double the minimum price of public lands when 
sold.” (lbid, pp. 239, 240.) 


The right of way is granted, in section 3 of the act, as 
follows: 

“That the right of way through the public lands be, 
and the same is hereby, granted to said companies for the 
construction of said railroad and telegraph line; and 
the right, power and authority are hereby given to said 
companies to take from the public lands adjacent to the 
line of said road, earth, stone, timber, water, and other 
materials for the construction thereof. Said right of way 
is granted to said railroad to the extent of one hundred 
feet in width on each side of said railroad where it may 
pass over the public lands, including all necessary 
grounds for stations, buildings, workshops, depots, ma- 
chine shops, switches, side tracks, turn tables, water sta- 
tions, or any other structures required in the construc- 
tion and operating of said road.” (Jbid, p. 240.) 

Section 6 required the companies to file their assent to 
the act within one year, to complete the first twenty miles 
of said railroad and telegraph line within two years, and 
at least twenty miles in each year thereafter, and “ the 
whole on or before the first day of July, 1875.” 

Section 8 provided that in case the companies should 
not complete the same as provided in section 6, “this 
act shall be null and void, and all the lands not con- 
veyed by patent to said company or companies, as the 
vase may be, at the time of any such failure, shall revert 
to the United States.” (lbid., p. 241.) 


The subsequent act of June 25, 1868, chapter 80, 
amended section 6 of the act of 1866, by providing that 
“instead of the times now fixed in said section, the first 
section of twenty miles of said railroad and telegraph line 
shall be completed within eighteen months from the 
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passage ot this act, and al least twenty miles In each two 
years thereafter, and the whole on or before the first 
day of July, eighteen hundred and eighty.” (15 Stats., 
SO.) 


2. Agreeably to the settled doctrines of this Court, as 
applied and enforced in the construction of similar 
congressional acts, the grant to the defendant in error 
of the right of way for its proposed road over the public 
domain, contained in the act of LSS6, isan absolute grant 
Ln presenti, without reservations, limitations or excep- 
tions, which took effect upon the definite location of the 
right, from the date of the act, as against all intervening 
claims. 

Railway Co. v. Baldwin, 103 U. 8. 429. 

Railway Co. v. Alling, 99 U.S., 475 

Schulenberg v. Harriman, 21 Wall. 44. 

Leavenworth, WC., Railroad ’. United States, IZ 
U. S., (do. 

Missour!, Kansas & Texas Railroad Co. v. Kansas 
Pacific Railroad Co., 97 U.S., 491 

Ryan v. Central Pacific R. R. Co., 99 U.S., 382. 

Wisconsin Railroad Co. v. Price County, 133 | 
H09, 

St. Paul and Pacific Railroad Co. v. Northern 
Pacifie Railroad Co., Oct. T., 1890 No. 54. 


The words of the 3d section’ of the act of 1866 are. 
“that the right of way through the publhie roads be, and 
thie SOL Vie 18 hereby, granted Lo said companies for the 
construction ot said railroad and telegraph line,” and 
that “said right of way is granted to said railroad to the 
extent of one hundred feet in width on each side of 
said railroad where it may pass over the public lands,” 
which import, under the authorities cited, a present and 
absolute grant of the right of Way over those lands which 


LO 


were, at the date of the act, within the designation of 
public lands of the United States 


The language of the act plainly shows that Congress 
intended that the grant should operate with full and in- 
stantaneous effect from the date of the passage of the 
statute, upon the then public lands of the United States, 
so that the acquisition of all interests in those lands, after 
the passage of the act, should be subject and subordinate 
to the right of way conferred by it for the proposed rail- 
road and telegraph line. 


The grant of the right of way in the third seetion of the 
act, contains no express reservations, limitations or ex- 
ceptions, and the fact that none are expressed, is conclu- 
sive that none exist. 


The limitations which qualify the grant of lands by 
the second section of the act, cannot be imported, by con- 
struction, from that section into the third section, making 
the grant of the right of way. As this Court, speaking 
by Mr. Justice Kield, observed in reference toa like grant, 


“had a similar qualification upon the absolute grant of 


the right of way been intended, it can hardly be doubted 
that it would have been expressed.” (Railroad Co. v. 
Baldwin, 103 U. 8., 430.) 


If it Was the intention of ¢ ONGTeSS that the rights of the 
Company in the great highway proposed to be constructed 
by it should be taken in subordination to private interests 


in the land of that highway, acquired after the date of 


the grant, and before the definite appropriation of the 
way for the purposes contemplated by the charter of the 
Company, and the granting statute, undoubtedly Con- 
gress would have so declared and provided comnpensa- 
tion for the loss of the right of way, by means of such 
intervening claims, although none could be given by the 
substitution of another route. 
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[t was not in the contemplation of Congress, when it 
made this absolute grant of the right of way for the con- 
struction of the road over the public domain, that the 
enjoyment of the rights conferred upon the Company, 
should be controlled, or interfered with in any manner, 
by those whose relations to the land were posterior to the 


grant. 


The construction and effect of the grant are so well 
settled by authority that a discussion of the subject upon 
principle Is supererogatory. 

This Court, in the leading case of Railroad Company v, 
Baldwin (103 U.S., 426), had occasion to careiully con- 
sider and adjudge the effect and operation of a precisely 
similar grant, by the act of July 23, 1866, ec. 212, to 
the St. Joseph, and Denver City Railroad Company, and 
the principles affirmed in that case are in all respects 
applicable to the construction of the. grant involved in 
the present case, and are presumably no longer open to 
discussion by counsel. 

The grant of the right of way, in that case, was in 
terms of a grant in presenti, and the defendant in error 
acquired the land after the date of the act, and before the 
definite location of the line of the proposed road. 

The Court conclusively adjudged that the grant vested 
immediately and absolutely upon the passage of the act, 
and the rights of the defendant in error were taken in 


subordination thereto. 


Mr. Justice Field, in the opinion delivered by him In 
that case, after stating that the limitations upon the 
grant of lands to the railroad company in the act were 
similar to those found in numerous other grants of land 
by Congress in aid of railroads, and expounding the ob- 
ject and policy of such limitations, said: 

“ But the grant of the right of way by the sixth section 
contains no reservations or exceptions. It is a present 
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absolute grant, subject to no conditions except those necessa- 
rily implied, such Ls that thre road shall hy “constructed and 
used for th PUryposes cle signed. Nor is there anything in the 
policy of the Government with respect to the public lands 
which would call for any qualification of the terms. ‘Those 
lands would not be less valuable for settlement by a road 
running through them. On the contrary, their value 
would be greatly enhanced thereby.” 


The learned Justice, speaking for the Court, in conelud- 
ing the discussion of the subject, said : 

“ Wesee no reason, therefore, for not viving to the words 
of present grant with respect to right of way the same 
construction which we should be compelled to give, ae- 
cording to our repeated decisions, to the orant of lands 
had no limitation been expressed. We are of opinion, 
therefore, that all persons acquiring any portion of the 
public lands, after the PAssage of the act in question, took 
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the same subject to the right of way conferred by it for 
the proposed road.” 


‘> 


a itis clear, therefore, from principle and authority, 
upon the facts alleged in the answer, that the person, 
under whom the plaintiff in error claims, acquired no 
rights or interest whatever in the locus in quo, by any 
occupation or appropriation of the and, in 1879, ander 
the mining laws of the United States, as against the Rail- 
road Company, and the rights vested in it by the grant 
of the right of way in the act of L866. 


[t appears by the answer, that the land through which 
that portion of the water-ditch which is alleged to have 
been injured by the Company, was located and dug, and 
is situated, was, on July 25, iS66, public land of the United 
States, over and Upon which the Company had the right, 
by virtue of the grant in the act of Congre ss. to locate its right 
of way, and build and construct its railroad and telegraph 
ine; that in the proper selection and location of its right 
of way, the Company duly appropriated the land in ques- 


tion, as part of its right-of-way land; that its railroad and 
telegraph line was constructed thereon; and that any in- 


jury to the ditch was done in the couse of the eonstrue- 


tion and operation of that line, and not otherwise. 

The answer further shows that the person under whom 
the plaintiff in error claims, ACG UIT’ d whatever right he 
possessed in the land,in May, 1879, by attempted appro- 
priation and occupation of the same for the purposes of 
the water-ditch, underthe mining law of the United States; 
that is to say, under the act of July 26, 1866, approved 
the day alter the act under which thi Railroad Company 
claims, entitled “An aet eranting the right of Way to 
ditch and canal owners over the public lands, and for 


other purposes. ” (14 Stats. 251-253.) 


Upon these facts, the law adjudges, that the proprietors 
of this water-ditch took whatever right or interest they 
had in the land in question, subject to the right of way 
conferred, by the act of 1866, upon the Railroad Com- 
pany, which, at the time it entered upon the land, had 
the full and complete right to the possesslon and use of 
the same for the purposes cont mplated by its charter 


and the act of Congress. 


SECOND. 


If the Railroad Company failed to complete its 
railroad and telegraph tine on or before July 1, 
1880, or to construct its line over the land in ques- 
tion, on or before that date, such failure, on its 
part, did not impair or affect its rights as against 
the plaintiff in error, and the person under whom 
he claims, with respect to the land in question, un- 
der the grant of the right of way conferred by the 


act of 1866. 


4 According to the plain terms of the act of 1866, 
and the principles applicable to their construction, as 
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has been observed, the grant of the right of way to the 


Railroad Company, by the third section of that act, is an 
absolute grant, subject to no conditions, except those 
necessarily implied, or which the law tacitly annexes 
to such easements, such as that the road shall be con- 
structed and used for the purposes intended by the char- 
ter of the corporation, and the act of Congress. 


The granted right of way could not be taken from 
the Company, as we apprehend, without an appropriate 
proceeding instituted for that purpose, and prosecuted 
to judgment by the United States. (Davis v. Gray, 16 
Wall., 228: Ruch v. Rock Island, 97 U.S., 696.) 


The eighth section of the act of 1866 provides as fol- 
lows: 

“That in case the said companies shall fail to comply 
with the terms and conditions required, namely, by not 
filing their assent thereto, as provided in section 6 of this 
act, or by not completing the same as provided in said 
section, this act shall be null and void, and all lands not 
conveyed by patent to said company or companies, as the 
case may be, at the date of any such failure, shall revert 
to the United States.” 


Upon the construction of the eighth section, in con- 
nection with the plain meaning of the act, it is apparent 
that the conditions of forfeiture therein are annexed to 
the and grant and do not touch or affect the grant of 
the right of way. 


[f it was the intention of Congress that the grant of the 
right of way should be subject to the same conditions of 
forfeiture as the grant of the alternate sections, a breach 
of the conditions, in the act, would have been made to 
forfeit the rights of the Company under one grant as well 
as the other. 


nichts cake 
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The grants, in the second and third sections, respect- 
ively, are distinet and Independent rants, 

Nowhere in the act is there any penalty or forfeiture 
Imposed for conditions broke Il, which affeet, in the least 
degree, the grant of the right ot way Lo the Railroad 
Company. 

The forfeiture clause is, “this act be shall null and 
void, and all lands not conveyed by pat nt to said COMpPany 
or compani s. as the case may be, at the dat of any such fail- 
vre. shall revert to the United States.” 

Congress has thus fixed the penalty, and by limiting 
it to the forfeiture of the land grant, by express declara- 
tion, has excluded all things not mentioned. 

Penalties and forfeitures are never enlarged by impli- 


cation. 


[t seems clear, therefore, that the grant of the right of 
way is not made to depend upon any condition subse- 
quent, which would render the grant liable to be defeated 
upon the non-completion of the railroad and telegraph 
line within the time mentioned in the act. 


3. The words, “ this act shall be null and void,” in the 
eighth section of the act of 1866. were not intended as 
anything more, or to etlect anything more, than the words 
immediately following, “and all the lands not conveyed 
by patent to said Company eles at the date of any such 
failure, shall revert to the United States.” 

The clause of avoidance, as it may be described, Is 
plainly qualified by the clause of reversion, by which the 
unpatented lands become liable to forfeiture to the United 
States, in the contingency mentioned, as for a breach of 
a condition subsequent. 

The clause of reversion thus indicates the subject to 
which the general words of avoidance were intended to 
have relation. and the intended effect of those words: as 
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if the section read, “this act shall be null you void, that 
is to say, all lands not conveyed by patent, etc., shall 1 
vert to the United States.” 


4. If the eighth section can be construed to embrace 
the grant of the right of way, it is clear, in that view, that 
the clause of avoidance had the effect simply to make 
the grant conditional, and that the rights of the Com- 
pany remained in full force and unimpaired, unless and 
until the United States saw fit to enforce a forfeiture of 
those rights by lawful and appropriate proceedings. 


Agreeably to the decision of this Court in the leading 
ease of Schulenberg v. Harriman, (21 Wall., 62), such a 
clause of avoidance is, in legal effect, the equivalent of 
the ordinary clause of reversion, In land grant acts, 
and each gives rise only to a right in the Government to 
enforce a forfeiture for a breach of the particular con- 
dition, as « condition eepongaans, by appropriate judicial 
or legislative action. 


[In that case it was contended, on the part of plaintiff 
in error, that the words “ shall revert to the United States,” 
were intended as a declaration of forfeiture in advance; 
but this Court, speaking by Mr. Justice Field, said : 


“The provision in the act of 1856, that all lands re- 
maining unsold after ten years shall revert to the United 
States, if the road be not then completed, is no more than 
a provision that the grant SHALL BE VOID if a condition 
subsequent be not performed.” 


A clause of avoidance, therefore, operates upon the 
rights of a grantee of the Government with the same, and 
only the same, effect as the ordinary clause of reversion. 

They are, as this Court said, legal equivalents of each 
other. 

In the case of neither provision, can any individual 
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assall the title conveyed by the Sovereign Oli the ground 
that the grantee has failed to perform the conditions an- 
nexed. 


The Interior Department, it may be mentioned, has 
held, upon full consideration, in reference to the eighth 
section of the act of July 25, 1866, that the insertion of 
the clause of avoidance, in that section, changed, in no 
respect, the legal effect of the provision in respect to for- 
feiture. 

The Central Pacifie R. R. Co., suecessor to The 
California and Oregon R. R. Co. Secretary 
Teller, May 26, 1885. 

2 Decisions of Interior Department Relating to 
Public Lands, pp. 489-492. 


Mr. Secretary Teller, in that case, decided that although 
the California and Oregon Railroad was not completed 
within the time prescribed by law, as Congress had failed 
to declare a forfeiture, patents must issue for the granted 
lands, as they were earned by the construction and ae- 
ceptance of portions of the road.” 


», In ho view of the act of LS66, therefore, can it be 
deemed material, as respects the rights of the respective 
parties, that the time for the completion of the railroad 
and telegraph line had expired, if in fact it had expired, 
when the line was constructed over the locus in quo. 


The plaintiff in error and his partner could not ques- 
tion the right of way of the Railroad Company over the 
land, or its right to the possession and use of the land 


*That the patenting of lands should continue, notwithstanding the 
right of forfeiture for condition broken, was also decided, in cases of other 
like grants, by Attorney-General Devens (16 Opins. Attys. Genl., 401) and 
Attorney-General Brewster.. (17 Op., 370.) 
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for the purposes of its charter. and the act of Congress, 
upon the ground that the Company had failed to perform 
any condition, express or implied, which was annexed to 
the grant of the United States. (Schulenberg v. Harriman, 


21 Wall., 63.) 


The reserved rights of the United States, must be as- 
serted by judicial proceedings authorized by law, finding 
the fact of forfeiture and adjudging the. restoration of the 
estate, on that ground, or there must be some legislation 
assertive of ownership of the property for breach of the 
condition. 


THIRD. 


The deed which the Railroad Company accepted 
from the plaintiff in error does not estop the Com- 
pany to deny his title, and assert its own rights under 
the grant of the right of way by Congress. 


1. The demurrer to the separate defense in the answer 


assigns as one of its causes that the facts stated in the 


complaint estop the Company from claiming its right of 


way under the act of 15866. 


By the demurrer the plaintiff in error admits that the 
locus in quo Was on July 25, 1566, publie land, over which 
the Company had a right by vortive of the act of 1866 to lo- 
cate us right of way and construct its road ; that it did duly 
locate its right of way over that land and construct its 


road thereon; and that any injury to the ditch was done 


in the construction and operation of the road, and not 
otherwise. (Record, p. 8, fol. 15.) 

The demurrer further admits that on May 17, 1879. 
long afte yr the grant to the Company, fisher attempted to 
appropriate this 
his own use under the mining laws, and thereafter con- 


+ 


right of way land” of the Company to 


~~ 
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structed the ditch over the land and that By bee claims 
under l‘isher, and never made or had any other claim to 
the premises than the one so derived. 

The demurrer, also, admits that the Company took 
nothing by the deed, as it then owned by virtue of its grant 
by Congress all the right and property pretended to be con- 
veyed thereby. (Ree., p. 9, fol. 17.) 


[t is more than doubtful whether the complainant can 
claim the benefit of the theory of estoppel D\ the de neurrer 
interposed LO the special defense 1 the answer. 

The plaintiff should have set up the alleged estoppel in 
a replication, setting out the deed, so as to show its con- 
tents. 

At any rate, the demurrer to the answer should have 
been as special in form as the ordinary replication of an 
estoppel to a plea. 

But if the present demurrer ts sufficient to present the 
question of estopp |, the comp laint must be serutinized 
and upon examination it appears that it is not alleged 
that the deed of September 4 LSS5, contains such “a Con- 
dition, or covenant, as is deseribed in the complaint, or 
any condition or covenant whatever. (Rec., p. 9, fol. 8.) 

[t is averred that a deed was executed, “ but upon the 
condition that it should,” ete., and that defendants “ as- 
sented to said condition, and ther upon accept d said deed, 
and received possession under said deed and upon sald 
condition.” 

Non constat, the alleged condition was not in the deed. 
but was a thing outside of the deed altogether. | 

The complaint is not sufficient. 

2. It is clear, however, that in any view of the transac. 
tion alleged or intended to be alleged in the complaint, 
and upon any construction or effect of the pleadings, and 
whether or not the deed contained such a condition or 
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covenant as is described, the defendant in error cannot 
be held to be estopped by the acceptance of that deed 
from asserting its prior right or title to the locus in quo In 
bar of this action of tort for damages for the alleged In- 
jury to the ditch, which the answer shows was solely the 
result of the due construction and operation of the rail- 


road line on the land, as the Company’s right of way land. 


The rights of the Company upon the definite location 
of the right of way granted by Congress related back to 
the date of the act, and when the transaction referred to 
occurred the plaintiff was simply a squatter on the Com- 


pany’s premises, and his deed was useless and worthless, 
and the condition, therefore, Was, in fact, a nudum pactum. 


The Company had a vested right of possession in the 
land, and a perfect legal right to construct and operate its 
line over it, with the enjoyment of which Bybee and his 
partner had no lawful power to interfere; and there 
could be no consideration for any promise on its part, in 
the deed, or ouherwise, hot to obstruct or impair this en- 
cumbrance on its right. of way land, in the due prosecu- 
tion of its work under its charter. 

The ease is within the principle of the rule that a 
promise alleged to have been made in consideration of 
the release of an interest, if it appear that the promisee 
had in fact no interest which passed by the release, 
there will be no consideration for the promise alleged, 
and a promise in consideration of the compromise of a 
claim for which there is no just foundation, will not sus- 
tain a suit at law. 

Nelson v. Robertson, 7 Ind., 531. 

. Jarvis v. Sutton, 3 Ind., 292. 
rear v. Hardenberg, 5 John., 277. 
Ehle v. Judson, 24 Wend., 98. 
Smith v. Ware, 13 John., 257. 
Geer v. Archer, 2 Barb., 420. 
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Another and, perhaps, higher consideration shows that 
this alleged condition is void as to the Railroad Com- 
pany, and imposed no duty, trust, or obligation upon it 
with respect to the operation of its line, and that is, that 
it is repugnant to, and inconsistent with, the policy of 
Congress in providing for the construction and endow- 
ment of the corporation, and is, in fact, contrary to public 
policy under the law; and the Company had no right to 
ugree to embarrass itself in its operations by any such 
condition, as alleged, in connection with this deed. 

“A legislative grant operates as a /aw as well as a trans- 
fer of the property, and has such force as the mebeweet of 
the legislature requires.” 

Schulenberg Case, 21 Wall., 62. 


In granting the right of way for this road over the 
public domain Congress did not propose that it should 
trammel itself in its operations by arrangements like the 
ohe alleged to have been made with reference to the 
plaintiff’s water-ditch. 

The Company would have had no right to undertake 
the duty or trust of protecting this water-ditch from in- 
jury or harm resulting from the ordinary construction of 
its road, and insure its safety for all time. 


3. As the Railroad Company does not rely upon the 
deed in question as the source and foundation of its title, 
but derived its “right of way land” from the United 
States long before the plaintiff had any relation to the 
premises, it is not precluded from showing the truth in 
regard to the plaintiff’s so-called title, and that it ae- 
quired nothing by the deed. 


This is clearly the law of the case agreeably to the ‘ 
principles recognized by this Court, Chief Justice Mar- 
shall delivering its opinion, in Blight’s Lessee v. Rochester 
(7 Wheaton, 535, 546), and other authorities, which show 
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that a party owning and claiming title to land must be 


permitted to buy his peace without prejudice to his rights. 
Coakly v. Perry, 38 Ohio St., 344. 
Ward v. MeIntosh, 12 Ohio St., 239. 
Sparrow v. Kinsman, 1 Comstock, 242. 
Averill v. Wilson, 4 Barb., 187. 
Ossterhout v. Shoemaker, 3 Hill, 518. 
Holden v. Andrews, 38 Cal., 119. 


In the helt of above authorities it would seem sheer 


absurdity to say that the Railroad Company, holding a 
prior and independent title to its right of way over the 
land in question, by the grant of the United States, is 
bound, by accepting a deed from this plaintiff, by which 
nothing passed, because he had nothing to convey, to 
admit a title in him, which had no existence in reality. 


This Court, at an early day, doubted the propriety of 
applying at all the doctrines between lessor and lessee to 
a vendor and vendee, and it said that if the latter is 
bound in law to “admit a title u hich has no existe nce, it is 
not on the doctrine of estoppel that he is bound.” (Blight v. 
Rochester, 7 Wh., 547.) 


With reference to the moral policy, of the law, the 
Court of Appeals of New York well observed: 


“The party who accepts the deed in fee of a grantor 
having no title, or a less estate than he conveys, performs 
no act expressly designed to influence and influencing 
the conduct of the latter to his injury; nor does he make 
any admission which, in good conscience and _ honest 
dealing, he ought not to be permitted to gainsay. 

“ The fraud, if any there be, is on the part of the grantor, 
and the injury will fall solely on the grantee, unless he is per- 
mitted to show the truth. There is no relation between 
the grantee and his grantor which will raise even An 
implied obligation on the part of the former against a 
denial of the title and estate of of the latter.” 

Sparrow v. Kingman, 1 Comst., 253. 
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[t is submitted that the principles of common justice 
forbid that the defendant: in error should be estopped to 
show that nothing passed by the deed, mentioned the 
in the complaint, end that any condition or covenant 
of the kind deseribed therein, theretore, was without con- 
sideration and yold. 


FOURTH. 
The judgment below should be affirmed, with costs. 


J. Huptey AsHTon, 
CHarLes H. Tween. 


( ‘ounsel tor De fendant mn Error. 
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] Pleas before the Honorable David J. Brewer, judge of the 

circuit court of the United States for the eighth judicial 

circuit and district of Nebraska, at the term of November, A. D. 
LSSO. 


Be it remnembered that on the 9th day of June, 1883, a bill was 
filed in the office of the clerk of said circuit court; which said bill 
is in words and figures following, to wit: 


In the Cireuit Court of the United States for the District of 


Nebraska. 
Tue County or Boone, Complainant, ) 
vs. 
Tue BurRLINGTON AND Missourt River RAILROAD COMPANY IN { 
NesprasKA and Horatio H. HUNNEWELL, Respondents. J 


To the honorable judges of the United States circuit court in and 
for the district of Nebraska: 

Humbly complaining, your orator, the County of Boone, one of 
the counties and municipal corporations of the State of Nebraska, 
brings this its bill of complaint against the Burlington and Missouri 
River Railroad Company in Nebraska, a corporation organized 
under and by virtue of the laws of Nebraska and a citizen of said 
State, and Horatio H. Hunnewell, a citizen of the State of Massa- 
chusetts, and for cause of complaint showeth unto your honors: 

ist. That the said Burlington and Missouri River Railroad Com- 
pany in Nebraska was during all the years of 1873, 1874, 1875, 
1876, and 1877 the owner of all the lands and real estate described 
in the list of the same attached to complainant’s bill and referred to 
herein as Schedule “ A.” 

That ever since the year 1872 up to the present time all of 
2 said lands were and are legally subject to taxation for all 
legal purposes in the said county of Boone, Nebraska, and 
ought in law and equity to have paid: and contributed during all 
of said years to the said State and county their proper and equitable 
proportion of taxes, and the same ought in law and equity to have 
been paid by said railroad company to the county and State afore- 
said, yet your orator says that no taxes of any kind nor interest or 
penalties thereon have ever been paid by said railroad company or 
by any other person upon said lands for any of said years nor has 
any person ever offered to pay the same or any part thereof. 

2nd. Your orator further says that there have been duly and legally 
assessed and levied upon said lands by the proper authorities of 
Boone county, Nebraska, taxes for State, county, and school purposes 
for the following years in about the following amounts: 


iki hi biiin seein ednaalewein siiliallbtstiisiesiiduihade $15,663 00 
Or I a a a le 11,958 00 
ae SCRA I NT: (ile EH EI eS at ee 10,417 00 
2 aidcedials a i een 15,628 00 
ee, Se er ee LE he eee eee 15,000 00 
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Which, with legal interest, costs, and penalties thereon, now 
amount to more than ninety thousand dollars. 

od. Your orator further shows that said Horatio H. Hunnewell 
on the 4th day of March, 1878, filed his bill of complaint in this 
court against the other above-named respondents and the board of 
county commissioners of Boone county and 8S. P. Bollman, treasurer 
of said county, to compel the cancellation of said taxes so assessed 
and levied against said lands and procure a decree of court holding 
and declaring the same to be illegal and void; that on the same 
day, without the issue of process, the then board of county commis- 
sioners of said Boone county, by M. H. Sessions, a solicitor of this 
court, pretended to appear and file a stipulation consenting to the 

said bill being taken pro confesso and to the entry of a decree 
o in favor of said complainant for the relief prayed, granting 

a perpetual injunction against the collection of any of said 
taxes and declaring the same illegal and void and relieving the said 
lands from the lien thereof, which said decree was afterwards entered 
in this court on the 8th day of March,1878. <A copy of the said bill 
filed by said H. H. Hunnewell is hereto attached, marked Exhibit 
“A,” and referred to for greater certainty as to the allegations and 
prayer thereof; a copy of said decree is also attached hereto and 
marked Exhibit “ B.” 

4th. Your orator further shows that for the years 1873 and 1874 
there were assessors duly elected and qualified in each of the pre- 
cincts of said Boone county. 

That it is true, as alleged in the bill filed by said Hunnewell, that 
the board of county commissioners of said county for said years 
pretended to instruct the said several assessors as therein set forth ; 
but your orator says that said board of county commissioners had 
no authority in law to give said instructions, and upon information 
it says that said assessors in making their assessment for said years 
did not regard or follow said instructions, but proceeded in due form 
of law to assess and value all lands in said county for said years 
subject to taxation and did ascertain the fair, true value of the same 
and did return the same at its true assessable value. 

That the assessment and valuation by them made of the lands of 
said railroad company for said years was a fair, true value for tax- 
able purposes and was the same as placed upon all other lands of a 
similar Kind in said county.° 

Your orator further shows that all of said assessors for each of said 
years duly subscribed and took the oath of office prescribed by law, 
and said oaths were in writing and are now on file in the office of 

the county clerk of said county. 
4 5th. Your orator further shows that said assessors for said 

years, at the time required by law, duly made out their several 
assessment lists or rolls, including the assessinent of the said lands, 
and duly returned the same into the office of the county clerk and 
to said board of county commissioners; that there are now no-oaths 
and certificates of said assessors attached to said assessment lists as 
required by section J2 of chapter 66 of the General Laws of Nebraska; 
but vour orator, upon information and belief, says that said assessors 


” 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &C., ET AL. o 


did take and subseribe said oaths and certificates and did attach the 

same to their lists in the manner provided by law, but that said 
oaths and certificates have been in some manner detached from said 
lists and mislaid, and after much search and inquiry your orator has 
been unable to find the same. 

Your orator says that for said years taxes were duly levied upon 
the lands of said company so as aforesaid duly assessed in about 
the amounts set forth in complainant’s bill. 

6th. Your orator further says that for the years 1875, 1876, and 
1877 no instructions whatever was given to the several assessors of 
said county nor any of them concerning the assessment or valuation 
of property, except as appears from the following extract from the 
proceedings of the county commissioners of said county of the dates 
following: 

‘February Ist, 1875. * * * QOn motion, the assessors were 
furnished the same seale of prices of personal property as for the 
year 1874.” 

‘February 7th, 1876. * * * Qn motion, the clerk was in- 
structed to furnish the necessary assessment and census blanks to 
the precinct assessors, and to notify them to use their own discretion 
in re gard to the valuation of property. 

“February Sth, 1877. * * * The assessors were in- 
5 structed to see all the personal property and assess the same 
at a fair eash valuation and examine each tract of real estate.” 

That in each precinct of said county for each of said years there 
was an assessor duly elected and qualified and acting as such; that 
each of said officers duly subscribed and took an oath of office for 
each of said years, and the same was in writing and is now on file in 
the office of the county clerk of said county. 

That each of said assessors did in each of said years duly proceed 
to assess and value all the personal property and real estate in their 
several precincts in said county, including the said lands of said’ 
railroad company, at its true and fair value for purposes of taxation; 
that in so doing they did not follow any instructions of said board 
of county commissioners, but proceeded lawfully to ascertain and 
determine the true and fair value of all of said property and so duly 
valued and assessed the same. 

Your orator says that the said lands of said company for said 
years were, in fact, valued and assessed at a fair and true valuation 
and one that corresponded with the valuation of all other property 
in said county. | 

7th. Your orator further says that each of said assessors for each 
of said years, at the time required by law, duly made and returned 
to the office of the county clerk of said county and to the county 
commissioners thereof a duly prepared assessment list of all the 
property in his precinet subject to taxation, together with a fair and 
true valuation of the same; that each of said assessors for each of 

said years duly subscribed, swore to, aud attached to his assessment 
list an affidavit and certificate, such as is required by section 
6 12 of chapter 66 of the Gener al Laws of Nebrask: a, and the 
same have ever since been and now are attached thereto and 

on file in the office of the county clerk of said county. 
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Copies of said affidavits made by one of said assessors for each of 
said years are hereto attached and marked respectively Exhibits 
“O”"«“D” and “F;” that all of said affidavits for each of said 
years are substantially of the same tenor and effect as those at- 
tached. 

Your orator says that said several assessments for said years were 
regular and valid in all respects; that the same were duly equalized 
and the taxes duly and legally levied thereon in about the amounts 
set forth in complainant’s bill. 

8. Your orator further shows that the officers of said county for 
the year 1875 duly and legally assessed and levied a tax of 10 mills 
on the dollar valuation as a special bridge tax for the purpose of 
building bridges in said county, amounting to the sum of $1,451.49 
upon said lands, and also levied a land road tax of 6 mills upon the 
dollar valuation, which amounted to $1,740.51 upon said Jands, and 
also levied for said year in the several school districts of said county 
taxes for the payment of interest and principal of school bonds, 
which said taxes in the several school districts amounted to $958.23 
on said lands. 

Your orator further shows that for the year 1876 there was also 
duly assessed and levied in said county a land road tax of 5 mills 
on each dollar valuation, which on said lands amounted to the sum 
of $1,450.00; also a tax in the several school districts for the pay- 
ment of the interest and principal of school bonds, amounting on 
said lands to the sum of $1,129.25; and also the county officers of 
said county for said year, to providea sinking fund for the payment 
of the principal and interest of the bonds of said county theretofore 

duly issued, assessed and levied a tax of 163 mills on the 
7 dollar valuation, which on the said lands amounted to the 
sum of $4,442.27. 

9th. Your orator further says that one-half the special bridge tax 
levied for the year 1875, as set forth above, was afterwards duly 
vancelled and remitted by said board of county commissioners, and 
there is enly a tax of five mills on the dollar valuation now stand- 
ing against the lands of said company. 

Your orator submits, under the advice of counsel, that said tax 
was duly and legally levied, that said board of county commis- 
sioners had full power and authority to levy the same, and the same 
is a valid and subsisting lien against all of said lands. 

10th. Your orator further submits, under the advice of counsel, 
that the land road tax and the tax levied for the payment of the 
interest and principal of school bonds, as set forth above, for the years 
1875, 1876, and 1877 are valid and legal taxes, the same were duly 
aud regularly levied for said purposes, and your orator submits that 
the said board had full power and authority to levy the same, and 
that the same are now valid and subsisting liens against all of said 
real estate. 

llth. Your orator further shows that the taxes levied for the year 
1876 for county sinking fund for county roads, and for the year 
1877 for county sinking funds, as set forth above, were legally and 
regularly levied in all respects; that said county had incurred a 
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iurge bonded indebtedness, and that it was its legal duty to pro- 

vide said fund by taxation for the payment of the interest and prin- 

cipal of the same; that said taxes were not excessive, and your 

orator submits, under the advice of counsel, that said board of 
county commissioners had jurisdiction and power to levy the 

8 same, and that they are valid and subsisting liens against 
all of said real estate. 

12th. Your orator says that all of said taxes for said years, as set 
forth in the complainant’s bill, are and have been for a.long time 
due and delinquent; that the same have not been paid nor any 
part thereof, nor has said company or any person ever offered to pay 
the same or any part thereof; and your orator submits, under the 
advice of counsel, that the same, with the interest and penalties 
thereon, as provided by law, are legal and regular in all respects, 
and are valid and subsisting liens upon all of the lands aforesaid, 
and the said defendant, The Burlington and Missouri River Rail- 
road Company in Nebraska, is in law bound to pay and satisfy the 
same and ought in equity and good conscience so to do; that said 
lands have received the benefits of the State and county government 
and ought in law and equity to contribute their just proportion of 
taxes for the support of the same. 

13th. Your orator further shows that in each of said years from 
1873 to 1877, inclusive, the said board of county commissioners, at 
the time and place required by law, duly held a session as a board 
of equalization for the purpose of correcting all errors, both in the 
listing and assessment of personal property and real estate and in 
the valuation of the same, and for the purpose of equalizing the 
assessment-rolls in their county. Of the sitting of said board for 
each of said years due and legal notice was given, as required by 
law, and of the session of said board in each of said years the said 
railroad company had due and legal notice; and your orator sub- 
mits, under the advice of counsel, that it was the duty of said com- 
pany and of all persons interested in said lands to appear before 
said board of equalization in each year and make complaint as to 
any errors and irregularities in the assessment and valuation of 

property and of any unlawful assessment thereof; that said 
9 company in each of said years failed, neglected, and refused 

to appear before said board and question the assessment or 
valuation of said lands, except that for the years 1875, 1876, and 
1877 said company caused to be filed with said board of equaliza- 
tion an affidavit for each of said years, complaining that the valua- 
tion placed upon said lands was too high ; that said commissioners 
refused to allow the claim of said company and decided in each of 
said years upon said application that said assessments were not 
excessive ; to which decision of said board said company never took 
exceptions or took action to reverse the same. 

And your orator submits that said company and all other persons 
are now estopped from contesting in any way the legality or regu- 
larity of said assessment. 

14th. Your orator further shows that in January, 1878, the then 
county commissioners of said Boone county and the county clerk 
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thereof left said county of Boone and went to the city of Lincoln, 
in the county of Lancaster, Nebraska; that, as your orator is in- 
formed and believes and it charges the fact to be, they went at the 
special instance and request of said railroad company ; that at said 
city of Lincoln, on the 30th day of January, 1878, the then county 
commissioners, pretending at said time and place to act as the boavd . 
of commissioners for said Boone county, met with certain agents, 
attorneys, and officers of the said railroad company and with one 
Adam Smith, at that time a citizen of Chicago, in the State of LIli- 
nois, and your orator is informed and verily believes, and so charges 
the fact to be, that said parties at said time and place so met to- 
gether and confederating together for the purpose of defrauding the 
said county of Boone, undertook fraudently and without any au- 
thority of law whatever to enter into a certain pretended stipula- 
tion or agreement, and said commissioners did sign and deliver to 
said company a pretended stipulation or agreement or mem- 
10 orandum thereof, a copy of which is hereto attached, marked 
Exhibit “G;” that there was no consideration for said pre- 
tended agreement; that said commissioners at said time and place 
acted as individuals and not asa board cf county commissioners, 
and your orator submits, under the advice of counsel, that said 
pretended action was and is of no binding or valid effect whatever. 


15th. Your orator further says that the pretended consid@raiig: “Y | 
for said pretended action and for the signing and delivering of said v 
pretended agreement was the executing at said time and place of ’ 


certain documents, of which copies are hereto attached, marked re- 
spectively Exhibit “H” and “ J,” the precise name or nature in law 
of which documents your orator, under the advice of counsel, pro- ; 
fesses itself unable to state, but submits the same to the considera- 
tion of the court; but your orator says there is no warrant in 
law. for the execution of any such documents; that said commis- 
sioners had no authority to accept the same or to become parties 
thereto, and the same conferred no benefits or rights upon said 
county whatever. 

16th. Your orator further shows that at said time and place the 
said commissioners, pretending to act for said county and as officers 
thereof, and, as your orator is informed and believes and so charges 
the faci to be, intending to injure and defraud your orator, the said 
County of Boone, out of the taxes legally and justly due it from said i 


railroad company,signed a writing purporting to bean employment F i 
of M. H. Session as attorney for said county, and pretending to au- <. 


thorize him to appear in court and act for it concerning any litiga- 
tion brought against said county concerning the legality of said 
taxes, a copy of which said pretended employment is hereto at- | 
tached, marked Exhibit “ L;” but your orator submits to the court, 

under the advice of counsel, that said commissioners acted 
1] as individuals and not as officers of said county; that they 

had no authority in law to execute said paper for said county 
or to confer upon said attorney the power and authority therein 
pretended to be bestowed upon him by said county, and that nv au- 
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thority was in fact conferred upon said attorney to act for said 
county in any way whatever. 

17th. Your orator further shows that he is informed and believes 
and so charges the fact to be, that to induce said commissivners to 
enter into the fraudulent arrangement aforesaid the said railroad 
company and said Smith agreed to pay and did pay all the expenses 
of said commissioners from Boone county to said city of Lincoln 
and return and all their expenses at said city. 

That said company and said Smith fraudulently induced said 
commissioners to pretend to employ M. H. Sessions as attorney for 
said county on an agreement that said company and said Smith 
would pay for his services and that said county or said commis- 
sioners need not so do; that said Sessions was so emploved by said 
railroad company and by said Smith as an attorney to act for them 
and in their interest and against the interest of said county while 
pretending to act as the attorney thereof, and that his fees and ex- 
penses for so doing were agreed by said company atid said Smith to 
be paid by them, and that in all that said Sessions had done pre- 
tending to act as attorney and counsel for said county and for the 
interest thereof he has, as your orator is informed and _ believes, 
acted fur said company and in its interest, in pursuance of said 
fraudulent and illegal arrangement made between said commis- 
sioners and said Smith as aforesaid. 

18. Your orator further says that of the fraudulent arrangements 
aforesaid the said H. H. Hunnewell had full knowledge and was, 

by his attorney, a party thereto; that in pursuance of said 
12 fraudulent arrangements the said cause was commenced in a 

collusive, clandestine, and fraudulent manner; that said 
Sessions brought the said bill to Omaha, together with the stipula- 
tion and a decree, all prepared for entry, and filed the same in this 
court, paying the fees therefor on behalf of said railroad company 
and said Hunnewell, and endeavored to have said decree entered 
the same day the bill was filed for the purpose of preventing any 
knowledge thereof to come to the ears of any tax-payer of said 
county until after said decree had been entered. 

Your orator says he is informed and believes and charges the 
fact to be that said Sessions was acting and did act in said cause 
under a retainer from said railroad company and said Hunnewell 
or from said Smith and not from said county; that he had no 
authority whatever, in fact or in law, to sign said stipulation; that 
the same was signed and filed in fraud of the rights of said Boone 
county, and your orator submits, under advice of counsel, that the 
same is and was of no effect or foree whatever, and that the decree 
of this court, entered‘ in pursuance thereof, was so procured by fraud 
and collusion and is null and void and should be vacated; that the 
same was a fraud upon this honorable court and greatly prejudicial 
to your orator, The County of Boone, and the tax-payers thereof. 

19. Your orator further shows that said county of Boone now has 
an outstanding indebtedness of about $100,000.00; that the several 
school districts of said county also havea large outstanding in- 
debtedness; that said amount of taxes set forth in complainant’s 
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bill, with interest and penalties thereon, when collected and paid 
into the treasury of said county are in law applicable for the pay- 
ment of the said indebtedness and would greatly aid said county 
in the payment of the same and greatly relieve the other tax-payers 
from the burdens thereof; that all other tax-payers of said county 

have during said years paid into — treasury of said county 
13 the taxes levied against their personal property and real 

estate and the same las been applied to pay the expenses of 
the county government and to pay off the indebtedness thereof, and 
if the said decree so fraudulenty obtained is allowed by this honor- 
able court to stand and remain in force, then the lands of all other 
tax-payers in said county will be holden for the payment and satis- 
faction of said indebtedness and will have to pay large and unjust 
taxes for the payment of the same; that there is no way to pay off 
and discharge said indebtedness except by the levying and collect- 
ing taxes each year upon aud from the lands and other property in 
said county. 

20. Your orator further shows that the indebtedness of said 
county in March, 1878, when said decree was entered, was about 
$70,000.00; that the several school districts in said county were 
largely. indebted at said time, and your orator says that the indebt- 
edness of said county and said school districts at said time was con- 
tracted during said years from 1873 to 1877, inclusive, and before 
the entering of said decree and while the legality of said taxes were 
unquestioned and with the belief that said lands and said railroad 
company should pay its due proportion of the taxes to discharge 
the same and bear its equal proportion of the expenses of said 
county government; that it is unjust and inequitable that the other 
tax-payers of said county should be compelled to pay said indebt- 
edness and that the lands of said railroad company should be dis- 
charged therefrom ; that any arrangement to that effect, such as has 
been attempted by the fraud of said several respondents and the 
then board of county commissioners, would greatly wrong said 
county and the tax-payers thereof; that thereby the lands in said 
county would greatly depreciate in value, greatly to the injury of 

said county and the inhabitants thereof. 
14 21. Your orator further shows that if said decree is per- 

mitted to stand as the judgment of the court, although so ob- 
tained by the collusion and fraudulent confederating together of the 
suid several respondents and the then board of county commission- 
ers, as well as of the said Adam Smith, who pretended to have some 
interest in said taxes and in suid decree, the exact nature of which 
is to your orator unknown, your orator, the said County of Boone, 
is without remedy unless permitted to maintain this its bill to set 
aside the same 

22. Your orator further shows that the matters in dispute herein 
is more than $500.00, exclusive of costs. 

23. Your orator represents that Horatio H. Hunnewell, who was 
complainant in said bill, is or was a stockholder of said railroad 
company, and as such filed said bill for relief, but your orator, upon 
information and belief, alleges and avers that said railroad company 
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was the real party complainant in said case, and fraudulently con- 
spiring together with the said then board of county commissioners 
and with said Sessions, caused the said bill to be brought in the name 
of said Hunnewell for the sole and only purpose of obtaining juris- 
diction for said bill in this court, all of the other parties thereto 
being citizens of the State of Nebraska. 

24. Your orator further refers to the proceedings and records of 
this court in said case mentioned above to more fully show—refer- 
ence thereto being had—the nature of said proceedings, the facts 
alleged in the bill filed therein, and the various allegations concern- 
ing the same, as herein named. 

Wherefore and in consideration whereof and forasmuch as your 
orator, The County of Boone, is remediless in the premises at and by 
the strict rules of common law, and is relievable only in a court of 
equity, where matters of this nature are cognizable and relievable, 
to the end, thereof, that your orator, The County of Boone, may have 

that relief which they can oniy obtain in a court of equity, 
15 and that the defendants may answer the premises, but not 

upon oath or affirmation, the benefits whereof are expressly 
waived by the complainant, and that the said decree declaring the 
said taxes illegal and void and perpetually enjoining and restrain- 
ing the collection of them and all of them may, for the reasons and 
under the circumstances aforesaid, be set aside by this honorable 
court and declared to be fraudulent and void, and that said taxes and 
all of them may be examined by the court and declared valid and 
regular and subsisting liens upon the real estate described herein, 
and that if the court shall find any of said taxes illegal and void the 
defendant, The Burlington and Missouri River Railroad Company 
in Nebraska, may, by the decree of the court, be ordered to pay into 
court for the use and benefit of said Boone county such amount of 
taxes, with legal interest and penalties thereon, as may by the court 
be found to be valid and legal, asa conditien precedent to the grant- 
ing of any relief in favor of said Hunnewell as against the lien or 
collection of said taxes, and for such other or further relief as the 
nature of this case may require and to your honors seems meet— 

May it please your honors to grant unto your orator a writ of 
subpcena to be directed to the said Horatio H. Hunnewell, the Bur- 
lington & Missouri River Railroad Company in Nebraska, thereby 
commanding them and each of them, at a certain time and under 
certain penalties therein to be limited, personally to appear before 
this honorable court and then and there full, true, direct, and per- 
fect answer make to all and singular the premises, and further to 
stand to, perform, and abide such further order, direction, and de- 
cree therein as to your honors shall seem agreeable to equity and 
good conscience; and your orator will ever pray. 

J. S. MILLER, 
Solicitor for Complainant. 
J. C. COWIN, Of Counsel. 
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16 UNITED STATES OF AMERICA - 
District of Nebraska, Boone ¢ County, ee 


Peter J. Files, being duly sworn, says he is one of the county com- 
missioners of Boone county, State of Nebraska, duly elected, quali- 
fied, and acting as such ; that he has heard read the foregoing bill 
and knows the contents thereof, and that the same is true of his 
own knowledge except as to the matters which are stated to be on 
his information and belief, and as to those matters he believes them 
to be true. 


PETER J. FILES. 
Subscribed in my presence and sworn to before me, at Albion, in 
said county of Boone, this 16th day of June, A. D. 1583. 


[SEAL. | GEO. M. MONTGOMERY, 
Notary Public. 


Attached to said bill are exhibits in words and figures following, 
to wit: 


$*¢ 


Exurpit “A. 
In Equity. 


To the honorable judges of the United States circuit court for the 
district of Nebraska: 
Horatio H. Hunnewell, of the city of Boston, in the State of Mas- 


sachusetts, brings this bill, as well on his own behalfas on behalf of 


‘all others similarly situated, against The Burlington and Missouri 
River Railroad Company in Nebraska, The Board of County Com- 
missioners of boone County, and 8. P. Bollman, treasurer of said 
county; and thereupon your orator complains and says : 

The said railroad company is and for six years and more last past 
has been a corporation organized under the laws of Nebraska, with 
full power to build the railroad hereinafter mentioned. 

By the act of Congress approved on the Ist day of July, 1862, en- 
titled “An act to aid in the construction of a railroad and telegraph 

line from the Missouri river to the Pacific, and to secure to 
17 the Government the use of the same for postal, military, and 

other purposes,” the Union Pacific Railroad Company was 
authorized to build a railroad from the 100th meridian west to Cal- 
ifornia, and also another road from the Missouri river to said one 
hundredth meridian, at which said 100th meridian said two roads 
were to form a junction, and to aid the said work every odd-num- 
bered section of land not otherwise disposed of, to the amount of five 
alternate sections per mile of said road and within the limits of ten 
miles thereof, was granted to said company. 

By an act amendatory thereof, passed on the 20th day of July, 
1864, the Burlington and Missouri River Railroad Company was 
authorized to extend its road in Iowa from the point at which the 


same should strike the Missouri river, through the then Territory of 


Nebraska, to a point of junction with the said Union Pacific railroad 
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not further west than the said 100th meridian, and every alternate 
odd-numbered section of land not otherwise disposed of, to the 
amount of ten sections per mile on each side of said road on the 
line thereof, was granted to the said company, and said company, 
by proper proceedings in that behalf, in pursuance of the require- 
ments of said act, secured the said patent, and afterwards, under 
and by authority of Congress, assigned the said grant and all its 
rights, privileges, and franchises to build said road to said defend- 
ant company. ‘The said Union Pacific Railroad Company com- 
menced the construction of its ruad from a point on the Missouri 
river in section 10, township 15, range 15, the same having been 
duly fixed in that behalf by the President of the United States, on 
or about the lst day of January, 1864, and constructed the same to 
the 100th meridian by the first day of July, 1867, and secured to 

acceptance thereof by the proper officers of the Government, 
LS as in the act first above entitled required, and has performed 

such other acts and things as in the two several acts of Con- 
goTress above mentioned required. 

The said defendant railroad company, about the 4th day of July, 
1869, commenced the construction of its road from a point in see. 
15, township 12, range 14, at which the said lowa company’s road 
struck the Missouri river, and continued the said work,so that on 
the 4th day of November, 1872, it completed the same fora distance 
of two hundred miles, to a point of junction on the said Union 
Pacific railroad. . 

On the 15th day of July, 1865, it established the line of its road 
and filed a map thereof with the Secretary of the Interior. 

Afterwards the line of a part of said road was, for a short distance, 
changed by authoritv of Congress, but in nowise so as to affect the 
extent or limits of said grant ; and the said work was duly accepted 
and approved by the proper officers of the Government, so that it be- 
came entitled to the lands so as aforesaid granted toit. The act above 
referred to, approved on the 2nd day of July, 1864,so far amended 
the act first above entitled as to enlarge tle grant to'the said Union 
Pacific Railroad Company from five to ten sections per mile on each 
side of its road and within the limits of twenty miles thereof for the 
reach of road extending west from the said 100th meridian. It so 
happened that the line of said Union Pacific Railroad Company’s 
road from the Missouri river to the said 100th meridian and the 
line of said defendant’s road were so near each other that a large 
part of the lands granted to said defendant company, being within 
twenty miles of its line and on the north thereof, was within the 
tract of land which was more than ten and less than twenty miles 
distant from said Union Pacific Railroad Company’s road, and be- 
sides such lands in the said defendant company’s grant there were 
also large bodies of land disposed of by Congress before the said 

grant took effect. 


19 About the years 1867 and 1868 the question of the rights 
of the said railroad companies respectfully to the tracks of 
land — were then ten and less than twenty miles from the Union 


Pacific Railroad Company’s line was agitated by them in the land 
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department of the Government, and by the officers thereof it was 
held and determined that the aforesaid amendment of the first 
above entitled act extended to the grant of the aforesaid Union 
Pacific Railroad Company made in aid of its road from the Missouri 
river to the said meridian (100th), so that said company was enti- 
tled, in preference to said defendant railroad company, to all lands, 
which were every alternate odd-numbered section on each side of 
said road within the limits of twenty miles, and in pursuance of 
such determination the said officers set off to and issued certificates 
for all such lands, being all the lands undisposed of and in the odd- 
numbered sections, which were within the limits of twenty miles on 
the north and on the south of said Union Pacific Railroad Company’s 
line; and so it happened that the lands undisposed of and not so 
awarded to the said Union Pacific Railroad Company which were 
within twenty miles of said defendant company’s line were in- 
sufficient to answer the grant to it to the amount of ten alternate 
sections per mile on each side of its road, and such deficiency 
amounted to one million two hundred thousand acres of land. In 
consequence of the said deficiency, and upon certain days in the 
year 1872, the officers of the land department of the Government 
set off to the said defendant company undisposed of lands of the 
Government to the amount of about one million two hundred 
thousand acres to supply the said deficiency, a part of which lands — 
north of the line north of said Union Pacific Railroad Company’s 

road, and during said year patents were issued therefor to said 
20 defendant company. A pari of said lands are within said 

county of Boone, and are particularly described in Schedule 
“A,” attached to the original bill of your orator. 

Your orator further represents that there was no assessment of 
the said real estate of said railroad company for the year A. D. 1873; 
that the persons who pretended to act as assessors in the various 
precincts of said county did not go upon the said real estate to 
assess the same or ascertain the value of any tracts thereof, but fol- 
lowed the instructions of the board of county commissioners of said 
county made by said board on the 31st day of January, A. D. 1873, 
at a meeting of said board then held, which said instructions to 
said assessors were in substance as follows: “ The tax-list was then 
taken up and the assessors directed to conform to the following 
rates: Prairie lands from $3.00 to $4.00 per acre; timber land from 
$10.00 to $15.00 per acre.” * * * 

That there was no assessment of any property made by any of 
the said assessors for said year, but that the said assessors did at- 
tempt to follow the instructions of the said county commissioners ; 
but your orator avers the truth to be said assessors never made any 
assessment at all for said years, nor did any of them make or attach 
to their assessment-rolls or assessment lists the oath and certificate 
required by section 12 of chapter 66 of the General Laws of Ne- 
braska; nor did either of the said assessors ever take and subscribe 
an oath such as is certified to by the officer administering it, as is 
required by said section of said chapter. 

That in fact the said assessors never made any assessment what- 
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ever of the said lands of the said railroad for said year 1873, yet 
the clerk of said county did pretend that an assessment had been 
made of said lands, and did make out a list and did charge the taxes 

which the county commissioners of said county pretended to 
21 levy against said lands of said railroad company — the 

amount in said county altogether of the sum of fifteen thou- 
sand six hundred sixty-three and ;?, ($15,663.03) dollars. Your 
orator further avers that the county commissioners did pretend to 
make the following levy: 

“ By virtue of the requirements of the law the board proceeded to 
levy the taxes for the year 1873: State general fund, 25 mills; sink- 
ing fund, 1 mill; State school fund, 2 mills; State university fund, 
1 mill; penitentiary, $ mill.” County tax levied by the commis- 
sioners as follows: “County general fund, 6 mills; county sinking 
fund, 213 mills; county land road tax, 4.00 per quarter section ; 
county special bridge tax, 24} mills.” . 

That of said levy there is charged against the property or lands of 
said railroad company by the clerk of said county of Boone taxes to 
the amount of fifteen thousand six hundred sixty-three and ;3, 
($15,663.03). Your orator submits, under advice of counsel, that 
said assessment as made or pretended to be made, as above set forth, 
is void and no assessment, and that said county commissioners had 
no power or jurisdiction to make the said levy, and that said taxes 
are null and of no effect. 

Your orator further represents that there was no assessment of the 
said real estate of said railroad company for the year 1874, as is re- 
quired by law; that the persons who pretended to act as assessors 
in the various precincts of said county did not go upon the said real 
estate to assess the same nor ascertain the value of any of the tracts 
thereof, but followed the instructions of the board of county com- 
missioners of said county made by said board on the 2nd day of 
February, 1874, at a meeting of said board then held; which said 

instructions to said assessors were in substance as follows: 
22 “The tax-list was then taken up and the assessors directed to 

conform to the following rate: ‘ Prairie lands assessed at from 
1.25 to $4.00 per acre; horses, mules, asses, &c..” * * * 

That the said assessors did attempt to follow the instructions of 
the said county commissioners; but your orator avers the truth to 
be said assessors never made any assessment at all for said year, nor 
did any of them attach to their assessment-rolls or assessment lists 
the oath and certificate required by section 12 of chapter 66 of the 
General Laws of Nebraska, nor did either of said assessors ever take 
and subscribe an oath such as is certified to by the officer adminis- 
tering it, as is required by said section of said chapter. 

That in fact the said assessors never made any assessment what- 
ever of the said lands of the said railroad company for thesaid year 
1874, yet the clerk of said county of Boone did pretend that an 
assessment had been made of said lands and did make outa list and 
did charge the taxes which the county commissioners of said county 
pretended to levy against said lands of said railroad company. The 
amount in said county altogether is the sum of eleven thousand nine 
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hundred fifty-eight and ;$, ($11,958.05) dollars. Your orator fur- 
ther avers that the county commissioners did pretend to make the 
following levy: * * * “The tax levy of 1874 was placed on 
county general fund, 6 mills on the dollar; the sinking fund, 2} 
mills on the dollar; the land road fund, $4.00 per quarter section, 
for State purposes, according to the statute rate.” 

That — said Jevy there is charged against the property or lands of 
said railroad company by the clerk of said county of Boone, taxes 
to the amount of eleven thousand nine hundred and fifty-eight and 

7by ($11,958.05) dollars. Your orator submits, under advice 
23 of counsel, that said assessment as made or pretended to be 

made, as above set forth, is void and no assessment, and that 
the said county commissioners had no power or jurisdiction to make 
the said levy, and that said taxes are null and of no effect. Your 
orator further represents that there was no assessment of the said 
lands of the said railroad company for the year A. D. 1875; that the 
persons who pretended to act as assessors in the various precincts of 
said county did not go upon tie said real estate to assess the same 
or ascertain the value of any of the tracts thereof, but followed the 
instructions of the board of county commissioners of said county of 
soone, made by said board on the — day , 1575, at a meeting 
then held, which said instructions were in substance as follows: 

This is blank. 

That ‘no assessment of any property was made by any of said as- 
sessors for said year, but that the said assessors did attempt to follow 
the instructions of the said county commissioners; but your orator 
avers the truth to be said assessors never made any assessment at 
all for said year, nor did any of them attach to their assessment-rolls 
or assessment lists the oath and certificate required by section 12 of 
chapter 66 of the General Laws of Nebraska, nor did either of them 
ever take and subscribe an oath such as is certified to by the officer 
administering, it as is required by said section of said chapter ; that, 
in fact, the said assessors never made any assessment whatever of 
the said lands of the said railroad company for the year 1875, yet 
the clerk of said county of Boone did pretend that an assessment 
had been made of said lands and did make out a list and did charge 
the taxes which the county commissioners of said county pretended 
to levy against the lands of the said railroad company the sum 
altogether of ten thousand four hundred seventeen & #4; ($10,417.57) 

dollars. 
24 Your orator further avers that the county commissioners 
did pretend to make the following levy: 


“The following levy was made for the year 1875:” 


State Taz. 


State general fund,4 mills on the dollar-__...._.- 1,433 74 
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County Taz. 


County general fund, 6 mills on the dollar__......----- 2,150 60 
Special bridge “ 10 “ @ yee menanaal 0,084 34 
Land road * . “ Yada 2,150 60 


School- District Tax. 


School district No. 1,12. mills on the dollar. 
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That of said levy there is charged against the property or lands 
of said railroad company by the clerk of said county of Boone taxes 
to the amount of ten thousand four hundred and seventeen & Pro 
dollars. 

Your orator submits, under advice of counsel, that said assess- 
ment as made or pretended to be made, as above set forth, is void 
and no assessment, and that the said county commissioners had no 
power or jurisdiction to make the said levy, and that said taxes are 
nuli and of no effect. 

Your orator further submits that the following levy of taxes 

is vold and without any authority of law, to wit: Special 
25 bridge, 10 mills on the dollar; that the bo: rd of county com- 

missioners had no authority to make said levy of taxes; that 
said taxes so levied are void; that against tle property of said rail- 
road in said county there are of taxes so charged against the lands 
of said railroad company the sum of fourteen hundred fifty-one and 
{fo ($1,451.49) dollars. Your orator further avers that the follow- 
ing tax, levied as above set forth, to wit, land road tax, 6 mills on 
the dollar, was levied without any authority of law and is void and 
no tax at all; that against the property of said railroad company 
there is charged the sum of seventeen hundred forty and >), 
($1,740.51) dollars by virtue of said illegal levy. 

Your orator further avers that the said pretended levy of said 
board of county commissioners for the county of Boone for the pay- 
ment of interest and principal of school bonds, as above set forth, 
was made without authority of law whatever and is void as a levy 
of taxes, yet there is charged against the land of the said railroad 
company in said county, of said taxes so pretended to be levied by 
said board, the sum of nine hundred fifty-eight and 43; ($958.23) ; 
that said taxes so levied are void. 

Your orator submits, under advice of counsel, that the taxes 
charged by virtue of said illegal levies against the property of said 

railroad company in said county are imposed without authority of 
law and are void and of no effect. 

Your orator represents that there was no assessmeni of the said 
lands of the said railroad company for the year A. D. 1876; that the 
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persons who pretended to act as assessors in the various precinets of 
said county did not go upon the said real estate to assess the same 
or ascertain the value of any of the tracts thereof, but followed the 
instructions of the board of county commissioners of said 
26 county of Boone made by said board on the — day of ; 
at a meeting of said board then held, which said instruc- 
tions were in substance as follows: That no assessment of any 
property was made by any of said assessors fur said year, but that 
said assessors did attempt to follow the instructions of the said 
county commissioners; but your orator avers the truth to be said 
assessors never made any assessments at all for said year, nor did 
any of them attach to their assessment-rolls or assessment lists the 
oath and certificate required by sec. 12 of chapter 66 of the General 
Laws of Nebraska, nor did either of them ever take and subscribe 
an oath such as is certified to by the officers administering it, as is 
required by said section of said chapter; that in fact said assessors 
never made any assessment whatever of the said lands of the said 
railroad company for the year 1876, yet the clerk of said county of 
Boone did pretend that an assessment had been made of said lands 
and did make out a list and discharge the taxes which the county 
commissioners of said county did pretend to levy against the lands 
of said railroad company, the sum altogether of fifteen thousand six 
hundred twenty-eight and ;°3, ($15,628.53) dollars. Your orator 
further avers that the county commissioners did pretend to make 
the following levy: 
“The levy of State taxes was made to conform to the report of the 
State auditor’s assessed valuation of the county, $370,955.37. 


State general fund, 4 mills on the dollar ~----..---.---- 1,483 82 
State sinking fund, 1 mill on the dollar... -.-.------ 370 95 
eee hc a a al aa atid 370 95 
State universityfund,}“ “ “ a 92 7 
State penitentiary, 1 “ “ “ hy aE EER AR RODNT OE STR 310 95 
State bonds fund, ;; “ “ “ i ge ee a On Na ree rl 


County Tax. 


State general fund, 6 mills on the dollar _--_.-....------ 2.295 73 
State special bridge,4 “ “ “ OPS hideilekaneplidipiiaamaiite 1,283 82 
State land road ie eres ee OM MR rae. 
ee eee Ge 0, DONS 1Ge oo ain nce cwwe com oue 6,120 75 
27 S.rool-Dist. Bond Tax. 
School dist. No. 1, 15 mills on the dollar_______- iad at 420 00 
School dist. No. 5, 7 mills “ a a 68 14 
School dist. No. 6, 6 mills on the dollar__... .. -.__-__- 165 59 
' a ame Fy EE a 167 32 
’ Pet es te ge A a 247 62 
" io SOS ..* ee TTT OEY tare eee 355 42 
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School Tax as Returned by School Boards. 


Dist. No. 1, 10 mills. Dist. No. 2, 20 mills. 
Dist. No. 3, 8 mills. Dist. No. 4, 14 mills. 
Dist. No. 5, 14 mills. Dist. No. 6, 13 mills. 
oe nn Dist. “ 8, 18 mills. 
ce ““ Q 20) sé } oT éé 10 1 “ 
i = 11. 991 « 6“ “ 49 15 rT 
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That of said levy there is charged against the property or lands 
of the said railroad company by the clerk of said county of Boone 
taxes to the amount of fifteen thousand six hundred twenty-eight 
and 4°38; ($15,628.53) dollars. Your orator submits, under advice of 
counsel, that said assessment as made or pretended to be made, as 
ubove set forth, is void and no assessment, and that said county 
commissioners had no power or jurisdiction to make the said levy, 
and that said taxes are null and of no effect. Your orator further 
avers that the following tax, levied as above set forth, to wit, land 
road, 5 mills on the dollar, was levied without any authority of law, 
and is void and is no tax at all; that against the property of said 
railroad company there is charged the sum of fourteen hundred and 
fifty dollars by virtue of said illegal levy. 

Your orator further avers that the said pretended levy of 

28 said board of county commissioners for the county of Boone 
for the payment of interest and principal of school bonds, as 

above set forth, was made without any authority of law whatever 
and is void as a levy of taxes, yet there is charged against the land 
of the railroad company of said taxes so pretended to be levied by 
said board the sum of eleven hundred seventy-nine and 3, dollars. 

Your orator submits, under advice of counsel, that the taxes 
charged by virtue of said illegal levies against the property of said 
railroad company in said county are imposed without authority of 
law, is excessive, and void and of no effect. 

Your orator further represents that there was no assessinent of the 
said real estate of said railroad company for the year A. D. 1877; 
that the persons who pretended to act as assessors in the various 
precincts of said county did not go upon the said real estate to 
assess the same or ascertain the value of any of the tracts thereof ; 
but your orator avers the truth to be said assessors never made any 
assessment at all for said year, nor did any of them attach to their 
assessment-rol!s or assessment lists the oath and certificate required 
by sec. 12 of chapter 66, of the General Laws of Nebraska nor did 
either of said assessors ever take ard subscribe an oath such as is 
certified to by the officer administering it, as required by said sec- 
tion of said chapter; that, as a fact, the said assessors never made 
any assessment whatever of the said lands of the said railroad com- 
pany for the year 1877, yet the clerk of said county did pretend 
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that an assessment had been made of said lands and did make a list 
and did charge the taxes which the county commissioners of said 
county pretended to levy against said lands of said railroad com- 
pany, the amount altogether in said county of the sum of — 
dollars. 
29 Your orator further avers that the county commissioners 
did pretend to make the following levy, to wit: County gene ral, 
10 mills on the dollar; county sinking fund, 9 mills on the “dollar 
county bridge, 5 mills on the doliar. Ordered that all taxes levied 
by State officers and by the various officers of school districts be, 
and the same are hereby, levied against the taxable property in said 
county; that of said levy there is charged against the property of 
said railroad company in said county taxes to the amount of over 
fifteen thousand dollars. 

Your orator submits, under advice of counsel, that the taxes 
charged by virtue of said illegal levy are all imposed without author- 
ity of law and are all null and void. 

The said defendant, Treasurer of Boone County, has advertised said 
lands for sale for the taxes of said years, with costs, penalty, inter- 
est, &c. (except 1877), and threatens to proceed to sell the same in 
pursuance of the authority vested in him as such treasurer, and 
unless restrained by the order and injunction of this court will 
proceed to do so, and will give the purchasers of said lands of said 
defendant company certificates in the form in that behalf prescribed 
by law, whereby a cloud will be cast upon said company’s title and 
it subjected to many suits in respect thereof and to expenses to 
exceed the value of said property. Your orator is and has been 
for four years and more last past the owner and holder of twenty- 
three hundred and sixteen (2,316) shares of the stock of said com- 
pany. Onthe 5th day of August he requested the board of directors 
of said company to take efficient measures to protect it from illegal 
exactions of the taxes claimed by said board of county commis- 
sioners and said treasurer, which request the said board refused and 
the said company, by its proper officers, before the filing of the 
original bill herein, proposed and was about to pay the said illegal 

taxes. He and all the stockholders of said company, who num- 
30 bered over one thousand persons, are citizens of the United 

States other than Nebraska and the defendants are citizens of 
the State of Nebraska. Wherefore your orator prays that the said 
defendauts may answer this his bill, but not under oath, which is 
hereby waived, and that it be by the decree of your honors declared 
that all the taxes levied by said board upon the lands of said de- 
fendant company are illegal, null, and void; that the said treas- 
urer be restrained by the order and injunction of your honors from 
in any manner enforcing taxes or any thereof and from selling the 
said lands or any thereof for said taxes, and that said company be 
in like manner restrained from paying the same, and that the said 
treasurer and board be decreed to cancel said taxes and the record 
thereof upon the books and records of said county and to pay the 
costs of this suit, and that your orator and all other stockholders as 
aforesaid may have all such other and further relief as the circum- 
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stances of this case require and is agreeable to equity and good 
conscience. 

May it please your honors to grant unto your orator not only the 
writ of injunction, issuing out of and under the seal of this hon- 
orable court, directed to the said defendants, The Burlington and 
Missouri River Railroad Company in Nebraska, The Board of 
County Commissioners of Boone County, and 8. P. Bollman, its 
treasurer, restraining them as hereinbefore prayed, but also the writ 
of subpcena, issuing in like manner and directed to the said defend- 
ants, commanding them and each of them that ata certain day 
therein to be inserted they appear before your honors in this hon- 
orable court, then and there to answer this your orator’s bill, and to 
stand to, abide, and perform such order and decree in the premises 
as to your honors may seem to be agreeable to equity and good 
conscience. 

And your orator will ever pray, &c. 

T. M. MARQUETTE, 
Att’y for PU ff. 
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Schedule ‘A.’ Exhibit A—Continued. 
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Schedule “A,” Exhibit A—Continued. 
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District oF NEBRASKA: 

On this 4th day of March, A. D. 1878, before me personally ap- 
peared A. I. Touzalin, to me known to be the identical person who 
subscribed the foregoing bill, and, being by me duly sworn, said 
that the plaintiff therein is a non-resident of said district and was 
absent therefrom; that the said deponent was his agent and by bim 
duly authorized to bring this bill; that he had read the same and 
knew the contents thereof, and the same was true of hisown know!l- 
edge except as to the matters stated on information and belief of 
said deponent, and as to them he believes it to be true. 

A. E. TOUZALIN, 
Agent for H. H. Hunnewell. 


Subscribed in my presence and sworn to before me this 4th day 
of March, A. D. 1878. 
[ SEAL. | GEO. B. HARRIS, 
Notary Public. 
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Unitrep Srates or AMERICA, | 
District of Nebraska, j 

I, Elmer D. Frank, clerk of the circuit court for the district of 
Nebraska, certify that I have compared the annexed copy of bill of 
complaint in case of Hunnewell vs. Board of Co. Commissioners 
Boone Co. et al. (21 O. D.) with the original on file in this office, 
and that the same is a correct transcript thereof and of the whole of 


8 s ~% 


said original. 

In testimony whereof I have caused the seal of said court to be 
hereto affixed, at the city of Omaha, in said district, this 27th day 
of January, 1553. 

[Seal of the Court. ] 


ELMER D. FRANK, Clert. 


35 Exursit B. 


At a session of the circuit court of the United States for the dis- 
trict of Nebraska continued and held, pursuant to adjournment, at 
the United States court-room, in the city of Omaha, on the eighth 
day of March, 1878, the Honorable Elmer 8. Dundy, judge, being 
present and presiding in said court, the following, among other, pro- 
ceedings were had and done, to wit: 


H. HunNEWELL ) 
v8 
BoarRpD OF CouNTY COMMISSIONERS OF Boone County ef al. f 


And now comes as well the said plaintiff, by is attorney, as the 
said defendants, by their attorneys, and thereupon this action comes 
on for trial before the court upon the issues joined between the 
parties; On consideration whereof the court do find the issue in favor 
of the plaintiff, and do find that the taxes set forth in said petition 
of plaintiff are void, as in said petition the said plaintiff has al- 
leged. 

It is therefore ordered and adjudged that an injunction be, and 
the same is hereby, allowed as prayed for in said petition of plain- 
tiff, and the same is hereby made perpetual; and that the said de- 
fendants, The County Commissioners and the Treasurer of said 
County, or their successors, are hereby perpetually enjoined from 
collecting or in any way attempting to collect or in any way inter- 
meddling with the taxes set forth in said petition, and that the sue- 
cessors in office of the said defendants be, and the same are hereby, 
perpetually enjoined from collecting or in any way intermeddling 
with said taxes; and it is further considered that the said plaintiff 

recover against the said defendants its costs in and about this 
36 suit in this behalf expended, taxed to be — dollars. 


(Signed) ELMER 8S. DUNDY, Judye. 
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Exursit “ C.” 
Affidavit and Certificate to Assessor’s Returns, A. D. 1876. 


Tue Strate or NEBRASKA, 
Boone County, bes. 

[, Charles Chadwick, precinct assessor in and for Cedar precinct, 
in Boone county, Nebraska, do solemnly swear that the value of all 
property, moneys, and credits, of which a statement has been made 
and verified by oath of the person required to list the same, is hereby 
truly returned as set forth in such statement; that in every case 
where [ have been required to ascertain the amount or value of the 
property of any person or body corporate I have diligently and by 
the best means in my power endeavored to ascertain the true amount 
and value, and that,as I verily believe, the full — thereof is set forth 
in the above returns, and that in no case have | knowingly omitted 
to demand of any person of whom I was required to make it a state- 
ment of the amountand value of his property which he was required 
by law to list, nor have I connived at any violation or evasion of 
any of the requirements of the law in relation to the assessment of 
property for taxation. 
CHARLES CHADWICK, Assessor. 

Subscribed in my presence and sworn to befure me this llth day 
of April, A. D. 1876. 

[SEAL. | JOHN PETERS, 
County Clerk, 
By LORAN CLARK, Deputy. 


Exuipit “ D.” 
Copy of Oath of Assessor, 1877, to His Returns. 


Tue Strate or NEBRASKA, |... 
Boone County, bs 
37 I, M. B. Boardman, precinct assessor in and for Manchester 
precinct, in. Boone county, Nebraska, do solemnly swear that 
the value of all property, moneys, and crediis, of which a statement 
has been made and verified by oath of the person required to list 
the same, is hereby truly returned as set forth in such statement ; 
that in every case where 1 have been required to ascertain the 
amount or value of the property of any person or body corporate I 
have diligently and by the best means in my power endeavored to 
ascertain the true amount and value, and that, as I verily believe, 
the full value thereof is set forth in the above returns, and that in 
no case have I knowingly omitted to demand of any person of whom 
I was required make it a statement of the amount and value of his 
property which he was required by law to list, nor have I connived 
at any violation or evasion of any of the requirements of the law in 
relation to the assessment of property for taxation. 


MANLY B. BOARDMAN, Assessor. 
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Subscribed in my presence and sworn to before me this 7th day 
of April, A. D. 1877. 
[Seal Boone Co. ] 
JOHN PETERS, 
County Clerk. 


Exurpit “ G.” 


LIncoLN, Nes., Jan. 30th, 1878. 


Memorandum of an agreement made by and between the Burling- 
ton and Missouri River Railroad Company in Nebraska, first 
party, and the County of Boone, Nebraska, by its commissioners, 
of the second part, and the Nebraska Land and Live Stock Com- 
pany, of the third part. 


Whereas parties of the first and third parts have this day entered 
into an agreement and bonds for the performance of certain obliga- 
tions conditional on the absolute release by the second party of all 
illegal taxes levied upon the lands of the first and third parties in 

the county of Boone for the years 1873 and 1877, inclusive: 
08 Now, therefore, the party of the second part hereby agrees, 
by its commissioners and by its authorized attorney, M. H. 
Sessions, to enter into the necessary stipulation and to have decree 
of court entered up in the circuit court of the United States for the 
district of Nebraska eradicating the whole of the taxes now charged 
against the lands of the first and third parties for the above years, 
all of said taxes having been examined and agreed upon as being 
illegal and void. 
THOMAS T. WILKINSON, Chair’n. 
EDWIN BROADBENT, 
T. H. BOWMAN, Com’rs. 
M. H. SESSIONS, 
Attorney for Boone County. 
Attest: JOHN PETERS, 
County Clerk. 


Lincoln, Neb., Jan. 30th, 1878. 


Endorsed: Copy. Memorandum of an agreement between B. & 
M. R. R. Co., first part, Boone Co., by its comm’rs, second part, 
Neb. L. & L. 8. Co., third part. 


Exureit “ H.” 


LINCOLN, NEBRASKA, Jan. 30th, ’78. 

Know all men by these presents that a certain contract bearing 
date July 17th, 1877, having been made by the county of Boone, 
through its commissioners, and one Adam Smith, of Chicago, Illi- 
nois, wherein the second party agreed to make the purchase of cer- 
tain lands of the Burlington and Missouri River Railroad Company 
in Nebraska, and to pay all legal tax thereon for the year 1878 and 
thereafter, and to make certain improvements in the county of 
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Boone ; in consideration of which the county commissioners of said 
county agreed at some future day to take the necessary legal steps 
for the wiping out of all the illegal taxes claimed to be due upon the 
lands of the said Burlington and Missouri R'ver Railroad Company 

in Nebraska for the years 1873, 1874, 1875, 1876, and 1877; 
39 And whereas the second party has partly completed the im- 

provements agreed upon and has entered into a bond for the 
completion of the same ; 

And whereas the second party is now prepared to enter into the 
necessary obligations for the payment promptly hereafter of the 
legal taxes ; 

And whereas the county commissioners have this day taken the 
necessary legal action for the wiping out of all the illegal taxes 
claimed to be due for the said years above mentioned ; 

And whereas the said Adam Smith has transferred his rights to 
the Nebraska Land and Live Stock Company, which said company 
assumed all duties and obligations of said Adam Smith: 

Therefore it is hereby agreed, and the Nebraska Land and Live 
Stock Company bonds itself in the sum of ten thousand dollars 
($10,000.00), to pay all legal taxes for the years 1878 to 1882, inclu- 
sive, which may be levied upon the lands purchased by the Nebraska 
Land and Live Stock Company from the said railroad company in 
the county of Boone, Neb., and the said Nebraska Land and Live 
Stock Company hereby binds itself, under the same penalty as above 
stated, to pay all tax which may be levied upon the lands of the 
Burlington and Missouri Railroad Company in Nebraska for the 
said years 1878 to 1882, inclusive, should said railroad company 
fail to pay the said taxes. 

(Signed) NEBRASKA LAND AND LIVE 
STOCK CO., 
By ADAM SMITH, President. 


Exuipsit “ L.” 


That whereas the taxes on the lands of the B. & M. R. R. Co. in 
Nebraska, in Boone county, both State and county and school taxes, 
are unpaid for the years 1873, 1874, 1875, 1876, and 1877; and 
whereas the suid company dispute the legality of said taxes, and it 
is necessary to test their legality: 

Therefore be it resolved that the board employ M. H. Ses- 

40 sions as its attorney to defend any suit that may be brought 
against the county or to bring any suit be may deem best to 

test the legality of said taxes, and if he deem that any of said taxes 
are illegal he may make such compromise in the matter with the 
said company as he may deem best for the interest of the county in 
the premises; and the said M. H. Sessions is hereby authorized to 
enter an appearance for the county of Boone, Neb.,in any suit which 
may be brought by the said Burlington and Missouri River rail- 
road in Nebraska or by any stockholder thereof and to take action 


. 
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as directed by said commissioners, and to waive issuance and serv- 
ice of a subpeena in the case. 
THOMAS T. WILKIN , Chairman. 
EDWIN BROADBEN r. 
T. H. BOWMAN, Com’rs. 


Attest: JOHN PETERS, 
County Clerk. 


Lincoln, Neb., Jan’y 30th, ’78. 


(Endorsed :) Contract of employment by Co. commissioners of 
soone county of M. H. Sessions. 


Exaisit “ J.” 


The Burlington and Missouri River Railroad Company in Ne- 
braska binds itself in the sum of ten thousand dollars ($10,000) to 
pay all legal taxes for the years 1878 to 1882, inclusive, upon all its 
lands in Boone county, Nebraska, which has not been absolutely 
sold and deeded to the Nebraska Land and Live Stock Company 
or to other parties. 

(Signed) BURLINGTON & MISSOURI RIVER RAIL- 
ROAD COMPANY IN NEBRASKA. 
A. E. TOUZALIN, Land Commissioner. 


I, John R. Clark, of Lincoln, Nebraska, do hereby bind myself in 
the sum of ten thousand dollars ($10,000) for the performance by 

the Burlington and Missouri River Railroad Company in Ne- 

41 braska of the above obligations as entered into by the said 
railroad company should said railroad company fail to carry 

out this obligation as therein stated. , 


(Signed) JOHN R. CLARKE. 


Upon the back of said bill appear endorsements in words and 
figures following, to wit: No. 30, Doc. I. Circuit court of the United 
States, district of Nebraska. The County of Boone vs. The Burling- 
ton and Missouri River Railroad Company in Nebraska and Horatio 
H. Hunnewell. Bill. Filed June 9,1883. Elmer D. Frank, clerk. 
J.S. Miller and J. C. Cowin, attorneys for complainant. 


Thereupon, afterwards, to wit, on the 28th day of January, 1884, 
answer was filed in said case ; which said answer is in words and 
figures following, to wit: 


ee Men oe 
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4? In the Cireuit Court of the United States in and for the 
District of Nebraska. 


County oF Boone, Complainant, 
Tae Buriineton & Missourt River RarrRoap CoMPANY IN { 
NEBRASKA and Horatio H. Hunnewe tt, Respondents. 


Answer. 


Now come the defendants and admit that the Burlington and Mis- 
sourl River Railroad Company is a corporation organized under and 
by virtueof the laws of the State of Nebraska,and that Horatio Hunne- 
well is a citizen of the State of Massachusetts, and that said Burlington 
and Missouri River Railroad Company in Nebraska during the years 
1875, 1874, 1875, 1876, and 1877 was the owner of lands and real es- 
tate described in the list attached to complainant’s bill and referred to 
in complainant’s bill as Schedule “A,” but denies that ever since 
the year 1872 and up to the present time all of said lands were and 
are legally subject to taxation for all legal purposes in the said 
county of Boone, Nebraska, and denies that no taxes of any kind 
nor interest or penalties thereon have ever been paid by said rail- 
roa company or by any other person upon said lands for any of 
said years,nor has any person ever offered to pay the same or any 
part thereof. 

Denies that there have been duly and legally assessed and levied 
upon said lands by the proper authorities of Boone county, Nebraska, 
tuxes for State, county, and school purposes for the following years 
in the following amounts, to wit: 


FOr te Fear 1G7S.. cncus: censneonnapiginsce: as canna Gee Oe 
OO JB Ava ntninn snniemn amine me cima win sh on-cini 11,598 00 
BT Oe cccndatcuamin nasties enews wuitel 10,417 00 

DFO a coe wine Greeti, catenin ommne om othe 15,628 00 

EGE fecnesen sees conan Svduscceswe wwese - 15,000 00 

43 And denies that any of said taxes levied for said years were 


legal, except as hereinafter expressly admitted. 

Admits that the said Horatio Hunnewell on the 4th day of March, 
1873, filed his bill of complaint in this court against the other re- 
spondent in this court and the board of county commissioners of 
Boone county and 8. P. Bollman, treasurer of said county of Boone, 
to compel the cancellation of said taxes so assessed and levied against 
said lands and to procure a decree of court holding and declaring 
the same to be illegal and void. 

Admits that said Horatio Hunnewell filed his bill for the pur- 
pose of perpetually enjoining the collection of said taxes, but denies 
that said M. H. Sessions pretended to appear and file a stipulation 
consenting to the said bill being taken pro confesso and the entry of 
a decree in favor of said complainant for the relief granted, and 
states the facts to be that said M. H. Sessions only consented to said 
decree under the consideration and circumstances hereafter more 
fully stated, 
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Admits that the said bill was taken pro confesso, and that u decree 
in favor of complainant for the relief prayed, granting a perpetual 
injunction against the collection of said taxes and declaring the 
same illegal and void and relieving the said lands from the lien 
thereof, was entered in the United States circuit court, this court, on 
the Sth day of March, 1878, as is set forth in said complainant’s 
bill. | 

Admits that a copy of the bill filed by the said Hunnewell is at- 
tached to complainant’s bill and marked Exhibit “A,” and that a 
copy of the decree is also attached to said bill of complainant and 
marked Exhibit “ B.” 

That as to the fact of whether during the years 1873 and 1874 

there were assessors duly elected and qualified in each 
44 of the precincts of Boone county your respondents are not 

advised and have not sufficient knowledge upon the subject, 
and therefore deny the same. 

Admits, as is set forth in said bill, that the bond of county 
commissioners for said years 1875 and 1874 did not only pretend to 
instruct but did instruct the said assessors as set forth in the bill of 
complaint filed by said Hunnewell, which is made a part of plain- 
tiff’s bill of complaint, but denies that said assessors in making 
their assessment for said years did not regard or follow said instruc- 
tions and proceed in due form of law to assess and value all lands 
in said county for said years subject to taxation, and to ascertain 
the fair aud true value of the same, and did return the same at the 
true assessable valué; but, on the other hand, that said assessors 
did follow the instructions and were governed substantially by the 
instructions given them by the said county commissioners for said 
year. 

Denies that the assessment and valuation made by them of the 
lands of said railroad company for said years was a fair and true 
value for taxable purposes and was the same as placed upon all 
other lands of a similar kind in said county. 

That as to the fact alleged that all of said assessors for each of 
said years duly subscribed and took their oaths of office prescribed 
by law your respondents have not sufficient knowledge, but state 
upon information and belief that they did not take said oath; but 
denies the allegation in said bill of complaint that said assessors 
for said years, at the time required by law, duly made out their sev- 
eral assessment lists or rolls, including the assessment of said lands, 
and duly returned the same into the office of the county clerk and 
to said board of county commissioners. 

They admit that there are now no oaths and certificates of 

said assessors attached to said assessment lists, as required by 
45 section 12, chapter 66, of the General Laws of Nebraska, but 

deny that said assessors did take and subscribe said oaths 
and did attach the same to their lists in the manner provided by 
law, and deny that said oaths and certificates have been in some 
manner detached from said lists and mislaid, but state the facts to 
be that said assessors never took or subscribed any oaths or certificates 
and never attached the same to their lists or assessment-rolls for the 
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said years 1875 and 1874, and required by section 12, chapter 66, of 
the General Laws of Nebraska. 

Deny that for said years there were duly levied taxes upon the 
lands .of said company, as aforesaid, duly assessed in about the 
amounts set forth in complainant’s bill. 

As to the fact of the instructions for the years 1875, 1876, and 1877, 
set forth in plaintiff's bill of complaint, plaintiff admits that for the 
year 1875 the instruction as set forth was given to said assessors, but 
is not informed as to whether the instructions for the years 1876 and 
1877 were given as alleged in the bill of complaint. 

The respondents further deny that the assessors for Boone county 
did in eacn of said years 1875, 1876, and 1877 proceed to assess and 
value all the personal property and real estate in their several pre- 
cincts in the said county of Boone, including the said lands of the 
said railroad company, at its true and fair value for purposes of 
taxation; and deny that in so doing they did not follow any in- 
structions of the board of county commissioners, but that they pro- 
ceeded lawfully to ascertain the true and fair value of said property, 
and deny that they so valued and assessed it at its fair value. 

They deny that the said lands of the said railroad company for 
the said years were valued and assessed at a fair and true valua- 
tion. 

They further deny that each of said assessors for each of 

46 the said assessors for each of the said years in said county, 

at the time required by law, duly made and returned to the 

office of the county clerk of said county and to the county commis- 

sioners thereof a duly prepared assessment of all the property of 

said precinct subject to taxation, together with a fair and true valua- 
tion of the same. 

Denies that each of the assessors for each of the said years duly 
subscribed and attached to his assessment list an affidavit and cer- 
tificate such as are required by section 12, chapter 66, of the General 
Laws of Nebraska. 

That whether the affidavits or copies marked Exhibits “ C,” “ D,” 
and “I” are substantially correct respondents have not sufficient 
knowledge, and therefore deny the same. 

Denies that said assessments for said years were regular and valid 
in all respects, and that the same were duly equalized and the taxes 
duly and legally levied thereon in about the amount set forth in 
plaintiff’s bill. ; 

Respondents admit that for the year 1870 the officers of the 
county of Boone levied or pretended to levy a tax of ten mills on 
the dollar valuation as a special bridge tax, and that said pretended 
tux amounted to the sum of $1,451.49 upon said lands, and also a 
levy of six mills on the dollar valuation for road purposes. 

They further admit that said county officers, the county commis- 
sioners of said county, also pretended to levy for said year in the 
several school districts in said county taxes for the payment of in- 
terest and principal of school bonds in the several school districts, 
which amounted to $958.23 on the said lands, and that said taxes 
were all that were pretended to be levied for said year; but re- 
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spondents further allege that said county commissioners for said 
county for the year 1875 had no authority of law to levy 10 
47 mills for bridge purposes or to levy six mills on the dollar 
valuation for land road purposes, and that they had no au- 
thority to levy the amount they did levy upon the school districts 
for school bonds; that there was no law for the same. 

Your respondents further deny that for the year 1876 there was 
also duly assessed and levied land road tax of 5 millson each dollar 
valuation, but admits that the county commissioners pretended to 
levy 5 mills on each dollar valuation for land road tax, but say that 
the same was levied without authority of law and was absolutely 
void, and that the said sum so pretended to be levied upon said 
lands amounted to the sum of $1,450. 

They also admit that the county commissioners pretended to levy 
a tax on the several school districts for the payment of interest and 
principal of school bonds, but that said levy was made without any 
authority of law whatever, and that said pretended levy amounted 
to $1,129; but denies that they ever legally made a levy for the 
sinking fund of 164 mills on the dollar valuation. 

Denies that one-half of the special bridge tax levied for the year 
1875, as above, was afterwards cancelled and remitted by said board 
of county commissioners. 

Denies that said board of county commissioners had authority 
to make the levies as above set forth, and denies that the land road 
tax and the tax levied for the payment of interest and principal of 
school bonds, as set forth above for the years 1875 and 1876, are 
valid and legal taxes, and that the same were duly and regularly 
levied for said purposes; and denies that said board of county com- 

missioners had power of or authority to levy the same or tinat 
48 the same is a valid and subsisting lien against all of said real 

estate of respondents; denies that the tax levied for the year 
1876 for county sinking fund and for county road were legally and 
regularly levied; denies that any of said taxes were legally and 
regularly levied. 

Denies that said county had incurred a large bonded indebtedness, 
aud denies that said taxes were not excessive; and denies that said 
county commissioners had jurisdiction and power to levy the same, 
and that they are a valid and subsisting lien against all of said 
property ; and denies that all of said taxes, as set forth in complain- 
ant’s bill, are and have been for any time due and delinquent, and 
that the same have not been paid nor any part thereof, and that no 
person has ever offered to pay the same or any part thereof; and 
denies that the same, with interest and penalties thereon, are legal 
and regular in all respects and are valid and subsisting liens upon 
all lands aforesaid of the said defendants, The Burlington and Mis- 
souri River Railroad Company in Nebraska, as alleged in said 
plaintiff’s bill. 

As to the fact of whether in each of the said years from 1878 to 
1877 the board of county commissioners, at the time and place as 
required, duly held a session, as a board of equalization, for the 
purpose of correcting all errors, both in the listing and assessment 
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of all personal property and real estate and in the valuation of the 
same and for the purpose of equalizing the assessment-rolls of said 
county—of the sitting of said board for each of said years due and 
legal notice was given—these respondents have not sufficient knowl- 
edge to know, and therefore deny the same, and deny that the said 
railroad company had had a legal notice thereof; that said company 
adinit that they did protest against the valuation as being too high 
for the years 1875, 1876, and 1877, and that said board would 
49 not hear the said petition of the said railroad company or 
act upon the same. 

These respondents admit that in January, 1878, the then county 
commissioners of Boone county and the county clerk of Boone 
county went to the city of Lincoln, in the county of Lancaster, Ne- 
braska, but deny that they went there at the special request of the 
said respondents, the railroad company and Horatio Hunnewell. 

Denies that at said city of Lineoln, on the 30th day of January, 
1878, the then county commissioners pretended to act as the board 
of commissioners for said Boone county and met with certain 
agents and attorneys and officers of the said railroad company and 
with one Adam Smith, at that time a citizen of Chicago, State of 
Illinois; and denies that those parties referred to met and confed- 
erating together for the purpose of defrauding the said county of 
Boone, and undertook fraudulently and without any authority of 
law whatever to enter into a certain pretended stipulation or agree- 
ment, but admits that said comiaissioners did sign a stipulation or 
agreement or memorandum thereof, a copy of which is attached and 
marked Exhibit “G” to plaintiff’s bill, but denies that there was 
no consideration for said pretended agreement, but your respondent 
supposed that they acted as individu: als and not as commissioners. 

Your respondents further deny that the only consideration for 
the said pretended action, for the signing and delivery of said agree- 
ment, was the executing at said time and place of certain documents 
of which copies are hereto attached and marked Exhibits “ H” and 

J,” but alleges the truth to be that the questions as to whether the 
taxes ievied by them for the years referred to were legal or what 
proportion of them were legal and what were illegal were talked 
over at the time referred to, at Lincoln, | rv complainants, by the said 

Ai lain Smith, who was the president of the Nebraska Land and 
OU Live Stock Company, which said company had purehased and 

received a contract from the B. & M. prior to this for a large 
body of said lands for said company with one Touzalin, who was 
then land commissioner for the Burlington and Missouri River 
Railroad Company, but says that there was no confederation or no 
atten.pt to defraud the county, the county commissioners being 
anxious to know, as they were unable to collect the taxes out of the 
land, and admitted that a large proportion of them were illegal. 
The said county commissioners suggested to Mr. Touzalin that they 
would employ counsel to meet with the counsel of the stockholders 
or of the railroad company and see if some arrangement could not 
be arrived at by which the taxes known to be illegal might be got 
rid of, and to see if those that were legal would be paid. 
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That as the matter stood the said commissioners stated that they 
could not collect the taxes; no one would take the land for them, 
it being uncertain at that time whether the railroad company owned 
any of the land or not, and they said that they would appoint and 
duly authorize an attorney to go into court and litigate the matter 
or settle the matter as he thought best; and that in pursuance of 
said understanding the said board of county commissioners, about 
one month after the meeting referred to in plaintiff’s bill as taking 
place at Lincoln, they did in public meeting ratify the appointment 
made by Mr. Sessions and authorized him to appear for them in 
any proceeding in any court or in the United States circuit court 
brought by either the railroad company or any stockholder ; that this 
was the extent of the arrangement entered into by and between the 
respondents or either one of them and the county commissioners. 

Respondents deny that in order to induce the commissioners to 
enter into the arrangement aforesaid the said railroad company 

agreed to pay and did pay all of the expenses of said com- 
ol missioners from Boone county to said city of Lincoln and 
return and pay their expenses at said city of Lincoln. 

Whether the said Smith, who made a contract for the Nebraska 
Land & Live Stock Company for some of the lands in question, 
agreed to pay and did pay the expenses of the said commissioners 
from Boone county to the said city of Lincoln and return and pay 
their expenses fo said city, your respondents are not fully informed 
and have no knowledge, and therefore deny the same. 

Your respondents further deny that the said railroad company 
and the said Smith or the Nebraska Land and Live Stock Company 
fraudulently induced said commissioners of Boone county to pre- 
tend to employ M. H. Sessions as attorney for said company on 
agreement with said company, and said Smith or either of them 
would pay for his services and that said county and said commis- 
sioners need not. 

Said respondents further deny that said Sessions was so employed 
by said railroad company and by said Smith as attorney or by either 
of them to act for them and in their interest against the interest of 
the said county while pretending to act as the attorney thereof. 

Respondents further deny that his fees and expenses for so doing 
were agreed by said company and the said Smith to be paid by 
them, and that in all that Sessions had done, pretending to act as 
attorney and counsel for said county and for the interests thereof, 
he has acted for the said railroad company and in its interests in 
pursuance of any fraudulent or illegal arrangement. 

Denies that any fraudulent arrangement was ever made between 
said commissioners and said Smith in reference to the employment 

of counsel or between said railroad company and said county 
52 commissioners in reference to the employment of M. H. Ses- 

sions or any one else, and denies all fraud whatever or com- 
bination or arrangement as alleged in said plaintiff’s bill; denies 
that in pursuance of any fraudulent arrangement the said cause by 
which the taxes for said year were enjoined and annulled was com- 
menced in a collusive, elandestine, and fraudulent manner. 
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Denies that said Sessions brought the said bill to Omaha, together 
with the stipulation and a decree, all prepared for entry, and filed 
the same in this court, paying the fees therefor on behalf of the said 
railroad company and said Hunnewell, and endeavored to have 
the said decree entered the same day for the purpose of preventing 
any knowledge thereof to come to the ears of the tax-payers of said 
county until after said decree had been entered; but, upon the con- 
trary, respondents allege the fact to be that said tax-payers knew 
all about the appointment of Mr. Sessions to act for them and knew 
what the arrangements were as to the taxes for said years, and that 
one of them was present in court prior to and at the time the said 
decree complained of in plaintiff’s bill of complaint was entered. 

Your respondents deny that said Sessions was acting and did act 
in said canse under a retainer from the railroad company or said 
Hunnewell; denies that he was acting under retainer frum said 
Smith and not from said county, but alleges the fact to be that he 
was duly employed by said county of Boone and acted honestly in 
his efforts to get the best decree he could under the circumstances 
for the county of Boone. 

Denies that said Sessions had no authority whatever, in fact or in 
law, to sign the said stipulation or to appear in said court, and denies 

that the same was signed and filed in fraud of the rights of 
53 said Boone county, and denies that the decree of this court 

entered in pursuance of an agreement thereof with said 
county and said Hunnewell was procured by fraud and collusion 
and is null and void. 

Your respondents are not fully advised as to the outstanding in- 
debtedness of Boone county or the several school districts of said 
county, but from information and D%elief denies that said out- 
standing indebtedness amounts to $100,000, as alleged in plaintiff’s 
bill. 

Your respondents are not advised as to what the indebtedness of 
said Boone county was in March, 1878, when the said decree was 
entered, but from information and belief denies that it was $70,000 
at said date. 

Your respondents admit that Horatio Hunnewell, who was com- 
plainant in the said bill of complaint by which the taxes were an- 
nulled, is a stockholder of the B. & M. railroad in Nebraska, and as 
such filed said bill for relief, but denies that said railroad company 
is the real party complainant in the said case, or that — fraudulently 
conspired together with the said board of county commissioners or 
with said Sessions to cause the said bill to be brought in the name 
of the said Hunnewell for the sole and only purpose of obtaining 
jurisdiction of the said bill in this court, all other parties thereto 
being citizens; admits that the bill which is mentioned in com- 
plainant’s bill was the one filed by the said Horatio Hunnewell, but 
denies all fraudulent conspiring or fraud or fraudulent intention of 
the said railroad company and the said board of commissioners with 
the said Sessions or with any one else, either for the purpose of get- 
ting jurisdiction or for the purpose of having said taxes wrongfully 
enjoined. 
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Respondents further say that by answering thus fully they do not 

waive any of the imperfections in said bill or a want of state- 

54 _ ment of sufficient facts in the bill of complainant, but still 

insist that said bill of complainant does not state facts suffi- 

cient to constitute a cause of complaint or to entitled complainant 

to any relief whatever, but that it ought to be dismissed as being 
insufficient upon its face. 

The defendants further deny each and every allegation and mat- 
ter and thing alleged or averred in plaintiff’s petition, except what 
is herein expressly admitted, and say that the same are untrue. 

Denies all fraudulent combination made either with M. H. Ses- 
sions, the attorney of the county, or with the county commissioners, 
aud all collusion and fraud of whatever kind, and says that the 
said respondents acted in good faith in procuring said decree. 


Second Cause of Defense. 


Defendants, for further answer and by way of estoppel, not waiv- 
ing any irregularity or imperfections in the bill of complainant, 
would further say that neither the said Burlington & Missouri 
tiver Railroad Company in Nebraska nor Horatio Hunnewell has 
any interest in the lands set forth in plaintiff’s petition, either as a 
railroad company or Horatio Hunnewell as a stockholder of said 
railroad company, nor had said respondents at the time the bill in 
the case was filed any interest in the same. 

And would further state that on or about the 9th day of Nov., 
1877, the said respondent, Burlington and Missouri River Railroad 
Company in Nebraska, sold to the Nebraska Land and Live Stock 
Company 70,000 acres of land, or more, on contract; that although 
at the time the bill was filed by the said Horatio Huunewell as 
stockholder and at the time the decree was rendered which is sought 
to be annulled and set aside for naught by this suit the said re- 

spondent, The Burlington and Missouri River Railroad Com- 
55 pany in Nebraska, was the owner of said land, yet since that 

period the said Nebraska Land and Live Stock Company had 
fulfilled its contract, and that 60,000 acres of said land, on or about 
the Ist day of December, 1879, was deeded to the said Nebraska 
Land and Live Steck Co.; that at the date thut said deed was 
made, and although it was understood by the agreement that the 
said company was to assume and pay the taxes complained of on 
said land so sold as being enjoined in plaintiff’s bill of complaint, 
yet the said railroad company, relying upon said decree, did give, 
execute, and deliver to the said company a warranty deed for said 
taxes, yet, as a matter of fact, so far as the said taxes were concerned, 
the said company was to pay the same, and your respondent is in 
nowise interested in the same further than as above stated. 

Your respondent would further say that as a part of the agree- 
ment and stipulation and consideration by which the said decree 
was entered perpetually enjoining the taxes referred to in plaintiff’s 
bill of complaint that the said Nebraska Stock Company made an 
agreement with the commissioners of said county of Boone that it 
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would work out so much of the road and general-fund taxes at any 
point where the commissioners might designate, and would do the 
work, in lieu of paying said taxes, to the amount of $10,090 or more; 
and the respondent, B. & M. Railroad in Nebraska, in order to 
settle up the remainder of its lands, did further guarantee, in order 
that said work might be done and said taxes worked out by the said 
company as per agreement, did guarantee that the said company 
would do the amount of work above specified, and would pay by 
way of work the amount of taxes as above specified. 

Your respondent further alleges that, it becoming apparent that 
said company was unable to work out said amount of taxes or to 

do the amount of work agreed upon, the B. & M. Railroad 
56 Company did procure and cause work to be done on the roads 

at the places best fitted to benefit said county of Boone and 
as directed by said commissioners, to the amount of $8,000, which 
the said commissioners accepted as being done, as will more fully 
appear by receipt given under their hand and certificate, certified to 
by said. commissioners of said county of Boone and made a part of 
the records of said Boone county, as will more fully appear by the 
records of said county. 

That whatever there was of said contract made by said Nebraska 
Land and Live Stock Company with said commissioners for work 
upon said road which was not performed by the said B. & M. rail- 
road the said company performed, as will more clearly appear by 
the records of said county. 

The defendant would further say, by way of answer, that prior to 
the time that said decree which is now souglit to be annulled was 
entered the United States of America had commenced a case, to wit, 
on or about the 9th day of November, 1875, to set aside patents for 
the land in question in Boone county, among other lands, and that 
said case to cancel said patents was at that time pending in the Su- 
preme Court of the United States; that said bill of complaint was 
brought to set aside all patents issued outside of what was known 
as the twenty-mile limit of the land grant of the United States to 
the Burlington & Missouri River Railroad Company, which included 
the land in Boone county and all north of the Platte river. 

That prior to the commencement of this suit by the United States 
the said Horatio Hunnewell had commenced a suit to set aside the 
taxes upon the land in question for the years 1873, 1874, and 1875, 
and that said case had been heard by demurrer and otherwise, but 
upon the inception and the commencement of the case by the United 
States court to set aside the patent to this land said case was dis- 

missed without prejudice, the said Hunnewell not desiring to 
57 prosecute it any further while the United States was trying 
to set the patents aside. 

That at the date of the decree complained of that of the lands 
north of the Platte river, by the decision of this court, it had been 
decided that 150 thousand acres which had been patented to re- 
spondent R. R. Co. had been wrongfully patented and the patent 
should be set aside as to that amount, and that the attorney for the 
United States, upon the decision made by the court, bad taken leave 
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to amend his bill so as to designate the lands, and that said Attorney 
General of the United States at the time the decree in question which 
is now sought to be annulled, at or about the time, threatened to 
bring a bill of review in the said case pending in the United States 
Supreme Court to designate and to have annulled the 150,000 acres 
on the north side of defendant’s road, and that at the time said de- 
cree was entered the said Hunnewell or the said railroad company 
had no means of knowing whether thev would not designate the 
lands in question or a great portion of them or at least some of them 
as to those which the patents ought to be annulled,and that under such 
circumstances the said Hunnewell, as a stockholder in the said rail- 
road company, took the steps as he supposed necessary to annul the 
said taxes and in order to prevent the payment of any of them until 
it was ascertained that the land in question belonged to the railroad 
company. ; 

And at the date of said decree in question the railroad company 
was expending. large sums of money to induce immigrants to settle 
upon its lands, but refused to make any expenditures under the cir- 
cumstances to settle or cause men to settle upon the lands in ques- 
tion, not knowing at the time whether the company owned them or 

not. 
58 Respondents would further say that, at the date of said de- 

cree, by a decision of the supreme court of the State of Ne- 
braska the taxes for the years 1873 and 1874, by reason of the fact 
that no certificate or oath such as is required by the law was not 
attached to the assessmenit-rolls, and by the further reason that, as 
shown by the records of.said county, the said assessors had never 
exercised their own judgment, but had assessed said lands at prices 
fixed by the county commissioners for the fraudulent purpose of 
making the railroad pay more than its just proportion of taxes; 
that by virtue of the law, as interpreted by the supreme court at 
that period, at the date of said decree the said taxes for the said 
years were absolutely void and of no effect and was no lien upon 
said land. 

That under the circumstances as aforesaid the said authorities 
of Boone county were unable to sell said lands for the taxes due 
upon them—in fact, in many instances the taxes unjustly levied or 
pretended to be levied were in excess of the value of the land—and 
that said authorities were unable by the ordinary process of law, 
to wit, by the sale of the lands either at public-or private sale, to 
realize the amount of taxes due upon said lands at said date, al- 
though they had made repeated efforts to sell the said lands for the 
taxes or pretended taxes set forth in said bill of complaint. 

That said county, finding that it was unable to collect the taxes 
as aforesaid and knowing at the time, through advice of counsel, 
that the larger portion of the taxes so levied were null and void 
and never could be collected, they made repeated efforts to the 
management of the Burlington and Missouri River Railroad Com- 
puny in Nebraska to enter into some arrangement by which said 

taxes or pretended taxes might be removed as an apparent 
59 cloud upon said real estate, so that they might levy taxes 
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which were legal and collect the same. This the railroad had 
refused to do. The county authorities were anxious to have 
their county settled up, and it was largely to the benefit of said 
county and the people thereof that the said railroad company by 
large expenses to itself should cause lands to be settled, and that 
said county might be settled up and said lands become of more 
value and better able to bear their portion or share of the expenses 
of the county, and that in pursuance of said design the said board 
of county commissioners appointed-one M. H. Sessions as their at- 
torney and counselor. 

The directors of the railroad company having refused to take 
any steps to have said illegal taxes removed, to free said lands from 
these pretended liens Horatio Hunneweil, one of the stockholders 
of the said Burlington & Missouri River Railroad Company in 
Nebraska, did, on the 4th day of March, 1878, file his bill in this 
court to enjoin the taxes for the aforesaid years, and in looking over 
the taxes the said decree was entered by agreement made between 
the attorneys of the county on one side and the attorneys of Horatio 
Hunnewell on the other; that said Nebraska Land and Live Stock 
Company, who had purehased a large amount of said lands but 
was not yet the owner, and the railroad company having done work 
or had an agreement to work out the taxes for said years for the 
amount of about $20,000, it was considered that it was but fair, by 
the counsel, that all other taxes should be perpetually enjoined. 
Your respondents allege that there was not due to the county of 
lawful taxes more than said sum—in fact, only a much less sum was 
due said county for lawful taxes for said years 1873,'4, & ’5, ’6, &’ 

Your respondents allege that the said amount of lawful taxes 

was not due to the county which was worked out by the said 
60 company and the railroad company, and that in reality the 

said company and the railroad company, under the direction 
of the commissioners of said county, did work to the full amount of 
the legal taxes against the lands for the years aforesaid. 

Respondents further say that the taxes levied for the year 1875 
in said Boone ‘county were assessed and levied without authority of 
law, except about $ $725 of the same, and that the other levies made 
by the said county were made without any authority of law whatever, 
and likewise were the levies largely in excess of the authority made 
for the years 1876 & 1877, and your orator therefore alleges that the 
amount of taxes worked out by the Nebraska Land and Live Stock 
Company and by the said railroad company were equal, if they did 
not exceed, in amount the taxes that were lawfully levied and assessed 
by the said county of Boone forthe years aforesaid, and that the 
entering of said decree under the circumstances was beneficial to 
the county, and they received more actual benefit than they could 
have by any attemp! to collect the same; that all of said taxes 
were in such a shape that under and by virtue of the laws of the 
State of Nebraska, they being so many of them illegal, that by the 
mode of collection on real estate it was impossible to collect any of it. 

That the said officers of Boone county, by levying illegal taxes 
with those that were legal, had made it impossible for them to col- 
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lect the legal taxes; that no one would purchase the land for the 
taxes, knowing that the sale would not avail anything, and by the 
fact that they did not know at the time whether the railroad com- 
pany was the owner of said lands or not. The entry of said decree 
was for the benefit of the county under all the circumstances, and 
that said attorney for said county of Boone in doing or in agreeing 

to the entry of said decree acted in good faith and for the 
6] interest of said county. 

That after the said decree was entered perpetually enjoin- 
ing the said taxes the said railroad company, as was understood, 
expended large sums of money, and so likewise did the Nebraska 
Land and Live Stock Company, in getting persons to settle upon the 
said lands, as was agreed upon, and commenced at once to sell them, 
the parties purchasing buying on the faith that said taxes were per- 
petually enjoined and not a lien upon any of the said lands. 

That since the said decree was entered and prior to the commence- 
ment of this suit the said railroad company, without any knowledge 
whatever that Boone county had any intention to litigate or to re- 
open the decree, has sold al! of said lands, largely to actual settlers, 
who have moved iu, taken possession of said lands, and have made 
raluable improvements on the same, relying upon the fact that said 
taxes were not a lien upon the lands; that said railroad company 
owns none of the lands at the present time, but the whole have 
been deeded to other parties. 

Your respondents further say that the said railroad company and 
the said Hunnewell, in order to facilitate the removing of said pre- 
tended taxes as a lien and as a cloud upon said lands and in order 
to facilitate the settling up of said county, inasmuch as they did not 
know at the time that said lands belonged to the said railroad com- 

- pany, they sold or bargained to the said Nebraska Land and Live 
Stock Company, of which Adam Smith, referred to in plaintiff’s bill, 
was president and manager, a corporation duly organized under the 
laws of the State of Nebraska and doing business as such, at a low 
figure, to wit, about $1.00 per acre, sold 70,000 acres of said land 

with the understanding that said company became responsible 
62 for any legal taxes that there might be upon the same and 

upon other lands in said county belonging to the said com- 
pany, and in order that the settlement of said lands might be facili- 
tated, and for further consideration that said company was to run 
the risk of the title of the said B. & M. Railroad Company, did sell 
the said amount of 70,000 acres as aforesaid. 

That since the date of said decree perpetually enjoining said taxes 
the said respondent company has deeded to the Nebraska Land and 
Live Stock Company 60,000 acres of said land ; that the said Adam 
Smith is now dead, having died some two years ago, and that said 
company is now managed by persons who are not familiar with the 
steps taken to have the lien of said taxes removed, nor the consider- 
ation paid nor the work done under the supervision of the commis- 
sioners of said county of Boone as part payment for said taxes. 

That said company has been in peaceable possession of the said 
land and has made large expenditures upon the same, to wit, the 
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sum of $50,000, and have duly sold to actual settlers the greater 
portion of the 60,000 acres, who have settled upon the same 
in good faith, relying upon the fact that the taxes for the years 
1873, 1874, 1875, 1876, and 1877 were not a lien upon the same, and 
have put on the same large amount of improvements. 

Respondents therefore ask and suggest that the said Nebraska 
Land and Live Stock Company isa necessary party defendant to 
this suit, much more largely interested in the same than either of 
the respondents hereto, and ask that they may be made parties de- 
fendant. 

Respondents further say that, relying upon said decree perpetually 
enjoining said taxes, the respondent, The B. & M. Railroad Company 

in Nebraska, proceeded at once at great cost to procure buyers, 
63 selling the same at the law figures, and did, up to and prior 

to January, 1880, sell mostly to actual settlers—mostly to 
persons that bought from 80 to 160 acres apiece for the purpose of 
settling up—38,400 acres of said land, and that these persons settled 
upon the same prior to January, 1880, aud improved the same, rely - 
ing upon the fact that there was no taxes due upon them and no 
lien upon the ‘same, and fas lived in peaceable possession of the 
same ever since. 

Respondents submit, under advice of counsel, that the said county 
of Boone allowing these men to buy and settle this land and take 
no steps for a period of over five years after the said decree com- 
plained of was entered, that the said county of Boone ought to be 
estopped, and that its laches have been so great that it would be in- 
equitable at the present time to set aside said decree, which would 
have the effect to create a lien upon all of said land so sold and 
settled upon by the numerous persons who have bought in good 
faith and knew nothing about any effort that would be made to set 
aside said decree. 

Respondents further say that on or about the Ist of June, 1880, 
the said respondent, The Burlington and Missouri River Railroad 
Company in Nebraska, sold to the Chicago, Burlington and Quincy 
Railroad Company 77,229 acres of said land. 

That said Chicago, Burlington and Quincy Railroad Company at 
the time she purchased had no knowledge that any effort would 
ever be made to set aside the decree enjoining the taxes for the years 
aforesaid, but purchased in goud faith, believing that said taxes for 
said years were no liens upon said land, and would not have pur- 
chased had it known that there would be any difficulty or attempt 
to open up the same. 

That since the period and up to the time and prior to the time 
this suit was commenced the said Chicago, Burlington and Quincy 

Railroad Company have sold 75,000 acres of said land, 
64 largely to actual settlers, mostly in tracts of 160 acres to each, 

and at much expense have induced men to come and buy 
the same relying all the time upon the fact that the taxes had been 
declared null and void for the years 1873, 1874, 1875, 1876, and 1877, 
and so represented to the said settlers, and that the said settlers, 
both those that bought from the Burlington & Missouri River Rail- 
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oad Company in Nebraska and from the Chicago, Burlington and 
Quincy Railroad Company, relied upon the fact and had no knowl- 
edge that any attempt would ever be made to set aside said decree 
or that anything was wrong about said decree which annulled and 
cancelled the said taxes for the said years, but relied in good faith 
that they would not be disturbed and that said decree would not be 
set aside and a lien thus created upon the lands thus sold; that 
these parties bought largely in the years 1879 and 1880. A large 
portion was sold in said years. 

Respondents submit, under advice of counsel, that each of said 
settlers and each of said persons that have bought portions of the 
79,000 acres of land are proper and necessary parties to this suit and 
ought to be made parties; that the records of the said county of 
Boone will disclose who they are and what their interests are, and 
that the county of Boone well knew that a large number of persons 
had purchased this land relying upon the fact that said taxes had 
been enjoined and declared null and void and that no lien would 
ever be created. 

They submit that said Boone county under the circumstances 
ought to be estopped, and that equity demands that the laches of 
said county have been so great thatshe cannot now disturb the said 
settlers and the buyers of these lands, who have bought in good 

faith, not knowing that any attempt would be made to set 
65 aside the said decree, from intermeddling or in anyway prose- 

cuting the said suit, and that said county is estopped by 
its laches by interfering. 

Your respondents further suggest that all of the lands so sold to 
the Chicago, Burlington and Quiney Railroad Company prior to the 
commencement of this suit was sold and deeded exce pt about 2,229 
acres, which the said company still owns. 

Respondents therefore suggest that the Chicago, Burlington and 
Quincy Railroad Company is a necessary party to this suit, and 
that in fact the respondent, The Burlington & Missouri River Rail- 
road Company in Nebraska, has been consolidated by sale with the 
Chicago, Burlington and Quincy Railroad Company. 


Tlird Cause of Defense. 


Respondents, for further answer and by way of estoppel, state 
that the plaintiff ought not to be admitted to ask for the cancellation 
of the judgment or decree in this case for the reason that on the 5th 
day of February, A. D. 1879, one Loran Clark, on behalf of himself 
and all other tax-payers of the county of Boone similarly situated, 
filed in this court his bill of complaint, making in said bill of com- 
plaint the same allegations and alleging the same grievances that 
the said plaintiff, Boone County, now alleges and asking for precisely 
the same relief that the said plaintiff in this action asks; that in 
said action the said Loran Clark, as tax-payer, for himself and all 
other tax-payers, made the following parties def fendants, to wit, the 
Burlington and Missouri River Railroad Company in Nebraska, 
Horatio Hunnewell, the Board of County Commissioners of Boone 
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County, and S. P. Bollman, treasurer of said county, respondents ; 


that said bill of complaint is hereto annexed, made a part of this 
answer, and marked Exhibit “ B,” by which it will more fully ap- 
pear that the said bill of complaint was the same as the one 

now filed by plaintiff, asking for the same relief and making 
66 the same allegations as to fraud, and that in fact, as respond- 

ents allegeand believe,and bya comparison of the bills, the one 
filed by the plaintiffs is but a copy of the one filed by the tax-payers, 
as will fully appear by an inspection of said bill. 

Respondents further allege that the said defendants, The Board of 
County Commissioners of Boone County and The Burlington and 
Missouri River Railroad Company in Nebraska, and the said 
Horatio Hunnewell, appeared and demurred to said bill; whereupon, 
after argument by counsel, the following decree and final judgment 
was entered by the court, after a full and due consideration, to wit: 


At a session of the circuit court of the United States for the dis- 
trict of Nebraska continued and held, pursuant to adjournment, at 
the United States court-room, in the city of Omaha,on the 10th day 
of November, 1880, the Honorable Elmer 8S. Dundy being present 
and presiding in said court, the following, among other, proceedings 
were had and done, to wit: 


LORAN CLARK, Suing for Himself and Others, 

Us. 

Tue BurRLINGTON AND Missouri River RAILROAD CoMPANY IN | 
Nebraska, Horatio H. Hunnewell, The Board of County Com- ( 
missioners of Boone County, and 8. P. Bollman, Treasurer of | 
said County. ] 


The demurrer of the said defendants tothe bill of complaint filed 
in this cause came on to be heard, and was argued by counsel. It 
is therefore ordered that the said demurrer be, and the same is 
hereby, sustained for want of equity in the said bill, and it is or- 
dered, adjudged, and decreed that the said bill be, and it is hereby, 
dismissed at costs of said plaintiff. 


G7 Endorsed on the back as follows: No.84. Doc E. United 


States circuit court, district of Nebraska. Loran Clark vs. 
The B. & M. R. R. Co. et al. Copy of order of. court. 
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Exarpit “ B. 


In the Circuit Court of the United States for the District of Nebraska. 


LoRAN CLARK, on Behalf of Himself and All Others Similarly } 
Situated, Complainant, 
Us. 

THe BuRLINGTON AND Missourt River RAILROAD COMPANY IN 
Nebraska, Horatio H. Hunnewell, The Board of County Com- 
missioners of Boone County, Nebraska, and 8. P. Boliman, 
Treasurer of said County, Respondents. 


To the honorable judges of the United States circuit court in and 
for the district of Nebraska: 

Humbly complaining, your orator, Loran Clark, a citizen of 
Boone county, in the State of Nebraska, brings this his bill of com- 
plaint against the Burlington and Missouri River Railroad Company 
in Nebraska, a corporation organized under and by virtue of the 
laws of Nebraska and a citizen of said State; Horatio H. Hunne- 
well, a citizen of the State of Massachusetts; The Board of County 
Commissioners of Boone County, Nebraska, and 8. P. Bollman, treas- 
urer of said county, residents and citizens of said State of Nebraska, 
and for cause of complaint showeth unto your honors: 

1. That he is a resident tax-payer of Boone county, Nebraska, 
and is duly authorized by at least one-third the tax-payers of said 
county, as well in amount as in number, to bring this bill of com- 
plaint as well upon their behalf as his own, they being similarly 

situated. 
68 2. Yourorator further says that the said burlington and Mis- 

sourl River Railroad Company in Nebraska is and has been 
since the year 1872 the owner of all the lands and real estate described 
in the list of the same attached to complainant’s bill and referred to 
herein as Schedule “A ;” that ever since the year 1872 up to the 
present time all of said lands were and are legally subject to taxa- 
tion for all legal purposes in said county of Boone, Nebraska, and 
ought in law and equity to have paid and contributed during all of 
said years to the said State and county their proper and equitable pro- 
portion of taxes, and the same ought in law and equity to have been 
paid by said railroad company to the county and State aforesaid, 
yet your orator says that no taxes of any kind nor interest or pen- 
alties thereon have ever been paid by said railroad company or by 
any other person upon said lands, nor has any person ever offered 
to pay the same or any portion thereof. 

3. Your orator further says that there have been duly and legally 
assessed and levied upon said lands by the proper authorities of 
Boone county, Nebraska, taxes for State, county, and school purposes 
for the following years in about the following amounts: 
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which, with legal interest, costs,and penalties thereon, now amounts 
to more than eighty thousand dollars. 
4. Your orator further shows that said Horatio Hunnewell 
on the 4th day of March, 1878, filed his bill of complaint in this 
court against the other above-named respondents to compel 
69 the cancellation of said taxes so assessed and levied against 
said lands and procure a decree of tiis court holding and de- 
claring the same to be illegal and void; that on the same day, without 
the issue of process, the respondents, The Board of County Commis- 
sioners of said Boone county, by M. H. Sessions, a‘solicitor of this 
court, pretended to appear and file a stipulation consenting to 
said bill being taken pro confesso and to the entry of a decree 
in favor of said complatnant for the relief prayed, granting 
a perpetual injunction against the collection of any of said 
taxes and declaring the same illegal and void and relieving the said 
lands from the lien thereof, which said decree was afterwards entered 
into this court on the — day of , 187-. A-copy of the said bill 
hled by. said Hunnewell is hereto attached, marked Exhibit 
“X,’ and referred to for greater certainty as to the allegations and 


. 


prayer thereof 
o. Your orator further shows that for the years 1873 and 1874 
there were assessors duly elected and qualified in each of the pre- 
cincts of said Boone county. 

That it is true, as alleged in the bill filed by said Hunnewell, that 
the board of county commissioners of said county for said years 
pretended to instruct the said several assessors as therein set forth ; 
but your orator says that said board of county commissioners had 
no authority in law to give said instructions, and upon information 
and belief he says that said assessors in making their assessment for 
said years did not regard or follow said instructions, but proceeded In 
due form of law to assess and value all lands in said county for 
said years subject,to taxation and did ascertain the fair, true value 
of the same and did return the same at its true assessable value. 

That the assessment and valuation by them made of the 
70 lands of said railroad company for said years was a fair, true 
valuation for taxable purposes and was the same as placed 

upon all other real estate of a similar kind in said county. 

Your orator further shows that all of said assessors of said 
years duly subscribed and took the oath of office prescribed by law, 
and said oaths were in writing and are now on file in the office of 
the county clerk of said county. <A copy of the oath of one of said 
assessors for the year 1873 is hereto attached, marked Exhibit “ A,” 
and a similar copy of one of said other oaths of office for the year 
1874 is also attached, marked Exhibit “ B.” 

That each of the other assessors duly subscribed and took an oath 
for their terms of office for said years of similar purport to those 
above designated, and the same are now on file as aforesaid. 

Your orator says that said several assessors for said years, at the 
time required by law, duly made out their several assessment 
lists or rolls, including the assessment of the said lands, and 
duly returned the same into the office of the said county clerk and 
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to said board of county commissioners; that there are now no oaths 
and certificates of said assessors attached to said assessment lists as 
required by section ]2 of chapter 66 of the General Laws of Nebraska; 
but your orator, upon information and belief, says that said assessors 
did take and subscribe said oaths and certificates and did attach the 
same to their said lists in the manner provided by law, but that said 
oaths and certificates have been in some manner detached from said 
lists and mislaid, and after such search as your orator could make 
before bringing this bill could not be found. Your orator says that 
for said years taxes were duly levied upon said lands of said com- 
pany so as aforesaid duly assessed in about the amounts set forth 
in complainant’s bill. 


71 6. Your orator further says that for the years 1875, 1876, 
and 1877 no instructions of anv kind were given to the sev- 
eral assessors of sald county nor any of them concerning the assess- 


ment or valuation of property, except as appears from the following 
extracts from the proceedings of the county commissioners of said 
county of the dates following: 

“February Ist, 1875. * * * On motion, the assessors were 
furnished the same scale of prices of personal property as for the 
year 1874.’ 

“February 7,1876. * * * On motion,the clerk was instructed 
to furnish the necessary assessment and census blanks to the pre- 
cinct assessors, and to notify the asse ssors to use their own discretion 
in regard to the valuation of property. 

it ‘ebrut ary Sth, 1877. * * ‘The assessors were instructed to 
see all the personal property and assess the same at a fair cash val- 
uation and examine each tract of real estate.” 

That in each precinct of said county for each of said years there 
was an assessor duly elected and qualified and acting as such; that 
each of said officers duly subscribed and took an oath of office for 
each of said years, and the same are now on file in the office of the 
county clerk of said county; a copy of the oath of one of the asses- 
sors of said county for each of said years is hereto attached, and 
that all the other of said oaths so taken, subscribed, and filed are of 
similar purport thereto; said copies are marked respectively “ C,” 
“D,” and “F;” that each of said assessors did, in each of said years, 
duly proceed to assess and value all the personal property and real 
estate in their several precincts in said county, including the said 
lands of said company, at its true and fair value for purposes of 
taxation ; that in so doing they did not follow any instructions of 

said board of county commissioners, but proceeded lawfully 
72 to ascertain and determine the true and fair value of all of 

said property; and so duly valued and assessed the same ; 
your orator says that the said lands of said company for said years 
were in fact valued and assessed at a fair and true valuation and 
one that corresponded with the valuation of all other property in 
said county. 

7. Your orator further says that each of said assessors for each. of 
said years, at the time required by law, duly made and returned to 
the office of the county clerk of said county and to the county com- 
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missioners thereof a duly prepared assessment list of all the property 
in his precinct subject to taxation, together with a fair and true 
valuation of the same; that each of said assessors for each of said 
years duly subscribed, swore to, and attached to his assessment list 
an affidavit and certificate such as is required by section 12, chapter 
66, of the General Laws of Nebraska, and the same have ever since 
been and now are attached thereto and on file in the said county 
clerk’s office. Copies of said affidavits, made bv one of the said 
assessors for each. of said years, are hereto attached and marked 
respectively Exhibits “G,” “ H,” and “ I.” 

That all of said affidavits for each of said years are substantially 
of the same tenor and effect as that attached. Your orator says that 
said several assessments for said years were regular and valid in all 
respects ; that the same were duly equalized and the taxes duly and 
legally levied thereon in about the amounts set forth in complain- 
ant’s bill. 

8. Your orator further shows that the theers of said county for 
the year L875 duly and legally assessed and levied a tax of 10 mills 
on the-dollar asa special bridge tax for the purpose of building 
bridges in said county, amounting to the sum of $1,451.49, upon said 

lands, and also levied a land road tax of 6 mulls upon the 


73 dollar valuation, which upon said lands amounted to 
Sil 10.5] : and also levied ior s 11d years In the several! school 
districts ol] said county taxes for thie payment of interest and 
principal of school bonds, which said waxes ins Lid St veral districts 
amounted on said lands to $958.23 
Your orator further shows that for the yvear 1876 there was also 
duly assessed and levied in said county a land road tax of five mills 
Ol} each dollar, which Ol) the said lal ds Ltn10O inted LO the sum of 


$1.450.00. 

Also a tax in the several school districts for the payment of 
interest and principal of school bonds, amounting on said lands to 
the sum of $1,129.25; and also the county officers of said county 
for said year, to provide a sinking fund for the payment of the 
principal and interest of the bonds of said county therefor, duly 


} 


issued, assessed, and levied a tax of 164 mills on the dollar, which 
on the said lands amounted to the’sum of $4,442.27. 

9. Your orator further says that one-half the special bridge tax 
levied for the year 1875, as set forth above, was afterwards duly 
cancelled and remitted by said board of county commissioners, and 
there is only a tax of five mills on the dollar valuation now stand- 
ing against the lands of saidcompany. Your orator submits, under 
the advice of counsel, that said taxes were duly and legally levied ; 
that said board of county commissioners had full power and 
authority to levy the same as a valid and subsisting lien against all 
of said lands. 

10. Your orator further submits, under the advice of counsel, that 
the land tax levied for the payment of interest and principal of 

school bonds, as set forth for the years 1875, 1876, and 1877, 
74 are valid and legal taxes. The same were duly and regularly 
levied for said purposes; and your orator submits that said 
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board had full power and authority to levy the same, and that the 
same are now valid and subsisting liens against all of said real 
estate. 

11. Your orator further shows that the taxes levied for the year 
1876 for county sinking funds, for county roads, and for the year 
1877 for county sinking funds, as set forth above, were legally and 
regularly levied in all respects; that said county had incurred a 
iarge bonded indebtedness, and that it was its legal duty to pro- 
vide said funds by taxation forthe payment of the interest and prin- 
cipal of the same; that said taxes were not excessive, and your 
orator submits, under the advice of counsel, that said board of 
county commissioners had jurisdiction and power to levy the same, 
and that they are valid and subsisting liens against all of said real 
estate. 

12. Your orator says that all of said taxes for said years, as set 
forth in the complainant's bill, are and have been fora long time 
due and delinquent; that the same have not been paid nor any 
part thereof; and your orator submits, under the advice of coun- 
sel, that the same, with the interest and penalties thereon, as pro- 
vided by law, are legal and regular in all respects, and are valid 
and ‘subsisting liens upon al! of the real estate aforesaid, and the 
said defendant, The Burlington and Missouri River Railroad 
Company in Nebraska, is in law bound to pay and satisfy the 
same and ought in equity and good conscience so to do; that said 
lands have received the benefits of the State and county government 
and ought in law and equity to contribute their just proportion of 

taxes for the support of the same. 
75 13. Your orator further shows that in each of said years from 

1873 to 1877, inclusive, the said board of county commission- 
ers, at the time and place required by law, duly held a session as 
a board of equalization for the purpose of correcting all errors, 
both in the listing and assessment of personal property and real es- 
tate and in the valuation of thesame Of the sitting of said board for 
ach of said years due and legal notice was given, as required by 
law, and of the session of the said board in each of said years the said 
railroad company had due and legal notice; and your orator sub- 
mits, under the advice of counsel, that it was the duty of said com- 
pany and of all persons interested in said lands to appear before 
said board of equalization in each year and make complaint as to 
any errors and irregularities in the assessment and valuation of 
property and of any unlawful assessment thereof; that said com- 
pany in each of said years failed, neglected, and refused to ap- 
pear before said board and question the assessment or valua- 
tion of said lands, except that for the years 1875, 1876, and 1877 
said company caused to be filed with said board of equaliza- 
tion an affidavit for each of said years, complaining that the valua- 
tion placed upon said lands was too high ; that said commissioners 
refused to allow the claim of said company and decided in each of 
said years upon said applications that said assessments were not 
excessive ; to which decisions said company never took exceptions 
or took action to reverse the same; and your orator submits that said 
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company and all other persons are now estopped from contesting in 
any way the legality or regularity of said assessments. 

i4. Your orator further shows that in January, 1878, the county 

commissioners of said Boone county and the county clerk 
76 thereof left said county of Boone and went to Lincoln, in 

the county of Lancaster, Nebraska; that as your orator is in- 
formed and verily believes and he charges the fact to be they so went 
at the special instance and request of said railroad company ; that at 
said Lincoln, on the 30th day of January, 1878, the said county com- 
missioners, pretending at said time and place to act as the board of 
county commissioners for said Boone county, met with certain 
agents, attorneys, and officers of the said railroad company, and with 
one certain Adam Smith, at that time a citizen of Chicago, in the 
State of Illinois, and your orator is informed and verily believes, and 
so charges the fact to be, that said parties at said time so met to- 
gether and confederating together for the purpose of defrauding 
your orator and all other citizens and tax-payers of said county, 
undertook fraudulently and without any authority of law whatever 
to enter-Into a certain pretended contract, and said commissioners 
did sign and deliver to said company a pretended contract, a copy 
of which is hereto attached, marked Exhibit “K;” that there was 
no consideration for said pretended contract ; that said commission- 
ers at said time and place acted as individuals and not asa board 
of county commissioners, and your orator submits, under advice 
of counsel, that said pretended action was and is of no binding or 
valid effect whatever. 

15. Your orator further says that the pretended consideration 
for said pretended action and for the signing and delivery of said 
pretended contract was the execution at said time and place of 
certain documents, of which copies are hereto attached, marked re- 
spectively Exhibits “ L” and “ M,” the precise name or nature in law 

of which documents your orator, under the advice of coun- 
7 sel, professes himself unable to state, but submits the same to 

the consideration of the court; but your orator says there 
is no warrant in law for the execution of any such documents ; 
that said commissioners had no authority to accept the same or 
to become parties thereto, and the same conferred no benefits or 
rights upon said county whatever. 

16. Your orator further shows that at said time and place the 
said commissioners, pretending to act for said county and as officers 
thereof, and, as your orator is informed and believes and so charges 
the faci to be, intending to injure apd defraud said county out of the 
taxes legally and justly due it from said railroad company, and to 
defraud your orators and the tax-payers of said county, signed a 
writing purporting to bean employment of N. H. Sessions as attor- 
ney for said company,and pretending to authorize him to appear 
in court and act for it concerning any litigation brought against 
said county concerning the legality of said taxes, a copy of which 
is hereto attached, marked Exhibit “H;” but your orator submits 
to the court, under the advice of counsel, that said commissioners 
acted as individuals and not as officers of said county; that they 
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had no authority in law to execute said paper for said county or to 
confer upon said attorney the power and rights therein pretended 
to be bestowed upon him by said county, and that no authority was 
in fact conferred upon said attorney — the power and rights therein 
pretended to be bestowed upon him by said county, and that no au- 
thority was in fact conferred upon said attorney to act for said 
county in any way whatever. 

17. Your orator further shows that he is informed and believes 
and so charges the fact to be that to induce said commissioners to 
enter into the fraudulent arrangement aforesaid the said railroad 


, 


company and said Smith agreed to pay and did pay all the 
78 expenses of the said commissioners from Boone county to 

said Lineoln and return and all their expenses at said city 
of Lincoln ; that said coInpany and said Smith fraudulently induced 
said commissioners to pretend toemploy said M. H. Sessions as attor- 
ney for said county on an agreement that said company and said 
Smith would pay him for his services and that said county or said 
commissioners need not do so; that said Sessions was so engaged by 
said railroad company and said Smith as an attorney to act for them 
and in their interest and against the interest of said county while 
pretending to act as the attorney thereof, and that his fees and ex- 
penses for so doing were agreed by said company and said Smith to 
be paid by them, and tiat in all that said Sessions had done pre- 
tending to act as attorney and counsel for said county and for the 
interest thereof lhe has, as your orator is informed and believes, 
acted for said company and in its interest, in pursuance of said 
fraudulent and illegal arrangement made between said commis- 
sioners and said company and Smith as aforesaid. 

18. Your orator further says that of the fraudulent arrangement 
aforesaid the said H. H. Hunnewell had full knowledge and was, 
by his attorney, a silent party thereto; that in pursuance of said 
fraudulent arrangement the said cause was commenced in a 
collusive, clandestine, and fraudulent manner: that said Sessions 
brought the said bill to Omaha, together with the said stipulation 
and a decree, all prepared for entry, and filed the same in this 
court, paying the fees therefor on behalf of said railroad company 
and said Hunnewell, and endeavored to have said decree entered 
the same day the bill was filed for the purpose of preventing any 
knowledge thereof to come to the ears of any tax-payer of said 
county until after said decree had been entered. 

Your orator says he is informed and believes and charges the 

79 fact to be that said Sessions was acting and did act in said cause 
under retainer from said railroad company and said Hunne- 

well or from said Smith and not from said county; that he had no 
authority whatever, in fact or in law, tosign the said stipulation ; that 
the same was signed and filed in fraud of the rights of said Boone 
county and of the tax-payers thereof, and your orator submits, under 
advice of counsel, that the same is of no effect or foree whatever, and 
that the decree of this court, entered in pursuance thereof, was so pro- 
cured by fraud and collusion and is null and void and should be 
vacated ; that the same was a fraud upon this honorable court and 
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greatly prejudicial to your orator and the tax-payers of said Boone 
county. 

19. Your orator further shows that said county of Boone now has 
an outstanding indebtedness of about fifty thousand dollars; that 
the several school districts of said county have Jarge outstand- 
ing indebtedness, the amount of which your orator cannot now 
state; that said amount of taxes set forth in complainant’s bill, 
with interest and penalties thereon, when collected and paid 
into the treasury of said county, are in law applicable for the pay- 
ment of said indebtedness and would nearly or quite pay and 
cancel the same; that vour orator and all other tax-payers of said 
county have during said vears paid into the treasury of said county 
the taxes levied against their personal property and real estate 
and the same has been applied to pay the expenses of the county 
government and to pay off the indebtedness thereof; that if said 
taxes upon said lands are, as they ought to be, paid and applied 
upon said indebtedness and the same is thereby cancelled and dis- 

charged, your orator and the other tax-payers of said county 
80 will not be compelled to pay taxes for the payment of any 

part of said indebtedness except what has already been levied 
against them, but if the said decree so fraudulently obtained stands, 
then your orator’s lands and all other lands of tax-payers in said 
county will be holden for the payment and satisfaction of said in- 
debtedness and will have to pay large and unjust taxes for the pay- 
ment of the same; that there is no way to vay off and discharge 
said indebtedness except by the levying and collecting taxes each 
year upon and from the lands of your orator and of the other tax- 
payers of said county. 

20. Your orator further says that said indebtedness ts at least fif- 
teen per cent. of the entire assessed valuation of said county; that 
it is unjust and inequitable that your orator and the tax-payers of 
said county similarly situated should be compelled to pay said in- 
debtedness, and that the lands of said railroad should be discharged 
therefrom ; that any arrangement to that effect, such as has been 
attempted by the fraud of said several respon lents, would greatly 
wrong and injure your orator and the tax-payers of said county ; 
that thereby the lands of your orator and of said tax-payers in said 
county would be greatly reduced in value and would be and become 
nearly or quite worthless. 

21. Your orator further shows that at a mass meeting of the tax- 
payers of said county lately held the said pretended action of the 
said commissioners was expressly disaffirmed, and your orator was 
authorized by said tax-payers to bring this his bill as well for them 
as for himself. 

22. Your orator further shows that if said decree is permitted to 
stand as the judgment of the court, although so obtained by the 

collusion and fraudulent confederating together of the said 
81 several respondents as well as of the said Adam Smith, who 
pretends to have some interest in said taxes and in said de- 
cree, the exact nature of which is unknown to your orator and he 
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cannot now state, your orator is without remedy unless permitted to 
maintain this his bill to set aside the same. 

23. That the matter in dispute herein is more than five hundred 

dollars, exclusive of costs. 

24. That if said cecree stands, then it will occasion a multiplicity 
of suits by the several tax-payers of said county to recover back the 
taxes paid by them, levied in the same manner and for the same 
years as the ones above described, and many of which have been 
paid by said tax-payers under protest. 

25. Your orator represents that Horatio H. Hunnewell, who was 
complainant ip said bill, is a stockholder of the said railroad company, 
and as such filed said bill for relief, but your orator, upon informa- 
tion and belief, alleges and avers that said railroad company was 
the real party complainant in said case, and fraudulently con- 
spiring together with the said board of county commissioners and 
with said Sessions, caused said bill to be brought in the name of 
said Hunnewell for the sole and only purpose of obtaining juris- 
diction for said bill in this court, all of the other parties thereto 
being citizens of the State of Nebraska. 

26. Your orator further refers, to the proceedings and records of 
the court in said case mentioned above to more fully show, refer- 
ence thereto being had, the nature of said proceedings, the facts 
alleged in the bill filed therein, and the various allegations concern- 
ing the same, as herein made. 

27. Your orator further shows that he had well hoped that the 
said respondents, well knowing the decree aforesaid was so fraudu- 

lently objained, would not have insisted upon the same, but 
82 that said company would have paid the full amount of said 

taxes, as they in equity ought to do; but now so it is that 
said respondents pretend that said decree was fairly and properly 
obtained, and that all of said lands are relieved and freed from the 
lien of said taxes, and that the same are cancelled and adjudged to 
be null and void, and the said company still refuses to pay the same 
or any part thereof; all which doings, actings, and pretences of the 
said defendants are contrary to equity and good conscience and tend 
to manifest wrong, injury, and oppression of your orator in the 
premises. 

In tender consideration whereof and forasmuch as your orator 
is remediless in the premises at and by the strict rules of the com- 
mon law, and is relievable only in a court of equity, where matters 
of this nature are cognizable and relievable, to the end, therefore, 
that your orator, as well as all others similarly situated, may have 
that relief which they can only obtain in a court of equity, 
and that the defendants may answer the premises, but not 
upon oath or affirmation, the benefit whereof is expressly 
waived by the complainant, and that the said decree declaring the 
said taxes illegal and void and perpetually enjoining and restrain- 
ing the collection of them and all of them may, for this reason and 
under the circumstances aforesaid, be set aside by this honorable 
court and declared to be fraudulent and void, and that said taxes and 
all of them may be examined by the court and declared valid and 
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regular and subsisting liens upon the real estate described here; and 
that if the court shall find any of the taxes illegal and void the 
defendant, The Burlington and Missouri River Railroad Company 

in Nebraska, may, by the decree of this court, be ordered 
83 to pay into court for the use and benefit of said Boone county 

such ameunt of taxes, with legal interest and penalties 
thereon, as may by the court be found to be valid and legal, as a 
conditien precedent to the granting of any relief in favor of said 
company or said Hunnewell as against the lien or collection of said 
taxes; that the defendants and each of. them be perpetually enjoined 
from compromising, cancelling, or remitting, except: upon full pay- 
ment thereof, any of said taxes so found by the court to be valid 
and legal, and for such other or further relief as the nature of this 
case may require and to your honors seems meet— 

May it please your honors to grant unto your orator a writ of 
subpcena to be directed to the said Horatio H. Hunnewell, the Bur- 
lington & Missouri River Railroad Company in Nebraska, The 
Board of County Commissionors of Boone County, Nebraska, and 
S. P. Bollman, treasurer of said county, thereby commanding them 
and each of them, at a certain time and under a certain penalty 
therein to be limited, personally to appear before this honorable 
court and then and there full, true, direct, and perfect answer make 
to alland singular the premises, and further to stand to, perform, 
and abide such further order, direction, and decree therein as to 
your honors shall seem agreeable to equity and good conscience. 

And your orator will ever pray, &c. 

JOHN M. THURSTON, 


Solicitor for ( ‘omplainant. 


UNITED STATES OF AMERICA, 
District & State of Nebraska, Douglas County, | 


. ~ ) 


Loran Clark, being duly sworn, says he is the complainant in the 

foregoing bill of complaint against the respondents the reinnamed ; 

that he has heard read the above bill and knows the con- 

84 tents thereof, and that the same is true of his own knowl- 

edge except as to the matters which are therein stated to be 

on his information and belief, and as to those matters he believes 
it to be true. 


LORAN CLARK. 


Subscribed in my presence and sworn to before me this 4th of 
October, 1878. 
[ SEAL. ] THOMAS 8S. McMURRAY, 
Notary Public. 


Third Cause of Defense. 


Respondents for further answer say that the complainant ought 
not to have his said action because he failed and refused to bring 
the same within four years from the time the said complainant dis- 
covered the fraud or pretended fraud set up in said bill of com- 
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plaint, and that said complainant, Boone County, allowed over five 
years to elapse after they had full knowledge of the whole transac- 
tion as to entry of the said decree now complained of before they 
took any steps to annul the same; and respondents submit, under 
advice of counsel, that said county is now barred of any relief by the 
statutes of limitations of the State of Nebraska, as well as by other 
laches, in not commencing said suit until the said lands had all 
been sold to parties who knew nothing about the circumstances 
under wnich said decree was entered; and further allege that the 
board of county commissioners and each one of said commissioners 
and the officers of said county of Boone and the tax-payers of said 
county of Boone well knew and had full knowledge of all the cir- 
cumstances under which the said decree enjoining the taxes for the 
said years 1873, 1874, 1875, 1876, and 1877 was entered in this 
court, and was procured more than four years prior to the commence- 
ment of this suit. 

Respondents therefore allege, under advice of counsel, that 
85 said suit is barred by the statutes of limitations of the State 

of Nebraska. 

Respondents therefore pray that it may be found that there is no 
equity in the bill of complainants, and that said bill may be dis- 
missed for want of equity at costs of complainants, and for such 
other and further relief as equity may require. 


T. M. MARQUETT, 


Altorney for Ri sponde nts. 


UNITED STATES OF AMERICA, } 
. . ’ + > SS 
District of Nebraska, j 


T. M. Marquett, being first duly sworn, deposeth and saith that 
the matters and things set forth in the foregoing answer are true as 
he verily believes. 

T. M MARQUETT. 


Subscribed in my presence and sworn to before me this seventh 
(7) day of January, A. D. 1884. 
ELMER D. FRANK, Clerk. 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: No. 30, H. Circuit court of the United 
States, district of Nebraska. County of Boone vs. The Burlington 
& Missouri River Railroad Company in Nebraska and Horatio H. 
Hunnewell. Answer. Filed Jan. 28, 1884. Elmer D. Frank, 
clerk. 

oe 

Thereupon, afterwards, to wit, on the 12th day of May, 1884, 
replication was filed in said case; which said replication is in words 
and figures following, to wit: 
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In the Circuit Court of the United States in and for the District of 
Nebraska. In Equity. 


THe County or Boone } 

86 Tue Buriineton AND Missourr River Ratr- > No. 30, H. 
ROAD CoMPANY IN NEBRASKA and Horatio | 
H. HuNNEWELL. 


The replication of The County of Boone, plaintiff, to the answer of 
The Burlington and Missouri River Railroad Company in Ne- 
braska and Horatio H. Hunnewell, defendants 


This repliant, saving and reserving unto itself now and at all 
times hereafter all and all manner of bevefil | advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto says that it will aver, 
maintain, and prove its said bill of complaint to be true, certain, 
and sufficient in the law to be answered unto, and that the said 
answer of the said defendants is uncertain, rue, and insufficient 
to be replied unto by this repliant ; without this, that any other 
matter or thing whatsoever in the said answer contained material 
or effectual in the law to be replied unto and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true; all of which matters and things this repliant is 
and will be ready to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays as in and by its said bill of 
complaint it has already prayed. 
J. S. MILLER anp J. C. COWIN, 


Solicitors for Plaintiff. 


syryt 
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Upon the back of said replication appear endorsements in words 
and figures following, to wit: No. 30, doc. H. U.S. circuit court, 
district of Nebraska. In equity. The County of Boone vs. ‘The B. 
& M. R. R. Co. in Nebraska eé al. Replication. Filed May 12,1884. 
Elmer D. Frank, clerk. J. S. Miller & J. C. Cowin, solicitors for 
plaintiff. 


87 Thereupon, afterwards, to wit, on the 4th day of August, 
1884, depositions were filed in said case; which said deposi- 
tions are in words and figures following, to wil 
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County oF Boone 
vs. Complainant’s Testimony. 
B. & M. R. R. Co. 


At a session of the circuit court of the United States for the dis- 
trict of Nebraska continued and held, pursuant to adjournment, at 
the United States court-room, in the city of Omaha, on the first day 
of July, 1884, the Honorable Elmer 8. Dundy, judge, being present 
and presiding in said court, the following, among other, proceedings 
were had and done, to wit: 


CounTY OF BOONE ) 
v8 > 30, H. 


Tue B. & M. R. R. Co et al. ) 


On motion, it is ordered by the court that the order entered herein 
on the 27th of June, 1884, appointing Mrs. Cal. Valentine special 
examiner in chancery to take and report to the court the testimony 
in this cause be, and the same hereby is, revoked and set aside, and 
C. P. Drennen, of Omaha, in said district, is appointed special ex- 
aminer for said purpose in lieu of said Mrs. Cal. Valentine. Cause 
ordered continued. 


THE UNITED STATES OF AMERICA, |. . 
District of Nebraska, f ask 
SS I, Elmer D. Frank, clerk of the circuit court of the United 
States for the district of Nebraska, do hereby certify that the 

above and foregoing is a true copy of an order entered upon the 

journal of the proceedings of said court in the cause therein eutitled ; 

that I have compared the same with the original entry of said order 

and it is a true transcript therefrom and of the whole thereof. 
Witness my official signature and the seal of said court, at Omaha, 

in said district, this 25th day of July, A. D. 1884. 

[ SEAL. ] ELMER D. FRANK, Clerk. 
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' 
Endorsed: No. 30, doc. H. United States circuit court, district 
of Nebraska. Boone County: vs. B. & M. R. R. Co. e al. Order of 
court. 
[In the Cireuit Court of the United States for the District of Nebraska. 
, Tue County or Boone, Plaintiff, ) 
Us. 
THe Burttnaton & Missourrt River Rartroap Com- } Stipulation. 
PANY IN NEBRASKA and H. H. Hunnewe .t, De- | 
F fendants. ) 

It is hereby stipulated that the testimony of witnesses for the 
complainant and respondents may be taken at Albion, in said county, 
before C. P. Drennen, a special examiner in chancery to take testi- 
mony in said case, commencing on the 8th day of July, 1884, at 10 
o'clock a. m., at the office of the county clerk of said county; and 
the taking of said testimony shall be continued from day to day 
until all the testimony there to be presented shall be completed. 

J. C. COWIN, 
Altorney for Complainant. 
T. M. MARQUETT, 
Alt’'y for Respondents. 
; Endorsed: No. —, docket —. U. 8S. circuit court, district of 
, Nebr. The County of Boone, plaintiff, vs. The Burlington & 
89 Missouri River Railroad Company in Nebraska and H. H. 


Hunnewell, defendants. 


Stipulation. 
“ EXHIBIT A.” 


Articles of agreement made this 18th day of July, A. D. 1877 
by and between Harvey Maricle and Edwin Broadbent, county 
commissioners of Boone county, Nebraska, of the first part, and 
Adam Smith, of Chicago, Ills., of the second part, witnesseth : 

That whereas there is a large sum of money now levied on the 
lands of the B. & Mo. Railroad Company for some five years past, 
and that said railroad company have neglected to pay said levies 

< and dispute the legality of said taxes; and whereas the county is 
sparsely settled and the settlers are anxious to have the lands in said 
county settled and have improvements made and to have taxable 
property come in the county, so the present property-holders shall 
not have all the expense of the county to bear; and whereas 
said Adam Smith has made the proposition to buy of said B. 
& M. Railroad Company about one hundred thousand acres of 
their lands in said Boone county for the purpose of settling and 
improving the same as fast as it can be done to advantage; anil 
said Adam Smith, his heirs and assigns, also agree to make a 
graded wagon road, to be built on the most direct line which is 
7 passable between Albion and the city of Columbus, Platte Co., Nebr., 
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or the town of Clarksville, Merrick county, Nebr., on the Union Pa- 
cific railroad, is to be well graded and bridged, properly constructed 
so as to make a good wagon road, and to be commenced this fall 
and to be done as fast as one grading machine can do the work, but 
to be completed within 12 months from date, uniess said Adam Smith 
should be enjoined or in some way prevented from going on to con- 
struct said road, and in any such event said Adam Smith shall use 
due diligence to prosecute and complete the work as fast as the cir- 
cumstances will permit. 
In consideration of the above purchase of lands and the 
90 construction of said wagon road we, the county commission- 
ers of Boone county, Nebraska, agree with said Adam Smith 
that all the taxes now levied on said B, & M. Railroad Company’s 
lands shall be abated and cancelled in such a way and manner as 
shall be legal and proper, so as to relieve said lands from any and 
all liens in consequence of said taxes. 

And it is expressly agreed and understood by and between the 
parties to this contract that hereafter the lands bought by said 
Adam Smith shall be subject to assessment and taxation the same 
as other lands and property, and that the taxes shall be promptly 
paid at maturity; also said Adam Smith agrees to get assurance 
from said Bb. & M. Railroad Company that they will also pay the 
regular assessment and taxes on all lands not sold in Boone county, 
as they become due and payable, promptly and without delay or ? 
cost to said Boone county. 

It is agreed and understood that this contract shall not be binding 
on said Boone county commissioners to remit or cause to be re- 
mitted said taxes to said B. & M. Railroad Company’s lands until the 
foregoing undertakings and stipulations are complied with or such 
security as shall be satisfactory to said county commissioners of 
Boone county, to wit: 

First. The purchase of said lands. 

Second. The constructing of said wagon road. 

Third. The assurance as to the further payment of all the assess- 
ment and taxes on all the lands now belonging to said B. & M. R. 

R. Co. 
HARVEY MARICLE, Chairman. [sEAL.] 
EDWIN BROADBENT. SEAL] 
ADAM SMITH. | 

Witness : 

LORAN CLARK, 
. M. SACKETT. 


I hereby certify the above to be a true copy of the original papers 
now on file — the office of the county clerk, Boone Co., Nebr. 
Witness my hand and official seal this 17th day of July, A. D. 
1884. 
[SEAL. | JOHN PETERS, 
County Clerk, Boone Co., Nebr. 


91 Endorsed: Original transaction with Adam Smith. Filed 
Aug. 4, 1884. Elmer D. Frank, clerk. 


“ 
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“Exatsit B.” 
LINCOLN, NEBRASKA, January 30, 1878. 
Memorandum of agreement made by and between the Burling- 
ton and Missouri River Railroad Company in Nebraska, first 
party, and the County of Boone, Nebraska, by its commissioners, 
of the second part, and the Nebraska Land and Live Stock Com- 
pany, of the third part. 


Whereas parties of the lst and 3rd parts have this day entered 
into an agreement and bonds for the performance of certain obliga- 
tions conditional on the absolute release by the second party of all 
illegal taxes levied upon-the lands of the first and third parties in 
the county of Boone, Nebraska, for the years 1873 to 1877, inclu- 
sive: 

Now, therefore, the party of the second part hereby agrees, by its 
commissioners and by its authorized attorney, M. H. Sessions, to 
enter into the necessary stipulation and to have decree of court 
entered up in the circuit court of the United States for the district 
of Nebraska eradicating the whole of the taxes now charged against 
the lands of the first and third parties for the above years, all of 
said taxes having been examined and agreed upon as being illegal 
and void. 

THOMAS T. WILKINSON, Chairman, 
EDWIN BROADBENT, 
T. H. BOWMAN, Co. Commissioners. 
M. H. SESSIONS, 

Alt’'y for Boone County. 

Attest: JOHN PETERS, 

County Clerk. 


Endorsed: Filed Aug. 4, 1884. Elmer D. Frank, clerk. 


* >? 


“Exuisit C. 


LINCOLN, NEBRASKA, January 30th, 1878. 
Know all men by these presents that a certain contract bearing 
date July 17th, 1877, having been made by the county of Boone, 
through its commissioners, and Mr. Adam Smith, of Chicago, Illi- 
nois, wherein the second party agreed to make the purchase of cer- 
tain lands of the Burlington and Missouri River Railroad Company 
in Nebraska, and to pay all legal taxes assessed thereon 
9? for the year 1878 and thereafter, and to make certain improve- 
ments in the county of Boone, in consideration of which 
the county commissioners of the said county agreed, at some future 
day, to take the necessary legal steps for the wiping out of all the 
illegal taxes claimed to be due upon the lands of the said Burling- 
ton and Missouri River Railroad Company in Nebraska for the years 
1873, 1874, 1875, 1876, and 1877 ; 
And whereas the second party has partly completed the improve- 
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ments agreed upon and has entered into a bond for the completion 
of the same; and whereas tle seeond party is now prepared to enter 
into the necessary obligations for the payment promptly hereafter 
of the legal taxes; 

And whereas the county commissioners have this day taken the 
necessary legal actions for the wiping out of all the illegal taxes 
claimed to be due for the said years above mentioned ; 

And whereas the said Adain Smith has transferred his rights to 
the Nebraska Land and Live Stock Company, which said company 
has assumed all duties and obligations of said Adam Smith: 

Therefore it is hereby agreed, and the Nebraska Land and Live 
Stock Company binds itself in the sum of ten thousand dollars 
($10,000.00), to pay all legal taxes for the years 1878 to 1882, inclu- 
sive, which may be levied upon the lands purchased by the said 
Nebraska Land and Live Stock Company from the said railroad 
company in the county of Boone, Nebraska; and the said Nebraska 
Land and Live Stock Company hereby binds itself, under the same 
penalty as above stated, to pay all taxes which may be levied upon 
the lands of the Burlington and Missouri River Railroad Company 
in the said county of Boone, Nebraska, for the said years 1878 to 
1882, inclusive, should said railroad company fail to pay the said 
taxes. 

NEBRASKA LAND AND LIVE STOCK CO., 
By ADAM SMITH, Pres’t. 


The Burlington and Missouri River Railroad Company in Ne- 
braska binds itself in the sum of ten thousand dollars 
93 ($10,000.00) to pay all legal taxes for the years 1878 to 1882, 
inclusive, upon all its lands in Boone county, Nebraska, which 
have not been absolutely sold and deeded to the Nebraska Land and 
Live Stock Company or to other parties. 
BURLINGTON AND MISSOURI RIVER 
RAILROAD COMPANY IN NEBR., 
By A. E. TOUZALIN, Land Com’r. 


[, John Rh. Clark, of Lincoln, Nebraska, do hereby bind myself 
in the sum of ten thousand dollars ($10,000.00) for the performance 
by the Burlington and Missouri River Railroad Company in Ne- 
braska of the above obligations as entered into by the said railroad 
company should said railroad coinpany fail to carry out this obli- 
gation as therein stated. 

JOHN R. CLARK. 


Endorsed: I hereby certify that the above is a true copy of the 
original papers now on file in the office of the county clerk of Boone 
Co., Nebr. Witness my hand and official seal this 17th day of July, 
A. D. 1884. (Seal) John Peters, county clerk, Boone county, Neb. 
Bond of Smith, Touzalin, and Clark. Filed Aug. 4.1884. Elmer 
D. rank, clerk. 
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“ Exurpit D.” 


In pursuance of a certain contract entered into by Adam Smith, 
of Chicago, Illinois, with the county of Boone, Nebraska, for the 
completing of a certain road from Albion, the county-seat of said 
county, to a point on the Union Pacific railroad, said road having 
now been partly completed: Now, therefore, the Nebraska Land and 
Live Stock Company doth by this bond bind and obligate itself in 
the sum of ten thousand dollars ($10,000.00) to complete the said 
read, as shown forth in the said agreement with the said Boone 
county, within the time of the said contract entered into by the said 
Adam Smith, the intention of this bond being to obligate the said 

Nebraska Land and Live Stock Company in the sum of ten 
o4 thousand dollars for the full performance by the said Adam 
Smith of theagreement made with the said county of Boone, 
Nebraska. | 
NEBRASKA LAND AND LIVE STOCK CO. 
By ADAM SMITH, Pres’t. 


Jan’y 30, 1878. 


endorsed: I hereby certify that the above is a true copy of the 
original now on file in the office of county clerk, Boone Co., Nebr. 
Witness my hand and official seal this 17th day of July, A. D. 1884, 
(Seal) John Peters, county clerk, Boone county, Nebr. Filed Aug, 
4,1884. Elmer D. Frank, clerk. 


“—ExuHisit EK.” 
Commissioners’ Record, Thirteenth Session, April 22nd, 1873. 


Board met at the office of the county clerk, April 22nd, 1873, as 
a board of equalization. 

Present: Commissioners Wanzer, Farrell, and Atwood. 

Minutes read and approved, after which the board proceeded to 
examine the reports of precinct assessors. Various changes and 
alterations were made in the same. Grievances were heard from 
several parties by the board, who claimed to have been assessed too 
high. The same were examined, inquired into, and made to con- 
form to the standard of like property. 

¥ 


* * * * * 


On motion, the board adjourned. 
JOHN D: FARRELL. 


HORACE WANZER. 
ELIAS ATWOOD. 
Attest: W. J. NELSON, Clerk 
Commissioners’ Record, Thirty-first Session, April 23rd, 1873. 
Board met at the office of the county clerk, April 25rd, A. D. 1873, 
Present: Commissioners Wanzer, Farrell, and Atwood. 
Minutes read and approved. The board continued the examina- 


ee 
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tion of the assessment-rolls. Parties having lost stock in 
95 the recent severe storm appeared and asked the board for an 

abatement of their assessment on the lost stock. Several 
parties made application for an abatement on the assessed value of 
their wagons, some of which were found to be down to the standard 
and others were not, but were placed there by the board. 


* * * * * * * 


On motion, the board adjourned to meet at the office of the county 
clerk May 2nd, A. D. 18738. 
JOHN D. FARRELL. 
KLIAS ATWOOD. 
Attest: W. J. NELSON, Clerk. 


I hereby certify that the above and foregoing is a true copy as 
appears on the commissioners’ record of Boone county, as a board of 
equalization, year 1873. 

Witness my hand and official seal this 25rd day of July, A. D. 
1884. 
[ SEAL. | JOHN PETERS, 


County Clerk. 


Endorsed: Filed Aug. 4, 1884. Elmer D. Frank, clerk. 


Commissioners’ Record, Fifty-first Session, April 20th, 1874. 


Board met pursuant to adjournment. 

Present: Commissioners Hamilton, Broadbent, and Wilkinson. 

Minutes of last meeting read and approved. On motion, the poll 
tax of 1873 of Mr. A. Dresser was released on acc’t of disability. 


* * * * * * * 


The board then proceeded to the equalization of taxes. Mr. L 
Clark then presented the cash price-list of the B. & M. R. R. R. in 
Boone county. The board compared their prices with the assess- 
ment of the assessors and reduced a portion of the assessment on 
their poor lands to compare with their prices. On motion, adjourned 
to meet Tuesday, April 21st, 1874, at 10 o’clock a. m. 

WM. H. HAMILTON. 

EDWIN BROADBENT. 

T. T. WILKINSON. 
Attest: JOHN PETERS, County Clerk. 


96 Exuisit “ F,” 


Commissioners’ Record, Fifty-second Session, April 21st, 1874. 


Board met pursuant to adjournment. 
Present: Hamilton, Broadbent, & Wilkinson. 
Minutes read and approved. 


* . * * * + 


~~ 
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The board then proceeded to the equalization of taxes 
On motion, adjourned to meet April 22nd. 
WM. H. HAMILTON. 
EDWIN BROADBENT. 
THOS. T. WILKINSON. 
Attest: JOHN PETERS, 
County Clerk. 


Commissioners’ Record, Fifty-third Session, April 22, 1874. 


Board met pursuant to adjournment. 
Present: Commissioners Hamilton, Broadbent, and Wilkinson. 
Minutes read and approved. 
No business appearing before the board of equalization, the follow- 
ing business wi is transacted : 
* * + . " * 
On motion, aii to meet the lst Monday in June. 
WM. H. HAMILTON, 
KDWIN BROADBENT. 
THOS. T. WILKINSON. 
Attest: JOHN PETERS, 
County Clerk. 


I hereby certify that the above and foregoing is a true copy of 
the commissioners’ proceedings as appears on the records of Boone 
county, Nebr., asa board of equalization, year 1874. 

Witness my hand and official seal this 25rd day of July, A. D. 
1884. 

[SEAL. | JOHN PETERS, 
County Clerk, Boone County, Nebraska. 


Endorsed: Filed Aug. 4, 1884. Elmer D. Frank, clerk. 
Commissioners’ Record, Sixty-sixth Session, April 19th, 1875. 


joard met as a board of equalization. 
Present: Com. Wilkinson, Broadbent, and Maricle, and Sheriff 
Day. 
Minutes of last meeting read and approve ed. 
"- 


x * 
97 After nee several chenanes was made on assessment 
blanks. 
* * * * * * 


acne to meet at 9 o'clock the 20th. 
EDWIN BROADBENT, Chairman. 
Attest: JOHN PETERS, 
County Clerk. 
Exurpit “ G.” 


Commissioners’ Record, Sixty-seventh Session, April 20th, 1875. 


Board met pursuant to adjournment, — a board of equalization. 
Present: Com. Wilkinson, Broadbent, and Maricle, and the 
sheriff. 


ee Re gt sere 
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Several parties appeared before the board and had their assess- 
ments corrected. The Union Pacific Railroad Company presented 
a list of their unsold, unpatented lands, viz., all of section 9,8. 3 


2% 


S. W.,and S. W. 3 13; N. W. }, S. E. }, and S. 3 S. E. LS ; all 
of 15, all of 17, all of 19, and all of 21, in township 18, range 5 west, 
to have the same erased from the tax list. 

On motion, the saine was granted. 

The Burlington and Missouri River Railroad Company preseuted, 
by their agent, L. Clark, an affidavit sworn to by A. E. Touzalin, 
land com’r of said railroad, a statement-and price-list of their lands 
in Boone Co., demanding that the board of equalization place the 
assessment of the B. & M. R. R. lands at the price as set forth in the 


price-list presented by said B. & M. R. R. C ompany, on which there 
was no motion taken. 
* * * * * * * 
On motion, adjourned to meet at 9 o’clock a. m. on April 21st. 
EDWIN BROADBENT, Chairman. 
Attest: JOHN PETERS, 
County Clerk. 


Commissioners’ Record, Sixty-eighth Session, April 21, 1875. 


Board met pursuant to adjournment, as board of equalization. 
Present: Com’rs Wilkinson, Broadbent, and Maricle, 
Several parties appeared before the board and had their assess- 
ments corrected. 
* * * * * + * 


On motion, adjourned to meet on the Ist Monday in July. 
EDWIN BROADBENT, Chairman. 
Attest: JOHN PETERS, 
County Clerk. 


08 I hereby certify that the above and foregoing is a true copy 
of the commissioners’ proceedings as appears on the records 
of Boone county, Nebr., as a board of equalization, year 1875. 
Witness my hand and official seal this 23rd day of July, A. D. 
1884. 
[SEAL. | JOHN PETERS, 
County Clerk, Boone County, Nebraska. 


Endorsed: Filed Aug. 4, 1884. Elmer D. Frank, clerk. 


Commissioners’ Record, Seventy-ninth Session, April 17th, 1876 


Commissioners met as board of equalization. 

Present: Commissioners Broadbent, Maricle, and Wilkinson. 

A great many complaints was made of the assessment of Man- 
chester precinct on stock and farm machinery, and the board cor- 
rected said assessment to correspond with the assessment of the other 
precincts of the county. Doran Clark, ag’t for Burlington and Mis- 
souri River railroad, “presented the affidavit of the 5. & M. R. R. 
land commissioners and price-lists of the B. & M. R. R. lands to the 
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board of equalization. The board knowing the charges set forth in 
the affidavit of A. E. Touzalin, land com’r of the B. & M. R. R. 
lands in Boone county to be false and a tissue of misrepresentation 
as # regards discriminating against the B. & M. R. R. Co. in as- 
sessments of their lands, therefore be it resolved that we see no 
reason in justice and equity to conform their assessment to the re- 
quirements of said company. * * * 

On motion, the amount of tax on $122.00 was refunded to M. B. 
Boardman on the assessment of the year 1874. 

On motion, adjourned to meet April 18th, 9 o’clock a. m. 
EDWIN BROADBENT, Chairman. 

Attest: JOHN PETERS, 
County Clerk. 


Exursit “ H.” 
Commissioners’ Record, Eightieth Session, April 18, 1876. 


Board met pursuant to adjournment, as board of equaliza- 
tion. 

99 Present: Commissioners Broadbent, Maricle, and Wilkin- 
son. 

On examination of the assessors’ returns of real estate, the board 
ordered the assessment on real estate of Shell Creek precinct reduced 
25 per cent., and the assessment on certain tracts of land in Cedar 
’ precinet raised, and the town lots of the town of Albion, the county 

seat, raised to $10.00 per lot. The assessment of Sackett and 
Crouche’s mill was raised to $4,000.00. * * * 
On motion, adjourned to meet April 19th, at 9 o’clock a. m. 
EDWIN BROADBENT, Chairman. 
Attest: JOHN PETERS, 
County Clerk. 
Commissioners’ Record, Eighty-first Session, April 19th, 1876. 
Board met pursuant to adjournment, as board of equalization. 
Present: Commissioners Broadbent, Maricle, and Wilkinson. 
A few changes was made on the assessment of personal property. 
* ** ~ * * * * 


On motion, adjourned. 
EDWIN BROADBENT, Chairman. 


, ; Attest: JOHN PETERS, 
County Clerk. 

I hereby certify the above and foregoing to be a true copy of the 
commissioners’ proceedings as a board of equalization, year 1876, 
as appears on the records of Boone county, Nebr. 

Witness my hand and official seal this 23rd day of July, A. D. 

4S 1854. | 
[SEAL. | JOHN PETERS, 


County Clerk, Boone Co., Nebr. 


Rie, a 


? Endorsed: Filed Aug. 4, 1884. Elmer D. Frank, clerk. 
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“Exuisit |.” 


Commissioners’ Record, Ninety-third Session, April 16th, 1877. 


Board met in regular session, as a board of equalization. 
Present: Commissioners Maricle, Wilkinson, and Broadbent. 
Minutes of last meeting read and approved. * * * 

One acre of trees was deducted from Joel Berry’s assesstnent. 

The land road tax was relinquished on town lots for 1876. 
100 A few corrections was made on personal property. 

Loran Clark, agent for the Bb. & M. R. R. Co., presented 
affidavit and price-list of said railroad land commissioner, on which 
the following action was taken with reference to the B. & M. R. R. 
Co.: Whereas the b. & M. R. R. Co. bave again, by their agent for 
Boone county, Hon. Loran Clark, presented to the commissioners 
of Boone county, sitting asa board of equalization, a list of their 
lands, with cash prices attached, accompanied by the affidavit of A. 
E. Touzalin, Esq.,land commissioner of said company, which said affi- 
davit charges county and precinct officials with unjust and whole- 
sale discrimination against said B. & M. R. R. Co. in the assessment 
of their lands in Boone county: 

Therefore resolved, Ist, that we, as commissioners of Boone Co., 
Nebr., repel the charges as false and a base slander upon the officers 
and actions of the officials of Boone county; resolved, 2nd, that 
whilst the B. & M. R. R. Co. persistently refuse to pay the legally as- 
sessed taxes upon their lands lving within the limits of Boone county 
and propose to continue such refusal in the face of court decisions 
and a perfect title to their lands, anything coming from said com- 
pany through its agents comes with an exceedingly bad grace and 
deserves only the contempt of this board and of the honest tax- 
payers of this county; resolved, 3rd, that the line of action pursued 
by the b. & M. Rh. R. Co. in repudiating its taxes has done more to 
cripple Boone county and retard her development than all other 
causes combined. 

All town lots assessed in the town of Albion at $2.00 per lot was 
raised to $3.00 per lot. * * * 

On motion, adjourned to meet April 17th, at 9 o’clock a. m. 

HARVEY MARICLE, Chairman. 

Attest: JOHN PETERS, 

County Clerk. 


Board met pursuant to adjournment, as a board of equalization. 
Present: Commissioners Maricle, Wilkinson, and Broadbent. 


101 On motion, the following was adopted, in the matter of re- 

mitting the county and school tax of Sackett and Crouch on 
their mill property for the year 1876: Whereas it has come to the 
knowledge of the county commissioners that they have no right to 
release any property from taxation under the new constitution, 
therefore be it resolved that the order releasing Sackett and Crouch 


ne. 


a 
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from taxes for the year 1876 be rescinded and the treasurer be in- 
structed to collect all taxes on the same. 

IX. Powell presented petition, signed by 140 tax-payers, asking to 
be released from taxes on his mill ‘property for the year 1877. The 
board not having authority to release any property from taxation, 
the petition was rejected. 

Two horses and one wagon was added to the assessment of R. 
Cummings. The assessment on section 25, township 18, range 7, 
was reduced to 75 cts. per acre. 

All unimproved real estate that was assessed at $4.00 per acre was 
reduced to $3.00 oe -..7. * 

On motion, adjourned to meet April 18th, at 9 o’clock a. m. 

HARVEY MARICLE, Chairman. 

Atiest: JOHN PETERS, 

County Clerk. 


Commissioners’ Record, Ninety-fifth Session, April 18th, 1877. 


Board met pursuant to adjournment, as a board of equalization. 
Present: Commissioners Maricle, Wilkinson, and Broadbent. 


~ 


Mrs. H. Kinzley’s real estate was reduced to $3.50 per acre; Sackett 
and Crouch’s lands reduced to $3.00 per acre; John Hare reduced to 
$2.00 per acre; N. G. Myers reduced to $3.00 per acre; Sackett 
and Crouch’s mill property was assessed at $4,500.00, and E. Powell’s 
mill property was placed at $3,000.00. After due deliberation the 
board was satisfied that an error existed in the assessment of Sackett 
and Crouch mill property for the year 1876, and, on motion, the 
same was placed at $3,000.00. 

On motion, adjourned to meet April 20th, at 9 o'clock 

HARVEY MARICLE, Chairman. 


102 Attest: JOHN PETERS, 
County Clerk. 


I hereby certify that the above and foregoing is a true copy of 
the commissioners’ proceedings as a board of equalization, year 
1877, on the records of Boone county, Nebr. 

Witness my hand and official seal this 23rd day of July, A. D. 
1884. 

| SEAL. | JOHN PETERS, 
3 County Clerk. 

Filed Aug. 4, 1884. 
ELMER D. FRANK, Clerk. 


At a session of the circuit court of the United States for the dis- 
trict of Nebraska continued and held, pursuant to adjournment, at 
the United States court-room, in the city of Omaha, on the eighth 
day of March, 1884, the Honorable Elmer 8S. Dundy, judge, being 
present and presiding in said court, the following, among other, pro- 
ceedings were had and done, to wit: 


ee 
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H. H. HunnEweELL 
vs. 210, D. 
BoARD OF CouNnTy COMMISSIONERS OF Boone County ef al. 


And now comes as well the said plaintiff, by its attorney, as the 
said defendants, by their attorneys, and thereupon this action comes 
on for trial before the court upon the issues joined between the 
parties ; on consideration whereof the court do find the issue in 
favor of the plaintiff, and do find that the taxes set forth in the said 
petition of plaintiff are void, as in said petition the said plaintiff 
has alleged. 

It is therefore ordered and adjudged that an injunction be, and 
the same is hereby, allowed, as prayed for in said petition of plain- 
tiff, and that the same is hereby made perpetual, and that the said 
defendants, The County .Commissioners and The Treasurer of said 
County, or their successors are hereby perpetually enjoined from col- 
lecting or in any way attempting to collect or in any. way inter- 
meddling with the taxes set forth in the said petition, and that the 
successors in office of the said defendants be, and the same are hereby, 


perpetually enjoined from collecting or in way intermeddling with 
| said taxes. 
| 103 And it is further considered that the said plaintiff recover 
against the said defendants its costs in and about this suit in 
this behalf expended, taxed to be — dollars. 
(Signed) ELMER 8S. DUNDY, Judge. 
Exuipit “ Kk.” 
| THe UNITED STATES OF AMERICA, | _ . 
. . + . > 
District of Nebraska, 
| I, Elmer D. Frank, clerk of the circuit court of the United States 
' for the district of Nebraska, do hereby certify that the above and 
| foregoing is a true copy of an order entered upon the journal of 
ft the proceedings of said court in the cause therein entitled ; that I 
| have compared the same with the original entry of said order and 
i} it is a true transcript therefrom and of the whole thereof. 
t Witness my official signature and the seal of said court, at Omaha, 
| in said district, this 28th day of July, A. D. 1884. 
| | SEAL. | ELMER D. FRANK, Clerk. 


Endorsed: No. 210, doc. D. United States circuit court, district 
of Nebraska. H.H.Hunnewell vs. B’d Co. Commissioners of Boone 
Co. et al. Copy of order of court. Ex. K. Filed Aug. 4, 1884. 
Elmer D. Frank, clerk. 
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In the Circuit Court of the United States for the District of Nebraska. 


‘THe County or Boone ) 

Us. | on as 

Tne BuRLINGTON AND Mrssourr River Rattroap Com- rem i 
PANY IN NEBRASKA and H. H. HuNnNewe te. } 


[In accordance with the order of the court and the stipulation 
made and entered into between the above-named parties, by their 
attorneys, I, C. P. Drennen, special examiner in chancery of the 
above-named court, commencing on the Sth day of July, 1884, 
took the testimony on the part and. behalf of the complainant in 
said cause, which testimony I have reduced to writing, as in the 

depositions following, each of the several witnesses, to wit, 
104. S$. H. Bollman, S. P. Bollman, Edwin Broadbent, Thomas 

Thompson Wilkinson, John Peters, Thomas H. Bowman, and 
Elmer D. Frank, before testifying, being by me duly sworn to testify 
the truth, the whole truth, and nothing but the truth touching such 
matters in the cause as were of them inquired, the counsel for the 
parties, to wit, J. S. Miller, Esq., for the complainant, and T. M. Mar- 
quett, Esq., for the respondents, appearing and examining the wit- 
nesses; and said counsel agree aud consent that the signatures to 
the said depositions shall be waived, and that the place of taking 
this testimony shall be changed from the office of the county clerk 
of said county to the office of Miller and Price, att’ys, in the town 
of Albion, in said county; and the said S. H. BoLuMAnN being about 
the age of 35 years and having been by me first cautioned and sworn 
to testify the truth, the whole truth, and nothing but the truth in 
the matter of controversy aforesaid, | did carefully examine the 
said S. H. Bollinan, and he did thereupon depose, testify, and say as 
follows, viz: ’ 

int. 1. State your name. 

Ans. 1. S. H. Bollman. 

Int. 2. Where do you reside and what office do you hold? 

Ans. 2. My residence is Albion, Nebraska, and | am county treas- 
urer of this county. 

Int. 3. State if as county treasurer you have the custody of the 
tax list of the county for the years 1873 to 1877, inclusive. 

Ans. 3. I have. 

Int. 4. State if the tax lists referred to are present. Are those the 
books? (Witness examines books.) 

Ans. 4. Yes, sir; these are the books. 

Int. 5. During what years? 

Ans. 5. From 1873 to 1877, inclusive. 

Mr. Mitter: We offer in evidence the tax lists of Boone county 
for the years 1873, 1874, 1875, 1876, and 1877. 

Mr. Marquetrr: We object, because it is irrelevant, immaterial, 
and incompetent. 


105 And also the said S. P. BottMay, being about the age of 
50 years, and having been by me first cautioned and sworn 
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to testify the truth, the whole truth, and nothing but the truth in 
the matter of controversy aforesaid, I did carefully examine the 
said S. P. Bollman, and he did thereupon, depose, testify, and say as 
follows, viz: 


Int. 1. State your name. 

Ans. 1. 8. P. Bollman. 

Int. 2. Where do you reside? 

Ans. 2. At Albion, Nebraska, Boone county. 

Int. 3. State, Mr. Bollman, what office, if any, you held during 
the years 1873 to 1877, inclusive. 

Ans. 3. 1 was treasurer of Boone county, Nebraska. 

Int. 4. State if as treasurer of Boone county for the years men- 
tioned you lad charge of and custody of the tax list for these 
years. 

Ans. 4. Yes, sir; I had, as the years transpired; the lists were in 
my possession as they were made and came into requisition from 
vear to vear. 

Int. 5. State if it was your duty as county treasurer to collect the 
taxes during those years. 

Ans. 5. Yes, sir. 

Int. 6. The taxes were payable to you, were they ? 

Ans. 6. Yes, sir. 

Int. 7. Mr. Bollman, state whether or not during any of those 
years mentioned the B. and M. Railroad Company ever paid or 
offered to pay any taxes on the lands assessed to them in Boone 
county. 


Objected to by defendants’ attorney as irrelevant and incom- 
petent. 


Ans. 7. As bearing upon that the company—I don’t remember 
the year particularly now, but it was along, perhaps had relation to 
the taxes of 1875—the company sent sheets and requested the ex- 
tension of their taxes on those sheets, and I think they were brought 

to me and left in my possession by an agent of the company. 
106 Ithink that was the way,and I extended and sent to the com- 

pany, by their direction, at a certain time, these extensions; 
but there never were any taxes paid on those years, according to my 
recollection, and there never seemed to be any arrangements made 
for payment except by filling out these sheets. Every year they 
lave made out these sheets and forwarded — to us or brought them 
in person. ‘They always prepared the lists, and sometimes they in- 
formed us or sent the lists there prepared, but no taxes was ever 
aid, 

Int. 8. Did anybody ever tender you any portion of the taxes for 
those years, from 1873 to 1877, inclusive? 

Ans. 8. No, sir; I thinknot. I have no recollection of any formal 
tender of money or any special amount in payment of those taxes, 
in part or in whole. I think there never was any such tender made 
to me personally. 

Int, 9. Now, Mr. Bollman, you may state whether or not you ever 
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made any effort with the railroad company directly or ever visited 
them at their office in reference to the taxes for those years; and, 
if so, state when and what was done. 


Objected to by def’ts’ att’y as irrelevant and immaterial. 


Ans. 9. I don’t know that [ could recall exactly the year, though 
it was quite an important circumstance that transpired. At the 
time of its transpiring some three or four years had passed, when 
these taxes were delinquent and unpaid. ‘The commissioners con- 
sulted together and concluded that they would try to obtain some 
of the taxes by compromise from the company. They authorized 
me to go down to Lincoln and confer with the railroad company, 
the land commissioner, and attorney of the company in relation to 
it, proposing to take at that time ten thousand dollars in full of all 
the taxes that had been assessed previous, and I think at that time 
that was perhaps one-third of the taxes that had been assessed up to 
that time—something like that, I think. I have never made any 

note of it. I would not be certain, but think it was about in 
107 that neighborhood. When I went to Lincoln I had some con- 

ference with the officials, and they gave me to understand 
soon after we began to talk about the matter that they could not 
enterlain a proposition of that kind—that is, they would not think 
of paying the proportion that was demanded; it was ten thousand 
dollars that was demanded, and intimated to me—I don’t know 
whether it was Mr. ‘Touzalin or Mr. Marquett who is here present— 
but there they or some of them intimated to me that if the county had 
asked four or five thousand they would have been willing to take the 
matter into consideration or would have given it some considera- 
tion—something of that kind. That is about as near as I can recol- 
lect the matter; and we had some little conference after that was 
made; but, as we could not telegraph from home here, after some 
delay the matter was given up and our conference in relation to it 
ended without any definite proposition or understanding in relation 
to it, and I returned home. ‘That was the end of that matter, prac- 
tically. 

Int. 10. Now, Mr. Bollman, give as near as you can the language 
of the officials of the B. € M. Company with whom you conversed 
and the objections they raised to paying these taxes. 

Objected to by defendants’ att’y as irrelevant, incompetent, and 
immaterial. 


Ans. 10. According to the best of my recollection, the land road 
tax was objected to as being wholly or entirely illegal, und also 
quite a proportion of the district school taxes, or the school taxes 
that were levied were regarded as illegal because of non-observance 
of legal requisitions and particulars in reference to the levy or as- 
sessment of these taxes, the voting of them, and the arrangements 
in the districts. A great many of the legal requirements were not 
met or only partly met, at the least. I think the company regarded 
them in general as not being a legal compliance with the law in 
such cases made and provided. 
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Int. 11. Now, Mr. Bollman, take this book, the tax list of 1878. 

I will call your attention, Mr. Bollman, to this writing in the 

108 margin on all the pages where the B. & M. lands appear. It 

is, “ Eradicated by the decree of tho U. 8. district court 

March, 1878.” I will call your attention to that writing on the mar- 

gin of each page. Now, Mr. Bollman, state, if you know, who did 

that writing and when it was done and under what circumstances 
that endorsement was put there. State fully. 


Objected to by def’ts’ att’y as irrelevant, incompetent. 


Ans. 11. I could not name the gentleman who did this. As to 
the time, it was some time after the action of the court in Omaha, 
and my recollection of it is that some gentleman came here and 
wished to see the tax lists and inquired of me and | brought them 
out, and he wade these entries right opposite the lands—talked 
something to me about the propriety of having them entered, and 
euiered them in hisown hands. The handwriting is not mine nor 
anybody’s that was a resident of the office. His action in making 
these indorsements in the tax lists seemed to be based upon the fact 
that the court had so decreed, and that it was right and proper to be 
done so. That is about all I remember concerning it. 

Int. 12. Did the man who made these entries represent himself to 
be in any way the agent of the B. & M. Railroad Company ? 

Ans. 12. I do not remember, Major, as to what was said in refer- 
ence to that matter. My impression was that he was acting in the 
interests of that company, but I- don’t remember any expression. 
Certainly that was the impression I had. 

Int. 13. Mr. Bollman, you state that when you went to Lincoln 
you consulted with certain officers of tie railroad company in refer- 
ence to these taxes. Can you mention who they were ? 

Ans. 13. Mr. Touzalin, | know, was one, and Mr. Marquett, who 
is here present, was another, and, I think, Mr. McFarland also. I 

think Mr. McFarland was in the office then. I don’t remem- 
109 ber any other definitely. ‘These were what we considered the 

proper sources to get at what was contemplated. ‘These three 
gentlemen were all I remember seeing and of being mixed up in the 
conferences we had. 

Int. 14. Were you county treasurer of Boone county at the time 
that endorsement was made on the books? 

Ans. 14. Yes, sir. 

Int. 15. Was that endorsement made on the tax list of each year 
from 1873 to 1877, inclusive, of all lands of the B. & M. Railroad 
Company? 

Ans. 15. It was the same endorsement. 

Int. 16. Made by the same party ? 

Ans. 16. I think so. I think it is in the same hand and by the 
same-party. I brought the books out to him as he called for them, 
and he turned through and made the entries or endorsements oppo- 
site all lands that were taxed in the name of the B. & M. Railroad 
Company. 

Int. 17. Did you ever make any proposition or overture to the B. 
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& M. Railroad Company concerning the taxes for those years other 
than as you have testified to? 

Ans. 17. I think not. I have no recollection of ever doing so. I 
certainly could not have had any authority to doso unless it had been 
deleg ated to me In some W ay. 


Cross-examination by Mr. MARQUETT: 


Int. 1. Mr. Bollman, do you reecollect—you say that you went to 
Lincoln authorized to settle the taxes from 1873 up to 1877, inclusive. 
Do you recollect the date of the time that you went to Lincoln to see 
Mr. ‘Touzalin and myself and others ? 

Ans.’ 1. I do not, Mr. Marquett, definitely.. I think it was prob- 

bly in 1875 or 1876. I think some two or three years had 

Int. 2. Wasn’t itin 1878? You could not have went there to 

have settled the taxes of 1877 in 1876, could you ? 
110 Ans. 2. No, sir; but I don’t think that as much time as 
that had elapsed, Mr. Marquett, before this proposition was 
made. 

Int. 3. You are not certain, then, what year it was? 

Ans. 3. No, sir, 1am not; but I feel quite certain in my own 
mind that there must a year or two have elapsed before the final 
consummation of the settlement through the commissioners them- 
selves. 

Int. 4. It might have been, then, as late as 1877 that you were to 
see us? 

Ans. 4. I would not say positively that it was that late, but I am 
inclined to think it wasn’t later than 1876. I don’t know but the 
records might divulge the exact date—that is, of the commissioners. 

Int. 5. At that time didn’t I make an objection to the taxes that 
there was a suit pending against us in the United States circuit 
court to set aside our titles to the land in Boone county ? 

Ans. 5. Yes; you did. 

Int. 6. I stated to you at that time that I didn’t know whether we 
had any title to the lands that the suit was pending to set aside the 
titles of? 

Ans. 6. Yes; I remember that you did make that objection and 
just sheen in the language that was stated. 

Int. 7. As a matter of fact, don’t you know yourself that there was 
a suit pending in the United States court, brought by the United 
States, to set aside our titles to the land in this county ? 

Objected to by pl’ff’s att’ys as immaterial. 

Ans. 7. I believe there was in the public papers or journals some- 
thing to that effect—that is, it is not a matter that 1 had specially 
attended to, but I believe that is the case. 

Int. 8. Mr. Bollman, you made no objections to this record that 
you spoke of as being by this party in the books in reference to the 
‘ancellation of these taxes? 

Ans. 8. No, sir; I did not. I supposed, the shape the mat- 
111 ter stood, that it was proper, and that this would be a kind 
of protection to the treasurer, in connection with the injunc- 

tion, ete. 
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Redirect examination by Mr. MILLER: 


Int. 1. Mr. Bollman, you stated in your cross-examination that 
you thought it was in 1876 that you went to Lincoln and had this 
conference with the ofticials of the B. & M. road. Now state whether 
or not that conference was had with reference to the taxes that had 
then accrued and not included the taxes of 1877. 

Ans. 1. My impression is, Major, that it had only reference to the 
time that was past, and that if we had come to terms it would only 
have settled the matter for the years past—that is, all that were on 
the tax books preceding that time—and that we would have started 
out on a new base if we had closed negotiations then. 


S. H. Botitman, recalled, testified as follows : 


By Mr. MILLER: 


Int. 1. Mr. Bollman, I believe you stated in your first examina- 
tion that you was treasurer of Boone county at that time ? 

Ans. 1. Yes, sir. 

Int. 2. State, if you know or have any means of knowing, the 
amount of bonded indebtedness of Boone county in March, 1878. 

Ans. 2. Yes, sir. 

Int. 3. State what it was at that time. 

Objected to by defendants’ attorney as irrelevant, incompetent, 
and immaterial. 

Ans. 3. You mean by that the indebtedness of the county? 

Int. 4. Yes, sir. 

Ans. 4. By the records thirty-seven thousand five hundred dol- 
lars. 

Int. 5. What was the bonded indebtedness of the various school 
districts of Boone county at that time? 


Objected to as irrelevant, incompetent, and immaterial. 


Ans. 5. Six thousand seven hundred dollars. 
Int. 6. What was the bonded indebtedness of Boone county in 
June, 1883 ? 


112 Objected to as irrelevant, incompetent, and immaterial. 


Ans. 6. About ninety thousand dollars; that is just approximat- 
ing. It may be a trifle less or a little more, but that is nearly the 
result of the bonded indebtedness of the county. 

Int. 7. What was the bonded indebtedness of the various school 
districts of the county in June, 1885? 

Objected to as irrelevant, incompetent, and immaterial. 

Ans. 7. I can’t tell youexactly. I can approximate to that; about 
seven thousand dollars. 

Int. 8. Has any of the tax upon the lands of the B, & M. Railroad 
Company for the years 1873 to 1877, inclusive, ever been paid to 
you since you have held the office of county treasurer of Boone 
county ? 
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Ans. 8. No, sir. 

Int. 9. Have any of them ever been tendered to you for those 
years? 

Ans. 9. No, sir. 

Adjourned by agreement and consent of the attorneys for the 
parties till 2 o’clock p. m., then to be continued at the same place. 


Pursuant to adjournment, as above stated, on the same day, viz., 
July 8th, 1884, at the hour of 2 o’clock p. m., I resumed the tak- 
ing of said depositions as follows, viz., J. 5. Miller, Esq., appearing 
for plaintiffand T. M. Marquett, Esq., for defendant. Not being 
able to complete the taking of said depositions by reason of the fact 
that certain witnesses are not present, | adjourn the further tak- 
ing of the same till Julv 9th, 1884, at the hour of 9 o’clock in the 
forenoon, then to be continued at the same place. 

C. P. DRENNEN, 
Special Examiner. 


. 


Pursuant to adjournment, as above stated, on the 9th day of July, 
1884, at the hour of 9 o’clock in the forenoon, at the same place, J. 
S. Miller, Esq., and T. M. Marquett, Esq., being present for the par- 
ties respectively, I resumed the taking of said depositions as fol- 
lows, viz: 


113 S. H. BoLiMan, recalled, testified as follows: 
Cross-examination by Mr. MARQUETT: 


Int. 1. You spoke of the bonded indebtedness of Boone county. 
What was the nature of that indebtedness and under what act, if 
any, were the bonds issued that made up the indebtedness in March, 
1878? 

Ans. 1. This bonded indebtedness contracted prior to March, 1878, 
that was the county warrants or orders that they had out and were 
not able to pay, and those bonds were called funding bonds and 
were issued under a special act of the Legislature of the State of 
Nebraska to enable the counties of Platte, Greely, Boone, Colfax, 
Sherman, and others to fund their indebtedness. 

Int. 2. Now, what did the indebtedness consist of, the bonded in- 
debtedness that was spoken of as being against Boone county in 
June, 1883? 

Ans. 2. In June, 1883, her bonded indebtedness would be ninety 
thousand five hundred dollars. 

Int. 3. But what did it consist of—in what kind of bonds? 

Ans. 3. It consisted of about thirty-seven thousand five hundred 
dollars of those bonds spoken of as being issued under this special 
act of the Legislature to enable those counties to fund their debt. 

Int. 4. And what else? 

Ans. 4. Twenty thousand dollars, I think, of seven per cent. bonds 
of the same nature in 1880. I think it is 1880; would not be sure 
as to that, and thirty-three thousand dollars in railroad bonds at 
eight per cent., bonds to enable us to get the branch of the U. P. 
road into this county. 

10—207 
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Redirect examination by Mr. MILuEerR: 


Int. 1. These funding bonds were issued to pay the outstanding 
indebtedness that had accrued against the county during the years 
from 1873 up to the time of the issuing of the bonds, was it not? 


Objected to as not being redirect examination and as calling for 
the opinion of the witness and not for facts. 


114 Ans. 1. Yes, sir; at least the greater portion of it. 


Recross-examination by Mr. MArquetrT: 


Int. 1. How do you know this? 

Ans. 1. The bonds were issued in 1876. 

Int. 2. Yes; but how do you know? Did you have anything to 
do with the issuing of the bonds? 

Ans. 2. No, sir. 

Int. 3. You were in no public office at that time? 

Ans. 3. I was not. : 

Int. 4. How do you know, then, it was issued to fund the war- 
rants? Do you know of your own knowledge? Have you any 
knowledge yourself? 

Ans. 4. Not of the transactions; I have not now. 

Int.5. You don’t know how many outstanding warrants there 
were at that time? 

Ans. 5. I do not. 

Int. 6. You simply know that it was claimed that these were 
issued to take up warrants? 

Ans. 6. Yes, sir. 

Int. 7. And as to how many outstanding warrants or how many 
were taken up you don’t know anything about them ? 

Ans. 7. No, sir; I don’t know exactly how many were out nor 
low many were taken up. 


And also the said Epwin Broappent, being about the age of 50 
years, and having been by me first cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, I did carefully examine the said Edwin 
Broadbent, and he did thereupon depose, testify, and say as follows, 
Viz: 

By Mr. MILuier: 


Int. 1. State your full name, Mr. Broadbent. 
Ans. 1. Edwin Broadbent. 
Int. 2. Mr. Broadbent, state where you reside. 
115 Ans. 2. I reside now near Cedar Rapids, Boone county, 
Nebraska. 

Int. 3. Where did you reside during the years 1877 and 1878? 

Ans. 3. I resided about three miles up the river from where Cedar 
Rapids now is, in this county. 

Int. 4. State what office you held during the years 1877 and 1878. 

Ans. 4. I was county commissioner of this county. 

Int. 5. Up to what time or what year were you county commis- 
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sioner? When did your office commence and when expire as 
county commissioner? 

Ans. 5. I don’t knowas I can do it, not having my mind charged 
with it particularly. 

Int. 6. Didn’t you take the office in January, 1877? 

Ans. 6. I think I was eccunty commissioner before that time. I 
think that was my second term, probably. 

Int. 7. Second term or second year? 

Ans. 7. Second term. I served two terms. That was probably 
my second term. 

Int. 8. It commenced on the first day of January, 1877, did it 
not? 

Ans. 8. Yes; I think it was. That would be my second term. 

Int. 9. Then when did it expire ? 

Ans. 9. In 1879 or 1880. 

Int. 10. It would be the first of January, 1880, wouldn’t it? 

Ans. 10. Yes; the Ist of January, but the fall of 1879 it would 
be. 

Int. 11. That is, that you would hold the office until the Ist of 
January, 1880? 

Ans. 11. Yes; that would be right. 

Int. 12. Now, Mr. Broadbent, state if, while you were county com- 
missioner during the years 1877 and 1878 you took any part in the 
efforts made by the county commissioners to collect the taxes due 
the county from the B. & M. Railroad Company; and, if so, state 
what you did. 


Objected to as being irrelevant and incompetent. 


116 Ans. I don’t think I took any part in trying to collect the 
taxes. 

Int. 13. Mr. Broadbent, were you acquainted with a man by the 
name of Adam Smith during any of those years? 

Ans. 18. Yes, sir. 

Int. 14. Now state, Mr. Broadbent, if vou had any transaction with 
Mr. Smith relative to the taxes on the b. & M. lands in this county 
for the vears 1873 to 1877, inclusive; and, if so, state what it was and 
when you first became acquainted with him and the circumstances. 
Go on and relate all the facts just as they occurred. 

Objected to as being irrelevant and incompetent and as hearsay. 


Ans. 14. Well, Adam Smith came here, and he said that he wished, 
as an individual, to buy one hundred thousand acres of land at that 
time belonging to the B. & M. Railroad Company in Boone county, 
and he said that he would not touch the lands unless the taxes 
could be removed, and he asked us, as county commissioners, if we 
would rebate the taxes that were then on the lands, and I, for my 
part, told him that we could not do any such thing. While I am 
well aware of that, said he, will you submit it to the court and al- 
low the court to remove? Yes,said I, | am willing for the court to 
decide. 
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Int. 15. Was that the first conversation that you had with Mr. 
Smith with regard to those taxes? 

Ans. 15. No, sir; prior to that I met him on the prairie, and he 
told me his business just as I have stated it, and I asked him, says 
1, Do you in any manner represent the railroad company? Says 
he, No. Says he, I came here as an individual to buy this land 
just the same as yourself or any other individual. That was the 
first conversation had. 


Mr. Marquetr: I object to the answer as incompetent. 


Int. 16. Mr. Broadbent, state as near as you can what time and 
where in the county you had this conversation ? 

Ans. 16. I could not state the time; I could state the place. 
117 Int. 17. Well, you can state in what year or what part of 
the year, can’t you ? 

Ans. 17. Not positively; [could not. I haven’t charged my mind 
with anything of the kind, and [ have no memorandum of it, and 
an’t remember. 

Int. 18. Well, state the place. 

Ans. 18. The place was between Dayton and Mr. Files’ house, on 
Mr. Files’ place near Dayton. 

Int. 19. Now, Mr. Broadbent, state how that conversation com- 
menced and what was said and done. Give as near as you can the 
language and what he asked you to do. 


Objected to as being incompetent. 


Ans. 19. Well, I have already stated about all the conversation, 
with the exception of what you speak of now. He asked meif | 
would come over here to see something about a settlement with re- 
gard to the taxes on the b. & M. Railroad Company’s lands 


Mr. Marquetr: Come over where ? 
Witness: To the county-seat, as a county commissioner and then 
this conversation followed, as I have already stated. 


Int. 20. Well, did you come over here ? 

Ans. 20. Yes, sir; I did. 

Int. 21. Now, state, Mr. Broadbent, what took place here at the 
county-seat between the board of county commissioners and Mr. 
Smith relative to these taxes—what was said and done. 


Objected to as irrelevant and incompetent. 
Ans. 21. Well, we met here in the court-house, and I think at 


that time he produced a letter of introduction from the Central Rail- 
road Company of Illinois 


Mr. Marquetrt: I object to his stating any of the contents of the 
letter as being incompetent. 


Wirness: I was going to say that Mr. Smith was recommended 
to us aS being an honorable business man. 


Int. 22. Was that in the letter ? 
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Ans. 22. Yes, sir; it was in the letter, and that he had 
118 bought a large amount of land from that company—that is, 
the Central Illinois Company—and that he had improved it 
and bad sold out the lands and everything, and then he went on to 
talk about the tax here. He asked us if we would be willing to re- 
mit the taxes on the B. & M. lands in this county, and I told him 
that it would be contrary to the law, even if we were willing to do 
it; and he said, Are you willing to submit it to the court? And I 
said, Yes; we are willing to submit it to the court and let the court 
decide. Then there was an agreement drawn up between the county 
commissioners and Mr. Adam Smith about to that effect. 


Mr. Marquett: A written agreement ? 
Witness: Yes, sir; awritten agreement. It was left in the hands 
of the county clerk. 


Mr. Marquert: “I now move to strike out all the evidence given 
by this witness in reference to any and all conversations with Adam 
Smith, for the reason it appears that there was a written contract 
embodying the contract between them.” 


Mr. MILLER: 


Int. 23. Now, Mr. Broadbent, go on and state, as near as you can, 
what else transpired there. 

Ans. 23. I don’t remember anything else. 

Int. 24. Was that all that was done ? 

Ans. 24. That is all that | remember now. 

Int. 25. Is what you have stated as being the contract between 
the commissioners and Mr. Smith the substance of that contract? 


Objected to as being incompetent and hearsay. 


Ans. 25. I have in substance answered that question. 

Int. 26. What became of that contract ? 

Ans. 26. I don’t know. It was in the court-house the last I saw 
it, and I don’t know. 

Int. 27. Was it on file? 

Ans. 27. I don’t know anything about that. 

Int. 28. Was it delivered to the county clerk to be kept ? 

Ans. 28. It was in his hands, I believe. 
119 Int. 29. Did you ever see it afterwards ? 
Ans. 29. I don’t remember that I did. 

Int. 30. Did you ever read it after that? 

Ans. 30. I don’t remember that I did. 

Int. 31. Who was present, Mr. Broadbent, at this meeting? 

Ans. 31. The meeting you have spoken of? 

Int. 32. Yes. 

Ans. 32. There was Mr. Adam Smith and me, and Mr. Harvey 
Maricle and Loren Clarke were some of them. Mr. Bollman, the 
county treasurer, was in the room,! think, and Mr. Peters and some 
others that I could not name now; there was quite a number there. 
Mr. Doc. Lewis, I believe, was there. 

Int. 33. Was Mr. Maricle one of the commissioners ? 
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Ans. 33. Yes, sir; he was. 

Int. 34. When did you meet with Mr. Smith on the question of 
these taxes ? 

Ans. 34. I could not tell. 

Int. 35. Did you have any other meetings in reference to the 
matter? 

Ans. 35. Yes, sir. 

Int. 36. Where were they ? 

Ans. 36. I don’t really know how to answer you. We sometimes 
would meet Mr. Smith here at the court-house to talk over some 
things, and at one time we was talking over the matter and we 
spoke of ratifying this—probably what you have reference to. He 
wanted to ratify this contract that was made at the time spoken of. 

Int. 37. When was that ? 

Ans. 37. I can’t give any dates. 

Int. 38. During what year ? 

Ans. 38. It was probably 1878. 

Int. 39. During 1878? 

Ans. 39. I think like enough it was. 

Int. 40. Was it before or after you went to Lincoln ? 

Ans. 40. It was before we went to Lincoln. 

120 Int. 41. What did you do at that time? 

Ans. 41. I was going to say that I said for my part [ should 
like to have counsel with regard to it before we ratified it—in the 
court-house that conversation was—and they said that was all right 
and proposed that we should go somewheres to get counsel and 
ratify this contract, and it was finally agreed to go to Lincoln and 
get counsel and ratify the contract. 

Int. 42. Who first proposed to go to Lincoln ? 

Ans. 42. I could not tell you. I don’t remember. 

Int. 43. Mr. Broadbent, go on and give the language of yourself 
and Mr. Smith at that time as near as you can. 


Objected to as being incompetent. 
Int. 44. Give it as near as you can, as you did last Saturday at 
your house. 


Objected to for the reason that the witness was not under oath 
last Saturday and as incompetent. 


Int. 45. Detail the conversation in detail, as you did to me. 
Objected to as being incompetent. 


Ans. 45. Well, I have already told it—that is, I would have to re- 
peat it over again. 

Int. 46. Well, go on as you have just started in. 

Ans. 46. I said that I wanted counsel, and I proposed to go to Fre- 
mont or some other town where we could get an attorney that was 
disinterested in the case and that would be our attorney, so that 
neither us nor the county would do anything but what was legal 
and right, and that was the object that I had in this suggestion. 

Int. 47. I believe you didn’t state who suggested going to Lincoln ? 


a. 


ee eee 


PP ae me . 


—— 
— oe —— 
o 
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Ans. 47. I said I didn’t know. It was suggested by some one, but 


I didn’t notice 

Int, 48. Who was present at this meeting ? 

Ans. 48. I think, if I remember right, Mr. Bollman and 
12) Mr. Wilkinson and myself and Mr. Adam Smith and John 
Peters. 

Int. 49. What next transpired in the negotiations for settlement 
of this tax business? Go on and give it in detail in your own lan- 
guage. 

Ans. 49. There was nothing more done until we got to Lincoln 
in regard to it. 

Int. 50. You went to Lincoln, did you? 

Ans. 50. We made arrangements to go to Lincoln and we went 
on a certain day in regard to it. 

Int. 51. What did you do when you got to Lincoln? 


Objected to as being irrelevant and incompetent. 


Ans. 51. When we got to Lincoln we inquired for an attorney to 
act for Boone county. 

Int. 52. Where did you go in Lincoln—to what office ? 

Ans. 52. Went to the B. & M. Railroad Company’s office. 

Int. 538. Did you make the inquiry there for the attorney ? 

Ans. 53. Yes; we talked to some individuals there. 

Int. 54. Now, then, what was said to you there by the individuals 
of whom you inquired? 


Objected to as being incompetent and hearsay. 


Ans. 54. They recommended Mr. Sessions as being a suitable man 
for the business, 

Int. 55. Did they recommend anybody else? 

Ans. 55. No, sir. 

Int. 56. Well, what did you do then ? 

Ans. 56. We had him sent for. 

Int. 57. Had him sent for? 

Ans. 57. Yes, sir. 

Int. 58. Just go on and state whether he cameand where he came. 

Ans. 58. He came to where we were. 

Int. 5Y. In the railroad office ? 

Ans. 59. Yes, sir. 
122 Int. 60. Now, Mr. Broadbent, state what was said to Mr. 
Sessions at that time and give his answer. Repeat the con- 

versation, as near as you can, that you had with Mr. Sessions with 
reference to this matter. 


ee 


Objected to as being hearsay and being ineompetent and irrele- 
vant. 


Ans. 60. I asked Mr. Sessions what we could do with regard to 
the collection of the taxes on the B. & M. Railroad Company’s lands 
in Boone county. His answer was that they wasn’t worth that— 
(snapping his fingers). 
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> y . = 
Int. 61. Was that the first conversation that you had with Mr. 
Sessions about it ? 1 
Objected to as being incompetent. + 
. . 4 
Ans. 61. I believe it was. 
Int. 62. Had you stated to Mr. Sessions any of the particulars 
relative to these taxes, what they were, how they were levied, or ‘uid 
what had been done with regard to them before that ? 


) 
2 


- 


Objected to as incompetent. 


Ans. 62. No, sir; that was the first that I ever said to him. te 
Int. 68. Now, Mr. Broadbent, what next was said by either your- 


self or the commissioners? Who was there with you ? 


Objected to as being incompetent. 


Ans. 63. Mr. Wilkinson and Mr. Bowman. 
Int. 64. Who was Mr. Bowman ? 


Objected to as being incompetent. 


Ans. 64. He was one of the commissioners—the one that took the 
place of Mr. Maricle. 
Int. 65. Who else was there ? 


Objected to as being incompetent. 


Ans. 65. Mr. Peters was at the place, but I would not be positive 
that he heard this conversation. Mr. Wilkinson and Mr. - 

123 Bowman were present when this conversation was going on. 
Int. 66. Who did the talking at that time ? 


7 


Objected to as being incompetent. 


Ans. 66. It was me just at that time. 
Int. 67. Who else was present there ? 


Objected to as being incompetent. 


Ans. 67. I could not say that there was any one present at that 
time but Mr. Wilkinson, Mr. Bowman, and myself and Mr. Sessions. 
That is all that I remember now. 

Int. 68. What conversation next occurred ? 


Objected to as being incompetent. 


Ans. 68. I asked him what could be done with regard to that. - 
Int. 69. What was his answer? Go on now, Mr. Broadbent, and 
in your own language detail what was said and done there. 


Objected to as being incompetent. 


Ans. 69. He said there was no way that they could be disposed of, 
only to submit it to the court and let the court grant a perpetual 
injunction on all illegal taxes, and I told him that we was willing 
to submit it in that way and let the court decide it. 

int. 70. What was next said or done in reference to it ? 

Ans. 70. I don’t remember anything further till they drawed up 
some writings to be presented to the court. 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &¢c., ETAL. 8] 


Int. 71. Who drew up those writings ? 

Ans. 71. | suppose that Mr. Sessions did. I didn’t see them 
drawn up,as [ remember. We depended on him to do it,and he 
presented them to us afterwards. I suppose that he done it. 

Int. 72. Was it done right then and there—these papers drawn up ? 

Ans. 72. | think it was. 

Int. 73. This was in the office of Mr. Touzalin, was it not? 

Ans. 73. | believe it was. That is what I understood—that it was 

his office. 
124 Int. 74. Now, state what those papers were—that is, what 
was the nature of them. 


Objected to as being incompetent, the papers being the best evi- 
dence. 


Int 75. Just give it in your own language and give what you was 
trying vs accomplish and what you did accomplish there. 


Objected to as being incompetent and as calling for the opinion 
of the witness as to what the writings contain. 


Ans. 75. Well, if i might be allowed, I think I could give you my 
idea in a very few words with regard to this whole thing. My idea 
is, as I have already stated, we, as county commissioners, nor any 
other power less than the Legislature, had a right to remit any taxes 
that was legally levied, and ‘that our object was to have removed 
anything that was not legal and could not be colle ed, so that the 
lands might be settled, and we could go on with improving the 
country. ‘This was our main object and what we was trying to do. 
We didn’t attempt to remove any taxes — was legal; we didn’t 
claim that we had any right to,and we didn’t atte mpt to do any- 
thing but what was right and legal, and as we understood the law. 

Int. 76. Now, Mr. Broadbent, did you read the paper that was 
drawn up at that time? 


Objected to as being irrelevant and incompetent and as leading. 
Ans. 76. No, sir. 

Int. 77. Was it read in your hearing? 

Objected to as being irrelevant, incompetent, and leading. 


Ans. 77. Yes. 

Int. 78. How long, Mr. Broadbent, were you and the commission- 
ers engaged in this conversation on and in, the making of these 
writings before they were completed at that time? 

Ans. 78. I could not tell just how long. It was all done that 
evening before we went to bed. 

Int. 79. About what time did you arrive in the city of 
125 Lincoln, as near as you remember ? 

Ans. 79. It was some time between noon and night, but I 
could not tell the time; I had no way of knowing the time. It 
was a long before dark and it was some time in the afternoon. 

Int. 80. What time in the afternoon or evening did you complete 
this business ? 
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Ans. 80. I can only approximate the time. It was probably nine 
o’clock, as near as I can tell—something near that time. 

Int. 81. After the lighting of the lamps? 

Ans. 81. Yes, sir. 

Int. 82. Do you remember the month in which this occurred ? 

Ans. 82. I think it was in January. 

Int. 88. 1878, was it ? 

Ans. 88. Yes, I think it was. 

Int. 84. Now, Mr. Broadbent, was Mr. Smith in the room during 
the time of this interview with Mr. Sessions ? 

Ans. 84. I don’t think he was. 

Int. 85. Was he in there, Mr. Broadbent, when you completed 
this transaction ? 

Ans. 85. I don’t remember that he was; don’t remember whether 
he was or not; don’t remember of seeing him there at the time. 

Int. 86. Was he there before you commissioners and Mr. Sessions 
left the office of Mr. Touzalin ? 

Ans. 86. I don’t remember seeing him there that evening after 
we commenced this conversation with Mr. Sessions—not in that 
room. 

Int. 87. Did you see him anywhere else in company with Mr. Ses- 
sions that evening ? 

Ans. 87. I never saw him in company with Mr. Sessions that 
evening at all. 

Int. 88. Did you see him in company with Mr. Sessions the next 

morning ? 
126 Ans. 88. No, sir. 
Int. 89. Who paid Mr. Sessions for his services as attorney ? 

Ans. 89. I could not tell you. 

Int. 90. Did you have any conversation with Mr. Smith at that 
time relative to the fees of Mr. Sessiuns? 


Objected to as leading and as being irrelevant and incompetent. 


Ans. 90. I think the next morning Mr. Smith told us that he 
would see that Mr. Sessions was paid; that the county need not pay 
that. I think that was next morning. 

Int. 91. Did you have any conversation with Mr. Smith relative 
to the fees of the county commissioners and their expenses to Lin- 
coln? 

Ans. 91. Mr. Smith said he would pay that out of his own pocket, 
and he paid us. 

Int. 92. Mr. Broadbent, have you ever seen the papers which you 
say were drawn up at this time in Mr. Touzelin’s office since that 
time? 

Ans. 92. No, sir; not that I remember. 

Int. 93. Have you ever heard them read since that time? 

Ans. 93. I might have heard them read in the court-house, but | 
could not 

Int. 94. Did you sign the papers that were drawn up there? 

Ans. 94. Yes, sir. 

Int. 95. Did all three of you sign them‘ 


, 
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Ans. 95. I believe we did. 

Int. 96. Did Mr. Peters sign them ? 

Ans. 96. I believe he did. I could not be positive about that, 
though. 

Int. 97. How many papers were there, Mr. Broadbent, if you re- 
mem ber ? 

Ans. 97. I could not tell; don’t remember any but the one. 

Int. 98. You don’t remember but one? 

Ans. 98. No. 
27 Int. 9%. Whe read the papers to you at that time? 

Ans. 99. Don’t remember that; they were read by some 
one, but don’t remember who. 

Int. 100. Don’t remember who read them ? 

Ans. 100. No. sir. 

Int. 101. Do you remember whether it was Mr. Sessions or Mr. 
Touzalin ? 

Ans. 101. I don’t think 1! was Mr. Touzalin; I don’t think Mr. 
Touzalin was there. 

Int. 102. Now, Mr. Broadbent, did you ever have any further 
conversation with Mr. Sessions, or did any of the commissioners 
ever have any further conversation with Mr. Sessions in your pres- 
ence, relative to the prosecution of any case or defending any case 


in connection with these taxes? 


Objected to as being incompetent. 


Ans. 102. No, sir. 

Int. 103. Then all the conversation and all the contracts and all 
the stipulations and agreements that you ever made or signed in 
connection with this matter was done and signed that night in Mr. 
Touzalin’s office? 

Ans. 103. No, sir; afterwards the same business was brought up 
here in commissioner’s meeting. 

Int. 104. And that was ratifying the same thing, was it not? 

Ans. 104. Yes, sir; that was ratifying the same thing. 

Int. 105. That was the same transaction ? 

Ans. 105. Yes, sir. 

Int. 106. You never made any other agreements or stipulations ? 

Ans. 106. No, sir. 

Int. 107. Do you remember, Mr. Broadbent, how that paper was 
signed ; whether it was signed, board of county commissioners, or 
just signed in your names, without any reference to your being com- 

missioners, as individuals? 
128 Ans. 107. i don’t remember. 

Int. 108. Mr. Broadbent, did you, in company with Mr. 
Sessions, or did the county commissioners as a board ever examine 
the tax list, the assessment-rolls, of those years, from 1873 to 1877, 
carefully and with a view to ascertain their legality or illegality ? 

Objected to as being irrelevant and incompetent. 


Ans. 108. No: I think not. 
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Int. 109. Mr. Broadbent, did you see Mr. Smith or did Mr. Smith 
in your presence pay or offer to pay Mr. Sessions any fees? 


Objected to as being incompetent and irrelevant and as leading. 


Ans. 109. No. 

Int. 110. Did the county commissioners, to your knowledge, ever 
pay Mr. Sessions anything for his services ? 

Ans. 110. No, sir. 

Int 111. Was there ever any bill presented to the county commis- 
sioners claiming any fees for Mr. Sessions ? 


Ans. 111. No. sir. 


Adjourned, by consent and agreement of the attorneys for the 
parties, till the hour of 1.30 o’clock in the afternoon, then to be con- 
tinued at the same place. 

C. P. DRENNEN, 


Special Kxamine i. 


Pursuant to adjournment, as above stated, on the same day, viz., 
July 9, 1884, at the hour of 1.30 o’clock in the afternoon, at the 
same place, J.S. Miller, Esq., and T. M. Marquett, Esq., appearing 
for the parties respectively, I resumed the taking of said depositions 
as follows, viz: 


EDWIN BROADBENT, in continuance of his testimony, further 
deposes, testified, and said as follows, viz: 


By Mr. MILLER: 

Int. 112. Mr. Broadbent, have you stated the substance of all the 
conversation you had with Mr. Sessions at the tine you spoke of, 
in the office of Mr. Touzalin ? 

Objected to as being incompetent. 


129 Ans. 112. No; not entirely. There was one thing that 

occurred the time he read the paper to us. I didn’t think it 
would be the right time to speak of it, but probably I bad better 
speak of it now, when I think of it. When he came to the word 
illegal taxes he said, We must be careful to have this word read 
illegal taxes. I said, Yes; if there is a dollar that can be collected, 
says I, we will want it. 

Int. 113. Mr. Broadbent, do you think you could remember the 
terms and conditions of the paper that you signed at that time if 
you should hear it read or read it? 

Ans. 113. I think I could, most of it. I have a general idea of it. 
I could not give it every word, probably. | 

Int. 114. Take that contract, Mr. Broadbent, and see if that is the 
document that you signed or that you intended to sign. 


Mr. Marquett: I object to the latter part of this question as 
valling for the opinion and intention of the witness and as incom- 
petent. 

Mr. Miter: I want to call your attention, Mr. Broadbent, to the 
last three lines or four lines of that paper (handing witness a paper). 
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Ans. 114. No; this latter part of it I never remember hearing it 
read or seeing, nor I never signed anything of that kind. 


Answer objected to as being incompetent. 

Int. 115. Now, Mr. Broadbent, that is your signature there, is it? 
(Witness here examines the paper handed him by Mr. Miller.) 
Ans. 115. Yes, sir. 


(The paper was here introduced in evidence and is hereto attached, 
marked “ Exhibit B,” and made part of this testimony.) 


Int. 116. Now, Mr. Broadbent, calltug your attention to this lan- 
guage of this paper: “ And to enter into the necessary stipulation 
and to have decree of court entered up in the circuit court of the 

United States for the district of Nebraska eradicating the 
1380 ~=whole of the taxes now charged against the lands of the first 
and third parties for the above years, all of said taxes having 
been examined and agreed upon as illegal.” Now,I want to ask 


you, Mr. Broadbent, when you signed that paper did you know that 


ae) 
that language was in the paper ? 


Objected to as being incompetent. 


Ans. 116. No; I never knew it was there. 

Int. 117. Now, then, Mr. Broadbent, if you had known that that 
writing that you signed contained that language just referred to 
would you have signed that stipulation ? 


Objected to as being incompetent and leading. 


Ans. 117. No. sir: I would not. 
Int. 118. Mr. Broadbent state the circumstances how you came to 
sign that stipulation with that language. 


Objected to because the witness had been over it before. 


Ans. 118. I placed perfect confidence in Mr. Sessions as our attor- 
ney, and when he called upoh US LO sign the papers we signed 
them. Wesupposed that he was a man that was honorable and 
right, and when he called upon us to sign the papers we signed the 
papers. 

Int. 119. Then you signed the papers without reading them or 
looking at their contents” 

Objected to as being incompetent and leading. 

Ans. 119. Yes, sir. 


Cross-examination by Mr. MARQuETT: 


Int. 1. Mr. Broadbent, you state you had several conversations 
with Mr. Smith—that is, Adam Smith—and then you say you em- 
bedied the agreement you had with him in a written agreement— 
that is, the county commissioners of Boone county made a written 
agreement with Mr. Smith. 

Ans. 1. Yes, sir. 
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131 Int. 2. And that agreement as made by you is a correct 
one, is it? 

Ans. 2. It was intended to be; yes, sir. 

Int. 3. Is this the agreement? Is that your signature? Look at 
that agreement. 

(An agreement is here handed to witness, dated the 18th of July, 
1877, by and between Harvey Maricle and Edwin Broadbent, county 
commissioners of Boone county, and Adam Suiith, of Chicago, a 
copy of which is hereto attached, marked “ Exhibit A.”) 

Ans. 3. Yes, sir; that is my signature. 

Objected to as incompetent and immaterial, for the reason that 
the same is not made a matter of record and was never ratified by 
the action of the county commissioners. 

Int. 4. Now, Mr. Broadbent, this contract, then, that I have shown 
you is the contract between the county commissioners of Boone 
county and Mr. Smith ? 

Ans. 4. | suppose so. 

Int. 5. You had a written contract, didn’t you, made between Mr. 
Smith and the county commissioners ? 

Ans. 5. Yes; it was a contract made between us, and it wasn’t 
placed on record at that time; neither was it considered binding at 
that time, but was to be ratified at some future time. 

Int. 6. Now, you went to Lincoln, and this other paper or papers 
that you refer to as drawn up at Lincoln was the mode by which you 
ratified this contract with Mr. Smith ? 

Objected to as being incompetent. 

Ans. 6. That was the intention, but I claimed that they do not 
correspond with our first agreement. It don’t agree with our first 
agreement. 

Int. 7. Now, you claim that Mr. Sessions didn’t do as you thought 
he was goirg to do, do you? 

Ans. 7. I don’t blame Mr. Sessions or anybody else, but | 
132 = claim that that writing was not in accordance with our inten- 
tions. 

Int. 8. Mr. Sessions went on, didn’t he, and had a decree of court 
entered—that is, the stipulation was carried out and a decree of 
court entered, was it not? 

Objected to as being incompetent. Question withdrawn. 

Int. 9. Do you think that the settlement with the company was a 
bad one for the county ? 

Objected to as being incompetent and immaterial and as calling 
fur the opinion of the witness. 

Ans. 9. No, sir; I do not. 

Int. 10. Isn’t it a fact that shortly after this agreement and the 
wiping out of these taxes by the court that the whole thing was 
ratified by a public meeting here, where all the public were invited 
to attend ? 


a 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &c., ET AL. 87 


Objected to as incompetent, the record being the best evidence. 


Ans. 10. I don’t remember any such meeting. 
Int. 11. There was no public meeting? 

Ans. 11. Not that I remember. I don’t know of any such; could 
not say there was not. I don’t know. 

Int. 12. What was the real consideration for this settlement that 
you first agreed to make with Mr. Smith? What was he to do in 
order to make this settlement—that you wer to have the taxes wiped 
out? 


Objected to as immaterial. 


Ans. 12. He was to make a graded road from Albion to Silver 
Creek, and he was to get settlers on this land—to sell it out to actual 
settlers. 

Int. 13. Where was that road to be built from ? 

Ans. 18. From Albion to Silver creek, on the U. P. railroad. 

Int. 14. He went on and did his part of the contract, didn’t he? 


Objected to as being incompetent and immaterial. 


133 Ans. 14. Yes, sir. 

Int. 15. Mr. Broadbent, you intimated that Mr. Sessions, 
your attorney, didn’t do right. Now, in what respect did he do 
wrong ? ’ 7 3 rib | 

Ans. 15. He done wrong either in writing different from our in- 
tentions or allowing it to be wrote and presenting it to court. 

Int. 16. Did he do anything wrong in presenting the matter to 
court that you know of? 

Ans. 16. I don’t know what he presented in court, but the papers 
that were represented to me as being presented to court were not 
according to my intentions, at least. I -won’t speak for anybody but 
niyself in that case. 

[nt. 17. Your intention was to have Mr. Smith work out the legal 
taxes in building this road, and then to go on and collect them as 
if he hadn’t worked them out. Was that your intention? 

Objected to as being immaterial and not cross-examined. 

Ans. 17. No, sir; it was.not. 

Int. 18. Was it your intention that you should collect all the legal 
taxes, and that he should do this work on top of that? 

Objected to as being immaterial and not cross-examination. 

Ans. 18. It was my intention that the taxes should be collected 
by law, and then that he should do as he pleased about this work. 
That was his business; it wasn’t ours. 

Int. 19. Now, when did you first find out that Mr. Sessions hadn’t 
done just as you intended he should do, and when did you first 
speak about it? 

Objected to as being immaterial. 

Ans. 19. I never did find out. I have siated that, as it appears 
to me, from what I know about it; that isall. I never knew it was 
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presented in court. I say that if he presented that paper as it was 

represented to me that he had done—that he had presented—that 
that was not in accordance with our intentions. 

134 Int. 20. And was not in accordance with the agreement of 
Smith ? 

Ans. 20. Yes; and was not in accordance with the agreement of 
Smith, as I understood it. 

Int. 21. You knew that the decree had been entered cancelling 
all these taxes, and that they were cancelled here on the records, 
didn’t you? 

Ans. 21. I understood so. I didn’t know it to my own knowl- 


, % 


Int. 22. You understood so at the time that the transaction was 


Ans. 22. Yes, sir. 

Int. 23. And you supposed it was all so? 

Ans. 23. I supposed it was all so. 

Int. 24. That was about the time that the decree was entered, | 
suppose, and those taxes cancelled here? 

Ans. 24. Yes, sir. 

Int. 25. In what year was that? 

Ans. 25. I don’t remember. I am not sure whether it was in 1878 
or 1879; one of those two years. 

Int. 26. It was in the. year in which these pretended agreements 
were made, was it ? 

Ans. 26. | am not sure whether it was in that year or the next 
year. It was right along as soon as it could be brought about in 
court. 

Int. 27. You have talked about the settlement of this matter of 
taxes with different persons since it happened ? 

Ans. 27. Yes, sir. 

Int. 28. Talked with Mr. Touzaliv, haven’t you ? 

Ans. 28. I don’t know whether I have or not. 

Int. 29. Talked with Mr. Peters? 

Ans. 29. Yes, sir; I suppose I have. 

Int. 30. Talked with Mr. Cumings? 

Ans. 30. Yes, sir; I suppose I have. 
135 Int. 31. And talked with others in the county ? 
Ans. 31. I think like enough I have. 

Int. 52. Have you, to any of these persons, intimated that Mr. 

Sessions hadn’t done right? 


Objected to as being incompetent and immaterial. 


Ans. 32. I don’t know that I have, for I don’t know that he had. 
I don’t know but what he has done everything all right. 

Int. 33. Now, did you learn anything differently until you talked 
with Mr. Miller here ? 

Ans. 33. l understood it differently. I understood from different 
ones. I understood this had been brought into court in this shape, 
and I told them it was a lie. 
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Int. 34. When did you first speak to Mr. Brown and Mr. Files 
about Mr. Sessions’ action ? 

Ans. 34. I could not tell you the time, but at the time that there 
was some feeling on the subject here in the county by the people 
and against the commissioners. They said that we as commis- 
sioners had said that all the taxes here—in the county here—were 
illegal. 

Int. 35. Well, just give the time when you first spoke to them. 

Ans. 35. I can’t give you the time. 

Int. 36. Well about the time—what year ? 

Ans. 36. I never expected to be called on in this matter at all. I 
am not at all prepared and I don’t know. 

Int. 37. Was it six months ago? 

Ans. 37. Yes; more than a year ago, and probably more than two 
years ago, and probably more than three years ago. 

Int. 38. Was it ten years ago? 

Ans. 58. No; it might have been three years ago, and probably— 
[ think it was. 

Int. 39. Some people were condemning you and you were defend- 

ing yourself—that is the way you got to talking about it? 
136 Ans. 39. Yes, sir; that was the way of it. 
Int. 40. You thought the best thing you could do was to 
shove the whole thing on Sessions? 

Ans. 40. No, sir; it is no such thing. I didn’t want to shove it 
on Sessions or anybody else. 

Int. 41. Just say no, then. 

Ans. 41. No; it wasn’t. I simply told the truth. 

[nt.42. Now, Mr. Broadbent, I will ask you this question: Haven't 
— said and acted upon the theory that this settlement was all right 
up till within a short time ? 


seme 


Cd 


Objected to as being immaterial and incompetent. 


Ans. 42. I considered it right in this way, that it had proved a 
good thing for the county and the best thing that | could con- 
celve of. 

Int. 45. Under all the circumstances ? 

Ans. 43. Yes. 

Int. 44. You say that Mr. Smith, after the agreements were all 
made at Lincoln, the business all transacted, told you that he would 
pay Mr. Sessions and pay your expenses there and back. Was this 
after all the business was transacted ? 

Ans. 44. It was the next morning after those papers were drawn 
in Lincoln. He told us so in Lincoln, at the hotel, before we left. 

Int. 45. Now, isn’t this what was said, that you said that the 
county had no money, and that you thought, in addition, that he 
ought to pay the expenses? 

Ans. 45. | don’t think I did. 

Int. 46. Well, didn’t any of the commissioners say that? 

Ans. 46. I couldn’t tell you. 

Int. 47. Did Mr.Smith say that since he had bought a large tract 
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of land he would be a large tax-payer, and that he would pay 
this? 

137 Ans. 47. I don’t remember any such language as that. He 
said that the county should be at no expenses on that trip; 

that he would pay our expenses and our per diem out of his own 

pocket and we needn’t be at any expense about Mr. Sessions’ fees ; 

that he would see that they were paid. 

Int. 48. Now, was there anything said about paying vour fees or 
Mr. Sessions’ until after the papers were all drawn up and signed 
and the agreement made? 

Ans. 48. No, sir; not anything. 

Int. 49. What efforts had the county commissioners made to col- 
lect these taxes prior to this time they made the agreement with 
Smith ? 

Ans. 49. The first thing they done after I came into office was 
we employed Briggs & Ambrose, of Omaha. The first thing that 
they did was to remove an injunction that was on our county treas- 
urer, and they got that removed. 

Int. 50. How long had you them hired ? 

“Ans. 50. I could not tell you. 

Int. 51. Did you hire any other attorneys aftér that? 

Ans. 51. Not for that purpose ; no, sir. 

Int. 52. Did they collect any taxes for you? 

Ans. 52. We never got any. 

Int. 53. You were never able to collect any of these taxes, were 
you ? 

Ans. 53. No, sir. 

Int. 54. Didn’t you have Millet & Son, of Columbus, employed ? 

Ans. 54. I don’t remember that we had them employed for that 
purpose. They may have been employed by others—commission- 
ers. They were employed in a bridge case when I came into the 
office, but we never employed them for that purpose. 

Int.55. Now, these contracts at Lincoln, did not Mr. Peters 
138 read them over to you there? 

Ans. 55. I couldn’t say. I don’t remember who read them. 
[ think that Mr. Sessions, as I have stated before, read a part of one 
paper, if not all. He read a part of it, ] know. 

int. 56. Now you say there is something in this paper drawn up 
at Lincoln that you never intended to be in there (showing paper 
to witness). It reads here: “ Now, therefore, the party of the second 
part hereby agrees, by its commissioners and by its authorized agent, 
M. H. Sessions, to enter into the necessary stipulation and to have 
decree of court entered up in the circuit court of the United States 
for the district of Nebraska eradicating the whole of the taxes.” 

Ans. 56. That should read—eradicating aJl illegal taxes, or some- 
thing like that. It was never intended to read the whole of the 
taxes, in my mind. 

Int. 57. Do you say here that this was intentionally read wrong 
to you? 

Ans. 57. No, [ don’t say that, because I couldn’t tell. It never 
was our intention that it should read in that shape to the court. 
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Int. 58. What you mean to say is now that you don’t recollect 
that these words that you repeat at this time were in the agreement 
then ? 

Ans. 58. I don’t recollect, and it never was our intention to have 
it read that way. It never was my_intention to have it read that 
way. 

Redirect examination by Mr. MILLER: 

Int. 1. Mr. Broadbent, you in your cross-examination state that 
you understood that the decree was entered cancelling all the taxes. 
Now, did you know at that time, when you became aware that there 
was a decree of the court eradicating the taxes for those years, that 

Mr. Sessions had consented to the decree being entered 
139 ~—s eradicating all the taxes on the lands for all the years with- 

out the court making any inquiry or examination into their 
illegality or irregularity ? 

Objected to as being incompetent and irrelevant and as calling 
for the opinion of the witness. 

Ans. 1. No; | supposed that when I was told that the taxes were 
all eancelled—I supposed that the court had examined and had con- 
cluded that they were all illegal and had cancelled them all. 

Int. 2. Now, Mr. Broadbent, you say in your cress-examination 
that you considered it a good thing to have it done, under all of the 
circumstances. Now what do you mean by that—if it had been 
done as you intended and supposed it had been done, isn’t that 
what you mean ? 

Objected LO as being irrelevant and incompetent. 


Ans. 2. I believe that it has been a good thing for the county, 
under all the circumstances, notwithstanding. It has proved to be 
a good thing—the very best that probably cculd have been done 
under the circumstances. 


And also that said THomAs THompson WALKINSON, being about 
the age of 50 years and having been by me first cautioned and 
sworn to testify the truth, the whole truth, and nothing but the 
truth in the matter of controversy aforesaid, I did carefully examine 

) 


the said Thomas Thompson Wilkinson, and he did thereupon de- 
pose, testify, and says as follows, viz: 


By Mr. MILLer : 


Int. 1. State your full name and place of residence. 

Ans. 1. My name is Thomas Thompson Wilkinson, and my resi- 
dence is in Boone county, Nebraska—in section 20, range 7 west, 
north of the 6th principal meridian. 

Int. 2. Mr. Wilkinson, how long have you resided in Boone county, 
Nebraska ? 

Ans. 2. The receiver’s receipt for my homestead was dated the 27th 
day of May, 1871; a little over thirteen years. 


Int. 3. Have you resided here ever since ? 
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140 Ans. 3. In the summer of 1872—I forgot, in the fall of 1872 

and the winter I was on the Republican on a buffalo hunt, 
and in the spring of 1877 I went to the Black Hills and was there 
two months. 

Int. 4. Mr. W‘lkinson, did you hold any office in Boone county 
in 1877 and 1878? 

Ans. - Yes, sir. 

Int. 5. What was it? 

ee 5. County commissioner. 

Jnt. 6. From what time and to what time were you county com- 
missioner during your last term ? 

Ans. 6. I was elected in the fall of 1875 and served till the Ist of 
January, 1879, commencing on the first of January, 1876, I suppose 
it would be, and served till the first of January, 1879. 

Int. 7. Mr. Wilkinson, where were you during the fall of 1877? 

Ans. 7. I was in Boone county. 

Int. 8. Were you acquainted with one Adam Smith ? 

Ans. 8. I was. 

Int. 9. State whether or not, as county commissioner of Boone 
county, you had any dealings with Adam Smith relative to the taxes 
on the lands of the B. & M. Railroad Company in this county. 
State fully the facts. 

Ans. 9. The facts in the case is this, that when I came home from 
the Black Hills, arriving in Boone county about the Ist of August, 
1877, I found that Mr. Adam Smith and two of the commissioners 
had entered into a certain contract by which, upon condition that 
Mr. Smith would build a graded road from Albion to Columbus or 
Clarksville, and also bring in settlers, make a bona fide purchase from 
the B. & M. Railroad Company of something like one hundred 
thousand acres, ! think it was, of their land, bring in a certain 
quantity of stock and settlers and assist in the general development 
of the county, that the commissioners would consent to a relinquish- 
ment of certain back taxes. That is the understanding I had at the 

time when I arrived in the county. 
141 Int. 10. State what was done after you returned to the 
county in connection with the attempt to collect the taxes 
from the B. & M. Railroad Company. 


Objected to as being irrelevant and incompetent. 


Ans. 10. The first thing that was done I came to Albion, and I 
requested Mr. Peters to all a meeting of the board for the purpose 
of enjoining Mr. Smith from making ‘this graded road and thereby 
creating a bill of expense upon the county, as I did not think that 
the board of county commissioners had any authority to relinquish 
these back taxes, and the meeting was called. I found that public 
sentiment, as far as I could find, all over this county was against 
me. The opinion seemed to prevail that these taxes or a very large 
portion of them could not be collected, and that the financial con- 
dition of the county was such that we could not afford to go into a 
long litigation with a powerful corporation on a doubtful case, as it 
was the opinion of those who were as well informed as myself that 
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it was a doubtful case, and at the meeting that was held in the court- 
house—it was attended by what I considered some of the most rep- 
resentative men of the county—Loren Clark was there, Judge Riley, 
Dr. Lewis, and quite a number of farmers as well as Dell Nicholson— 
{ didn’t have a supporter in the meeting—a single, solitary one. | 
also found as I passed over the country and came in contact with 
different men in different parts of the county that the same senti- 
ment seemed to prevail, and that I was an obstructionist, and simply 
by pig-headedness that I was going to bust the county. Thatseemed 
to be the prevailing opinion, and that my own bondsmen, men above 
all others that was interested in having this matter done right, was 
in favor of that settlement as made by those other two commis- 
sioners. 
Int. 11. Did you go to Lincoln on the 30th of January, 1878? 


Objected to as being irrelevant and incompetent. 

Ans. 11. I don’t know exactly the date, but I went down 
142 about that time. : 

Int. 12. You have heard the testimony of Mr. Broadbent 
in this case, have you not ? 

Objected to as being irrelevant and incompetent. 

Ans. 12. Yes, sir. 

Int. 13. Were vou with Mr. Broadbent at the time he relates in 
his testimony as being in Lincoln? 

Objected to as being irrelevant and incompetent. 

Ans. 18. I was. 

Int. 14. Where were vou in Lincoin at the time the circumstances 
related by Mr. Broadbent took place ¢ 

Objected to as being irrelevant and incompetent. 

Ans. 14. The first place we went to was to a hotel near the capital, 
to dinner. We arrived previous to the dinner hour and went there 
and took dinner. We arrived by the forenoon train from Omaha 
and left there about 7 o’clock and got to Lincoln, as near as I ean 
judge, about 11, and went to that hotel for dinner. After dinner 
we then went down to the Bb. & M. land office. 

Int. 15. Just relate, Mr. Wilkinson, what took place at the B. & 
M. land office. 

Objected to as being irrelevant and incompetent. 

Ans. 15. Well, as near as I can recollect, Mr. Broadbent has re- 
lated about the circumstances. We went there and I thank that.we 
sent for some attorneys, who wasn’t there, who could not be had, 
and that we afterwards sent for Mr. Sessions. That is as near as | 
ean recollect, but I think Mr. Sessions wasn’t the first man that we 
applied to—that is, as near as I can judge. It was nigh seven years 
ago, and I didn’t charge my mind with all those circumstances. 

Int. 16. Did you make any inquiry of Mr. Sessions or have auy 
conversation with him there relative to the taxes on the B. & M. 
lands in this county for the years 1873 to 1877? 
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Objected to as being irrelevant and incompetent. 


Ans. 16. We did. 
Int. 17. State, as near as you can, what it was. 


143 Objected to as being irrelevant and incompetent. 


Ans. 17. As near as I can recollect, we told him that we bad a tax. 


difficulty betwixt the B. & M. Railroad Company, and that we had 
come down there to see what could be done about it, and his remark 
was that unless we had a good case it wasn’t a paying business to 
go to law with a big corporation. ‘That is as near as I can tell. | 
know that he said it was a hard matter to law a big corporation. 

Int. 18. Did you make any agreement or contract with Mr. Ses- 
sions to employ him at that time? 

Objected to as being irrelevant and incompetent. 


Ans. 18. We did. 

Int. 19. Did you enter into any written agreements or stipulations 
at that time? 

Ans. 19. We did. 

Int. 20. Did you read the stipulations that you made and the 


documents that you signed at that time? 
Objected to as being irrelevant and incompetent. 


Ans. 20. I don’t think I did, but I believe Mr. Peters did. Mr. 
Peters was taken down there for the purpose of keeping a record 
of our proceedings. 

Int. 21. Then you met there, did you, Mr. Wilkinson, as the 
board of county commissioners of Boone county ? 

Objected to as being irrelevant and incompetent. 

Ans. 21. We did. 

Int. 22. You transacted what business you transacted there as the 
board of county commissioners of Boone county, did you ? 

Objected to as being irrelevant and incompetent. 

Ans. 22. Yes, sir. 

Int. 23. Are you positive that Mr. Peters read all the papers that 
you signed there? 

Objected to as being irrelevant and incompetent. 

Ans. 23. Either Mr. Peters read them or I did before I signed 

them ; I would not swear to which of the two, but one of the 
144___—«&two, J know. 

Int. 24. Mr. Wilkinson, state if you remember what the 
agreement was, in substance, as verbally stated prior to signing any 
writings relative to the cancellation of all of the taxes. 

Objected to as being irrelevant and incompetent. 

Ans. 24. I don’t believe I could do it. I don’t believe I could 
give you any positive answer to that question, outside of what is on 
record. 
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Int. 25. Mr. Wilkinson, did you ever examine the records, the 
tax list, and the assessment-rolls of Boone county during all the 
years from 18735 to 1877, inclusive, with a view of ascertaining 
whether they were legal and regular or whether they were illegal 
and irregular in all their parts ? 

bjected as being irrelevant and incompetent. 


Ans. 25. The question was repeatedly discussed at almost every 
meeting held by the board from the time the B. & M. objected to 
the payment of these taxes. 

Int. 26. State when that was. 

Objected to as being irrelevant and incompetent. 


Ans. 26. The first discussion that came up on that question was 
in the fall of 1875, if 1am not mistaken, at the time that we au- 
thorized Mr. Bollman to make a settlement with the B. & M. Com- 
pany by accepting a certain percentage of those taxes; that from that 
time up to the day we went to Lincoln the question was discussed 
pro and con.at every meeting of the board. 

Int. 27. Did you-ever consult any attorneys and have the matier 


) 


investigated and examined before that time ‘ 
Objected to as being incompetent and irrelevant. 


Ans. 27. Before 1875? 
Int. 28. Before you went to Lincoln. 


Objected to as irrelevant and incompetent. 


144} Ans. 28. Yes, sir. Wedidn’t consult them personally, but 
we employed Briggs and Ambrose, of Omaha, and offered 
them ten per cent. of those taxes if they would collect them. I may 
be mistaken, but I think that is correct. We offered what we 
thought the law would allow, and that was ten per cent., and then 
the only satisfaction we ever could get from them from that time 
until the advent of Mr. Smith was a demand for money. We did 
advance them some money and wrote back or instructed Mr. Peters 
to write to them tv collect the tax and take the pay out of the tax, 
but everything seemed dead. There was no encouragement. 
Int. 29. Did you remove the injunction ? 


Objected to as being irrelevant and incompetent. 


matter in our own hands to enforce the payment of those taxes by 
advertising these lands for sale upon a tax title. I think it was in 
1875 or 1876 that we advertised these lands for sale upon a tax title. 
We, by the treasurer, offered those lands for sale and he sold the 
first year, I think, a few tracts, but in a little while some one went 
and consulted, if my memory is correct, with Mr. Clark, who under- 
stands the matter, I think, and the result of that consultation was 
that the purchasing of these lands entirely ceased, and from the 
time of this conversation having taken place Mr. Bollman failed to 
sell a rod ; there were no purchasers, as far as my memory serves me. 


Ans. 29. I think the injunction was removed. We then took the 
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The second year—that was in either 1876 or 1877, I am not sure 
they was duly advertised according to law, for which we paid the 
printer, I think, a three-hundred-and-sixty-dollar warrant, if my 
memory is correct. The records will show. Mr. Bollman, the 
treasurer, then offered the lands for sale,and not a solitary rod, that 
I am aware of, could be sold. 

Int. 30. Mr. Wilkinson, during all those times that you was offer- 
ing this land for sale and unable to sell it what was the railroad 
company doing relative to the matter, that you know ? 

145 Objected to as being irreleyant and incompetent. 

Ans. 30. They was doing simply nothing, that I could see. We 
wanted to get them to do something and could not. 

Int. 31. isn’t it a fact that the railroad company stoutly main- 
tained that they would never pay these taxes, and that they would 
law it to the end of the rope? Isn’t that the sum and substance, 
now, of what the railroad company was doing ? 

Objected to as being irrelevant and incompetent. 

Ans. 31. I don’t think they did, from the simple .fact that they 
made a proposition in a certain year—in the year 1875, I think it 
was—to pay some thousands of dollars, so much of the school fund 
and so much of the county fand. I remember a remark that Mr. 
Bollman made, that Mr. Touzalin said that they would pay a cer- 
tain percentage on the school fund in behalf of education, and so 
much, I think, of the general fund. I don’t think he made any 
proposition on any of the other funds. 

Int. 32. Mr. Wilkinson, do you remember how many papers you 
signed at Lincoln at this time? 

Objected to as being irrelevant and incompetent. 

Ans. 32. I don’t. I signed several. 

Int. 33. Did you sign a memorandum of agreement authorizing 
Mr. Sessions to appear for you? 

Objected as being irrelevant and incompetent. 

Ans. 33. I can tell if I see my signature. 

Int. 34. Is that your signature, Mr. Wilkinson (handing witness 
a paper) ? 

Objected to as being irrelevant and incompetent. 

Ans. 34. Yes, sir; that is my signature. 

Int. 35, You signed as chairman of the board of county commis- 
sioners, then in session, did you not? 

Objected to as being irrelevant and incompetent. 


Ans. 35. Well, we was acting in tle interest of the county and 
in behalf of the county, and you can call it in session or whatever 
you area mind to. We was acting in the interests of the 

146 ~=—s county. 
Int. 36. Mr. Wilkinson, did you consider it at tnat time the 
interest of the county of Boone to sign that stipulation authorizing 
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Mr. Sessions to go into court and consent to the decree of the court 
cancelling and annulling all the taxes against the B. & M. Railroad 
Company in this county for the years 1873 to 1877, inclusive, with- 
out having examined and inquired into their legality,in view of 
the fact that they had already offered you thousands of dollers in 
payment of those taxes? Did you intend to enter into such stipu- 
lation at that time? 


Objected to as being irrelevant and incompetent and as calling 
for the intention of the witness. 


Ans. 36. Well, the way I looked upon it is this: when [ consented 
to this agreement and signed that agreement I was looking to the 
benefit of the future. I considered the past was dead. I considered 
that those taxes could not be collected at that day, looking at our 
financial condition ; that our financial condition was such that we 
could not offer to go into a long litigation on a doubtful case, con- 
sidering the sparsely settled condition of the county, especially in 
view of the fact that the title to their lands was being contested by 
the Government of the United States, and was then in the Supreme 
Court, and there was no certainty when a decision would be arrived 
at on that question ; that was the opinion that I felt. 

Int. 37. Now, Mr. Wilkinson, did the B. & M. Railroad Company 
or any of its officers at that time in Lincoln offer to pay any of the 
taxes on these lands? 


Objected to as being irrelevant and incompetent. 


Ans. 37. Upon that occasion ? 

Int. 38. Yes. 

Ans. 38. No, sir. 

Int. 39. Did you have any conversation with them about these 
taxes at that time? 


147 Objected to as being irrelevant and incompetent. 


Ans. 39. I believe the question was put fairly and squarely to 
Mr. Touzalin whether they proposed to pay any of those taxes at 
that time, and he said, except at the end of a long lawsuit. He 
meant to say that they would fight us in court to the bitter end. 
That was the auswer. 

Int. 40. Let me refresh your memory a little. Didn’t they make 
some such argument as this to you at that time: That this being a 
government of the people, for the people, and by the people, that 
therefore the people of Boone county, being a part of the govern- 
ment, were questioning their title and at the same time asking them 
to pay the taxes? 

Objected to as being incompetent and irrelevant. 


Ans. 40. Not at that time. I think after the thing was over I put 
the question to Mr. Touzalin whether that would cut any figure in 
the case, and he said he believed it would 

Mr. Marquett: “ What cut a figure?” 

Witness: “That the government was contesting the title of these 
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lands;” that they had the opinion of some of the best lawyers in 
the county that it would enable them to get out of paying those 
taxes for those years. I think that was his conversation, and finally 
I think Isaid: Then, upon the plea you wil! make that this is a 
government of the people, for the people, and by the people, and that 
the government contesting the legality of their title was the people 
virtually, and that you could not expect them to pay taxes upon 
property which they had no title to—something to that effect. 

Int. 41. Mr. Wilkinson, did you hear the written stipulation that 
was presented to Mr. Broadbent here and read in Mr. Broadbent’s 
presence ? 

Objected to as being incompetent and irrelevant. 


Ans. 41. I believe I did; yes, I heard the closing part of it. 

Int. 42. Do you remember what was in that stipulation ? 

Objected to as being incompetent and irrelevant. 

148 Ans. 42. I can’t remember what was in that stipulation, 
except it appeared that there was no space, as near as I can 
judge, betwixt our signatures and the closing part of the article. 

Int. 43. So you do not recollect whether that language was read 
to you or not, do you? 

Objected to as being irrelevant and incompetent. 

Ans. 43. 1 don’t recollect whether it was or not. My explanation 
is this, that Major Miller came to me and he said, among other 
things, that Mr. Broadbent told him that he had done the talking 
in regard to this contract that was made at Lincoln, and that I had 
but little to say; and that you told me that Mr. Broadbent had said 
certain things that were in the article that bad passed my memory, 
but it was simply what you said Mr. Broadbent had said. He didn’t 
testify to-day to anything of the kind. 

Cross-examination by Mr. MarqQuetrt : 

Int. 1. As I understand you, Mr. Wilkinson, the agreement made 
with Adam Smith was made while you were absent? 

Ans. 1. Yes, sir. 

Int. 2. And that you went to Lincoln asa commissioner of Boone 
county to ratify, to take steps to carry out, that agreement? 

Objected to as being immaterial and as assuming that the witness 
has testified to a fact that he has not. 

Ans. 2. That was what I have always understood—to carry out 
the stipulations entered into in that contract. 

Int. 3. Now let’s see. He was to build a road from here to the 
Union Pacific railroad ? 

Objected to as being immaterial and incompetent and not cross- 
examination. 

Ans. 3. At Columbus or Clarksville. 

Int. 4. And he was to bring in lot of settlers and purchase a large 
quantity of land and live stock ? 
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149 Objected to as being immaterial and incompetent and not 
cross-examination. 

Ans. 4. Yes, sir. 

Int. 5. Has he done his part? 

Objected to as being immaterial and incompetent and not cross- 
examination. 

Ans. 5. I believe he has, and more. 

Int. 6. Is Adam Smith dead ? 

Ans. 6. Yes, sir. 

Int. 7. Well, after his death was this work all performed to the 


satisfaction of the commissioners ? 


Objected to as being immaterial. 

Ans. 7. I believe to the letter; in fact, more than the commis- 
sioners expected was done by him and his successors for the im- 
provement of the county. I believe that would be the testimony of 
a majority of those who were in the county at that date. 

Int. 8. Under the circumstances was this agreement by which 
those taxes for the years 1873 up to 1877, inclusive, settled—those 
taxes of the B. & M. railroad settled—was that a good thing for the 
county ? 

Objected to as being incompetent, irrelevant, and immaterial. 


Ans. 8. I believe that it was the very best thing that could have 
happened, especially taking into consideration what has been the 
output on the question at issue betwixt Antelope county and the 
b. & M. 

Int. 9. When you were at Lincoln, what was said, if anything, 
and who said it, and when was it said, about your expenses being 
paid for going there—the expenses of this settlement? 


Objected to as not being proper cross-examination. 


Ans. 9. After all the business was performed, and I[ think while 
we was up at our hotel taking lunch, prior to going to the depot to 
take the train, Mr. Smith spoke about our expenses. We told him 
that we had instructed Mr. Peters to keep an account of all our 

expenses, and we expected to charge the county for it; that 
150 we were acting in behalf of the county and at their expense, 

and Mr. Smith said that for some years I will have to pay a 
large portion of those taxes, and that I would just as soon pay your 
expenses as pay it into tlie county treasury for these taxes, and I 
don’t see that it makes any material difference, and we did think so 
ourselves. We thought it would save a little to the county—that 
is, he would not pay all the taxes and it would save a little, and it 
made no difference to us; we calculated to charge the county. 

Int. 10. Was anything said at this time about paying Mr. Sessions? 


Objected to as not proper cross-examination. 


Ans. 10. There was. The question was brought up in regard to 
Mr. Sessions and his fee, and Mr. Smith said, I will see that Mr. 
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Sessions is paid. I don’t know whether he said he would see that 
it was paid or would pay it. We looked upon Smith as a bona fide 
purchaser of this land at this time and that he was equally inter- 
ested with us in the welfare of the county, and more so, as far as 
property went. I don’t know whether he had purchased the land 
then or not, but if he hadn’t I think he had entered into the agree- 
ment. 


Redirect examination by Mr. MILLER: 


Int. 1. Was Mr. Peters present when this stipulation or contract 
was made? 

Ans. 1. I believe he was. 

Int. 2. Did he have anything to say ? 

Ans. Yes; he had considerable to say pro and con. 

Int. 3. In favor of your doing it, was he? 

Ans. 3. Yes. I believe he and others took the position that most 
of the people did. If he hadn’t, 1 would have been there. 

Int. 4. If it had been your own individual case would you have 
done it? 

Ans. 4. No; for the reason that there is considerable of the mule 
about me and I don’t believe I should. I might have lost by it. 

Int. 5. Was there any other consideration for your signing the 
stipulation referred to than the certain contracts or agreements 

executed at that time in Lincoln and signed by the B. & M. 
151 Railroad Company and Adam Smith in consideration of your 

signing that stipulation? Was there any other considera- 
tion ? 

Ans. 5. There was certain bonds that was given to guarantee the 
payment of taxes in the future. 

Int. 6. That was all, was it? 

Ans. 6. I believe that was all. I don’t remember anything else. 

Int. 7. Then, the only consideration of your signing the stipula- 
tion was the signing of certain other contracts and bonds at that 
time? (A paper was here handed to witness.) 

Ans. 7. This is one of those bonds, is it? 

Int. 8. Yes, sir. 

Ans. 8. I believe that was one of the documents that was drawn 
up then, and that is one of their bonds signed by Clark, of the First 
National Bank. (The paper was here introduced in evidence and by 
agreement of both parties, plaintiff and defendants, a certified copy 
is attached instead of the original, and is marked “ Exhibit C” and 
made part of this testimony.) 

Int. 9. Now, bere is another, Mr. Wilkinson. (A paper is here 
handed to witness.) 

Ans. 9. Yes; that is another one. That is one of those that was 
drawn up there. ; 

(The paper was here introduced in evidence and by agreement of 
both parties, plaintiff and defendants, a certified copy is attached 
instead of the original, and is marked “ Exhibit D” and made part 
of this testimony.) 


—_—- 


_— 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &¢c., ETAL. 101 


Int. 10. These two bonds and articles of agreement, are the con- 
sideration, are they not, for you signing that stipulation ? 
Ans. 10. I think they are. 


Recross-examination by Mr. MARQquetr: 


Int. 1. Mr. Wilkinson, you don’t mean to say that the signing of 
those papers and giving those bonds at Lincoln was the only con- 
sideration for this tax ? 

Ans. 1. No; that was only a part of the consideration. 

152 We considered that the building of that road was a part of 

the consideration, and that bringing in of settlers and stock 

and settling up the county, that was a greater consideration than 

all the balance; the settling up of the county, in our judgment, 

that was. the principal consideration in my mind, and I think in 
a large majority in the county. 

Int. 2. Mr. Wilkinson, wasn’t your action in the settlement of 
these taxes, after the same had been cancelled by the court and can- 
celled on the records here, ratified by the people of this county in a 
public meeting? 

Objected to as being immaterial and not cross-examination. 

Question withdrawn. 


Adjourned by agreement and consent of the attorneys for the 
respective parties till the hour of 7 o'clock this evening, then to be 
continued at the same place. 

P. DRENNEN 


Special Examiner. 


Pursuant to adjournment, as above stated, on the 9th day of July, 
1884, at 7 o’clock p. m,, at the same place, J. S. Miller, Esq., and T. 
M. Marquett, Esq., appearing for the parties respectively, | resumed 
the taking of said depositions as follows, viz: 


And also the said Joun Perers, being about the age of 35 years 
and having been by me first cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth in the matter of 
controversy aforesaid, I did carefully examine the said John Peters 
and he did thereupon depose, testify, and say as follows, viz: 


By Mr. MILier: 


Int. 1. Mr. Peters, are you the county clerk of Boone county? 
Ans. 1. Yes, sir. 
Int. 2. What is that book you have in your possession ? 
Ans. 2. County commissioners’ record. 
Int. 3. State if that record shows the sessions of the county com- 
missioners, as a board of equalization, during the years 1873, 1874, 
1875, 1876, 1877, and 1878? 
153 Ans. 3. I will state I was not clerk at the time that the 
equalization was made—of 1873. 
Int. 4. The record shows that fact ? 
Ans. 4. Yes, am it shows the fact of the commissioners’ sessions 
from 1873 to 1878, inclusive. 
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Int. 5. On what pages does the record of the meeting of the board 
of county commissioners as a board of equalization for the year 
1873 appear? 

Ans. 5. For the year 1873 it appears on pages 54 and 55. 

Int. 6. Now, on what page does the record of the board of equali- 
zation appear for the year 1874? 

Marquetr: We object to this as irrelevant and immaterial. 

Ans. 6. As appears for 1874, pages 90 and 91. 

Int. 7. On what pages does the record of the board of equalization 
appear for the year 1875 ? 

Ans. 7. On pages 115, 116, and 117. 

Int. 8. Now, on what pages does the record of the board of equali- 
zation appear for 1876? 

Ans. 8. Pages 131, 132, and 133. 

Int. 9. On what pages does the record of the board of equalization 
appear for 1877? 

Ans. 9. Pages 151, 152,153. That is all. 

Int. 10. On what pages does the record of the board of equalization 
appear for 1878? 

Ans. 10. Pages 174, 175, and 176. 

Mr. Miter: “ We will offer in evidence a certified copy of the 
records of the county commissioners during those years as copied 
from the pages referred to.” 

Mr. Marquetr: “I won’t object to the copy, but I object to it as 
being incompetent, irrelevant, and immaterial.” 

(The said certified copies are introduced in evidence and are 
hereto attached, marked respectively Exhibits “ E, F,G, H, and 1.”) 

It is hereby stipulated that either party, during the time allowed 

them for taking their evidence, may take the evidence of wit- 
154 nesses anywhere, before any one authorized to take deposi- 
tions, by giving the other party five days’ notice of the time 
and place, exclusive of the time required to travel to the place of 
taking the testimony. Further taking of this testimony is hereby 
adjourned until notice is given. 
C. P. DRENNEN, 


Spe cial Examiner. 


In the Cireuit Court of the United States, District of Nebraska. 


THe County or Boone, Complainant, ) 
Us. 
Tue Burvtineton and Missourrt River Ratirroap >In Equity. 
CoMPANY IN Nepraska, H. H. HuNNEWELL, Re- 
spondents. 


You will please take notice that the above-named complainant de- 
sires the evidence to be adduced in said case to be taken orally, 
under the sixty-seventh rule in equity of the Supreme Court, as 
amended. 


-» 


-» 
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You will further take notice that by an order made in said cause 
by C. P. Drennen, special examiner in chancery of said court, the 
examination of witnesses on the part of complainant will take place 
before said examiner at his office, No 12, 2nd floor, Nebraska Na- 
tional Bank building, Omaha, Nebraska, on the 26th day of July, 
1884, and proceed as the said examiner may direct, adjourning from 
day to day, if necessary. 

J. C. COWIN, 


Sol. for Complainant. 


To Hon. T. M. Marg uett, sol. for respondent. 


Ordered, That the testimony of witnesses for complainant in fore- 
going cause mentioned may be taken before me, at the place therein 
stated, on-the 26th day of July, 1884, at 10 o’clock a. m., such ex- 
amination to proceed until completed, unless adjourned for cause. 

It is further ordered that solicitors fur respondents have five days’ 
notice of said examination. 

C. P. DRENNEN, 


Examiner in Chancery. 


155 [, T. M. Marquett, accept service of this notice and agree 
to the taking of testimony as therein provided. 
T. M. MARQUETT, 
Sol. for Resp. 


District OF NEBRASKA, 88° 


The President of the United States of America to T. H. Bowman, 

Greeting: 

We command you that, laying aside all manner of business and 
excuses whatsoever, you personally be and appear before the judges 
of the circuit court of the United States for the district of Nebraska, 
at Omaha, Nebraska, on the 26th day of July, 1884, to give evidence 
on behalf of the plaintiff in a suit pending in said court, wherein 
The County of Boone — plaintiff and The Burlington and Missouri 
River R. R. Co. in Nebr. and H. H. Hunnewell are defendants. 
Thereof fail not. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Omaha, this 19th day of 
July, 1884, and in the 109th year of the [Independence of the United 
States of America. 

Attest : 

[SEAL. | ELMER D. FRANK, Clerk. 


Endorsed: United States circuit court, district of Nebraska. Boone 
County vs. B. & M. R. R. R. Co. e¢ al. Subpecena. Omaha, Nebr., 
July 30, 1884. I hereby certify that I received this subpeena on the 
21st day of July, 1884, and on the 23rd day of July, 1884, I served 
the same by delivering unto the hand of the within-named Thomas 
H. Bowman a trueand certified copy of the same. G. H. Cox, sheriff 
of Boone Co., Nebr. 
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Fees : 
Mileage, 100 miles .__--- $5 00 
) days’ time, $1.50..---- 7 50 
Service and return___ ~~ 1 00 
RI ak lice lapien gies egtdik chines heaweabi 25 
SRS ae er $13 75 


Filed Aug. 4, 1884. Elmer D. Frank, clerk. 


Pursuant to adjournment, as above stated, and the notice hereto 

attached, on the 26th day of July, 1884, at the hour of 5 

156 ~—o’clock in the afternoon, at my office, in the Nebraska Na- 

tional Bank building, Omaha, Nebraska, J.S. Miller, Esq., 

being present for the plaintiff, [ resumed the taking of said testimony 
as follows, viz: 


And also the said Tuomas H. Bowman, being about the age of 
50 years and having been by me first cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, I did carefully examine the said Thomas 
H. Bowman, and he did thereupon depose, testify, and say as fol- 
lows, viz: 


By Mr. MILuer: 


Int. 1. Mr. Bowman, state your full name and place of residence. 

Ans. 1. Thomas H. Bowman ; place of residence, Coleridge, Cedar 
county, Nebraska. 

Int. 2. State if at any time you ever resided in Boone county, Ne- 
braska, between the years 1873 and 1878. 

Ans. 2. Yes, sir; | did. 

Int. 5. State if you ever held any office in Boone county, Ne- 
braska. 

Ans. 8. I did. 

Int. 4. What was it? 

Ans. 4. I heid different offices while I was there. 

Int. 5. State if you was ever county commissioner of Boone 
county. 

Ans. d. Yes, sir. 

Int. 6. During what years were you county commissioner of Boone 
county ? 

Ans. 6. A part of the year 1875, while I resided there. 

Int. 7. Was you one of the county commissioners of Boone county 
on the 30th day of January, 1878? : 

Ans. 7. I was; yes, sir. 


Not being able to complete the taking of this testimony by reason 
that there is not time to complete the taking of the same to-day 
and on account of the absence of Mr. Marquett, att’y for the respond- 
ents, at the request of Mr. Miller, att’y for complainant, I adjourn 
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the further taking of the same till Monday, July 28th, at the 
157 hour of 10 o'clock in the forenoon, then to be continued at 
the same place. 
P. DRUNNEN, 


Special Examiner in Chancery. 


Pursuant to adjournment, as above stated, on the 28th day of 
July, 1884, at the hour of 10 o’clock in the forenoon, at the same 
place, J. S. Miller, Esq., and T. M. Marquett, Esq., being present for 
the parties complainant and respondent, | resumed the taking of 
said testimony as follows, viz: 


Thomas H. BowMAN, in continuance of his said testimony, did 
further depose, testify, and say as follows: 


By Mr. MILier: 


Int. 1. Mr. Bowman, you may state if while you were commis- 
sioner of Boone county, Nebraska, you took any part in the matter 
of settlement or attempted settlement of the taxes claimed by Boone 
county on the lands of the Burlington and Missouri River Railroad 
Company in Nebraska. 

Ans. 8. I did; yes, sir. 

Int. 9. Were you acquainted with one Adam Smith at that time? 

Ans. 9. Yes, sir. 

Int. 10. State if you, in connection with other commissioners of 
Boone county, had any dealings with Adam Smith relative to the 
taxes on the Burlington and Missouri River railroad land. 


Objected to as being irrelevant and incompetent. 


Ans. 10. Yes, sir. 

[nt. 11. Now state, as near as you can, what transpired after you 
was elected commissioner of Boone county, in the fall of 1877, in 
connection with Adam Smith relative to these taxes. State fully. 


Objected to as being irrelevant and incompetent. 


Ans. 11. I don’t know as I fully understand your question— 
whether you want me to state what transpired in the fall after I was 
elected, before I took 

Int. 12. No; only after you took the office, in January, 

1878. 
158 Ans. 12. I don’t remember to have — any conversation 
with Mr. Smith in regard to the matter except once, and that 
was at Albion, at a meeting ‘of the county commissioners. 

Int. 13. When was that? 

Ans. 13. I should say it was about the fore part of January, 1878. 

Int. 14. State what transpired there. 


Objected to as being incompetent and irrelevant. 


Ans. 14. I don’t think I could word what transpired—the conver- 
sation—but I can give the substance of it, | think. The matter 
was talked over with regard to the back taxes on the Bb. & M. Rail- 

14—297 
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road Company’s lands and with regard to the settlement of the 
taxes. 

Int. 15. What was said about employing an attorney, if any- 
thing ? 

Ans. 15. I think it was agreed upon there to employ an attorney 
for the county and to consult him with regard to the legality of the 
taxes. 

Int. 16. State whether or not there was any arrangement made at 
that time between the commissioners and Mr. Smith that the com- 
missioners should go to Lincoln for that purpose. 


Objected to as being incompetent and irrelevant. 


Ans. 16. I think there was. I think at that time—lI am not pos- 
itive whether it was at that time; I think it was. 

int. 17. What was the arrangement, as near as you can remem- 
ber, concerning that matter? 


Objected to as being incompetent and irrelevant. 


Ans. 17. As near as] cah remember now, the arrangement was 
that we should—the commissioners should go to Lincoln and there 
secure the services of an attorney for the county. 

Int. 18. Was that arrangement made with Mr. Adam Smith ? 


Objected to as leading and as being irrelevant and incompetent. 


Ans. 18. I think the arrangement was made between the commis- 
sioners and Mr. Adam Smith. 
159 Int. 19. State if you went to Lincoln at any time, and how 
long after that pursuant to that arrangement? 


Objected to as being irrelevant and incompetent. 


Ans. 19. We did go to Lincoln after that. 
Int. 20. Can you tell us how long after that, or about when it 


Ans. 20. It was the latter part of January, that same month; | 
could not tell the day. 

Int. 21. When you went to Lincoln who went with you, Mr. Bow- 
man ? 

Ans. 21. Mr. Wilkinson, Mr. Broadbent, and Mr. Peters. 

Int. 22. Who were these parties? What office did they hold? 

Ans. 22. Mr. Wilkinson and Broadbent were county commission- 
ers; Mr. Peters was county clerk. 

Int. 23. Did Mr. Smith go with you at that time? 

Ans. 23. I am not positive whether Mr. Smith went with us from 
Omaha to Lincoln or not. 

Int. 24. Did you meet Mr. Smith either in Omaha or in Lincoln 
on your arrival there? 

Ans. 24. We did meet him at Lincoln. 

Int. 25. Whereabouts at Lincoln did you first meet him, and 
when ? 
Ans. 25. I think we met him at the depot first. 
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Int. 26. Now, Mr. Bowman, state what took place, where you went, 
and who was with you. 

Ans. 26. My recollection is that we went from the depot to a hotel 
or boarding-house and got our dinner. 

Int. 27. Was Mr. Smith with you? 

Ans. 27. I think he was. 

Int. 28. Well, after dinner, then what did you do? 

Ans. 28. We went from there, I think, to Mr. Touzalin’s office. 

Int. 29. Who was Mr. Touzalin ? 

Ans. 29. The land commissioner of the Burlington and Missouri 

River Railroad Company in Nebraska. 

160 Int. 30. Now state what you did at the office of A. E. Tou- 
zalin, land commissioner of the B. & M. Railroad Com- 
pany ? 

Objected to as being irrelevant and incompetent. 

Ans. 30. I said the first thing we wished to do was to secure an 
attorney for the county. 

Int. 31. Did Mr. Smith go with you from the place where you 
took your dinner to Mr. Touzalin’s office? 

Ans. 31. I think he did. 

Int. 52. State what you did there; what inquiries you made, if 
any, for an attorney, and what was said. 

Ans. 32. We made inquiries for an attorney there, and some one 
suggested the name of a man which I can’t call to mind; and, after 
some conversation with regard to him, some one in the office—lI 
don’t remember who—said that he was absent frém the city and 
could not be had. 

Int. 33. Well, what followed ? 

Ans. 33. Then some one suggested the name of Mr. Sessions as a 
competent attorney. 

Int. 34. Then what did you do? 

Ans. 34. After talking the matter over among ourselves we con- 
cluded to send for Mr. Sessions and did so. 

Int. 35. Did Mr. Sessions come to where you were? 

Ans. 35. He did. 

Int. 36. To the office of Mr. Touzalin? 

Ans. 36. Yes, sir. 

Int. 37. What conversation, if any, did you have with Mr. Ses- 
sions there? 


Objected to as being irrelevant and incompeteut. 


Ans. 37. We told him we wished his counsel and services in this 
matter with regard to the back taxes of the B. & M. railroad. 

Int. 38. State, if you can remember, the exact conversation be- 
tween the commissioners and Mr. Sessions at that time. 


161 Objected to as being irrelevant and incompetent. 


Ans. 38. I don’t think I could state the exact conversation. 
Int. 39. Can you repeat what Mr. Sessions said in answer? 
Ans. 39. I don’t* know that I could repeat his language. 
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Int. 40. Well, the substance of it? 
Objected to as being irrelevant and incompetent. 


Ans. 40. I think he gave us to understand that our back taxes 
were illegal and could not be collected. 

Int. 41. In that conversation, Mr. Bowman, with Mr. Sessions did 
you relate to Mr. Sessions or any one there in the office the facts 
relative to those taxes—the amounts, and for what years ? 

Ans. 41. I don’t remember that we did. 

Int. 42. Now, Mr. Bowman, did you have any conversation there 
with Mr. A. E. Touzalin, land commissioner of the B. & M. Railroad 
Company? 

Ans. 42. Yes, sir. 

Int. 43. State what he said, if anything, relative to these taxes. 

Objected to as being irrelevant and incompetent. 


Ans. 43. I don’t know that I can remember very much 
he said—think he said that the company would never pay 
of those taxes. 

Int. 44. Now, Mr. Bowman, this conversation with Mr. Touzalin 
and the conversation with Mr. Sessions transpired in the office of 
Mr. A. E. Touzalin, land commissioner of the Burlington and Mis- 
souri River Railroad Company in Nebraska, did it not? 


of what 
a dollar 


Objected to as being leading, irrelevant, and incompetent. 


Ans. 44. Yes, sir. 
Int. 45. All of it? 


Objected to as being leading, irrelevant, and incompetent. 


g, 

Ans. 45. I think, all of it. 

Int. 46. At the city of Lincoln ? 

Ans. 46. Yes, sir. 

Int. 47. Now, Mr. Bowman, you may state whether or not you, 

the county commissioners, entered into any stipulation or 
162 written agreements there relative to these taxesat that time. 
Ans. 47. Yes, sir. 
Int. 48. Take this paper, Mr. Bowman, and examine and see if 


that is the document which you signed in Mr. Touzalin’s office at 
Lincoln, Nebraska, and state if its provisions and contents were 
signed by you knowingly. 
which is marked “ Exhibit B” in the testimony of Mr. Broadbent.) 


(Witness is here shown the agreement, 


Objected to as being irrelevant and incompetent. 

Ans. 48. There is part of the latter part of this here that I can’t 
I think it was not, never 
Int. 49. What part of it, Mr. Bowman? 

Objected to as being irrelevant and incompetent. 


Ans. 49. “ As eradicating the whole of the taxes charged against 
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said taxes having been examined and agreed upon as being illegal 
and void.” 

Int. 50. That is all, is it? 

Aus. 50. That is all. 

Int. 51. Is that your signature, Mr. Bowman? (The witness’ at- 
tention is here called to “ Exhibit B,” above mentioned.) 

Ans. 51. Yes, sir. 

Int. 52. Now, Mr. Bowman, you may state the circumstances 
under which this was signed—whether or not you read this docu- 
ment or whether or not it was read to you and by whom, if read to 
you. Just state the circumstances. 

Objected to as being irrelevant and incompetent. 


Ans. 52. I did not read it. 

Int. 53. Was its contents read to you by any one? 

Ans. 53. They were. 

Int. 54. Who read it? 

Ans. 54. My recollection of the matter now is that Mr. 
163. Sessions read it. 

Int. 55. Did he read to you any such language as is con- 
tained in that document I referred to? 

Objected to as being incompetent, irrelevant, and leading. 

Ans. 55. No, sir; I think not. 

Int. 56. This language that you read there, did he read that lan- 
guage to you? 

Objected to as being incompetent, irrelevant, and leading. 

Ans. 56. No, sir; I think not. 

Int. 57. Did you know at the time you signed that document that 
it contained any such provision ? 

Objected to as being incompetent, irrelevant, and leading. 

Ans. 57. No, sir. 

Int. 58. Would you have signed it had you known that it con- 
tained that provision ? 

Objected to as being incompetent, irrelevant, and leading. 

Ans. 58. 1 would not. 

Int. 59. Now, Mr. Bowman, state how you came to sign that docu 
ment in the manner that you did—the circumstances and surround 
ings, what time of day it was, ete. 

Objected to as being incompetent and irrelevant. 

Ans. 59. 1t was in the evening, after dark some time. 

Int. 60. State what was said and done and how it was done; just 
relate the circumstances. 

Ans. 60. I don’t know that I could relate what trauspired, particu- 
larly, except that the document as read to us was agreed to by us 
and we signed it. | 

Int. 61. State whether or not Mr. Sessions, in explaining to you 
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the document that you signed, made any statement relative to it as 
to what it should contain. 

Ans. 61. As to what the document should contain ? 

Int. 62. Yes; in regard to the signing away any legal taxes? 


164 Objected to as being irrelevant and incompetent. 


Ans. 62. He merely wanted it in the agreement that it was to be 
all illegal taxes, stating that that embraced all that he wished it to. 

Int. 68. Mr. Bowman, did you ever examine the tax list and as- 
sessment-rolls of Boone county for those years, from 1875 to 1877, 
inclusive, with a view to ascertain whether the taxes were legal or 
illegal.? 


Objected to as being irrelevant and incompetent. 


Ans. 63. No, sir. 

Int. 64. Did Mr. Sessions ever make any examination of the 
books and records of Boone county relative to the taxes for those 
years or for any other purpose, to your knowledge? 

Ans, 64. Not that I know of. 

Int. 65. Did you sign any other document there at this time than 
the one that has been referred to? 

Ans. 65. I don’t remember that I did. 

Int. 66. Was there any agreements and bonds given by the L. & 
M. Railroad Company or by Mr. Smith ? 

Ans. 66. Yes, sir; there was. 

Int. 67. Mr. Bowman, examine that document and see if that is 
one of the papers. It is “ Exhibit C.” 


(Exhibit “C” referred to in the testimony of Mr. Wilkinson (page 
54) was here handed to the witness.) 


Ans. 67. I think it is. 

Int. 68. Now, Mr. Bowman, you may state whether or not the 
giving of that bond by the B. & M. Railroad Company and Adam 
Smith was not the consideration for your signing the stipulation 
heretofore sworn to by you, reference being made to Exhibit “ B.” 

Ans. 68. Yes, sir. 

Int. 69. Now, Mr. Bowman, all of this conversation that you have 
related with Mr. Sessions and Mr. Touzalin occurred and all of these 
documents were drawn and signed at the office of A. E. Touzalin, 

land commissioner of the Burlington and Missouri River 
165 Railroad Company in Nebraska, at Lincoln, Nebraska, 

between the time of your arrival at Mr. Touzalin’s office, after 
dinner, and the time that you retired to bed that night, and without 
leaving the office of Mr. Touzalin; is it not so? 

Objeeted to as béing leading, irrelevant, and incompetent. 

Ans. 69, It wasall done in the office, but I think we went to supper 
during the time. We went to supper and returned. 


Int. 70. Did Mr. Smith go to supper with you ? 
Ans. 70. I think he did. 
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Int. 71. And returned tothe office of Mr. Touzalin with you after 
supper ? 

Ans. 71. I could not say whether he returned with us or not. 
Int. 72. Was he there during this time? 
Ans. 72. Yes, sir. 

Int. 73. Mr. Bowman, who paid you for your time and expenses 
on this trip? 

Objected to as being incompetent and irrelevant and as being 
double, and as assuming that he was paid for his time and trouble. 


Ans. + Adam Smith. 

Int. 74. Mr. Bowman, did the county commissioners ever pay Mr. 
Sessions rt his services as attorney, that you know of ? 

Ans. Ag Not to my knowledge. 

Int. 75. Was there ever any bill presented by Mr. Sessions or by 
any one ie him to the county for his services ? 

Ans. 75. Not during my term of office. 

Int. 76. Did you hear Mr. Adam Smith say anything relative to 
the payment of Mr. Sessions’ fee ? 

Ans. 76. I did. 

Int. 77. What was it? 

Ans. 77. I don’t know whether I could repeat the exact language. 

[nt. 7S. Well, as near as you can remember, what was said ? 

Ans. 78. I think hesaid that he would see that it was paid. 

166 Int. 79. Mr. Bowman, whenever in your testimony you 

have referred to the B. & M. Railroad Company do you 

mean the Burlington and Missouri River Railroad Company in Ne- 
braska? 

Ans. 79. Yes, sir. 

Int. 80. Whenever you have referred to Mr. Touzalin you have 
referred to A. E. Touzalin as land contmissioner of the Burlington 
and Missouri River Railroad Company ? 

Ans. 80. Yes, sir. 


Cross-examination by Mr. Marquert: 


Int. 1. Mr. Bowman, how much did Mr. Smith pay you and when 
did he pay you? How long after this transaction ? 

Objected to as assuming that it was paid long after, when it has 
not been shown. 

Ans. 1. I don’t remember the amount that he paid us, but he 
paid us before we left Lincoln, or paid the money all to Mr. Peters, 
and he wi is to pay us separately when he got it changed. 

Int. 2. Were you induced to make this settlement or arrangement 
by whe paid this? Was that the inducement? 

Ans. 2. No, sir. 

Int. 3. There was nothing said about paying your expenses other- 
wise until after the whole arrangement was made there—after the 
settleme nt was mi ade? 

Ans. 3. I think nothing except our expenses. 

Int. 4. When was that arranged that he was to pay those? 
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Ans. 4. At the time of the commissioners’ meeting at Albion, 
when the arrangement was made to go to Lincoln. 

Int. 5. Now, prior to this you stated at that meeting if you went 
you would have to have your expenses paid, did you? 

Ans. 5. I don’t remember how that was brought about. 

Int. 6. Didn’t the commissioners make an agreement with Adam 
Smith in the year 1877 in reference to having these taxes annulled, 

and was not this going to Lincoln and fixing this matter up 

167 simply a consummation of this agreement? 


Objected to as being incompetent and immaterial. 


Ans. 6. Not to my knowledge. 

Int. 7. Do you want that to be your answer ? 

Ans. 7. Yes, sir. 

Int. 8. Wasn’t this talked about at this Albion meeting, that the 
contract had already been made by the commissioners with Adam 
Smith to have these taxes annulled ? 

Ans. 8. Yes, sir. 

Int. 9. And did you then go to Lincoln to consummate that con- 
tract? Wasn't that the object? 


Objected to as being immaterial and incompetent. 


Ans. 9. It wasn’t, on my part; I knew nothing of any such con- 
tract, except by hearsay 

Int. 10. You knew about the suit, that these taxes had all been 
enjoined by the court, didn’t you? 


Objected to as being immaterial and incompetent. 


Ans. 10. No, sir. 
Int. 11. Wasn’t there a public meeting called to endorse you in 
your action in having these taxes enjoined by the court? 


Objected to as being irrelevant and immaterial. 


Ans. 11. I don’t know what the purpose of the meeting was. 
There was a public meeting called. 

Int. 12. Well, the meeting did endorse you, the commissioners, 
didn’t it, in their action ? 

Ans. 12. I think they did, as a mass. 

Int. 13. Do you meau in your evidence to say that Mr. Sessions 
read the agreement you refer to wrong, or that you don’t now recol- 
lect whether those parts were in it or not? 

Ans. 13. I don’t think those parts that I objected to were read in 
iny hearing. 

Int. 14. But they might have been. It has been a good 
168 while since, hasn’t it? 

Ans. 14. It has been a good while since, but I don’t think 
they were read in my hearing. 

Int. 15. When did you first find out that that part which you now 
say you didn’t hear read in that agreement was in it? 

Ans. 15. I didn’t know it till within a few days. 
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Int. 16. You never knew it until Mr. Miller told you of it, did 
you ? 

Ans. 16. Yes, sir—that is, I heard it was before I saw Mr. Miller, 
before I ever met Mr. Miller. 

Int. 17. You heard it was, you say ? 


Objected to as being immaterial and irrelevant. 


Ans. 17. Yes, sir. 

Int. 18. Whodid you hear it from? 

Ans. 18. Mr. Cox. 

Int. 19. That, you say, was about three or four days before Miller 
spoke to you? 

Ans. 19. Somewhere thereabouts—two or three days. 

Int. 20. Now, when did Mr. Miller speak to you about these words 
not being in the contract ? 

Ans. 20. Saturday last. 

Int. 21. Who is this Mr. Cox who first spoke to you about those 
words not being there ? 


Objected to as being immaterial, incompetent, and irrelevant. 


Ans. 21. He is now sheriff of Boone county. 
Int. 22. How came he to speak to you? 


Objected to as being immaterial, incompetent, and irrelevant. 


Ans. 22. I road with Mr. Cox from my home in Cedar county to 
Albion. 

Int. 25. And he told you there was some words in that agreement 
that were never read to you, did he? 

Ans. 23. No, sir. 

Int. 24. Well, what did he say to you about the agreement? 


Objected to as being immaterial, incompetent, and irrelevant. 


Ans. 24. He told me about this clause in the agreement, 

169 stating that the whole of the taxes were annulled—that all 
of the taxes were set aside as illegal. 

Int. 25. And then who next spoke to you about this agreement ? 


Objected to as being immaterial, incompetent, and irrelevant. 


Ans. 25. I don’t think anybody spoke to me directly about that 
till I met Mr. Miller, and he spoke to me. 

Int. 26. What did he say about that‘ 

Ans. 26. He read the contract to me and asked me if that was the 
article that I signed. 

Int. 27. Didn’t he say at the same time that the other commis- 
sioners said it wasn’t the article they bad signed ? 

Ans. 27. I don’t think he did. 

Int. 28. Didn’t say anything about the other commissioners— 
about it not being the article that the other commissioners had 
signed, did he? 

Ans. 28. I don’t know that he did at that time. 

Int. 29. Well, at what time did he say that to you, if ever? 

15—297 
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Objected to as immaterial, irrelevant, and not proper cross-exam- 
ination. 

Ans. 29. While we were on the train, I think, between here and 
Columbus. 
Int. 30. Well, just state what he said. 


Objected to as being immaterial and irrelevant. 


Ans. 30. He stated that they said there was something in there 
that was not in the contract or was not read to them as being in the 
contract when they signed it. 

Int. 31. The consideration for your agreement in having these 
taxes annulled was that Mr. Smith or the company he represented 
was to build a wagon road from Albion to some point on the Union 
Pacific railroad, wasn’t it? 

Ans. 31. It was part of it. 

Int. 32. What was the other part of the consideration ? 
170 Ans. 32. That they were to enter into bonds to pay their 
legal taxes of 1878 and thereafter for five years. 

Int. 33. Was this wagon road built? 

Objected to as being immaterial and irrelevant. 

Int. 33. By Mr. Smith or the company which he represented ? 

Ans. 33. Yes, sir. 

Int. 34. Did the fact that Mr. Smith agreed to pay your expenses 
and did pay your expenses and your time have any influence upon 
you in making this agreement by which these taxes were annulled ? 

Ans, 34. No, sir. 

Int. 35. And what you did in having these taxes annulled for the 
county was done in good faith, believing it to be for the best inter- 
ests of the county to do so? 

Ans. 35. You ask if it was done in good faith ? 

Int. 36. Yes, sir. 

Ans. 36. Yes, sir; it was. 

Int. 37. Wasn’t this settlement of taxes a good thing for Boone 
county ? : 


Objected to as being immaterial and as calling for the opinion of 
the witness. 


Ans. 37. I do not know. 
Int. 38. You moved away shortly after, did you ? 
Ans. 38. Yes, sir. 


Redirect examination by Mr. MILLer: 


Int. 1. You state in your cross-examination that there was a pub- 
lic meeting held, at which the mass endorsed your action in this 
matter. How long after your return from Lincoln was this public 
meeting held? 

Ans. 1. I could not tell anything about the time that it was. 

Int. 2. Who was present at that meeting? Wasn’t Mr. Touzalin 
there ? 

Ans. 2, I think he was. 
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Int. 3. Didn’t Mr. Touzalin address the meeting at that time? 
171 Ans. 3. I think he did. 

Int. 4. You mean Mr. Touzalin, the land commissioner of 
the LB. & M. Railroad Company, do you ? 

Ans. 4. Yes, sir. 

Int. 5. Who paid your fare from Albion to Lincoln—who footed 
the bills at that time? 

Ans. 5. I think Mr. Peters. 

Adjourned, by agreement and consent of the attorneys for the 
parties, complainant and respondent, till 2 o’clock p. m., then to 
continue the taking of this testimony at the same place. 

At 2 o'clock p. m., met pursuant to adjournment, as above stated, 
and afterwards adjourned, by agreement and consent of the attorneys 
for the parties, complainant and respondent, to meet forthwith at 
the office of the clerk of the United States courts, in Omaha, Ne- 
braska. 

C. P. DRENNEN, 


Special Examiner. 


Pursuant to adjournment, as above stated, on the 28th day of 
July, 1884, at the office of the clerk of the United States courts, in 
- ? 
the city of Omaha, Nebraska, J. S. Miller, Esq., appearing for com- 
plainant, and T. M. Marquett, Esq., for respondents, I resumed the 

taking of said testimony as follows, viz: 


And also the said Ermer D. FRANK, being about the age of — 
years and having been by me first cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, I did carefully examine the said Elmer D. 
Frank and he did thereupon depose, testify, and say as follows, viz: 


By Mr. MILuLer: 
Int. 1. State your name, occupation, and place of residence. 
Ans. 1. My name is Elmer D. Frank; clerk of the United States 
circuit court for the district of Nebraska, and reside at Omaha. 
Int. 2. As clerk of the United States circuit court have you charge 
of the records of that court ? 
172 Ans. 2. I have. 

Int. 3. Will you turn to the record of the case of H. H. 
Hunnewell vs. The B. & M. Railroad Company and The County of 
Boone, of March, 1878. Mr. Frank, what does the record disclose 
as to the proceedings in that case ? 

Objected to as being irrelevant and incompetent. 


Ans. 3. The record shows that on March 4th, 1878,a bill and 
stipulations were filed in said case, and on the 8th of March, in the 
same year, a decree was entered. 

Int. 4. You say the records disclose a stipulation filed on the 
4th of March? 

Aus. 4. Yes, sir. 

Int. 5. Was that stipulation recorded ? 
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Ans. 5. No, sir; that is to say, I find no record of it in my search. 
Int. 6. Have you made any search for the stipulation ? 

Ans. 6. I have. 

Int. 7. Have you found it among the files and papers in the case? 
Ans. 7. I have not. 


Mr. Mitier: “ We will now offer in evide ice a certified copy of 
the journal entry and decree in the case 


(Said certified copy was here introduced in evidence and is hereto 
attached, marked “ Exhibit K,” and made part of this testimony.) 


By agreement of the parties, ee and respondent, it 1s 
stipulated that the special examiner, C. P. Drennen, may have oye 
the 5th of August, 1884, to file ound \inant’s evidence, and if he 
finds it necessary, when he comes to take the testimony A re- 
spondents, he shall have the same length of time, to wit, until the 
5th day of October, 1884, to file the respondents’ evidence. 


The complainant rests. 


Unirrep States OF AMERICA, District of Nebraska : 


STATE OF NEBRASKA, . 
County of Douglas, hy 


173 I,C. P. Drennen, a special examiner in chancery, duly 
appointed by the circuit court of the United States for said 
district to take the testimony in the cause in the caption of the said 
testimony named, a certified copy of the order of appointment be- 
ing hereto attached, in accordance with the order of the court and 
the stipulation made and entered into between the above-named 
parties, by their attorneys, which stipulation is hereto attached, and 
in accordance with the oral agreements of the attorneys for the said 
parties, com pl: romgpe and respondent, as noted in the ree testi- 
mony, do hereby certify that on the 5th day of July, A. D. 1884, at 
10 o ‘clock in the forenoon, | was attended at the office of Miller & 
Price, in the town of Albion, county of Boone, and State of Nebraska, 
by J.S. Miller, Esq., attorney for the said complainant, and T. M. 
Marquett, Isq., attorney for the said respondents, and the witnesses, 
S. H. Bollman and 8. P. Bollman; and also, on the 9th day of July, 
1884, at the hours stated, at the same place, by the said at torneys 
and the witnesses, S. H. Bollman, FI ‘dwin Broadbe nt, Thomas 
Thompson W ilkinson, and John Pete rs; and also, on the 26th day 
of July, 1884, at the hour of 5 o’clock in the afternoon, I was at- 
tended at my office, in the city of Omaha, county of Dou; vlas, and 
State of Nebraska, in pursuance of tie notice and subpcena hereto 
attached, by the said attorneys, and the witness, Thomas H. Bow- 
man ; and also,on tne 28th day of July, 1884, at the hour of 10 
o’clock in the forenoon, at the place last above named, by said at- 
torneys, and said witness Thomas H. Bowman; and at the office of 
the clerk of the United States district and circuit courts for the dis- 
trict of Nebraska, at Omaha, Nebraska, by said attorneys, and the 
witness, Elmer D. Frank, all of said witnesses being of sound mind 
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mind and lawful age; and the said witnesses were by me sworn to 
testify the truth, the whole truth, and nothing but the truth touch- 
ing such matters as were of them inquired in the cause, and the 
testimony was by me reduced to writing in the presence of the wit- 

nesses and from their statements, and that the signing of 
174 + the said testimony by said witnesses was waived by consent 

and agreement of the said attorneys for the parties, complain- 
ant and respondent. 

[ have retained the said testimony in my possession for the pur- 
pose of transcribing the same from my short-hand notes and of de- 
livering the same to the court. 

And | do further certify that Iam not of counsel nor attorney 
for either of the parties in said testimony and caption named, nor 
in any way interested in the event of the said cause named in said 
caption. I further certify that the Exhibits “A, B, C, D, E, F, G, 
H, I, & K,” which are hereto attached, were introduced in evidenee 
in said cause during the taking of said depositions. 

In testimony whereof I havee hereunto set my hand this 4th day 
of August, A. D. 1884. 

C. P. DRENNEN, 


Special Examiner. 


Fee bill: 


OC. P. Drennah, special CZAR? . 2.0. 60 222 con coed etenen~ Ge ee 
S. H. Bolimen, weineds, 3 GAG, @ 1. cnc ennn cécceeene. ae 
B. PF. Botan, witness, E Gay, 2: Wihisno ccd nde 1 60 
Edwin Broadbent, witness, 1 day, 15 mi._---~-.--....--.-- 3 00 
Thomas T. Wilkinson, witness, 1 day, 3 mi...---......-.. 1 80 
Jana Potesn, webeiiin, § Git, 3 Wihiseened cnccucscdetine 1 60 
Thomas H. Bowman, witness, 3 days, 100 m1...-------.-- — 
Eimer D. Frame, weeneek, i Gay, 1 Ol. .. ccc icnctaseunion L 60 


Upon the back of said depositions appear endorsements in words 
and figures following, to wit: No. 30, H. Delivered in person by 
special examiner and filed August 4,1884. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 6th and 22nd days of Octo- 
ber, 1884, depositions were filed in said case; which said depositions 
are in words and figures following, to wit: 


175 Exuibit A (to M. H. Session’s Testimony, C. P. D.) 


Commissioners’ Record, One Hundred and Sixth Session, Feb. 4th, 
1878. 


Board met pursuant to adjournment. 
Present: Commissioners Wilkinson, Broadbent, and Bowman. 
Minutes of last two meetings read and approved. 
* * * * * « 
On motion, all matters and things done by the county commis- 
sioners at Lincoln, Nebraska, on January 30th, 1878, relative to the 
settlement of the taxes of the Burlington and Missouri River Rail- 
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road Company and the Adam Smith contract are hereby confirmed 
and ratified, and the clerk be instructed to record the same in the 
commissioners’ record. 

Lincotn, Nepr., Jan’y 30th, 1878. 

Know all men by these presents that a certain contract bearing 
date July 18th, 1877, having been made by the county of Boone, 
through its commissioner, and Mr. Adam Smith, of Chicago, Illinois, 
wherein the second party agreed to make the purchase of certain 
lands of the Burlington and Missouri River Railroad Company in 
Nebraska, and to pay all legal taxes assessed thereon fur the year 
1878 and thereafter, and to make certain improvements in the 
county of Boone; in consideration of which the county commis- 
sioners of the said county agreed at some future day to take the neces- 
sary iegal steps for the wiping out of all the illegal taxes claimed to 
be due | upon the lands of the said Burlington and Missouri River 
Railroad Company in Nebraska for the years 1873, 1874, 1875, 1876, 
and 1877; and whereas the second party has partly completed the 
improvements agreed upon and has entered into a bond for the 
completion of the same; and whereas the second party is now pre; 
pared to enter into the necessary obligations for the payment promptly 
hereafter of the legal taxes; and whereas the county commissioners 
have this day taken the necessary legal action for the wiping out of 
all the illegal taxes claimed to be due for the said years above-men- 

tioned: and whereas the said Adam Smith has transferred his 
176 ~=— rightsto the Nebraska Land and Live Stock Company, which 

said company has assumed all duties and obligations of said 
Adam Smith: 

Therefore it is hereby agreed, and the Nebraska Land and Live 
Stock Company binds itself in the sum of ten thousand (10,000.00) 
dollars, to pay all legal taxes for the years 1878 to 1882, inclu- 
sive, which may be levied upon the lands purchased by the said 
Nebraska Land and Live Stock Company from the said railroad 
company in the county of Boone, Nebraska; and the said Nebraska 
Land and Live Stock Company hereby binds itself, under the same 
penalty as above stated, to pay all taxes which may be levied upon 
the lands of the Burlington and Missouri River Railroad Company 
in the said county of Boone, Nebraska, for the said years 1878 to 
1882, inclusive, should said railroad company fail to pay the said 
taxes. 

NEBRASKA LAND AND LIVE STOCK: 
COMPANY, 
By ADAM SMITH, President. 


The Burlington and Missouri River Railroad Company in Ne- 
braska binds itself in the sum of ten thousand (10,000.00) dollars 
to pay all legal taxes for the years 1878 to 1882, inclusive, upon all 
its lands in Boone county, Nebraska, which have not been absolutely 
sold and deeded to the Nebraska Land and Live Stock Company or 
to other parties. 

BURLINGTON AND MISSOURI RIVER 
RAILROAD COMPANY IN NEBR., 
By A. E. TOUZALIN, Land Commisssoner. 


a>- 
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[, John R. Clark, of Lincoln, Nebraska, do hereby bind myself 
in the sum of ten thousand (10,000.00) dollars for the performance 
by the Burlington and Missouri River Railroad Company in Ne- 
braska of the above obligations as entered into by the said railroad 
company should the said railroad coinpany fail to carry out this 
obligation as therein stated. 

JNO. R. CLARK. 


LINCOLN, NEBRASKA, Jan’y 30th, 1878. 


177 That whereas the taxes on the lands of the B. & M. R. R. 

Rh. Co. in Nebraska, in Boone county, both State, county, and 
school taxes, are unpaid for the years 1873, 1874, 1875, 1876, and 
1377 ; 

And whereas the said company disputes the legality of said taxes 
and it is necessary to test their legality : 

Therefore be it resolved, That this board employ M. H. Sessions 
as its attorney to defend any suit that may be brought against the 
county or to bring any suit he may deem best to test the legality 
of said taxes, and if he deem that any of said taxes are illegal 
he may make such compromise in the matter with the said company 
as lhe may deem best for the interest of the county in the premises 
and the said M. H. Sessions is hereby authorized to enter an appear- 
ance for the county of Boone, Nebraska, in any suit which may be 
brought by the said Burlington and Missouri River Railroad Com- 
pany in Nebraska or by any stockholder thereof, and to take action 
as directed by said commissioners, and to waive issuance and sery- 
ice of a subpcena in the case. 

THOMAS T. WILKINSON, 
T. H. BOWMAN, Chairman, 
EDWIN T. BROADBENT, 

Co. Com’rs. 

Attest: JOHN PETERS, 

County Clerk. 
LINCOLN, NEBRASKA, January 30th, 1878. 
Memorandum of agreement made by and between the Burlington 
and Missouri River Railroad Company in Nebraska, first party, 
and the County of Boone, Nebraska, by its commissioners, of the 
second part, and the Nebraska Land and Live Stock Company, 
of the third part. 


Whereas parties of the lst and 3rd parts have this day entered 
into an agreement and bonds for the performance of certain obliga- 
tions conditioned on the absolute release by the second party of all 
illegal taxes levied upon the lands of the first and third party in 

the county of Boone, Nebraska, for the years 1873 to 1877, 

178 inclusive: 
Now, therefore, the party of the second part hereby agrees, 
by its commissioners and by its authorized attorney, M. H. Sessions, 
to enter into the necessary stipulations and to have a decree of 


120 THE COUNTY OF BOONE VS. 


court entered up in the circuit court of the United States for the 
district of Nebraska eradicating the whole of the taxes now charged 
against the lands of the first and third parties for the above years, 
all of said taxes having been examined and agreed upon as being 
illegal and void. 
THOMAS T. WILKINSON, 
EDWIN BROADBENT, 
T. H. BOWMAN, Chairman, 
Co. Com’rs. 

M. H. SESSIONS, 

Attorney for Boone Co. 
Attest: JOHN PETERS, 

County Clerk. 


In pursuance of a certain contract entered into by Adam Smith, 
of Chicago, Illinois, with the county of Boone, Nebraska, for the 
completing of a certain road from Albion, the county-seat of said 
county, to a point on the Union Pacific railroad, said road having 
now been partly completed : 

Now, therefore, the Nebraska Land and Live Stock Company doth 
by this bond bind and obligate itself in the sum of ten thousand 
(10,000) dollars to complete the said road, as shown forth in the 
said agreement with the said county of Boone, within the time of 
the said contract entered into by thesaid Adam Smith— 

The intention of this bond being to obligate the said Nebraska 
Land and Live Stock Company in the sum of ten thousand dollars 
for the full performance by the said Adam Smith of the agreement 
made with the said county of Boone Nebraska. 

Jan’y 30th, 1878. 

NEBRASKA LAND & LIVE STOCK CO., 
By ADAM SMITH, President. 


Attest: JOHN PETERS, 
County Clerk. 


I hereby certify the above proceedings to be a correct copy of 
the 106th session of commissioners’ records of Boone county, Ne- 
braska. 

Witness my hand and official seal this 12th day of September, 
1883. 

[SEAL. | JOHN PETERS, 
County Clerk. 


Filed Oct. 6, 1884. 
ELMER D. FRANK, Clerk. 
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179 Exuisit B (J. D. MeFarland’s Testimony, C. P. D.). 


Sales of Lands by B. & M. and C., B. & @. R. R. Cos. in Boone Co., Neb., March 


ie 1878, to July l, L883. 


Deeded. On cont. Total. 


ec cement a NR 


Page. 


Acres. Consid. Acres. | Consid. Acres Consid. 
l homes 2,138.21 7.401 08 », 857.606 16.0384 23 7,995.87 23,435 26 
9 911.73 2,632 74 6,286.52 | 18,703 78 7,198.25 21,336 52 
3 5,857.32! 16,485 22 2 G8. 56 8.538 67 8,425.88 | 25,023 89 
i 2 969.04 8.317 53 1,720.48 | 14,164 88 7,689.52 22,482 41 
5 15,871.82) 14,746 14 2,120 $415 O04 16,591.82 19,161 18 
eae : 4,256.73 7,626 68 4,312.70; 12,740 39 8.569.438 | 20,367 O7 
es 1,040 2,170 40 8,561.32 | 23,715 37 9,601.32 | 25,885 77 
i eee oe 3,864.91 11,820 94 £530.85 14,897 74 8,204.76 | 26,218 68 
q 7,508.94 11,296 02 3,760 11,762 72 11,068.91 93,058 74 
aes 12,626.76 | 13,125 74 2,526.45 7,463 36 15,153.21 20,589 10 
1] eis 9,448.39; 11,824 78 1,234.39 | 16,229 74 10,682.78 | 27,554 52 
12 os 5,664.98 5,522 46 5,359 17,916 53 9 028.98} 28.488 99 
13 rae 2,820.54 6,882 89 7,183.21; 19,742 78 10,012.75 | 26,625 67 
14 ‘- 21,093.82 | 23.596 21 2,059.80 | $548 57 23,158.62) 28,144 78 
15 2,387.88 9,383 53 7,217.98 | 24,321 25 9,605.86 | 33,704 78 


162,977.99 | 367,027 


215,195 05 
} 


j ; 


94,270.07 | 151,832 31| 68,707.92 
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194. “Exarsir C” (J.D. McFarland’s Testimony, C. P. D.). 


Memorandum of an agreement and contract made this 28th day of 
July, A. D. one thousand eight hundred and seventy-seven (1877), 
between the Burlington and Missouri River Railroad Company in 
Nebraska, by its president and directors, party of the first part, and 
Adam Smith, of Chicago, Illinois, his heirs or assigns, party of the 
second part, witnesseth : 

The first party agrees, on certain conditions and at certain 
prices hereafter named, to sell to the second party such of the 
lands remaining unsold and unreserved in Boone county, Ne- 
braska, on the first day of August, A. D. one thousand eight hun- 
dred and seventy-seven (1877), as he may select under the provisions 
for selection and reservation hereinafter set forth, said selection and 
reservation practically constituting an option In favor of the said 
second party, extending from certain dates hereinafter named and 
expiring December thirty-first, A. D. one thousand eight hundred 
and seventy-nine (1879). 

The first party agrees to sell to the second party the first sixty- 
five thousand (65,000) acres of his selection at an average price for 
the whole body of unsold lands in Boone county of one dollar (1.00) 
per acre. 

The average price of the whole body of unsold lands in Boone 
county on the first day of August, A. D. one thousand eight hun- 
dred and seventy-seven (1877), being one dollar and thirty-seven 
cents ($1.37) per acre, and the rate to the second party being an 
average of one dollar ($1.00) per acre, the party of the second part 
would be entitled to prices upon his first selection of sixty-five thou- 
sand (65,000) acres of seventy-three (73%) per cent. of the cash price 
of the first of August, A. D. one thousand eight hundred and 

seventy-seven. 
195 The first party agrees to sell to the second party the re- 
maining lands which he may select under his second selec- 
tion, as hereinafter provided for, at an average price for the whole 
body of unsold lands in Boone county of one dollar and twenty-five 
cents ($1.25) per acre. 

The average cash price of the whole body of unsold lands in 
soone county on the first day of August, A. D. one thousand eight 
hundred and seventy-seven, being one dollar and thirty-seven 
($1.37) cents per acre, and the rate to the second party being an 
average of one dollar and twenty-five cents ($1.25) per acre, the 
party of the second part would be entitled to prices upon his second 
selection of sixty-five thousand (65,000) acres of ninety-one (91 %) 
per cent. of the cost prices of the first of August, A. D. one thou- 
sand eight hundred and seventy-seven (1877). 

The first party agrees that the second party shall have the privi- 
lege of purchasing any of the lands above mentioned, under the 
selections as hereinafter provided for, on the following terms of 
credit in lieu of cash terms: 

The price under the said terms of credit to be an advance of fifty 
per cent. (50 %) upon the cost prices of the respective selections, 


tal 
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namely, eight (8) years’ credit, four (4) per cent. interest; the in- 
terest to be paid annually in advance for the first three (3) years, 
and thereafter one fifth of the principal annually, with interest at 
four (4) per cent. on the remainder. 

The second party is to have the above option of purchasing such 
of the lands in Boone county as he may select under the following 
conditions, “to wit: ” 

l‘irst. He can proceed at once to select and report to the general 
land office of the first party, at Lincoln, Nebraska, sixty-five thou- 
sand (65,000) acres of land, which the first party agrees to at once 
withdraw from the market and record upon their books as engaged 

to be sold to the said second party. 


196 Second. The second party is to have the privilege of select- 
ing a second sixty-five thousand (65,000) acres of land on or 


after the first day of January, A. D. one thousand eight hundred 
and seventv-eight (1878), and immediately upon due receipt of the 
said second selection by the party of the first part the party of the 
first part is to withdraw the said lands from the market and record 
them upon their books as engaged to be sold to the said second 
party. 

Third. The second party is to have the privilege of selecting any 
additional lands in Boone county that he may desire in addition to 
the first two selections on or after the first day of July, A. D. one 
thousand eight hundred and seventy-eight, all selections to be abso- 
lutely closed by the thirty-first day of December, one thousand eight 
hundred and seventy-eight. ‘Tracts not selected are to be subject to 
saie by the company at their regular rates, but no reservation of the 
above land can can be made in favor of other parties after the date 
of this agreement. 

The second party agrees that the mere selection of the land gives 
him no right of possession, but that the absolute purchase from the 
railroad company, either for cash or on credit, shall be perfected 
before he takes possession thereof or puts any one in possession 
thereof. 

The second party agrees, in making the selections as before stated, 
they shall be made ina body. ‘The first sixty-five thousand (65,000) 
acres must be selected in some one half of the county, namely, in 
the north half, the south half, the east half, or the west half of the 
county. 

The second party agrees, in addition to the payment to the first 
party of the prices on the lands aforesaid, to assume the responsi- 
bility for and the payment of the whole of the taxes which have 

been levied upon all the lands of the Burlington and Missouri 
197 River Railroad Company in Nebraska in Boone county for 

the years eighteen hundred and seventy-three (1873), eigh- 
teen hundred and seventy-four (1874), eighteen hundred and seventy- 
five (1875), eighteen hundred and seventy-six (1876), eighteen 
hundred and seventy-seven (1877), and it is a part and portion of this 
ugreement and one of the important considerations paid by the said 
second party that the said taxes shall be assumed and paid by the 
suid second party; the payment or settlement of the said taxes to be 
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consummated on or about January the first, A. D. one thousand 
eight hundred and seventy-eight. Thesecond party agrees, in addi- 
tion to the payment of the prices and of the taxes upon all of the 
lands as before stated, to assume the responsibility for and to make 
payment of the taxes for the years eighteen hundred and seventy- 
eight (1878), eighteen hundred and seventy-nine (1879), upon all 
such lands as he may select under this agreement as hereinbefore 
provided for; the said taxes to be paid upon said selected lands 
whether the same be eventually purchased by him or not. 

The second party agrees that a failure upon his part to meet the 
taxes of eighteen hundred and seventy-eight (1878) or eighteen 
hundred and seventy-nine (1879) upon any tract or tracts selected 
by him on or before the first day of August of the following year 
shall be deemed a relinquishment by the second party of his option 
upon such tract or tracts. 

The second party agrees to devote himself to the sale and settle- 
ment of the lands selected, and agrees not to purchase nor deal in 
the lands of any other railroad company, except such tracts as lie 
alongside the line of his proposed wagon road from Columbus or 
Clarksville, on the Union Pacific railway, to Albion, the county-seat 
of Boone county; the purchase of said additional lands from all 

sources not to exceed ten thousand (10,000) acres. 
198 The second party agrees that in reselling the land to be 

purchased from the first party under this agreement he will 
adopt no terms of credit longer than ten years, and that he will 
adopt no rate of interest lower than four (4) per cent. per annum, 
and that the prices at which he will resell the lands on terms of 
credit shall not be less than double the cash price paid to the first 
party for the respective tracts 

The reservation of lands in favor of the second party ana the con- 
tinuation of the option as above are to be governed by the following 
condition : 

By the first day of January, eighteen hundred and seventy-eight 
(1878), the second party is to have effected a complete legal settle- 
ment or payment of the taxes now outstanding upon all Burlington 
and Missouri River Railroad Company in Nebraska lands in Boone 
county for the years eighteen hundred and seventy-three (1873) to 
eighteen hundred and ‘seventy-sev en (1877), inclusive, as the legal 
settlement is to be in such course of progress as to be satisfactory to 
the first party. 

By the first day of January, eighteen hundred and seventy-eight 
(1878), the second party shi li have a graded wagon road of forty (40) 
to forty-five (45) miles in length, between Columbus or Cl: irksville, 

on the Union Pacific railroad. and Albion, in Boone county, one- 
fourth completed, if not hindered by injunctions or right- of- way 
difficulties, and in that event he shall use due diligence to overcome 
said difticulties. 

By the first day of January, eighteen hundred and seventy-eight 
(1878), the second party shall also have established a nucleus for the 
settlement of the lands selected by the erection of the necessary 
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buildings upon a home farm, and by the erection of dwelling-houses 
upon at least five separate tracts of lands. 

On condition of the above the reservation of lands selected and 

the option upon all the lands in Boone county shall be ex- 
199 tended from January first to September first, eighteen hun- 
dred and seventy-eight (1878). 

If by the first day of September, eighteen hundred and seventy- 
eight (1878), the graded wagon road above referred to shall have 
been completed to Albion, and if at least twenty (20) additional 
houses shall have been erected upon different tracts of the selected 
lands, then the performance of these conditions will entitle the sec- 
ond party to a continuation of his option to the first day of August, 
eighteen hundred and seventy-nine (1879), and the payment of the 
taxes upon the lands for the year 1878, selected and purchased as 
aforesaid, will entitle the second party to a further continuation of 
the option to December thirty-first, eighteen hundred and seventy- 
nine (1879). | 

The lands in township twenty (20), range five (5) west, and sec- 
tiuns one (1), three (3), five (5), and nine (9), in township nineteen 
(19), range (5) west, having been contracted to be sold by the party 
of the first part to F. A. Beiyon and his people, are not covered by 
the conditions of this agreement, but such lands as may not be sold 
at the expiration of the said contract with F. A. Beiyon are to fall 
under the terms of this contract. 

THE BURLINGTON AND MO. RIVER 
RAILROAD CO. IN NEBR. 
(S’g’d) By C. E. PERKINS, V. President. 
ADAM SMITH. 
Countersigned : 
(S’o’d) A. E. TOUZALIN, L. C. 


Exurpit D (T. M. Marquett’s Testimony, C. P. D.). 


Return of Taxable Lands in Manchester Precinet. in Boon County, Nebraska, as 


Assessed for the Year i875 


Owner. Part of section - 


| 
Acres. 
Valu 


B. M. R. BR. R aa ee Ll | 19 5 160 480 
a ae | ae l ly 5 160 489 

Do. PAE OOS South , , siciealiaiaais I ' .s 2°0) On) 

Do ‘ : N. E. } tie 3 ihe ‘“ 164 192 

200) Do EE. N. W. 3 sicin iv 5 RQ] 2423 
SO aes edaditlend slebiieeitiliaiadalt South +. = cake o a a 320 OO 

Do es FY See 220 9060 
i a i ei 21 T 66 198 
Harry Maricle --. nil Wee ee ae Gave 7 | + 19 147 
Do. a NOT e On eS 7 7 / ‘i Qi) 240 
Martin Sterns ia  aleasiak W. } S. EB. i . | a Ry) 940) 
Do. E.4S. W. 3 Bi & v4 &() 940 

) % 2 Sewer, a Oe ihe 320 960 
Do ik i atic incaletelh ag. vs 640 1.920 

DO: cosces conmatatnwesleckpatedine cues ia) oe | 640 1,920 

mi (| *t Ge. ae 


150 THE COUNTY OF BOONE VS. 


Return of Taxable Lands in Manchester Precinct, in Boone County- -Continued. 


Owner. Part of section. 


aR IN 9 ccs apiinltisicins tt Bs at woe 8 1 5 80 240 
= #3" ae cE. aN. W. 2 a) ae 80 240 
Augustus Mansfield es a Dae : & 160 180 
B. & M. R. BR. R. , .| 8. E.} of 8S. EB. } l 10 120 
Do. | ini N. E. } of S. E. 1 | 19 6 40 120 
iti ies S. j of S. E. } }| « a RO 240 
Do. wae eS ee | ae. uM 80) 240 
Do. inclitniadchonia wiitiositda 3 é' 640 1,920 


| 
— 
. 

~ 
—— 

—s 

-_ 
— 


Do | i ‘ ' ” 420 


Do. ~ N. W. ' 7] * v 150 150 
Do : Ss. W. i 2k. ‘4 150 450 
Do a et East }_ 7 ‘ se 2°0) O60 


ZU 
veu 
O20 
20 

eds 71 S 120 
RE NT a aE oe eens Ss 640 920 
Do. | pies a rae 7 640 G20 
Do, ES ADRS RA OTE eae 5 ee ve 640 920 


Do. Ra Mewr ee eee re ee Qi te 7 640 
Do. P didel I 
Do. 5 oa : ae 7 rT 
Do. ca 2 : 5] «8 7 640 
Do. I 


= 
~ 
ee 
a 
_ 


) Do. “ . N. W. 7 ti +s zs Ho 
201 = Do. : Ss. W. } i ” Q ” 153 459 
ES ‘ : Kast } : 7 7 2) 960 


Do. ‘i my Pa: ep Me q 9290 
Do. ‘ es cite aie OO 


] 

i I l 
Do. : . ie Seas Se 13 . ss 640 1.920 
Do. | : ae ae a oe a bi * . 640 1.920 
Do. ' Seen Ieee Naw Seale net AN i 17 se ‘ 640 1.920 
Do. a oe al a is | 19 s 640 1,920 
Do. : ie ae ema 3 . ~ 640 1.920 
inti 1.0v0 


Do. ‘ a. ni aR — D 4 $6 540 
Do. SNES OE | TI) «| a 150 150 
Do. — e S. W. ) ; * 7 ws - 150 $50 
| ae ; . i ri sé ts 520 960 


a saliieata tai bi oe Ho: Sah Se en 9} « . 540 1.920 
i i aa ail clitaiijiatitiail A 1] H40 1.920 
eae oe a 2) SN Sere ea AO a .| 18 640 1,920 
Do. iacaiitelan soon 15 640 1.920 
. 17 H40 1 oo 
1I3 | 2 5 640 1.920 
aun 15 - H40 1.970 
siaiaitilice 17 640 L/vZO 

1 " 
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, . rye : + . . * 
Lé lurn OF Ta rahle Lands ivi Manchester Preeinct yi B MIL ¢ County—Continued. 


7 Sn _ . UE 


. » 
Owner. Part of section. ~ > + = 
. ~ oa ins - 
7 _ jo = < a 


B. & M. R. KR. R “ae Ty eS F : 20 | 6 80 240 
Do 1S. EB. 4 NE 15 | | 10 120 
D mene Vt Se 20 10 120 
Do | W.3 N. W. } . 67 01 
D W.45S. W. }. 68 204 
Do i S. E.4 5S. W. } 10 120 
Do in S. 48. E. } 80 40 


oe ot <— = 
a als 
' 


Do sal B.4N. E. j 9 10 120 
Do E.iS. E. } 2 40 120 
Do 4 Kast 4_. 354 2) | 980 
Do : BE. 4 N. W. } 80) 240 
Do i elites 15.38. W. i] 25 80 240 
Do. : 5S. W. } 27 160 120 
Do. : ae 29 , ” 640 1,920 


Do Kast 4 ™ | 7°) OD) 
1) ; 640 1.990 
Do Ss. W.] ) 160 480 
203 Herman Hill => Ss 17 0 160 i80 
Albert Dresser... |S. 40fS. E. and N.| 16 160 480 


W. } of S. E. 3} & 
S. W.i of N.E. ] 


Bb. & M. KR. RR anal Ge Wed 13 | 20 7 160 480 
Do. ; ere enone as 15 | 20 7 640 1 9290 
Do. ‘ : . — 17 640 1.920 
Do per: vivian a+ a 19 é 150 150 
Deo - : me Wei 19 0 150 150 
Do. 4 : Kast 19 “4 320 960 
Do. eae OR eee a 2] 20 ( 640 1.920 
Do . i ies — _ 20 - 640 1,920 
Do. . : or : 25 | 201 7 540 1 990 
Do. le. Pre SE a eae caiadaas 27 | 20 7 640 1 920 
Do ana ee 4 ; ? 9 1 640 1 990) 
Do caine Me as D icnipasinn 8] 15] 1523 
Do , sal ae Wet 1 15] $53 
Do. pee oe a Kast ' 4 3) or 
Do. ae ie, ae. 640 1.920 


Do. aa a # a 640 1.920 
Christian Marquette- S. BE. } 
FF 7 @ 2 See ene ee ; or 
Senet s nladaaie tadeciialinsieme : 15 640 1.920 
| . 


ne . ‘ Wh aim tenia ne 
Do. on es — 19 - 147 41 


= = ; 
Es. Fae ie a ; sctatieiblam 19 | 2 + 147 $41 
Do, 3 wn FF di: BO vi 320 960 
Do 5, weereetniii pein _— ZI oe os H40 1.020 
Do. : “ i a ao Fy, “ ee 640 1.920 
NS ee ae anliiuell “en 3 aa : - i. 25 ' “ 640 | 1.020 
Do , eee eee ae oe v4 640 1,920 
Do. . Diainicies peeve tie - 640 1,920 


Do | mays 2 pee ee ee 


THE COUNTY OF BOONE VS. 


Return of Taxable Lands in Manchester Precinct, in Boone County—Continued. 


Owner. 


Total _- 


Return of Taxable Lands 


Owner. Part of section. 


ae Ws 1,920 
South 4 ialiiat 6 v6 $2 960 


Union Pacifi 
4 


B. & M. R. R 
Do. eS sa 
Union Pacific R. 


sé ss 


920 
O20 
OP0 
ZU 
960 
108 
405 
O60) 
O20 


y 
* 


1,920 
1,920 


‘ 


z 


{ 


b 


BURLINGTON 


206 BB. & M 


207 Do. 


1) 
I 


Hi be acer Prec 


v4 


a2 


oR Le ALE oe? A ORL 


& MISSOURI RIVER 


LN. W. 


RAILROAD CO., &¢C., ET AL. 


; i f 

ht A. 
7 | 640 

154 

154 

, 

Hat} 
‘ 4) 
20) 
bot) 

iis 
1( 
40) 
2) 

LS 
. 7 156 
H40 
~ ~ 40 
H40 
H40 

i. 

= oe 
j Lei 
ri YO) 


' 640 
H40) 

' 40 
40) 

7 

0) 


SZU 

160 

) st) 

= 3°) 
1 ee f Ldb0 
iv L150 
1% 20 
é 640 
yi H40 
ya H40 


ity—Continued 


a) 


153 
eo 
| 
- 

/i)} 


Onn 
i) 
‘e/t) 

{} 


mu 
<9 7 } 
ire. 


‘yt) 
1.920 
1.920 
1,920 
|. O20 
1. OVO 

ve 

+i | 

OD 
1 O20 
L920 
1.920 
1. ov0 
1,920 
1.920 
1.920 
1,920 

aie. 

95] 

$C) 
1.ov0) 
1,920 
1.920 


ee 


159 
£50 
“70) 
‘oe yt) 
bi) 
240 


eu 


bot) 
150 
460) 


LU 
ZU 
ZU 
ZU 


ZU 


459 


154 THE COUNTY OF BOONE YS 


Re turn of Taxable Lands in” Beaver pP ec net. i}i Bo bi‘ ‘ee ALR! Continued. 


Owner. Part of se ;' R. A. = 
7 * > 


B.& M. R. R. R. ieee Oe 31 19 (5 154 152 


Do. | 19 | 19 7 l54 162 
Do. , S. W. } i9 «19 154 162 
Do. eee Bh. 4 ly »2U YOU 
Do. . : : 2] 640 1.920 
Do. 23 640 1 Y20 
Do 25 H40 1.920 

| 

| 


OR ada, ails ; ") O50 
208 ET ae ee tei Malia o— oo 19 7 H40 1 OvO 
Do a : $5) 640 1.970 
Do N. W. 3 yi 19} 8] 1652 159 


mee 
a 
— 
oe 
_ 


Owner. Part of se =f A. V 


i l 

= N. KE. } : 1 | 20 163 107 

ee i A ee Wet 165 1O8 

i Re oP ") 7TR0 

a ca fe 3 165 108 

i a 2 eS ; ; 16S 110) 

NE ty a 0) ROO 

209 Do. .- ; iN. Ba >} 20) 6] 175 132 

Do id a cla ss > + 175 by 

FE a ha aS a : 5 i") gO) 
(TRG LS thE si a 9 ee 640 1.600 in 


es SSE SE Je A ae 1] 7. 640 | 1.600 _ 
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Return of Taxable Lands in Oakland Preeinect. in B ‘ County — Continued. 


Owner. Part of sec. Sf A. Vv. 
j —_ om 


&2.R. & BB N. BE. 3 a) 7 179 147 50 
Do . N. W. ] 180 150 
Do a 290) Qn) 
Do  &* 77 $42 50 
Do ‘ ol Bie Wee 8 77 $42 50 
Do - « $20 200 50 : 

Si. a i 0 Ld? RO) 
Do ee 7 152 880 
Do . @ 20 si) 
Deo oe ; 640 1.600 
Do 2 640 1.600 


a 
“ 
—_ =. -=..6h6- 
— 
~~ 
- 
we 
~ 
NS 


So ae” A a’ A’ ASD AZ ASB AY 2 


20 H40 
Do kK ) 169 5s 
Du ; W. 170 $40 
Do uth 20 640 
L) W. | 8 | 143 226 
Do W. j 7 144 288 
Do ist 320 644 
Do. ‘ 5 640 1 PR 
Do H40 1.280 
Do. 640 1,280 
Do. ‘ 640 1.280 
Do. ‘. } H4tu 1 YRO 
Do, F ‘ 640 1.2R0 
Do 540 1.280 
Do North x 1} 0) 640 
Do S. E. j 160 320) 
LD) . N fs. Ww Qi) 160 
Do _—s Se eT fl W I 10) R4) 
Ly S. 4 | BK. 4 R() 160 
Do termes Bee Ri) 160 
Do, " N. E of N. EB. j LO x0) 
Do W.3N.E ) 80 160 
Do. VN. W L5 160 4) 
Do South | 0) 640 
Do os ‘ 640 1,280 
Deo - } H40 1.280 
Do ; : | 40 1.280 
Do. H40 1.280 
Do. ‘ iin = ‘ 25 ; 540 a 200 
Vo 27 é‘ 640 1,28 

Of a Do, . a a 640 1,280 
Deo J 40 1.280 

Do : 3 40 1.280 

Do ‘ 5 640 1.20 

Do All of lal Lj 2] 6 640 1.600 

Do ; ot Ae oe 640 1 600 

ill .| All } 640 1.600 

Do. = . All ce 7 40 1.600 

Do All 40 1. 600 

Do . .| All L] H40 1.600 

: 21] Do All 13 | 21 6 640 1.600 

7 a fs a Ld : 640 1.600 
a Do. - iiiaiieal — ee eee Li a 640 | 1,600 


156 THE COUNTY OF BOONE VS. 


Return of Taxable Lands in Oakland Precinct, in Boone County—Continued. 


a 
- 


Owner. Part of sec, 


t 

, 

} 
Range. 


i “> Sa <5 am 4 ' All ae anne af 6 640 600 
a mae ee oe oe 640 

RRS ee one All ; .| Zo se se 640 
ON Cs | Nae | 95 | 21 v &40 
Do. : EER EE ee eee eee oe +4 640 


l 
] 
] 
| 
l 
Do. : ae a 2. Os 7 640 1.600 
l 
l 
| 
| 
] 
| 


600 
600 
600 
600) 


a CARY: Aes oS eee oe 600 
os sé os ariel 
4 HOO 
eu 


ou 


Sea Sam .| All. aan $i 2 

Sa AMMEN: ‘ 5 | 21 640 RO 

BPs oe a ra i CSE , | oe 699 | *1.958 

i ae “ ; 9 | Zl 540 1.280 

Do. a ee ge siesaiia 1] a a §40 1 280 

NN ae oe a os — 13 é‘ ee 640 1.280 

Do. “= : me SA ‘ 15 é‘ a 540 1,280 

ee a ea : cg eg ee 17 as ve 540 1.280 

| Ee | ieee Oe ee ‘ 9; * 4 637 ¥] 274 

RE Pa a, Ae. 21 . a 640 1,280 

Do. . TL TD TN, re van ee ee . 640 1,280 

Do. See EEN ae EA ae nN ee gle reno a 25 .s $6 H40 1.2S0 

as ; Co te agg > : ae . 640 1,280 ; 

a ag EE Oe ae 29 ce 640 1.280 

Re nO: ENE v4 640 1,280 

TORE aS eee ae es 83 i «8 a 640 1.280 

Esa Rae re a a mae | 85 - 640 SO 

EES agai ae _| Fractional .__. ] 22 5 42 234 - 
. | oo - 646 oP 


~J «J «7 «] 


212 Do. xl .....| Fractional 3 2 p 
Do. - s , at Fractional! - ee : » Ze 5 647 
Do. eae Seep OE Fractional . j ss ss O48 
ED fap _._.| Fractional e 9 +s ve 640 
Do. e $6 alae 1] +f ss 640 


EE ee BS falc 
See ee ca - Fractional me 

RE a amanomen ' — of te 5 §40 
gS sani All Se eae =: v4 640 


cou ~ @ 


: 
; 
' 
' 
| 
' 
: 
: 
| 
’ 
: 


se 
ee 
ee 
~_ 
~ 
i 
nN 
- 
~ 
— 
~—e 
— 
— 


Do. leit sidtiaiaiadinn . aad Fractional ial iis i we oe H19 
a Menem x ) 9 se ee 640 
ao .| All v6 ‘4 | 


l 
es I imine aa. @ ‘s) 640 
Tt } és ‘i 
l 


ak ek Fractional oe ‘ 
i te mnt: = ee Oe v4 “4 640 


* Practional. 
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> nadie >... P . ‘ , ’ s 
Return of Taxable Lands in Oakland Precinct, in Boone County—Continued. 


Owner. Part of sec. =f 4 2 
A\ales 

&M. KR. R. R 2 640 1.280 
Do 4 640 1 280 
Do me Z 640 1,280 
DD Al] 2 640 L280 
DD Fract ’ 6 O55 | 266 
Do i All 640 | PRO 
l) ve 640 1 YRO 
1) All ri 640 1,280 
) All 640 L.O20 
D 640 1.280 
1) ira na i 675 | 25! 
D \ 640 1.280 
1) 640 | Si) 
1) H40 1 YO 
1) All H40 | Si) 
1) x . f | 640 | YO) 
1) F rac i H°2s 1.256 
D All ‘ 640 1,780 
Do ee 640 L920 
Do | H40 | YR) 
Do H40 LY SO 
Do Fract i O26 L202 
Do. All 640 1.280 
Do. 640 |.ovO 


STATE OF NEBRASKA, | 
Boone County, } 


~ S ms 


|, John Peters, county clerk within and for Boone county and 
State of Nebraska, do hereby certify that the above and foregoing is 
a true, full, and complete transcript of the assess ment-rolls for the 
different precincts of Boone county, Nebr.. for the year L875, show- 
ing the assessment of all the real estate in said county for said year, 
except town lots, as the said assessment-rolls were returned and filed 
by the different precinct assessors for said year ; and I| further certify 
that there are no assessors’ oaths attached to said assessment-rolls, 
nor are there any upon file; that 1 have made diligent search 
214 for the same and cannot find any such assessors’ oaths in this 
office for the year 1873. 
Witness my hand and the seal of said county, at A 
day of Decem ber, A. D. 1875. 
| SEAL. | JOHN PETER, 
County Clerk, 


By LORAN CLARK, Deputy. 


Ibion, this 29th 


Endorsed: Boone county assessment-rolls. Filed Oct. 6, 1884. 
Elmer D. Frank, clerk. 


— 


204— 297 


158 THE COUNTY OF BOONE VS. 
Exutsit E (T. M. Marquette’s Testimony, OO. F. ek 5 


. ' . ' . : 
Return of Taxable Lands ai Manchester Preevnet, L7i Bor rie County, Nebraska, as 
Assessed for the Year 1874. 


Owner. Part of sec. Y T R. A. VY. 


Do. a nt mae 4 25 
Do ie i om KR. AofN. W () O08 82 
Do " - . Se ) oa ROY? 47 
Do ™ ‘ W. 248 W. 7 6 166 72 
Do a Qg 20 Th 


{ 
~— 
~ 
ee 
. _-_ . ~~ 
ay © 
- 
— 
— 


ao 
to 
oe 
~ 
ewe ae 
' 
| 
' 
i 
j 
‘ 
' 
| anal 
i- 
-_ 
— 
' 
i 
—— 
nae oF 
— 
—— a 
x = 
—~ 


E. }. 
es. cdiesciity dnt on N.38. 5.1458. W. ae. v4 120 800 


S. E. 
Do. ‘ 2 S.iof S. W. 3 l 19 se sO) **) 
ES he EG . ‘ 639 | 1,599 
Do annie All. . A ) 640 1.601 44 
Do. secliasnibin Bien« 7 621 1,554 21 
Do. al . Mt sae a eee q H40 1 600 
a: es widmad niaivabiideal aad 1] 640 1.600 
Do 3 13 ‘ 640 1.600 
Do. i : ae : 15 640 1.600 
Do - seid ai ainilameail L7 640 1.600 
EE een ‘ oa ew 1. 13 | 20 (; 640 1.600 
es kee ae N.4N.E.318S. E.}/| 15 | 20 6 120 200 
N. HE. +. 
Do R . =e me eS Se ig; * a 10 100 
Do. ’ outta 2 a aes 19 | 90 (; Q) HV) 
ge aR: __.---| 8 8. W.4 N.W.3/19) * | “| 108 260 62 
Ss. W. } 
Do 7 ee _ 19 i¥ 168 95 
Dm ck N.4N. E.} 5. E.}/ 28 +} 420 300 
N. E. }. 
RSE EAN Sees See: « Ss ee >] ‘i 7 160 100 
ere . N. BE. 3} 8S. BE. }- 23 | * ' 10 100 
TPO. cient ‘ ee 25 4 #8 vs 820 R00 
EE es | S. 4 S. W. :' 20 6 os SU AL 
SD. ccmtnemtin. ook ninel de Ma We Be 3 a 80 200 
ee a I et ee ae 


OES CT "ne oT ‘A 640 | 1,600 
a a _ Ee TAS sn eere eee 31 ce . 618 | 1.547 0b 
. a : 30 se es H40 1.600 
: Rs oe ee ee. 2 = oe sc ve 160 | 400 — . 
GE IE EE OP Re BS ee ee le Pe 
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R, fourn r f Taxabli Lands in Manehe efPef;) Preeinct. 1” R 7 {% nty — Continued. 


Owner. Part of sec. ¥ R A. Vy 


fin) 

Do - 40) tin 
Do - - H2Z Dd 
1) . 40) hin) 
Do. . . ; 640 600 
Pe il W.4&S. E. } i 180 200 
Do nal ee. 27 | 640 500 
) y. H40 (tn) 
LOO 1 


HO4 YO 


OO7 2O 


I) f 640 601 60 

) dal 7 6519 548 OO 

Do ads 1] 640 hin 

Do 640 HOO 

LD) 15 640 GOO 

DD 17 640 HOO 

Do . 8 640 HOO 

1) H40 600 

Deo 17 640 HOO 
217 = 2 fe Se Se All of 19 | 20 - 614 35 

Do ] 640 HOO 

Do 92 640 fin) 


— 
~ 
~ 
_ 
_ 
ell ell el le ee ee ee ee ee ee 
. « ‘ . . ‘ . . . e ‘ . . . . . . - . “ . ‘ e . ‘ 
= . - - | 
~ 
- 
_ 
= 


Iianey Maricle W. +5 K. 7 9 5 49 147 
Martin E. Stephens W.2458. E. j ~ 19 ee ait $20 


Emma E. King ; pea 17 oe SU 240 
es é‘ a Fe s £ © chine 17 vi RO 240 


Augustus Mansfield 


N. EB. oc . 160 100 
Mrs. L. Harmon Knisely Ss. 5. ; ‘ Z2 20) f} 160 640 
Augustus Manstield 5S. W. j 22 160 640 
2 See , Dm. Wed 22 160 100 
Herman Hill N. E. j , ; 7 160 | 180 
Albert Dresser .. ideals ‘ S. sS K L N.W 15 L6O0 $80 
5S. E.i & 8. W. 3 
N. E. ] 
Christian Marquett..........| 5S. B. } ..-.. , 13 20 7 160 | 100 
Geo. B. Newberry -.~--- i * a ‘> 2 oe 6 160 640 
John ©. Laewit.ancss coset & 8 & OO 41121 1i Tr we 100 
ao S. W. ] | 
a Julius M. Day..-.--- —F * | ew 26 20) 6 160 | 180 


Marcus J. Mattuson_........| S. E. 4....- ene 127: 20), 6) 160) 560 


160 THE COUNTY OF BOONE VS. 


Return of Taxable Lands in Manchester Precinct, in Boone County—Continued. 


ne _ ee a 


Owner. Part of sec. 


Henry G. Myers -_---. 

Robert Wilson. - 

i > ee Se we Ss 
ee 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

De. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do, 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. ST EE, a st aiailiaas 
a ns gg SS : ‘ 3. 2 900 
Do. ee 3 Om) 
Do. 000 
Do. 
Do. 
Do. 
Do. 
Do. Ss. ee 
ee ee a a iS. B. 28. W. 4 bs a 60 
Do. . 24S. BE. 2 a 7 120 
Do. 120 
Do. 60 
Do, 120 


Do. anon al al : 240 
Do. a 4 fi a en 32 480 


Do. 900 
ESET cui geaneniianst 900 
TN sesaniaibdial iis ee, ee ou iad oe ets Mel 900 
he iim = ee oe 4 t‘] 6 on) 
Do. YOU 
Do. 900 
Do. 900 
Do. 900 
Do. “e ' | “ : 900 
| EES RE Rae Ue Sf CP iy “| 6] 640 | 900 
Do. =. co ‘ 900 
Do. O00) 


Do. 900 
Do. 900 


tl : 


>. ‘f. ’ wt hf . , 
5 MASAO AY EF 


ON) 
YOU 
“0 
HM) 
“tH 
“ty 
OM) 
YOU) 
‘> 
O00) 
OU 
OU 
OO) 
OO) 


‘"M) 
‘Ht 
180 
240 
1Y~0 
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Return of Taxable Lands in Manchester Precinct, in Boone County—Continued. 


: ee, 
| 


Owner. Part of sec. 


|) 


All frac. 
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Return of Taxable Lands in Manchester Precinct, in Boone County—Continued. 


Owner. Part of sec. : _ fae § A. V 


a a ie ae , All frac 17 | 22 7 C40 200 
Do ean Ps All fra a ee HOS 200 
Do . All 


200 


5 

9] ua. sé (40 1.200 
& 
- 


Do oie ‘ - i eee a ster a Se , yay (40 A) 
Do. . ; gee ee RC Em 27 +4 ‘ 640 960 


: All 29 | 22 640 960 

Do. inieniinane i haa ae All frac. 5] 6 - ear Oi) 
oe v4 ‘ 40 Or) 

- wane Bi é, oe 640 ‘1,920 

John Barry co ee te Owe Mm S“ «A 14 2] 5 160 L180 


os = - = o ; és 
S. BE. 4 
; 
L. M. Gavlord ernee he of ‘ N. K. & EB. ; _ oe. 5 160 1S0 
S. EB. 3 


Owner. | Part of section. Be Be ¢ A. Value 


a "p (S = Sh a RE cles aoe ane 5 65292 
Be ; ; é r tae © v4 §28 
cats. , se ee 5 | 20 é 631 
Do. ‘A a ee 7 v4 vA 615 1.220 
a ere aE 9] + 640 l 
SE eee ee a . ord a te “A 640 1. 2RO 


Do. ss iitialaiiaiatiiasibaial “at a l ve 6 649 97 
| 0. ~- - — - en see " o- ial 3 . ilies HH? fys') 
oS Ngaane tae — ” “a iil i ) $6 oe HOS L.OOv 


Do. ~me « . ™ ' , uy . -s H40) ‘aHt) 
Pl dine | ware , ai M . 640 960 


Do. ) id eet Ae ake ao 1 | 20 7 87 262 


I Re aco Bi) « +“! 678 1.017 
ie ; io j : , ) é, oe 67 LOL] 
Do. a | an ns Se 7 . . §23 934 
Do. _ ase . ae: * eo - ve S40 O60 


Do. ere I ae 1] ‘i . 640 960 
i s etiimienei : l e S 67 l 
I aieaielatie " Ps me : Bi} #8 a 665 
aa ’ ” aaa ss il e +) +6 .¢ O57 | 
Le " ott ee +6 . ees j of se HO7 | 

223 EP ean , | alba be q ‘A() 7 H40 1.280 
2 ea og ee me oreeere FS oe oe | 

Do. oo ite ial aie 6 it > FS » 640 ] 

Do. - Ems ar iil . Zi oe oe 640 | 

| Se Ae: Pees we ae oe 6 6 640 | 1,280 
Do. asia ibaa - ss iii meinaiiiains ie ae ae Oe ; 

a Oe ee ee 

Do. ‘ os ae | 35 sé cA 640 1.280 
Do. - Be os ; eae | 26 | 21 6 640 960 
ati OO a al le le | 127; * | 1 640 | 960 


Do. . ee Ces ee sil izoi* |] 1 Gaol 960 


i ines tmlenmniaell i aie Pe amr ages teri 


; 
se | 640 | 960 


| 
eagle oi a | 
lias PA a Epon a) os 27 Gaels te 640 | G60 
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Return of Taxable Lands in Ashland Precinet, in Boone County—Continued 


Owner. Part of section. ee: R. A. Value. 
D | 


B.& M. RR. R oe 29 | 2] 7/1 640 960 
Do. 1/21] 71 640 960 
1) ‘ : a 640 Or) 


1) H40 125 si) 

1) ) H40 300 | 1.9920 

) 7 Hs 125 785 

l) 9 640 800 | 1,920 

Do 1] H40 1? st) 

Do is | 18 H40 125 R00 

1) 15 640 200) 1 9Y%0 
224 Do. TT cnen deme 7 | 18 fi §40 125 800 

Do 19 620 125 | 736 

1) : 21 640 125 R00 

Do 73 H40 300 | 1,920 

Do oe ca ae | 613 200 | 226 

Do, ve 27 vs 640 20) 1,920 

LD : 29 540 125 R00 

LD) | h28 125 785 

1) . 5 H35 125 104 

L) - LY ‘ 628 125 789 

) . ZI 640 195 1) 

) 2 HAD 195 () 

) . 25 540 125 SU 

I) al 27 40 195 Sif) 

DD : 29 H40 125 1 920 

1) r 1 679 95) | 1.663 40 

DD -| oo H40 O50) | 1.600 

Do ‘ et 640 125 R00 

1) i 7 | 16 5 14 125 917 50 

Do ‘ a 19 lf ~ 1O5 125 LOG 2A 

Deo. | WD 125 494 65 

D 7 l7 S Did 125 72 » 

Do | 19) 17 s 7 125 747 15 

Do ‘ ; 1 594 125 | 743 40 

1) s k ] 18 ~ 640 125 | Qi) 

Do . 3 | 18 ~ 640 125 | 800 

Do ae >| 18 - 640 125 gO 

Do : oe enna 7 634 125 | 792 

Ells ccasithinin viaetied mae 21a 640 125 | 800 

Do . a , - , L} ' 540 125 | SOU 
225 Do pa i ee ie) 61 ones. ee. ee 

Do. . Deadline oak ae 640 | 125 | 800 

Do. Oi ta euelae ae Ks 640 | 125 800 

Do. ; ie Was, go aap ee Ceo | 19 | | 633 | 125 769 25 

Do . sal Ss <Y 640 | 125 800 

Do Pe OE 640 | 125 800 

I ins aici i ea a cata 7 ae | 640 | 125 SOU 
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Re furn of Taxable Lands tn Cedar Pre cinct, in Boone County—( Yontinued. 


Sa — 


Owner. Part of sec. i'Sec.| T. R. a. | es @ R. 


5b. 4&M. KR. RB. R mines All sities 27 18 S 640 95 SO) 
Do... : iain 4 29 | & é‘ 640 95 R00 
tL : ‘ 641 25 BOL 25 
SS See 635 25 775 76 
Do = ov blo 2D Vil Zod 
a rae LY 19 S 626 ) 744 oV 


cel 

~ 

~ 

' 

' 

' 

a, We * 
~~. —" 
= . 
_— 

_— 

ae 


ee Pe ae ae oe ae ee " . BD os 
Charies L.. Hill... ... fe ae 29 . . 160 300 183 


Re turn af Taxabl L inds in Be rver Precin *t, wn B one uwnty, Ne h “(LS ca, is A 83st ssect 
for the Year 187 


Owner. Part of see Sec.’ T R. A. .£ 
Union Pacific_____. " a ] 18 5 640 1.920 
. é‘ ee ek ne ‘ 3 vs is 0) RO) 


a — — ee om EES 5 | & v 640 | 

1 g Be oe a Ep wee Co 7 “ he 638 1 276 
| 
| 


226 Union Pacifie R. R. All ' 9} 18 5 640 


43 . ' 1] ls ‘i 640 100 
Union Pacific R. R. ae 13 0) Or0 
” " . ft eo Wh ee 13 136 405 
" a wee 13 135 330 

. > 15 20 640 
eh PE EE a S. E. } ‘ 15 140 20) 
se re a 144 88 
' All of 17 640 1. PRO 
N.4 19 290) 640 

‘ " —e yf 142 R4 
. SS fF eae 19 141 262 

’ ‘i a 2] O20 640 
a 5. E. 3 | 145 200 

: i at e 21 144 rN 


ee 
ew 
teed 
~ 
be 
ow 
; 

-” 
| is 
~— 
~ 
~- 
- 
ee 
-_ 
—_ 
ow 
£Z 
_ 


B. & M. 


See 
~~ 
~ 

; 

; 

~ 
- 
~ 
—_— 
- 
- 
a 
~ 
~ 
an 
x 
| 


es ERI FFE 15|18| 6 | 640 1,240 


ae 
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Return of Taxable Lands in Beaver Precinet, in Boone County—Continued. 


— — — aan ne ee - eee 


Owner. | Part of sec. fai Bins: | of 
| | | 
5b. & M. R. KR. R ies | a wet. 640 1,240 
Do ile J stile 3 649 890 
DD a } is 5 6500 O00) 
Do Coan 2 607 900 
Do. nisasauh Lots 1 & 2 29 v4 14 18 
Do masini : \! 19 | 19! & §23 1,200 
Do iid ; v4 640 | 1.280 
Do. ionic : Sl 23 640 | 1,280 
Do ene ‘ Ba 25 640 | 1,280 
Do . ’ ‘ 27 640 | 960 
nee . pinnae 640 | 1,280 
“ae ae iar | (a oe 
Do se septal eencieliiiconiiiias: ee 640 | 1,285 
Do. ae ” a ili ) 640 1 285 
Lyman H. Baldwin a py A > ae 160 *5 
Edward Dwyer.............| W.48.E.}@N.4 | 27 | 19 5 160 $80 
S. W. } of— 
Arthur M. Jennings.... ...| N. W. 4 " i218 > 160 £80 
Chas. E. Hartly.....-.-. me y Og , 2; 18 160 | 180) 
Lucien B. Alexander ._... N. E. 3 7 a) ve 16O | 480 
Rob’t Hardy _- me 2} * oe 160 FosO 
A, FZ. CeQuinerG...c« co. jt Gi A ridin maetiatiinn » | 19 370 1,280 
ee & " ee (honed, te a We 11 | 18 as 50 
G. A. Boschel _- S. E ) 5. W.i Ll] 1) yo0 
| 
*5 acres timber. tl acre timber. [| Charged to U. P. R. R. 
STATE OF NEBRASKA, | .. 


Boone County, j 


|, John Peters, county cl’k within and for Boone county, Nebr., 

do hereby certify that the above and foregoing is a true and correct 

transcript or copy of the assessment-rolls for said Boone 

228 county for the vear 1874, showing the assessmeut of all the 

real estate in the different precincts in said Boone county for 

said year, except town lots, as the same were returned by the different 

assessors for said year; and I further certify that there are no as- 

sessors’ oaths attached to said assessment-rolls nor are there any 

upon file in this office; that I have made diligent search for the 
same, but have been unable to find them. 

Witness my hand and the seal of said county, at Albion, this 29th 

day of December, A. D. 1875. 
[SEAL. | JOHN PETERS, 
County Clerk, 
By LORAN CLARK, Dep. 
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Exursit F (T. M. Marquett’s Testimony, ©. P. D.). 


Endorsed: 1874. Boone county assessment-rolls. Filed Oct. 6, 
1884. Elmer D. Frank, clerk. 


In the Circuit Court of the United States for the District of 
Nebraska. 


At the adjourned Nov. term of said court, to wit, on the eighth 
day of March, 1878, the Honorable Elmer S. Dundy, judge, being 
present and presiding in said court, the following proceedings were 
had in the case of H. H. Hunnewell, plaintiff, vs. Board of County 
Commissioners of Boone County ef al., defendants, as appears of rec- 
ord on folio 405, Journal D, of said court: 


H. H. HUNNEWELL ) 
vs. > 210, D. 


Boarp OF CouNTY COMMISSIONERS OF BOONE CounTy ef ai 


And now comes as well the said plaintiff, by its attorneys, as the 
said defendant-, by their attorneys, and thereupon this action comes 
on for trial before the court upon the issues joined between the par- 
ties; on consideration whereof, the court do find the issue in favor 

of the plaintiff, and do find that the taxes set forth in said 
229 _— petition of plaintiff are void, as in said petition the said plain- 
tiff has alleged. 

It is therefore ordered and adjudged that an injunction. be, and 
the same is hereby, allowed as prayed for in said petition of plain- 
tiff, and that the same is hereby made perpetual, and that the said 
defendants, The County Commissioners, and the treasurer of said 
county or their successors are hereby perpetually enjoined from 
collecting or in any way attempting to collect or in any way inter- 
meddling with the taxes set forth in said petition, and that the suc- 
cessors in Office of the said defendants be, and the same are hereby, 
perpetually enjoined from collecting or in any way intermeddling 
with said taxes; and it is further considered that the said plaintiff 
recover against the said defendants its costs in and about this suit 
in this behalf expended, taxed to be — dollars. 


(S’g’d) ELMER 8. DUNDY, Judge. 
H. H. HUNNEWELL ) 
Us. > 210, DD. 


THe Boarp or Co. Comm’rRs oF Boone County et al. 


These parties herein consenting thereto, it is ordered that J. M. 
Thurston, Esq., may make a showing to intervene herein on behalf 
of certain tax-payers of Boone county within 30 days from this date; 
and if said application appears to be well founded the judge of this 
court to make such orcer in vacation as may be thought proper in 
the premises. 


UNITED STATES OF AMERICA, | Pas 
District of Nebraska, ‘eit 


I, Watson B. Smith, clerk of the circuit court of the United States 


~> 


a, 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &¢C., ETAL. 167 


for the district of Nebraska, certify that I have compared the above 
order of said court with the original order as it appears of 
230 _—sr record on folio 405, Journal D, of said court, and that the same 
is a correct transcript thereof and the whole of said original 
order. 

In testimony whereof I have caused the seal of said court to be 
affixed, at the city of Omaha, in said district, on the 3rd day of May, 
1878. 

[ SEAL. | WATSON Bb. SMITH, Clerk. 


Endorsed: No. 210, doc. D. United States circuit court for the 
district of Nebraska. H. H. Hunnewell vs. B’d Co. Commissioners 
of Boone County et al. Certified copy of journal entry. Filed Oct. 
6,1884. Elmer D. Frank, clerk. 


Exuibit “G” (F. M. Marquett’s Testimony, C. P. D.). 


This is to certify to the following facts connected with the con- 
struction of a certain graded wagon road by the Nebraska Land and 
Live Stock Company and Adam Smith, and the bridging of said 
road from Albion, Boone county, to Columbus or Clarksville, on the 
Union Pacific railroad, as called for in the agreements of the said 
parties with the county : | 

ist. The said road and bridges were not completed in the time 
required by the contract, July Ist, 1878, but the work having been 
taken up by the B. & M. railroad in Nebraska, under their agree- 
ments to do so, and having now been completed by or through 
them, we do hereby accept from the b. & M. R, R. in Nebraska 
the said road and bridges and release them from all obligations in 
reference to said road and bridges, but look to the said company for 
the full carrying out of the immigration work for the settlement of 
the county and the sale of the railroad lands and the payment of 
taxes hereafter, as agreed upon by all parties. 

2nd. The bridge across the Loup river having been erected as a 
toll bridge instead of a free bridge by the Nebr. Land and Live Stock 
Company, it is understood and agreed that the said bridge shall be 
kept in repair by said Nebr. Land and Live Stock Company while 

they continue to collect tolls thereon. 
231 And the county hereby waives all claims they might have 
against the railroad company by reason of this being a toll 
bridge on receiving the sum of five hundred dollars, to be used for 
renewals and repairs on said road in the year 1879, the receipt of 
which said five hundred dollars is hereby acknowledged from the 
said Burlington and Missouri River Railroad Company. 
EDWIN BROADBENT, 
hairman Co. Com’rs. 
OBERT CUMMINGS, 
AS. B. BARNES, 
Co. Com’rs. 
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Attest: JOHN PETERS, Co. Clerk. 


Received the above sum of five hundred dollars, as well as two 
hundred and thirty-nine ;°,°; dollars, for work done on said graded 
wagon road and bridges, as per my receipt delivered this 6th day of 
January, A. D. 1879. 

S. P. BOLLMAN, 


Treas. Boone County, Nebr. 


Attest: JOHN PETERS, 
County Clerk. 


I, John Peters, county clerk of Boone county, Nebraska, do hereby 
certify that the above resolution is a true copy of the records of 
s00ne county. 
Witness my hand and official seal, at Albion, Nebraska, this 15th 
day of January, A. D. 1879. 
[SEAL. ] JOHN PETERS, 
County Clerk. 


Filed Oct. 6, 1884. 
KLMER D. FRANK, Clerk. 


Exuipit “H” (‘T. M. Marquett’s Testimony, C. P. D.). 


Reselved, That we hereby accept the graded wagon road and 

. ’ + Y- . _— om ~ . 
bridges contracted for July 18th, 1877, by the Nebr. Land and Live 
Stock Company and by Adam Smith, and we release the Nebraska 
Land and Live Stock Company from any further obligations in 
reference thereto, as we have this day already accepted the graded 
wagon — and bridges from the B. & M. R. R. in Nebraska and re- 
leased them from this obligation in reference thereto. 


I, John Peters, county clerk of Boone county, Nebraska 
232 do hereby certify that the above resolution is a true copy of 
the records of Boone county, Nebr. 
Witness my hand and official seal, at Albion, Nebr., ‘':'s 15th day 
of January, A. D. 1879. 
[ SEAL. | JOHN PETERS, 
County Clerk. 
Filed Oct. 6, 1884. 
ELMER D. FRANK, Clerk. 


>> 


The whole of pages 233, 234, 235, and a part of page 236, to where 
the testimony of H. W. Lapping commences, are misplaced in this 
transcript, being a part of testimony of John Peters, and should 
have been placed next following page 529. 


And also the said H. W. Lappina, being about the age of 49 years 
and having been by me first cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth in the matter of 
controversy aforesaid, I did carefully examine the said H. W. Lap- 
ping, and he did thereupon depose, testify, and say as follows: 
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By Mr. MARQUETT: 


Int. 1. What is your name, age, and place of residence? 

Ans. 1. H. W. Lapping; about forty-nine years old, and reside in 
Beaver precinct, Boone county, Nebraska. 

Int. 2. How long have you resided in Boone county, Nebraska? 

Ans. 2. It will be eleven years the 24th day of next Octo- 

ber. 
237 Int 3. Mr. Lapping, were you here in the spring of 1878? 
Ans. 3. Yes, sir. 

Int. 4. Do you recollect a meeting, or did you attend a meeting 
in the spring of 1878 in reference to the settlement of the taxes of 
the Burlington and Missouri River Railroad Company in Nebraska 
or Adam Smith? 


Objected to as being incompetent and immaterial. 


Ans. 4. Well, I attended one meeting here in Albion, but it don’t 
seem to me as though it was in the spring, but still it might be. 

Int. 5. About when was it? 

Ans. 5. | would say it was along some time about this time of the 
year, but it might have been in June or May; but my impression is 
that it was in August or September; that is my impression now, at 
the present time. 

Int. 6. What did the meeting purport to do that you attended— 
this meeting ? 

Ans. 6. Well, my impression is that it was to explain the action 
of the county commissioners and Adam Smith regarding this B. 
& M. land settlement. 

Int. 7. B. & M. land tax settlement ? 

Ans. 7. Yes. 

[nt 8. Was there anything said about the taxes having been per- 
petually enjoined or cancelled ; if so, what was said about that? 

Ans. 8. I couldn’t remember what was said—the language used— 
but generally it was that the taxes would be cancelled. 

Int. 9. All of them ? 

Ans. 9. All of the taxes. 

Int. 10. From 1873 up to 1877? 

Ans. 10. Yes; 1878 taxes was to be paid; commencing at 1873 
and run to 1878. 


Mr. Miiuer: “ We object to all the testimony on this subject as 
incompetent and immaterial.” 

Int. 11. Was there anything said about these taxes being cancelled 
by agreement on both sides ? 

Ans. 11. I think there was. 

Int. 12. If so, state what it was, as near as you can. 
238 Objected to as being incompetent and immaterial. 

Ans. 12. I can’t remember any particular language that was used 
about it, but it was generally understood that they were cancelled. 

Int. 13. By agreement? 

Ans. 15. Yes; by agreement. 


29 —297 
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Int. 14. On both sides]? 
Ans. 14. Yes. 
Cross-examination by Mr. MILLER: 


Int. 1, Did you hear this agreement read ? 
Ans. 1. No, sir. 
Int. 2. ‘Did you hear anything about what was to be the considera- 


tion on the part of the railroad company for the cancelling of these 


7 


taxes ? 
Ans. 2. Well, either at that time or before I had heard. 
Int. 3. I mean at that time? 
+ 


. 


Ans. 3. I couldn’t say whether it was at that time or not. 


Int. 4. You was a resident in this county during all that time, 


were you not? 

Ans. 4. Yes, sir. 

Int. 5. And there was some dissatisfaction among the people, 
wasn’t there, about the manner in which the taxes were cancelled ? 

Ans. 5. Yes, sir. 

Int. 6. Well, a considerable dissatisfaction throughout the county, 
wasn't there? 

Ans. 6. Well, no; I should say there was not. 

Int. 7. Just a small faction? 

Ans. 7. Yes, sir. 

Int. 8. You say that it was generally understood that the taxes 
were to be cancelled ? 

Ans. §. Yes, sir. 

Int. 9. All the taxes for those years ? 

Ans. 9. Yes, sir. 

Int. 10. Was it generally understood that the taxes were to be 

cancelled without any investigation as to whether they were 
239 _—silegal or illegal ? 
Ans. 10. I didn’t understand anything about that. 

Int. 11. Was it the general understanding of the people that the 
taxes were to be declared cancelled without any investigation by the 
court as to whether they were legal or illegal? 

Ans. 11. Some time I had it explained to me how it was to be 
done, but what time that explanation was made I don’t know, but 
I think that—didn’t understand that there was any illegal taxes 
about it. That was my own impression—that there wasn’t anything 
iliegal about it. 

Int. 12. Then your understanding at that time was that the com- 
missioners had made a present of “these taxes to the B. & M. Rail- 
road Company ? 

Ans. 12. With the exception of what Adam Smith had agreed 
to do. 

Int. 138. Did you know at that time that a decree of court had 
been entered cancelling and annulling all the taxes for those years ? 

Ans. 15. Well, I think I did. 

Int. 14. Did you know at that time that the county commissioners 
had stipulated with the B. & M. Railroad Company consenting to-a 

decree being entered in the United States court cancelling and an- 


4? 


4? 
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nulling all the taxes for those years without any investigation or 
inquiry on the part of the court as to their legality or illegalitiy ? 

Ans. 14. No; I didn’t know anything about that—about the legal 
inquiry or anything of that kind. I knew they entered into a 
friendly lawsuit, but how that was “managed I wasn’t lawyer 
enough to know only as it was explained. 

Int. 15. Who explained it to you? 

Ans. 15. Adam Smith and what Mr. Touzalin said when he was 
here. - 

Redirect examination by Mr. MARQuETT: 
Int. 1. What Adam Smith and Mr. Touzalin said was said 
240 ~=in the meeting publicly, wasn’t it? 
Ans. 1. What Mr. Touzalin said was said publicly. What 
Adam Smith said was said privately. 

Int. 2. Were many of the people of this county there at this meet- 
ing ? | 

Ans. 2. Yes, sir; a large number of the people. 

Int. 3. It was well published, was it? 

Objected to as being leading. 

Ans. 3. I think it was. 

Int. 4. The time and place where the meeting was to be held was 
generally known throughout the county, was it not? 

Objected to as being leading. 

Ans. 4. Yes, sir. 

Recross-examination by Mr. MILLer: 

Int. 1. Can’t you remember what Mr. Touzalin said—his lan- 
guage? 

Ans. 1. I think I can, some of it; perhaps not in his very words. 

Int. 2. Well, what was it? 

Ans. 2. He said that when real estate was in litigation neither 
party were liable for the taxes until after the litigation was settled ; 
then the party whoever it fell to had the taxes to pay for, and the 
B. & M. Company could hold this land in litigation and not pay the 
taxes for years to come. 

Redirect examination by Mr. Marquetr: 

Int. 1. Is that all he said? 

Ans. 1. Oh, no; it wasn’t near all, but | remember that more dis- 
tinctly than any other part, because that was one thing that made 
me in favor of the settlement. 

Int. 2. Well, that was after the settlement was made? 

Ans. 2. After the setthkement was made. 

Int. 3. The litigation here referred to was with the United 
241 States Government, wasn’t it? 
Ans. 3. I think so. 


And also the said Pearson D. Smita, being about the age of 40 
years and having been by me first cautioned and sworn to testify 
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the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, | did carefully examine the said Pearson 
D. Smith, and he did thereupon depose, testify, and say as follows, 
Viz: 


By Mr. MArquett: 


Int. 1. Mr. Smith, what is your age, name, and place of residence? 

Ans. 1. I am about forty years old; my name is Pearson D. Smith, 
and I reside in Boone county. 

Int. 2. How long have you resided in Boone county ? 

Ans. 2. I have been here with my family since July, 1878. 

Int. 3. What relation are you to Adam Smith ? 

Ans. 3. I was his son. 

Int. 4. You are the son of the Adam Smith that made the con- 
tract with the county commissioners in reference to the cancelling 
of the taxes on the 3urlington & Missouri River Railroad Com- 
pany’s lands in Boone county ? 

Ans. + Yes. 

Int. 5. Is Adam Smith still alive? 

Ans. 5 5. He is not. 

Int. 6. When did he die? 

Ans. 6. He died in April, 1880. 

Int. 7. Do you know anything about the work that was done 
under the contract made with the county commissioners in refer- 
ence to the cancelling of the taxes of the B. & M. Railroad Company 
in this county ? 

Ans. 7. I do. 

Int. 8. Do you know anything about the building of the wagon 
road from Albion to the Union Pacific railroad ? 

Ans. 8. I do; yes, sir. 
242 Int. 9. pe hen was that work completed—about when ? 
Ans. 9. Iam under the impression that it was completed 
in the spring of 1879, but I am not positive; couldn’t tell without 
referring te mv memorandums at home. 

Int. 10. Do you know what the whole of the work done on the 
road cost? 

Ans. 10. I couldn’t tell correctly 

Int. 11. Well, about what it cost? 

Ans. 11. Judging from what we estimated that it would cost before 
we undertook it and our estimates afterw ards, I should ap proximate 
itsomewhere from seventeen to twenty thousand dollars. Of course, 
this is only approximate. 

Int. 12. Mr. Smith, do you know anything about the contract 
which your father made, either for himself or for the Nebraska Land 
and Live Stock Company, in reference to the purchase of a lot of 
lands from the Burlington and Missouri River Railroad C aeipalans 
in Nebraska ? 

Ans. 12. I do, sir. 

Int. 18. This was made in connection with the contract made with 
the county commissioners-about doing this work, was it? 


ee a 
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Ans. 74. It was made after; yes, it was made in connection with 
that. 

Int. 15. How many of the lands that you have got under the 
contract with the railroad company did you sell in the first two 
years and how many actual settlers did you put upon these lands? 

Ans. 15. We sold, or was the means of selling, something over 
sixty thousand acres of these lands up to the 3lst of December, 1879. 

Int. 16. Well, now, how many actual settlers did you put upon 
these lands up till December, 1879? 

Ans. 16. Our final settlement with the railroad wasin December, 
1879. Prior to that time my father and myself made an estimate 
and a calculation of the number of actual settlers and people that 

we had sold to, and it was over three hundred that we had 
243 sold to, and it was over three hundred that we had sold to 

and brought into the county. As I remember now, It was 
three hundred and eighteen. I wart to say here that we not only 
sold out lands, but in getting people into the county we located a 
gooc many that didn’t buy—found homesteads and pre-emptions to 
get people to settle, as that was our entire business. 

Int. 17. How many have you located on your own lands—that is, 
lands you purchased of the Burlington and Missouri River Railroad 
Company in Nebraska or the C., b. & Q—since December 31st, 1879? 


Objected to as being incompetent, immaterial, and irrelevant. 


Ans. 17. I never have made an estimate of it, as the business has 
increased so rapidly after that ; the county settled up so fast that we 
have about sold out all our lands to actual settlers since that time. 

Int. 18. What else besides bringing these settlers onto the lands 
of the B. & M. have you done to settle up and bring taxable prop- 
erty into the county of Boone? 

Ans. 18. The first thing we did when we came here we built a 
very expensive house and place for this country, with barns, stables, 
sheds, water-works attachments. We have broken, up to date, over 
five thousand acres of land in the county. We have on our home 
or farm—which was originally run with a view of showing settlers 
what could be done here, how to make money farming—we have 
two thousand acres under cultivation and have been running it 
ever since we came here. We first introduced—got seeds and gave 
them away here in the country—grass seeds—which demonstrated 
whether tame grass could be yrown here; brought in many thou- 
sand dollars’ worth of blooded stock with a view to improving the 
stock in the county; have had as many as nine thorough-bred stall- 
ions at one time on the place, which the farmers of the county were 
breeding to ; have brought in at different times eighteen thorough- 

bred bulls; brought in a herd of Jerseys, thorough-breds ; 
244 ~=ihave tried experiments with every seed that can be grown 
in this latitude; have employed and are now giving employ- 
ment to large numbers of men; started the town of Cedar Rapids 
and improved that water-power there ; have been the means of build- 
ing the mill there, at a cost of over forty thousand dollars, and have 
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devoted our entire time and energies to developing this county and 
bringing taxable property into the county. 

Int. 19. Was this wagon road from Albion to the Union Pacific 
railroad completed to the satisfaction of the commissioners of Boone 
county ? 

Objected to as being immaterial. 


Ans. 19. It was about completed at one time, as we thought, ac- 
cording to our contract. The commissioners objected to it some- 
what, and in order that they should be thoroughly satisfied they 
put one of their body as superintendent to complete the work, we 
agreeing to do it just as he directed it or, as occurred, with some 
bridges which were not considered satisfactory. They were taken 
out and we allowed them to have the bridges built as they wanted 
them built and we paid the bills, as I remember it now. It was 
finally completed to their satisfaction and accepted. 

Int. 20. By the county commissioners ? 

Ans. 20. Yes,.sir. 

Int. 21. Mr. Smith, what, if any, experience had your father, 
Adam Smith, in buying large tracts of land and in settling it up 
prior to the time that he made this purchase of the Burlington and 
Missouri River Railroad Company in Nebraska? State in full what 
that experience was, if any. 


Objected to as being incompetent, immaterial, and irrelevant. 

Ans. 21. I think, in.1855 he purchased from the Illinois Central 
railroad forty-seven thousand acres of land, as I now remember the 
amount, one hundred miles south of Chicago on the Illinois Central 

railroad. It was mostly in the county of lroquois. At 
245 —that time the [Illinois Central Railroad had run to the land. 
There were less than six hundred people in the county. He 

went there and his family, as he has done here in Boone county, 
and lived—settled the land all up—paid all for it, and some few 
years afterward undertook this enterprise. While there he had a 
model farm of some two thousand acres, which was run with a view 
of showing the people how to farm and how to make money out of 
farming, as ove inducement to bringing settlers. ‘The commissioner 
of the Illinois Central railroad told me my father was the only 
man that bought a large tract of land from the railroad, went down 
and settled it up, and paid for it and carried it through. The land 
commissioner that he dealt with at the time he purchased these 
lands was afterwards United States land commissioner, and it was 
through strong letters from them—from the United States land 
commis 3% oner and of the Illinois president, who had been con- 
nected with this road during the enterprise in Illinois, and had seen 
the whole operation there—it was through those letters and the 
contract or agreement that he had made here with the people of 
this county that he was enabled to make the purchase here at all. 

Int. 22. The purchase from the Burlington and Missouri River 
Railroad Company? 

Ans. 22. Yes, sir. 
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Cross-examination by Mr. MILLER: 


Int. 1. You say, Mr. Smith, that it was only through this agree- 
ment that your father had made with the county commissioners of 
Boone county and the letters and recommendations that he had 
that he was enabled to purchase any of these lands from the B. & 
M. Company? 

Ans. 1. I don’t wish to put my-answer in that way. I refer to 
his letters coming from the people who were acquainted with his 

enterprise in Illinois, and from whom he purchased his land, 
246 ~=and from whom he purchased his land, and his capabilities in 
this business of settling up a new country. 

Int. 2. Then do you wish to be understood as saying that the 
matter of his settlement of the taxes in Boone county had nothing 
to do with his purchase of this land? 

Ans. 2. I know nothing of my own knowledge. 

[rit. 3. Were you familiar with the contract made by your father 
with the b. & M. Railroad Company ? 

Ans. 3. I was at the time. 

Int. 4. Was that contract in writing? 

Ans, 4. Certainly. 

Int. 5. Have you the contract? 

Ans. 5. I have—yes, sir. I haven’t it here; | have it in Chicago. 

[nt. 6. Can you give us the conditions and terms of that contract? 


(Objected to as being incompetent and not the best evidence.) 

Question waived. 

Int. 7. Mr. Smith, wasn’t the fact that he had made an agreement 
with the county commissioners of Boone county relative to the set- 
tlement or cancellation of the taxes on the B. & M. railroad lands 
in Boone county for the years 1875 to 1877, inclusive, considered in 
the purchase of that tract of land? 

Ans. 7. I am under the impression it was; as I say, I haven’t seen 
this contract or looked at it for a long time. Either that or he as- 
suined the taxes—undertook to settle them to their satisfaction. 

Int. 8. Do you remember the price paid for that land ? 


Objected to as being incompetent. 


Ans. —. The price varied so. 
Int. 9. Well, give about the average price. 
Ans. 9. Somewheres along about a dollar an acre—from a dollar 
to a dollar and thirty cents. 
247 Int. 10. From a dollar to a dollar and thirty cents—some 
was more and some was less, wasn’t it? 
Ans. 10. Yes, sir; some was tiree dollars an acre. Of course, it is 
an average I am getting at. 
Int. 11. Now, Mr. Smith, in reference to this road, were you here 
at the time the road was built ? 
Ans. 11. I was here most of the time; yes, sir. 
Int. 12. You assisted your father in building that road, didn’t 
you ? 
Ans. 12. Yes, sir. 
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Int. 13. How much did you say that road was expected to cost? 

Ans. 13. We expected it to cost, when we undertook the enter- 
prise, about seventeen thousand dollars; made our arrangements in 
that way. 

Int. 14. That was the entire length of the road ? 

Ans. 14. Yes, sir. 

Int. 15. How much of that road was in Boone county? 

Ans. 15. Of course, I can’t tell exactly, not having surveyed. I 
should think that there was about seventeen miles—seventeen or 
eighteen miles. Of course, this is only an estimate of mine. 

Int. 16. Can you tell or give any idea of wich half of the road 
cost the most, the half in Boone or the one outside of Boone 
county ¢ 

Ans. 16. We didn’t estimate it in that way. I should say that 
Boone county cost the most, having to do it over again several times 
before we got through. 

Int. 17. Isn’t it a fact, Mr. Smith, that the b. & M. Railroad Com- 
pany itself finally finished this road? 

Ans. 17. There never was a day’s work done on the road that I 
knew of. I was connected with the road—we were connected with 
the road from the time—till it was finished. 

Int. 18. That is not the question. Whether or not the railroad 
company didn’t in the end take it off your hands and finish 

it? 
248 Ans. 18. By agreement with us? They didn’t by agree- 
ment with us. We paid for all the work that was done on 
the road. 

Int. 19. It is a fact that they sent men on here to finish it, isn’t it ? 

Ans. 19. They did not send men on here to finish it. 

Int. 20. Is it not a fact that a portion of this road was finally 
accepted and approved of by the county commissioners of Boone 
county as the work of the B. & M. Railroad Company ? 

Ans. 20. It might possibly have been so; but, asI said before, the 
work was done by us. In the b. & M. railroad’s anxiety to have 
the people of this county satisfied 

Int. 21. Well, the railroad company gave you folks something, 
did’t they, towards the building of that road ? : 

Ans. 21. No. | 

Int. 22. Never paid you a dollar? 

Ans. 22. Not that I know of myself. 

Int. 23. The only consideration, then, that you had for building 
that road was the reduced price in the purchase of the land, was it, 
from the company ? 

Ans. 23. You may put the matter that way, or say that we bought 
the land subject to litigation, which we undertook to clear up. 

Int. 24. You say in your direct examination that when you took 
this job of building this road you estimated the cost at seventeen 
thousand dollars. From whom did you take it? 

Ans. 24. Take what? 

Int. 25. The job of building this road. I understood you to say 
when you took the job 
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Ans. 25. Well, I should have said when we undertook it—when 
we went to work. 

Int. 26. How much land did you purchase from the B. & M. Rail- 
road Company ? 

Ans. 26. Our original purchase ? 

Int. 27. No, sir; under this contract. 


249 Objected to as being incompetent—the contract will show. 


Ans. 27. I couldn’t say without referring to the contract. 

Int. 28. You say you sold over sixty thousand acres? 

Ans. 28. Yes, sir. 

Int. 29. Get your pay for it? 

Ans. 29. I don’t know whether we did or not, all of it. 

Int. 50. You bought it and sold it under contract, didn’t you ? 

Ans. 30. Yes, sir. 

Int. 31. Well, you made a good profit off it, didn’t you ? 

Ans. 31. Yes; some of it. 

Int. 32. Didn’t you make a good profit on all of it? 

Ans. 32. No, sir; in early days the lana had to be sold very cheap 
to make settlements on it. ‘To get settlers, we had to sell it almost 
at cost: 

Int. 33. That don’t include the whole sixty thousand acres, 
does it? 

Ans. 33. No; it doesn’t. 

Int. 34. About how many thousand acres did you sell in that 
way! 

Ans. 34. I couldn’t make a statement. 

Int. 35. Isn’t it a fact, Mr. Smith, that you have sold the most of 
this land at a large advance from the price you paid for it? 

Ans. 35. Yes; that is what we bought it for. 

Int. 86. Then you didn’t purchase this land and make this con- 
tract and build this road wholly for the purpose of aiding the 
people of Boone county independent of your own interests, did 
you? 

Ans. 36. No; not by any means. 

Int. 37. As a matter of fact, it has been a money-making specula- 
tion to you, hasn’t it? 

Ans. 37. It certainly has. 

Int. 38. Now, then, Mr. Smith, you say that you built a large 
residence and barns and sheds, etc. You own that yet, don’t you? 

Ans. 38. Yes. 

Int. 39. You occupy the premises ? 

Ans. 39. Yes. 
250 Int. 40. You are making money off that, are you not, 
now ¢ 

Ans. 40. I would say I am making an effort to. 

Int. 41. You say you brought a large amount of blooded stock 
into the county? 

Ans. 41. Yes. 

Int. 42. Did you sell it? 
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Ans. 42. Some of it; I have got a great deal of it left. I have 
had it for a good while, though. 

Int. 48. You didn’t give any of it away ? 

Ans. 48. I gave the services of the stallions away. 

Int. 44. You do not charge for the services of your stallions and 
your bulls? 

Ans. 44. I do; but it is the rarest thing that I ever collect any- 
thing. 

Int. 45. You don’t make a present of the services of these ani- 
mals to the people of Boone county simply because they made this 
contract with your father, do you? 

Ans. 45. It was part of the scheme to build up the country, to in- 
troduce fine stock and get it started here in the county. 

Int. 46. Then you say that you charge for the services, don’t you, 
but don’t get your pay? 

Ans. 46. Sometimes I do, but not always. 

Int. 47. Well, then, as a rule, you charge, don’t you ? 

Ans. 47. As a rule, I do now, but in early days I did not. 

Int. 48. You say you built the town of Cedar Rapids and mills, 
etc. ‘Did you give the people that built there the lands they built 
on? 

Ans. 48. In many instances I[ did; started the town in that way ; 
gave them lots to build on. 

Int. 49. As a matter of fact, Mr. Smith, you have made money out 
of the town site of Cedar Rapids, have you not? 

Ans. 49. I am under the impression that I have. 

Int. 50. As a matter of fact, you have made money out of 
251 the erection of the mill at Cedar Rapids, have you ? 
Ans. 50. I have, I think. 

Int. 51. You say you have brought into the country many thou- 
sand dollars’ worth of blooded stock ? 

Ans. 51. Yes, sir. 

Int. 52. Out of which you have lost no money, have you? 

Ans. 52. Oh, yes; a great deal of money. 

Int. 53, Lost money by that? 

Ans. 53. Oh, yes; that is my only—— 

Int. 54. Lost money by that? 

Ans. 54. Yes; I did. I didn’t expect to make money out of it 
when I brought it here; brought it for another purpose. 

Int. 55. You say you are giving employment to a large number 
of men? 

Ans. 55. Yes. 

Int. 56. What are they doing, Mr. Smith ? 

Ans. 56. Farming. 

Int. 57. For whom ? 

Ans. 57. For me. 

Int. 58. Taking care of your stock ? 

Ans. 58. Taking care of stock. 

Int. 59. Are you giving the employment to these men at this time 
and carrying on this farm for the simple and only reason that your 


ae 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &¢., ETAL. 179 


father formerly made a contract with the county commissioners to 
that effect, or is it for your own special benefit ? 

Ans. 59. It is for my own special benefit now. 

Int. 60. Hasn’t it been all the time? 

Ans. 60. Indirectly. That was one of our means of getting set- 
tlers in here, by giving them work antl helping to pay for their 
farms. 

Int. 61. Had your father, to your knowledge, ever had any other 
transaction of like character in purchasing lands and locating town 
sites, etc., with the B. & M. Railroad Company ? 

Ans. 61. I know, of my own knowledge, that he never had 
252 any dealings with them. 

Int. 62. There was a man by the name of Smith located 
the town of York. He was not your father, was he? 

Ans. 62. No, sir. 


And also the said THomas THompson WILKINSON, being about the 
age of 50 years and having been by me first cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
inatter of controversy aforesaid, I did carefully examine the said 
Thomas Thompson Wilkinson, and he did thereupon depose, testify, 
and say as follows, viz: 


By Mr. MARQUETT: 


Int. 1. Mr. Wilkinson, what is your name? 

Ans. 1. My name is Thomas Thompson Wilkinson. 

Int. 2. You were sworn in this case before, were you not, for the 
complainant? 

Ans. 2. Yes, sir. 

Int. 3. Were you one of the county commissioners of Boone county 
during the year 1878? 

Ans. 3. Yes, sir. 

Int. 4. You, I believe, have already testified in reference to the 
settlement of the taxes with Adam Smith and with the B. &. M. 
Railroad Company in Nebraska—the taxes of the b. & M. Railroad 
Company ? 

Ans. 4. Yes, sir; I believe I have. 

Int. 5. Mr. Wilkinson, did the board of county commissioners 
know that these taxes had been enjoined by decree of court— 
that is, the tax on the lands of the Burlington and Missouri River 
Railroad Company in Nebraska for the years 1875 up to and inclu- 
sive of 1877—enjoined by decree of court entered by consent of both 
parties ? 

Ans. 5. That is what I always understood—in fact, there is a record 

of that decree, I think, in that treasurer’s office. 
253 Int. 6. When did you understand it? Always, I believe 
you said? 

Ans. 6. Yes: it was always understood from the time that the 
decree was entered in the United States court. ‘That is the way I 
have always understood it. 

Int. 7. It was understood that Mr. Sessions, the county attorney, 
consented, and the decree was entered by agreement’ 
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Ans. 7. That is the way I have always understood it. 
Cross-examination by Mr. MILLER: 


Int. 1. Do you know, Mr. Wilkinson, the time when that decree 
was entered ? 

Ans. 1. I don’t know the exact date. 

Int. 2. Did you at the time — on the day that the decree was 
entered, did you know it on that day? 

Ans. 2. No, sir; I did not, the day it was entered. ‘There was no 
telegraphic communication. 

Int. 3. You were not present in court? 

Ans. 3. No, sir. 

Int. 4. Did you ever see the bill filed by H. H. Hunnewell in the 
United States court on the 4th day of March, 1878, against the 
county of Boone and the B. & M. Railroad Company and 8. P. Boll- 
man, county treasurer, and did you ever know its contents ? 

Ans. 4. I don’t know anything about the matter, except that Mr. 
S. P. Bollman read the decree that he had received for record. 

Int. 5. Now, that was all you knew about it, was it? 

Ans. 5. Yes: I knew that a decree had been entered, but when—— 

Int. 6. Or its conditions? Did you know tts conditions? 

Ans. 6. Well, the conditions was understeod in that agreement 
with Sessions, as I understood. 

Int. 7. Did you know at that time that you say you heard Mr. 
3ollman read the decree that that decree was entered by the court 
without any consideration or examination into the facts as to 

whether the taxes in Boone county upon the b. & M. lands 
254 ~~ were legal or illegal? 

Ans. 7. No,I did not. The first knowledge I had about 
the particulars of the decree being entered was when the Major 
read his. papers. 

Int. 8. Just state when that was. 

Ans. 8. I don’t know exactly the date. 

Int. 9. It was in 1884, wasn’t it? 

Ans. 9. Yes, it was in 1884. 

Int. 10. Was it just prior to your giving your testimony in this 
case ? 

Ans. 10. Yes; it was either one or two days before. 


Redirect examination by Mr. Marquetr: 


Int. 1. Mr. Wilkinson, all you knew at that time was what Mr. 
Miller told you, wasn’t it? 

Ans. 1. Yes. 

Int. 2. You didn’t know whether that was the way it was entered 
or not; you only knew that he told you that was the way ? 

Ans. 2. That is all. : 

Int. 3. You know, though, prior to the time it was entered, that 
such a decree was to be entered by consent of the parties, didn’t you ? 

Ans. 3. What I knew about it was this—that from the first advent 
of Mr. Smith into Boone county it was the understanding of every- 
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body, as far as I could hear, that that original contract contemplated 
the relinquishing of all those back taxes—all the taxes for those 
years. I was told that before I had been a day in the county—before 
I was five miles in the county—on my way from the Black Hills, 
that the commissioners had made a contract with Mr. Adain Smith 
that in consideration of certain things to be done the commissioners 
had cancelled the back taxes. It was simply carrying out a stipu- 
lation contained in that contract, as I understood, was this work of 
Sessions. 

Int. 4. What contract do you refer to? 

Ans. 4. The contract made between the county, on the first part, 
and Adam Smith. 


255 Recross-examination by Mr. MILLER: 


Int. 1. Mr. Wilkinson, did you understand it in that agreement 
and this whole transaction—did you understand that there was to be 
a decree of court entered cancelling and annulling all the taxes on 
the B. & M. lands for those years in Boone county without the court 
having inquired into or investigated the legality or illegality of 
your levies and assessments ? 

Ans. 1. The understanding that I had about it was simply that 
there was to be a decree entered. I know I put the question to the 
board when they first met in regard to this Adam Smith contract, 
how it could be done, and they said by a decree of court. Well, 
[ didn’t ask how this decree was to be obtained, or anything about 
it; I simply understood that Sessions was to appear and represent 
the county in the matter, and do what he thought best; that was 
my understanding in the matter, because | heard Adam Smith tell 
the commissioners and also the people that unless those back taxes 
could be straightened up that he wouldn’t touch a thing; that he 
would simply leave the county; and it was never understood, as 
far as I know, that any of those taxes was to be paid, because it was - 
shown that they was illegal; that was the understanding that every- 
body had and the understanding that | had. 

Int. 2. Did you ever make any examination of the tax lists, assess- 
ment-returns, and the levies made during any or all of the years 
included in said decree with a view to ascertain or find out whether 
the taxes were legal or illegal? 

Ans. 2. Idon’t believe I did, because I am no lawyer; consequently 
I couldn’t undertake to pass an opinion upon a law question, except 
in the general run of the commissioners’ business the thing kept 
coming up in some shape or other at different times. 

Int. 3. Then, Mr. Wilkinson, you formed this opinion, that the 

taxes or most of them, were illegal, simply because the rail- 
256 road company refused to pay them. On that account, isn’t it ? 
Ans. 3. No; I didn’t form any opinion atall on that subject. 

Int. 4. You had no opinion a3 to whether they were legal or illegal, 
did you? 

Ans. 4. No; I know that a good many of them were illegal; I had 
good reason to believe that. . 

Int. 5. Then, you didn’t sign that stipulation at Lincoln because 
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of any knowledge that you had that the taxes were illegal, did you? 

Ans. 5. Well, I never understood that I went down there to take 
into consideration—— 

Int. 6. Just answer my question. 

Ans. 6. Well, if you want a direct answer, I can’t tell whether I 
did or not. 


And also the said Wint1am Werrzet, being about the age of 44 
vears and having been by me first cautioned ‘and sworn to testify 
the truth, the whole truth, and nothing but the truth in the m: itter 
of controversy aforesaid, I did carefully examine the said William 
Weitzel, and he did thereupon depose, testify, and say as follows, 
Viz: 


By Mr. ew ETT : 


Int. 1. What is your name, age, and place of residence? 

Ans. 1. My name is William Weitzel; age, forty-four years; I residé 
six miles from Albion. 

Int. 2. How long have you resided in Boone county ? 

Ans. 2. I have resided here since October 17, 1872. 

Int. 3. Were you acquainted with the lands of the Burlington & 
Missouri River Railroad Company situated in Boone county ? 

Ans. 3. Yes, sir. 

Int. 4. Were you acquainted with the value of those lands in the 
year 1573 

Ans. 4. Yes, sir. 

Int. 5. What were they worth per acre, average—the whole lot ? 

Ans. 5. Well, they were worth, according to my opinion, 

257 from twenty-five cents to a dollar and a half, with the excep- 

tion of perhaps a few pieces nearer the railroad at, say, two 
dollars per acre. 

Int. 7. Were you acquainted with their value in 1874? 

Ans. 7. Yes, sir. 

Int. 8. What was their fair value in 1874? 

Ans. 8. I don’t think they was worth as much ai that time, because 
we had grasshoppers at that time. 

Int. 9. Were you acquainted with the value of the Burlington 
and Missouri River Railroad Company’s lands in Boone county 
during the year 1875? 

Ans. 9. Yes, sir. 

Int. 10. What were they worth per acre during that year ? 

Ans. 10. I don’t think they was worth any more then than the 
price I stated ; from twenty-five cents to a dollar and a half an acre. 

Int. 11. Were you acquainted with the value of these lands in 
1876? 

Ans. 11. Yes, sir; I don’t think they was worth any more then. 

Int. 12. Were you acquainted with their value in the year 1877? 

Ans. 12. Yes, sir. 

Int. 12. What was their value per acre, on an average, for that year? 

Ans. 13. I considered they wasn’t worth any more than they was 
before. 
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Cross-examination by Mr. MILLER: 


Int. 1. You say you were acquainted with the value of these lands 
in 1873? 

Ans. 1. Yes, sir. 

Int. 2. What means had you of knowing their value? 

Ans. 2. I lived there; and 1 know people came here and nobody 
wanted to buy any. 

Int. 3. Then you have no other means of knowing their value 
than that nobody wanted to buy? 

Ans. 3. Yes, sir; and their great distance from the railroad. 
258 Int. 4. Did you know of any of them being sold for that 
price? 

Ans. 4. No; I have no recollection there was any sold for that 
price. 

Int. 5. Now, Mr. Weitzel, isn’t it a fact that there was a great deal 
of homestead land, Government land, in the county at that time 
that people preferred to buying from the railroad company ? 

Ans. 5. [am not aware of that fact. 

[nt. 6. Isn’t it a fact that most of the people that came to Boone 
county at that time located on Government homesteads? 

Ans. 6. Well, I am not prepared to say that. 

Int. 7. Then, as a matter of fact, you didn’t know but a little 
about the land business in Boone county at that time, did you? 

Ans. 7. Well, 1 know as much as most of the people around here. 

Int. 8. Well, at that time you didn’t know much about the land 
business in Boone county, did you ? 

Ans. 8. Well, I can’t say that I know a great deal about the land 
business now; it depends altogether on the standard you meas- 
ure by. 

Int. 9. Now, the standard that you measure by in estimating the 
ralue of the lands at that time was what they would sell for, ain’t it? 

Ans. 9. Well, what they was actually worth under the circum- 
stances, having to go sixty miles to market. 

Int. 10. Is it a fact that they had to go sixty miles to market? 

Aus. 10. Most of them had to go that far, and some of them had 
to go farther. 

Int. 11. Well, those that had to go that distance, did they have 
railroad land, or take Government land ? 

Ans. 11. Most of them had Government land. 

Int. 12. Now, Mr. Weitzel, what you have testified to concerning 
this land and your knowledge of what it was worth in the year 18753, 
the same is true as to all the other years that you have testified to, 
is it not? 

Ans. 12. It is; but I wish to say in this respect that the 
259 grasshopper times and droughts affected the prices; that may 
have had something to do with it, and it may not; of course, 

this is merely my opinion. 

Int. 13. During all those years there was little railroad land sold 
was tliere, at all? 

Ans. 13. Not a great deal, as far as I know. 

Int. 14. Were you dealing in real estate at that time? 
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Ans. 14. No, sir. 
Int. 15. You were not buying nor selling, were you ? 
e a) o> e 
Ans. 15. No, sir. 
Int. 16. Living on your homestead, were you ? 
Ans. 16. I was living on my homestead most of the time. 
o ; 


And also the said Manriy B. BoarpMAN, being about the age of 
55 years and having been by me first cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, I did carefully examine the said Manly B. 
Boardman, and he did thereupon depose, testify, and say as follows, 
viz: 


By Mr. MARQUETT: 


Int. 1. You may state your name, age, and place of residence. 

Ans. 1. My name, Manly B. Boardman; my age will be fifty-five 
in February next, and my residence is Albion, Boone county, Ne- 
braska. 

Int. 2. How long have you resided in Boone county, Mr. Board- 
man ? 

Ans. 2. Well, it is nearly fourteen years. 

Int. 3. Were you acquainted with the lands of the Burlington 
and Missouri River Railroad Company in Nebraska, situated in 
Boone county, for the year 1873? 

Ans. 3. Well, I think that I was about as familiar with them as 
anybody in the county at that time. Of course, I wasn’t acquainted 
with all the lands. 

Int. 4. You knew their value, asa general thing ? 


Mr. Miter: “ We object to all this testimony relative to the value 
of the B. & M. lands in Boone county during all those years 
260 as Irrelevant and immaterial and not the best testimony.” 


Ans. 4. Well, there were no specific values then to any Jands in 
this county that I recollect of. 

Int. 5. How was it about homesteads? Was Government home- 
steads to be taken yet? 

Ans. 5. What year do you refer to? 

Int.6. The year 1873. 

Ans. 6. There were homesteads at that time to be obtained—Gov- 
ernment homesteads. 

Int. 7. How long could you obtain Government homesteads in 
this county? 

Ans. 7. I couldn’t tell vou that. 

Int. 8. As late as 1877? 

Ans. 8. I think you can get them to-day, but nothing very de- 
sirable in the way of a homestead. 

Int. 9. What were the lands of the Burlington and Missouri River 
Railroad Company in Nebraska, in Boone county, Nebraska, worth 
on an average, per acre, in the year 1873? 


Objected to as being irrelevant, immaterial, and incompetent, and 
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for the further reason that the witness has not shown himself com- 
petent to testify on that question. 


Ans. 9. Well, I would judge that they were worth just about Gov- 
ernment price, a dollar and a quarter an acre, that year. 

Int. 10. Were you acquainted with their value in 1874? 

Ans. 10. Well, as much as I was in 1873. 

Int. 11. What were they worth in 1874? 

Ans. 11. I don’t think there was any material increase in valve at 
that time; just about the same. 

Int. 12. What were they worth in 1875,on the average, per acre ? 

Ans. 12. That was about the grasshopper year, | think. I wouldn’t 
say they were worth any more then. 

Int. 13. Were you acquainted with their value then ? 
261 Ans. 13. Well, as I said before, there wasn’t any value on 
lands here at that time, because people could get homesteads 
from Uncle Sam for nothing. Well, it cost them about fourteen 
dollars or something in that neighborhood to get lands, and there 
wrs no market value of lands at that time. 

Int. 14. Were you acquainted with tiie value of these lands of the 
6. & M. Railroad Company in Nebraska, in Boone county, Ne- 
braska, during the year 1876? 

Ans. 14. As I said at the start, | was not acquainted with all the 
B. & M. lands in this county. I had a pretty thorough acquaint- 
ance with them in this precinct—Manchester precinct—from 1873 
up to the present time. 

Int. 15. That is in this precinct here ? 

Ans. 15. Yes. 

Int. 16. They were higher here than in other precinets? 

Ans. 16. I don’t think they were along at that time. 


It is hereby stipulated by the parties to this suit-that they waive 
all informalities in reference to the records of the board of county 
commissioners of Boone county, Nebraska, provided the same has 
attached to it a certificate of the clerk of Boone county certifying 
that they are the records or a portion of the records of the board of 
county commissioners of Boone county. 


By agreement and consent of the attorneys for the respective par- 
ties, complainant and respondent, the further taking of this testi- 
mony is hereby adjourned till Saturday, September 20th, 1884, at 
the hour of 2 o'clock in the afternoon, then to be continued at my 
office, in the Nebraska National Bank building, Omaha, Nebraska. 

C. P. DRENNEN, 


Special Examiner. 


Pursuant to adjournment, as above stated, on the 20th day of 

Sept., 1884, at the hour of 2 o’clock in the afternoon, at my office, 

in the Neb. Nat’l Bank building, Omaha, Nebraska, T. M. 

262 Marquett, Esq., appearing for the respondent and J.S. Miller, 

Esq., and J. C. Cowin, Esq., appearing for the complainant, I 
resumed the further taking of said testimony as follows, viz: 


24—297 
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And also the said J. D. McFarLanp, being about the age of thirty- 
seven vears and having been by me first cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
matter of controversy aforesaid, I did carefully examine the said 


J. D. McFarland, and he did thereupon depose, testify, and say as 
follows, viz: 


™ Mr. MARQUETT: 


[nt. a ‘hat is your age, name, and place of residence? 


a . Thirty-seven ; 8 D. McFarland ; reside at Lincoln, Ne- 
braska 


Int. 2. Mr. McFarland, do you hold any position in the Burling- 
ton we Missouri River Railroad Company ? 
Ans. 2. Yes, sir. 


Int. 3. What is your position ? 

Ans. 3. Land commissioner. 

Int. 4. As such have you charge of the books and papers of the 
office ? 

Ans. 4. I have. 

Int. 5. By those books and papers can you readily ascertain the 
numbers of land sold and deeded in any county in which they 
owned land? 

Ans. 5. I can. 

Int. 6. Now, Mr. McFarland, you may look at this (here a paper 
is shown witness) and state what that shows or what that is in- 
tended to show. 

Ans. 6. That is an abstract of all sales of land made in Boone 
county, Nebraska, by the railroad company between March Ist, 
1878, and July Ist, 1883, showing the number of sale, the descrip- 
tion of each tract of land so soid, the acres, the price received, and 
the name of the purchaser and date of sale. 


Mr. Marquetr: “ We will offer this paper referred to by 
the witness in evidence as Exhibit B to his evidence. I be- 
lieve it is understood that this paper is to have the same 
effect as though the original contract and deeds were put in evi- 
dence and no more. It is given in this abstract form in order to 
prevent the cumbering up of the record.” 


263 


(Said paper, marked “ Exhibit B,” is hereto attached and made a 
part of this ers 


Mr. Cowin: “And the complainant objects to the testimony and 
takes exception thereto as incompetent, irrelevant, and aamateriol 
This objection is not made for the reason that the Exhibit “ B” 


an abstract of the sales, but is made the same as if the original p: ans 
were introduced.” 


Int. 7. Mr. McFarland, you stated that you had charge of the 
papers in the land commissioner’s office of the Burlington and Mis- 
souri River Railroad Company. Did you ever see a contract, made 
between the Burlington & Missouri River Railroad Company and 
Adam Smith, in reference to lands in Boone county ? 


* 
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Ans. 7. Yes, sir. 

Int. 8. Do you know where that original contract is? 

Ans. 8. Ido not at present. I don’t find it among my papers 
there. 

Int. 9. Have you ever made any search for it among the papers 
in the office ? 

Ans. 9. Yes, sir: I have. 

Int. 10. What kind of a search ? 

Ans. 10. We keep all papers pertaining to the affairs of each 
county by themselves, and I looked carefully on several occasions 
through the file for Boone county, and also elsewhere in the office, 
and cannot find them. 

Int. 11. You may look at this paper and see whether this is a cor- 
rect copy of the original. You have seen tle original contract, have 
you; 

(A paper is here handed witness.) 

Ans. 11. Yes, sir; J can say that this was in the files of my office 
as a copy of that contract: that it is made in the handwriting of 

the clerk who was formerly in my employ there, and I have 
264 every reason to believe that it was copied from the original 
contract and is a true copy of it in every respect. 

Mr. Marquetr: “ We will offer that in evidence.” 

(Said paper is introduced in evidence, and is hereto attached and 
made a part of this testimony, marked “ Exhibit C.’”) 

Mr. Cow1n: “Complainant, bv its attorneys, objects to the intro- 
duction of the paper marked Exhibit “ C,” not for the reason that 
it is a copy of the contract, but for the reason that the contents 
thereof are irrelevant, incompetent, and immaterial testimony.” 

Int. 12. I see that there are some deeds made there to the Nebraska 
Land and Live Stock Company in this abstract. How comes that? 

Objected to as being incompetent, irrelevant, and immaterial. 

Ans. 12. The Nebraska Land and Live Stock Company, as the 
assignee of Adam Smith, bought those lands from the company 
under the provisions of that contract, and the prices and terms are 
named in that contract. 

Int. 13. Were the deeds given to Adam Smith and to the Nebraska 
Land & Live Stock Company warranty deeds? 

Objected to as being incompetent, irrelevant, and immaterial. 

Ans. 13. They were. I don’t think there were any of them made 
to Adam Smith. 

Cross-examination by Mr. Cow1n: 

Int. 1. Were there any sales made of railroad lands in Boone 
county before the date in this schedule? 

Ans. 1. Yes, sir; there was. 

Int. 2. Other than the sales made by the contract with Adam 
Smith ? 
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Ans. 2. Yes, sir; yes, there were sales made to individuals—quite 
A number of them. 
Int. 3. Do you remember in what years? 


Ans. 3. No; I cannot state definitely without reference to the 
records, but I think there were sales made in the years 1874, 1875 
1876, and 1877—not in large quantities. 


265 By consent and agreement of the attorneys for the parties, 


complainant and 1 respondent, the further taking of this tes- 
timony is hereby adjourned till next Thursday, September 25, 1884, 
at the hour of 3 o’clock in the afternoon, then to be continued at 
the same place. 
P. DRENNEN, 
Special Examiner. 
Pursuant to adjournment, as above stated, on the 25th day of 
September, 1884, at the hour of 3 o’clock in the afternoon, at my 
office, in the Neb. Nat’l Bank building, in the city of Omaha and 
State of Nebraska, T. M. Marquett, Esq., appearing for the respond- 
ent and J. C. Cowin, Esq., for the complainant, I resumed the fur- 
ther taking of said testimony as follows, viz: 


And also the said T. M. Marquertt, being about the age of — 
years and having been by me first cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, I did carefully examine the said T. M. 
Marquett, and he did thereupon depose, testify, and say as follows 
Viz: 

“My name is T. M. Marquett. I am the general counsel for the 
surlington and Missouri River Railroad Company in Nebraska, and 
have been such since January, 1870. Iwas also attorney for Horatio 
H. Hunnewell in the case of Horatio H. Hunnewell against the board 
of county commissioners of Boone county and the Burlington and 
Missouri River Railroad Company in Nebraska and the treasurer of 
that county. Iwas not present at the time the papers were prepared 
on the 50th of Januaay, 1878, which papers have been given in evi- 
dence in this cause, and had nothing to do with the procuring of 
the decree or judgment which is now sought by this suit to be set 
aside and cancelled until some time after that time. I refused to 
act upon anything done there, but did after the board of county 
commissioners of Boone county had passed a resolution ratifying 

this act and authorizing Mr. Sessions to appear and waive 
266 summons and to compromise or settle the taxes on the lands 

of the railroad company in Boone county. After that period 
and after waiting for authority from Mr. Hunnewell, a stockholder, 
to commence the suit, the decree of which is now asked to be can- 
celled, I then met Mr. Sessions in reference to the matter. I pre- 
pared a bill, and as I understood the decree would be entered, prob- 
ably by agreement, I wasn’t as careful in the preparation of the bill 
as | otherwise would be, and there may be some data and figures 
that are not altogether correct, but in the main it is aimed to be 
correct. I met Mr. Sessions, as he says, and it is correct, as he says, 
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that he mentioned to me that he thought that the company or that 
the stockholders ought to pay some money independent of the work 
in Boone county that had been agreed to be done; and I did have 
the papers before me, or if [ didn’t I went and got them, and I did 
run over them with Mr. Sessions, stating, as I thought, that if they 
worked out the amount that was agreed to there that that would 
be equal to all the legal taxes that they had levied in the county, 
and I did show him, as he says, assessment-rolls certified by the 
clerk, but only for the years 1873 and 1874, and these are the as- 
sessment-rolls which I now wish to be put in evidence. 

(These assessment-rolls are introduced in evidence and are hereto 
attached, marked “ Exhibits D and E” respectively, and made part 
of this testimony.) 

Mr. Cow1n: “Counsel for complainant, upen said exhibits being 
offered in evidence, object to the same and each of them as incom- 
petent, irrelevant, and immaterial.” 

Mr. Marquettr: “I won’t pretend to say all that I said, but 
another point that I made was that the assessment-rolls for the 
other years were not returned as they showed, some of them at least, 
within the time required by law. 

(Counsel for complainant objects to this testimony as incompe- 
tent, irrelevant, and immaterial.) 

“We likewise talked over the levies. I claimed that the 
267 large proportion of them were illegal; and we finally— 
whether at that time or not—but we finally entered into a 
stipulation. I sent the bill in the case to be filed, and we entered 
into a stipulation. I have been unable to find the stipulation, and the 
clerk has been unable to find it among the papers. ‘The substance of 
the stipulation by which it was entered, as I now recollect it, after 
giving the formal heading of the case, was about, in substance, this: 
That in and for the consideration, that the complainant caused to be 
worked out, and has agreed to work out—lI think it was ten thou- 
sand, but it might have been more; it wasn’t less—ten thousand 
dollars’ worth of taxes in the way of building roads, under the orders 
of the board of county commissioners of Boone county, that a decree 
be entered cancelling as illegal the rest of the taxes. I think, in 
substance, that was about it. That was filed with the papers, and the 
decree entered, I believe, on the Sth day of March. 

“ At the time of this conversation with Mr. Sessions and the en- 
tering of the decree, so far as I was concerned, [ don’t think I had 
ever seen Adam Smith, and | knew nothing about who paid Mr. 
Sessions; never knew anything about that until after Mr. Clark 
commenced a suit in which he claimed—Loren Clark—in which 
some claim was made that Mr. Smith, I believe, paid Sessions; but 
I knew nothing about it. 

“There were some objections made by some of the tax-payers of 
Boone county to the entering of this decree at the time it were en- 
tered, and this is a certified copy of the decree.” 


Se Neate io 
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(Here the witness hands the examiner a paper, which he asks to 
be put in evidence, and which is put in evidence and marked “ Ex- 
hibit F,” and is hereto attached and made a part of this testimnony; 
also two other papers, marked respectively Exhibits “G and H,” 
which are introduced in evidence, hereto attached, and made a part 
of this testimony.) 

Counsel for complainant objects to the introduction of exhibits 

“Gand H,” and objects to the testimony therein contained 
268 as irrelevant and immaterial. 

Mr. Marquetr: “ Now I desire to put in evidence this Exhibit ‘I.’” 

(Here witness puts in evidence a paper or pamphlet, which is 
marked “ Exhibit I,” hereto attached, and made a part of this tes- 
timony.) 

Counsel for complainant objects to said testimony as irrelevant 
and immaterial. 

With respect to the last testimony introduced it is agreed that the 
final decision in said cause as reported in the United States Reports 
may be read in evidence. 

Mr. Marquett: “ We here offer a certified copy of the complete 
record of the ease of Loren Clark, in behalf of himself and other 
tax-payers of Boone county, vs. The County Commissioners of Boone 
County, The Burlington and Missouri River Railroad Company in 
Nebraska, and Horatio H. Hunnewell.” 

Said certified transcript of the complete record is put in evidence, 


marked “ Exhibit K,” and is hereto attached and made a part of 


this testimony. 

Counsel for complainant objects to said testimony as irrelevant 
and immaterial. 

Cross-examination by Mr. CowIn: 

Int. 1. How long have you been engaged — counsel for the Burl- 
ington and Missouri River Railroad Company in Nebraska? 

Ans. 1. Since January, 1870. 

Int. 2. When was your attention first called to the matter of an 
effort by any person to settle the taxes assess upon the lands 
of the Burlington and Missouri River Railroad Company in Boone 
county ? 

Ans. 2. I think my attention was called to some kind of a settle- 
ment as early as 1874. We commenced a suit to enjoin the taxes 
for 1873 and 1874 probably in that year, and there was some talk 

of a settlement, I think, then. The suit was withdrawn after 
269 the United States commenced an action against us to vancel 
our patents for the lands in Boone county. 

Int. 5. Did you have any consultation with any one in regard to 
these taxes for all the years mentioned in tlhe decree before the 
attempted settlement by the commissioners, Mr. Smith and Mr. 
Touzalin, in Lincoln, January 30th, 1878 ? 

Ans. 3. I think I did. 

Tnt. 4. With whom? 
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Ans. 4. I think I talked it over with Mr. Touzalin. 

Int. 4. Who was Mr. Touzalin ? 

Ans. 5. Mr. Touzalin was the land commissioner of the Burling- 
ton & Missouri River Railroad Company in Nebraska. 

Int. 6. In that conversation or any subsequent conversation was 
there anything said about getting the commissioners to act with you 
in eliminating this tax ? 

Ans. 6. No; I don’t know that. T[ recollect that I advised at one 
time no settlement until after it was finally determined by the 
Supreme Court of the United States that we were the absolute 
owners of the land. I think that was the position that I took all 
along. 

Int. 7. You are now familiar with the proceedings had between 
the county commissioners and Mr. Smith and the railroad company 
prior to the meetings in Lincoln January 30th, 1878. Did vou 
know anything about any of those proceedings, contracts, or agree- 
ments prior to that time? 

Ans. 7. Well, I might have done so; I don’t have any very clear 
recollection ; but the probability is that I knew that there were such 
contracts. 

Int. 8. Did you, as counsel for the railroad company, advise the 
making of such contracts ? 

Ans. 8. No, sir; I did not. They were made in the east, at 
Burlington, | think—that is, the contract with the company is what 

[ mean. 
270 Int. 9. Did you know that the commissioners were to be in 
Lincoln to make a settlement of this matter ? 

Ans. 9. No; I have no recollection of that. 

Int. 10. When did you first learn of what had taken place on the 
o0th of January, 1878, with respect to these taxes? 

Ans. 10. When I returned home, some days afterwards. 

Int. 11. What did you first learn about it? 

Ans. 11. I think the papers or copies of them were shown me. 
Mr. Touzalin showed me what had been done. 

Int. 12. What action, if any, did le desire you to take in the 
premises then ? 

Ans. 12. Well, I think he desired me to—I think he spoke some- 
thing about commencing suit toenjoin the taxes to me; but | have 
but a very faint recollection of the —, though I judge that is what 
he did. 

Int. 13. Was it talked about, how that suitshould be commenced? 

Ans. 13. No; I think not. 

Int. 14. What action did you take? 

Ans. 14. Well, I took no action till near a month after that. 

Int. 15. Why? 

Ans. 15. Well, I didn’t take any action untii after I ascertained 
that the county commissioners as a board, sitting In regular sessions, 
had authorized Mr. Sessions to act as their attorney. 

Int. 16. To do what? 

Ans. 16. In this case to compromise or to make an appearance 
for them and to compromise if he thought best. 
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Int. 17. Didn’t you understand that he was employed by them in 
r¢ cular Ssesslol for the purpose O] Carr Ing out the agreement made 
while they were in Lincoln ? 

Ans. 17. Well, | think the resclution they passed was ratifying 


} 


that agreement. ‘They ratified it in regular session—the 


271 action they took 1D Lineoln The pow: r that Sessions had 
appears in the Exhibit “ A” attached to his, Sessions’. deposi- 
tion. 


Int. 18. Then, from that you understand that he was authorized 
to act for the county and to consent to the rendering of a decree in 
conformity to that agreement ? 

Ans. 18. Yes, sir. Yes, | understand he was authorized to act to 
render a decree in conformity to that agreement, or otherwise if he 
could get a better showing. 

Int. 19. After the ratification act of the commissioners, what did 
you then do with respect to this case ? 

Ans. 19. It was after that that I made the stipulation with Mr. 
Sessions. prepared the bill after that and had it filed, and made 
) Lue di cree was enter dd. 
ulation or the bill? 


as 


the stipulation with Mr. Sessions by whi 
Int. 20. Which was drawn first, the s 
Ans. 20. The bill was drawn first 
Int. 21. Who drew the bill? 
Ans. 21. I think I did—that is, I dictated. I wouldn’t say that I 


Cod 


wrote it; probably did not. 

Int. 22. Do you know who did write it? 

Ans. 22. No, I do not. 

Int. 23. Did Sessions assist you In dictating the bill? 

Ans. 25. No; wasn’t around at all when it was drawn. 

Int. 24. You brought the bill in behalf of Mr. Hunnewell ; did 
you get his consent to do so? 

Ans. 24. Yes; I did [ waited some time Lo get that—some days. 

Int. 25. What request did you make of him in that behalf? 

Ans. 25. Well, I didn’t make any request of him. 

Int. 26. Who did? 

Ans. 26. Well, I don’t know that any one did. It was understood 
that the directors were opposed to any settlement or any action 

taken until after the case of the United States against the 
272 company was determined ; hence this was taken by a stock- 
holder. 

Int. 27. You say that you waited some time to get Mr. Hunne- 
well’s consent. Did you finally get it‘ 

Ans. 27. I ought to have said I waited some time for authority 
from him to bring this suit and likewise showing the action of the 
directors in refusing to bring the suit on his request. I waited some 
time for those—some days—I don’t remember. 

Int. 28. The railroad company was made defendant ? 

Ans. 28. Yes, sir. 

Int. 24. In that case whose interests were you representing ? 

Ans. 29. Well, I represented the stockholders, though I didn’t 
think that the stockholders’ interests were greatly adverse to rail- 


road’s interest. 
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ns. o4. It was certihMed copies of assessm olls and tax levies 
2k } ‘ 1] +} ’ ’ eo ' " ‘ > +e | ] ° “ha \ a ’ ‘ ’ ] —_ . Beg 
and ail Lhe Papers NeCessary two adeveriihne Wt vere legal or what 
1 | } tg > 7 " | = >. 7 
lliegal oF the taxes 1n Boone county upon the burlington and Mis- 

7? I a : I sie ‘ ] tk si< ’ ‘ , ly — ] o> 74 ’ " } oe Fi a 6 ~ 
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what papers we looked over. I think we looked over all pertaining 
to that matter. 
Int. oo. How long were you looking thi m ove 
Ans. 35. Several hours, anyway. 

Int. 36. And the consultation finally resulted in the signing of 
the stipulation by Mr. Sessions ? 

Ans. 36. Yes; whether it was signed that day or not, I don’t think 
it was; but it finally resulted in the signing of the stipulation. 

Int. 37. Who wrote the stipulation 

Ans. 37. Well, I either wrote it or had it written 

Int. 38. State, as nearas you can, how that stipulation was signed, 
hat were attached 


— 
~ 


7 


giving the signatures and designations, if any 
to them 
3. : , : S hes . if ~ 4 : : 
Ans. 38. As nearas | can —, It wassigned by mysell as counst | for 


Hunnewell, and signed by Mr. Sessions as counsel for the board of 


COUNLY comluissioners ol boone county. 


> he >. ed 
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Int. 39. Did Mr. Sessions act for the other defendants? 

274 Ans. 39. I think he did for the treasurer. I think the 
treasurer's name—that the treasurer was in as a party de- 
fendant. 

Int. 40. Did he act for the railroad company ? 

Ans. 40. No; he did not. 

Int. 41. Then there was no appearance for the railroad company ? 

Ans. 41. Not that I recollect of. There might have been. 

Int. 42. You say after the stipulation was signed and your bill 
was drawn up you sent them up to be filed. Who did you send 
them by ? 

Ans. 42. I sent them by O. P. Mason. 

Int. 48. The bill and stipulation ? 

Ans. 45. Yes; the bill and stipulation. 

Int. 44. And what arrangement, if any, did you make for the en- 
tering of a decree in accordance with the stipulation ? 

Ans. 44. Well, now, it was like this: I was sick in bed and I 
didn’t know exactly how long I would be there. The bill had been 
drawn and I sent for Mr. Mason—I heard he was going up to court— 
and gave him the papers to file; told him to file the papers, and if 
L didn’t Po up In a day or two to take a decree in accordance with 
the stipulation that I gave. 

Int. 45. Did he take the decree? 

Ans. 45. Well, I don’t know; I suppose he did. He claims he 
did, but I don’t know. I wasn’t here when the decree was entered. 

Int. 46. You spoke of objections being made by tax-payers to the 
entering of the decree. You know nothing about that, do you, 
except what your Journal entry shows that you have introduced 
here? 

Ans. 46. Nothing only what I have heard—only what Mr. Mason 
told me—and the journal entries. Of course, that isn’t evidence. 
[ knew afterwards about it, but not before the entry of the decree. 

Int. 47. The decree was taken on the stipulation, wasn’t it? 

Ans. 47. Yes. 

Int. 48. Do you know whether Mr. Sessions was present ? 
270 Ans. 48. No, I don’t, only what I heard. 

Int. 49. You spoke in your direct examination of refusing 
to act upon anything done at Lincoln until ratified. Who did you 
make the refusal to? 

Ans. 49. When I got back and Mr. Touzalin showed me what had 
been done, I told him I didn’t think they could act as a board at 
Lincoln ; that before I would do anything they would have to, as a 
board in session, authorize Mr. Sessions to act. 

Int. 50. You were then called upon, I suppose, at this time, by 
Mr. Touzalin, as the general counsel of the railroad company, to act 
in the matter ? 

Ans. 50. Well, I don’t know how he called. He sometimes called 
upon me to act for the stockholders, and sometimes called to act for 
the railroad. I didn’t know now, or don’t know that anything was 
said about how I was to act at this particular time—the first time. 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &C., ET AL. 19d 


Int. 51. For the services performed by you in that case I presume 
the railroad company paid you, did it not? 

Ans. 51. I drew nothing for that, only regular salary. 

Int. 52. You mean your regular salary as counsel for the railroad 
company ¢ 

Ans. 52. Yes, sir. 

Int. 53. Where was this stipulation signed, in Lincoln? 

Ans. 53. That is my recollection. think Mr. Sessions Says it 
was signed up here in the United States court-room ; it might have 
been, but my recollection is that it was signed in Lincoln. 

[nt. 54. Asa matter of fact, you were not up here after the bill 
was filed until the decree was taken, were you ? 

Ans. 04. No; I wasn’t, but I was up here attending court before 
that, a few days before that, and it might be that we fixed the 
stipulation then; but my better recollection would be that it was 
done at Lincoln. 

276 Int. 55. When you were up here the bill had not then been 


Ans. 55. No: it had not. 1 don’t think. No: it hadn’t when |! 


Int. 56. When you sent up the bill and stipulation, did you also 
send a written decree to be entered ? 

Ans. 56. I don’t recollect; but more than probably I did. 

Int. 57. Do you know whether vou showed that decree to Mr. 
Sessions or not? | 

Ans. 57. I don’t think I did. I think | told Mr. Mason to show 
the decree to Sessions. I at least said that Sessions was on the other 
side of the case and there would probably be no objections to a 
deeree. 

nt. oS As you recollect the decree drawn by you, it Is the Samie 
as entered of record, is 1t? 

Ans. 58. Yes, sir. 

Redirect : 
Mr. MArquetr: “I wish to add to my own testimony that in the 


stipulation Mr. Sessions waived the issue of summons and made an 
appearance for the board of county commissioners of boone county.” 
Recross-examination by Mr. CowI1n : 

Int. 1. In that connection, Mr. Marquett, don’t you think that | 
also waived appearance for the railroad company in order that the 
decree might be entered up at once, the decree running against t] 
railroad company the same as the other defendants? 

Ans. 1. No; I had several of these cases, and | had my own views 
definitely fixed on them. I know he made no appearaace for the 
railroad, and in none of the cases boa au appearance was made 
there was _ ays some one else than the party that appeared for the 

county appes ared for the railroad company; hence I would 
217 Say that he made no appearance there for the railroad com- 

pany. If any one appeared for them in this stipulation it 
was Mason. 


1© 
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Int. 2. If Mr. Mason appeared for the railroad company, was that 
at your request ¢ 

Ans. 2. Well, I don’t—it was either mine or Mr. Touzatin’s; 
since I come to think, I think Mr. Touzalin is the man that—that 
Mr. Sp ge Seer seinen, iene ota. 20g 

Int. 3. That is, Mason came to your house at Mr. Touzalin’s re- 
quest, as you understood it? 

Ans. 3. I may be wrong about that. 

Int. 4. Did Mr. Mason sign the st tipulation ? 

Ans. 4. I don’t recollect; I woul ldn’ L Say that he did, or that he 
did not. 

Int. 5. I presume that you wouldn't have taken a decree ag 
the railroad company as you did unless there had been an appear- 
ance by some one, would you 4 

Ans. 5. I think not. I think I didn’t in the other cases; that 
there generally was an appearance, but it was some one other than the 
counsel for the county; but I don’t recollect in this case. 

Int.6. How many cases of this character can you remember 
wherein Sessions a} peared ? 

Ans. 6. ‘This was the only case. 

Int. 7. If there was an appearance for the railroad company and 
that appearance was by Mason, I presume your best Impression 
would be that he signed the stipulation, would it not ? 

Ans. 7. Yes, or signed another stipulation ; probably not this 
stipulation. He would have signed another stipulation. 

Int. 8. What would that stipul: ition be? 

Ans. 8. That stipulation would have been a consent to the decree. 
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u 
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UNITED STATES OF AMERICA. } 
District of Ni braska, Slats of N, hraska. County ot Douglas, ' ; 


278 I, C. P. Drennen, a special examiner in chancery, duly ap- 

pointed by thecircuit court of the United States for said district 
to take the testimony in the cause in the caption of the said testimony 
named, in accordance with the order of the court aud the stipula- 
tions and agreements made and entered into between the said parties, 
by their attorneys, said stipulation and agreements and a certified 
copy of said order having been filed with complainant’s testimony 
heretofore filed in this cause, do hereby certify that on the 13th day 
of September, A. D. 1884, at the hour of 9 o’clock in the forenoon, 
[ Was attended at the law othee of i. ™ Marg uett, -. the city of 
Lincoln, county of Lancaster, and St ' Ne * iska, 1 pursuance 
of the notice hereto attached, by T. ML. M: Parva Ksq., attorney for 
the said respondents, and J. C. Cowin , Hisq., attorney for the said 
complain int, and the witness, M. H. Sessions: and also on the 16th 
day of Septem| er, A. D. 1884, at the yon ‘stated, at the law office of 
Miller & Price, in the town of Albion, uunty of Boone,and State of 
Nebraska, by T. M. Marquett, Esq., attorney for said respondents, and 
J.S. Miller, Esq., attorney for said com plain int, and the witnesses, 
John Peters, H. W. Lapping, Pearson D. | Sith, Thomas Thompson 
Wilkinson, William Weitzel, and Manly B. Boardman ; and also on 
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the 20th day of Septem ber, A. D. 1884, at the hour of 2 o’clock in 
the afternoon, at ny ofhice, in the city of Omaha and State of Ne- 
braska, by said attorney, 'T. M. Marquett, Isq., J.S. Miller, Esq., and 
J. C. Cowin, Esq., and the witness, J. D. McFarland; and also on 
the 25th day of Septem be r, A. D. 1884, at the hour of 3 o’clock in 
the afternoon, at the same place last named, by J. C. Cowin, Esq., 
attorney for the said complainant, and T. M. Marquett, Esq., attorney 
for the said respondents, and witness, al! of said witnesses being of 
sound mind and lawful age; and the said witnesses, before testifying, 
were by me sworn to testify the truth, the whole truth, and nothing 
but the truth touching such matters as were of them inquired in 

the cause, and the testimony of each was by me reduced to 
279 writing in the presence of the witness and from his state- 

ments, and that the signing of said testimony by said witnesses 
was waived by consent and agreement of the attorneys for the par- 
ties, complainant and respondent; aud [| further certify that the 
Exhibits “A. B.C, D, BE, F, G, H, 1, & K” to the testimony of said 
witnesses, hereto attached, were introduced in evidence during the 
taking of said testimony. 

[ have retained the said testimony in my possession for the pur- 
pose of transcribing the same from my short-hand notes and of de- 
livering the same to the court. 

And I do further certify that | am not of counsel nor attorney for 
either of the parties in said testimony and caption named nor in 
any way interested in the event of the said cause named in said cap- 
tion. 

[n testimony whereof I have hereunto set my hand this 6th day 
of October, A. D. 1884. 

| GC. P. DRENNEN, 


Special Kxaminer in Chancery 
Fee bill: 
C. P. Drennen, sp’! examiner .......---.. me S70 10 
L) Mi 
ee RN WD cin idicimnmis 100 11 50 
I rr tli dial emmeon 1 60 
a 1 Se ccomdmtonnnannen & 1] 2 60 
ee Se une FT 1() 2 5O 
Thomas T. Wilkinson, witness.....--- ~~ aad oe S$ 1 80 
William Weitzel, witmess.__........-- 6G 2 10 
Manly B. Boardman, witness ...--.-.---.- l 1 60 
2 oe Berean. WE. en vete on : 67 S 
2. oe: MERCORE, CR iicccctctiecsencen | G7 S 90 
THe County oF booONE ) Respondents’ Evidence & 
VS. Complainant’s Rebutting 
B. & M. R. R. Co.1n Nepraska et al.) Evidence. 
IS’ At a session of the circuit court of the United States for the 


district of Nebraska continued and held, pursuant to adjourn- 
ment, at the United States court-room, in the city of Lincoln, on the 
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29th day of January, 1884, the Honorable Elmer 8. Dundy being 
present and presiding in said court, the following, among other, 
proceedings were had and done, to wit : 

LORAN CLARK 


Tur Buriincron AND Mo. River R’p Co. 1n Nepr. J 


Now COC the parties herein, by thi ir solicitors, and submit LO 
the court the demurrer of said defendant to the bill of said plain- 
tiff. 


“—Exuipit L” or Resrponpents’ Evipence, C. P. D 


THE Unitrep States oF AMERICA, | . 
Distri f of Ne hraska. } ” 


I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, do hereby certify that the above and 
foregoing is a true cony of an order entered upon the journal of the 
proceedings of said court in the cause therein entitled; that I have 
compared the same with the original entry of said order and it 
a true transcript therefrom and of the whole thereof. 

Witness my official signature and the seal of said court,at Omaha, 
in said district, this 16th d Ly of October, A. D. i884. 


[ SEAL. | ELMER D. FRANK, Clerf. 


is 


Endorsed : No. 54, doe. OF United States circult court, district 
of Nebraska. Loran Clarke vs. B. & M.R. R. Co.in Nebraska. Copy 
of order of court. Ex. “ L.” 

On this 15th day of October, 1884, at my office, in the city of 

Omaha, county of Douglas, and State of Nebraska, at the request of 
the attorney for the respondents and on aceount of the ab- 
281 sence of att’ys for complainant, I hereby adjourn the further 
taking of this testimony until to-morrow, Oct. 16th, 1854, at 
the hour of 10 o’clock in the forenoon, then to be continued at the 
same place. 
C. P. DRENNEN, 
Special Lxaminer. 

Pursuant to adjournment, as above stated, on the 16th day of Oc- 
tober, 1884, at the hour of 10 o’clock in the forenoon, at the office of 
Greene & Breckenridge, att’ys, in the city of Omaha, county of Doug- 
las, and State of Nebraska, by consent and agreement of the attor- 
neys for the parties, complainant and respondent, IT. M. Marquett, 
Esq., appearing for the respondents and J. 8. Miller, Esq., for the 
complainant, I resumed the taking of said testimony on behalf of 
the respondents as follows, viz: 


And also A. E. Touza.in, being about the age of — years and 
having been by me first cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth in the matter of contro- 
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versy aforesaid, I did carefully examine the said A. E. Touzalin, 
and he did thereupon depose, testify, and say as follows, viz: 


By Mr. MARQUETT: 


Int. 1. What is your name and place of residence? 

Ans. 1. My name is A. E. Touzalin and I live in Boston. 

Int. 2. What was your occupation or business in the year 1878? 

Ans. 2. I was land commissioner of the B. & M. Railroad Com- 
pany in Nebraska. 

lat. 5. How long had you held that position and how long did 
you hold it after that period ? 

Ans. 5. | held it about four years and I continued to hold it about 
two or three years after that time—lI think about two years after 


Int. 4. Had the Burlington and Miszouri River Railroad Com- 
pany in Nebraska any lands in Boone county, Nebraska, in the year 
ns. 4. Yes; a large body of land. 
252 Int. 5. Do you know anything about the arrangement 
made by Adam Smith in reference to having the taxes on 
the lands of the B. & M. Railroad Company in Boone county can- 
celled ? and, if so, state all you know about it. You might, as near 
as you can, just give a detailed hisiory in as few words as possible. 
ns. oO. The railroad company owned a very large body of lands 
in Loone county. <A period of depression had exisied in the State 
sinve 1873. The title to the lands had bee questioned by the 
United Stiles and was in the courts. ‘The 'ands had been assessed 
at high valuation and a large amount of taxes had accumulated 
upon them. The financial condition of the railroad company itself 
was not good, the business of the road being in tts infancy. For 
these and similar reasons the lauds in boone county were, indeed 
like all otuer lands in the State at that time, considered as poor 
property. Mr. Adam Smith, of Cb‘cago, who had been a large land 
owner and Jand purchaser from ihe I!linois Central road, came to 
the Burlington road—came to our road—and submitted propositions 
to buy all or a large portion of the lands in Boone county, offe~ing 
to pay certain considerations in money, credits, improvements to be 
made 14 che COuUnLY, settlers LO be pul Upon the lands, and similar 
improvements, and, in addition, he, Adam Smith, was to pay or to 
make settlement with the county for the taxes which had accumu- 
lated against the Jands. In pursuance of the agreement with the 
railroad company Adam Smith went to Boone covnty and made 
some preliminary agreement with the authorities and leading citi- 
ze.8 of the county, which agreement, in writing, he brought to the 
railroad company as evidence of his ability and intention to make 
a seiilement with the county for the past taxes and of his intention 
to proceed to make certain Jmprovements in the county as one of 
the couside ations to pay the county for the settlement of the taxes, 
[nt. 5. Did Adam Smith ever come to Lincoln with the 
283 county commissioners of Boone county in reference to this 
matier of having the taxes cancelled ? 


l 
} 
i 


’ 
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Ans. 6. He did 
Int. 7. State what took place there, as near as you can recollect 
Ans. 7. My answer to that would be: Adam Smith did come to 
Lincoln with the county commissioners of Boone county. This 
visit was made after the preliminary agreement had been closed 
between Smith and the county authorities. The agreement which 
had been made required legal! steps, and also required judicial de- 
termination of the state of the taxes involved; and Lincoln was 
also my own headquarters as the land commissioner of the road, 
and the visit to Lincoln was made by Mr. Smith and the commis- 
sioners for the purpose of having a meeting with all parties inter- 
ested. Up to that time, as I remember, I had never seen the com- 
missioners. I went up to Boone county twice after the settlement 
was made. 

Int. 8. Were there any papers prepared at this meeting at Lin- 
coln ? 

Ans. 8. Yes; I think so. What papers are you referring to? 

Int. 9. Were there some papers drawn up there in reference to 
the matter of taxes? 

Ans. 9. Yes; there were. 

Int. 10. Look at the exhibits. (Here witness is shown the exhibits 
attached to the evidence taken and filed by the complainant in 
this case.) Look at Exhibit “ B,” Exhibit “C,” and Exhibit “ D,” 
and state whether these were the papers that were drawn up at Lin- 
coln at that time. 

Ans. 10. Those papers, Exhibits “ B,” “ C,” and “ D,” were drawn 
up at Lincoln at that time. 

Int. 11. Had you at that time seen the original agreement of 
which Exhibit “A” in complainant’s evidence is a copy ? 

Ans. 11. I had seen the agreement marked Exhibit “A” previous 
to this meeting. 

Int. 12. Now, you may state whether or not the Exhibits 

284 “3B, “C,” and“ D” were not drawn up for the purpose of 

carrying out the agreement as set forth in Exhibit “A,” or 

rather what was the object of executing the Exhibits “ B,” “C,” 
ana “DT” 

Objected to being incompetent. 


Ans. 12. The object of the meeting at Lincoln and the drawing 
up of these papers was to carry into effect the agreement which had 
been made between Adam Smith and the Boone county authorities, 
as shown forth in the agreement marked Exhibit “A.” 

Int. 13. You may now look at Exhibit “ B,” and state whether 
that has been altered or changed since it was executed at Lincoln 
at that time. 

Ans. 13. This is the same paper, unaltered, as I remember. 

Int. 14. Who signed that paper, Exhibit “ B?” 

Ans. 14. The board of county commissioners for Boone county. 

Int. 15. Any one else ? 

Ans. 15. M. 1. Sessions, attorney for Boone county, and John 
Peters, county clerk for Boone county. 


ee 
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int. 16. It is claimed that the latter part of this has been altered 
t was drawn up. They claim that these words were not in: 
Ti the whole of the taxes now —— against the first 
and third parties for the above years, all of said taxes having been 
| 


examined and agreed upon as illegal and void.” W hat do you say 


eae 
— 
a 
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— 

—— 
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Ans. 16. My reinembrance is that those are the original words, 
without any alteration of any kind 

Int. 17. Mr. Touzalin, did you have any oe with M. H. 
Sessions, the party that signed his name to Exhibit “B” as the at- 
torney, either prior to this meeting at  Eieeaal the time this 
paper ioned or afterwards,in reference to the taxes on the 
lands of the Burlington & Missouri River Railroad Company in 
Boone county or in reference to cancelling the same—any private 


7. If by private conversation vou mean conversa- 
which the commissioners and the county clerk and all 
thers in the fro when the matters were discussed were not also 
iearers, [| would answer, No. I will add this: Mr. Adam Smith 
and the county commissioners of Boone county had made a practi- 
cal settlement, which needed examination and ratification in law, 
and that que stion and the question as to thi egal proceedings were 
discussed between al] pion 

Int. 18. Did you ever attempt to influence the action of Mr. Ses- 
sions in any way in favor of the railroad company or H. H. Hunne- 
well and as against the interest of Boone ec ae by any conversa- 
tion or otherwise that you might have had with 

Ans. 18. No. Why should | endeavor to inf 

en h | for the county of Boone, to carry out an 
agreement m ide by Mr. At “ie Smith ° is | understood the miat- 
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" > ‘ i } ’ > _ ] ‘ hie eae , rf a 
of Boone County and the B. & M. Railroad Company in Nebraska 
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cancelling these taxes in the circuit court of the bil 
! 
you know apout the Lime when it Was ent 
Ans. 2 }. \ eS, 
Int. 25. Afte the decree tn the circult court oF the United Si o 
hi: } | yan ir) — Teeareare i. cy hy . " ‘ y ‘ ] ‘ 2, | | 
ad peen entered canceling LIIOSeC LaAACS GIG \ 1 tha\ cll) 


the county commissioners ol Boone county ian Gat 


> i a ’ ‘ | ‘ 7” 
cree ! And. 1; SO, State What 1t was. 
. ] i -% ve 
Objected to as being incompetent and immaterial 
4 . > Det _ , . = . — 
ANS. Z0 went to Boone county oh two oceasions altel 
HQO”7 t.a eno ' Paci ' mail | iH 
ZO | that time. On one occasion to attend a meeting of the eiti- 
+) f 4) 102 rat oP tal | ] } 4 ‘ \ 1} : :, 
74 iis {Di Live cv) ; LY Will 1} i md ‘ SKCU vi? Le aii 4 i}i Ai i 
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taxes. We hada public meeting at Albion at which not only th 
on oe Or et | — ) 4 
COM mM ssioners VUL SeVerai hundred oO: tne citizens were pres lh 

*)i* 4 ‘* soy . ~ ts " ai ; | = 
Int. 26. You might state the result of that meeting 
on STs. ry% 7 c a : , . + } an . 

Ans. 26. The result of the mes Ling was, | think, clear that the 
| ee - : ‘oar " - ' ae : 
COMMISs oOnuers had qgaqone wisely and well, and were supported DV tli 

- ; : 2 : , , a a ; 4 ' 
county 1n what they had done to the extent. | LOINK, OF seven-elIguvusS 
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had been cancelled on the lands of the B. & M. Railroad Company 
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Objected LO as being lncom pet nt and immateria 


’ MISSOT 


s 


INGTON 


‘)\ 


wo ee 
. 
ee ome 


= 
“ 
; 
—_ - 
- —+ 
a 
~ 
- 
_ 
- > 
a 
—— 
. 
ae . i. 
~ 
oo / 
j ~ 
met 
- ~~ 
~~ _— 
— 
_ 
-_- 
_ 
~ 
_— 
on . 
“ —_ 
~ * > 
— 
~ 
oo) - 
“ —_" 


, 
* 


ot 
oo 

_ 

—) 

_ 


204 THE COUNTY OF BOONE VS. 


Ans. 8. The great purpose of the railroad company, for which I 
was acting as its land commissioner, was to sell the Boone county 
lands and the other lands in the North Platte county as quickiy as 
we possibly could. Adam Smith and his corporation that he after- 


wards established seemed to be a means by which we could sell and 
settle the lands in Boone county, and the agreement between the 
commissioners and Adam Smith, marked Exhibit “A,” was, 1 ear- 
ried out faithfully, a F00d foundation for selling and settling the 
lands in that county. I may say here, in passi 
Adam Smith until after he had been into | 
its lands and laying his plans for a large | 
he had made this agreement marked Exhibit “A. 

Int. 4. Did Adam Smith or the Nebraska Land and Live Stock 
Company own 1.8 secon eta B.& M. Railroad Company any 
lands in Boone county at this ti -at the time of the settlement? 

Ans. 4. At the tim: of the mesting at Lineoln I donot think that 


Adam Smith had closed ior the purchase Ol ahy land in 00he 
county, but the records speak for themselves. Adam Smith had 
made an agreement to buy the land and the railroad company had 
made an agreement tosell it to him; butthe railroad company did not 
propose to pass title to the property until all the terms of Adam 


,y ° 5 | . a , | 
' ‘ } Or) m~OPrria,; | 7. vrilin ~myNyei< yy 7 
Smith’s agreement had pveelh CHTTICU OUL, WillCii CO SiIStCU O Llictn- 


. ? % } , 
ing certain improvements, settling certain lands, building certain 
houses etc 
~ —e . ' y= ry — = ’ a j ae 
Int. 5. a vou remember. Mr. Touzalin. whether or not Adam 
’ ‘ . ai } . : . . , . — ij — — 
‘elt Lith Ww: Ss present With tne commissioners alt our omee, in ll 


} . ? } ‘ 
ecoln, wien this Ssettiement Was made ana Luese agreements 


290 Ans: 5. Adam Smith was one of the parties participating 
He came to Lincoln with the commissioners. As to whether 
he was present in the office or not I don’t remember. 

Int.6. You say you had seen Exhibit “A” prior to making th 
stipulations or agreements referred to as Exhibits “ B,” “ C,” and 
“DPD.” At what time before this had you seen it’ 

Ans. 6. It must have been in the month of Au 

Int. 7. Did you examine the contract at that time—in August, 
1877—and did you and Mr. Smith dis | 

Ans. 7. I was ill in bed—you may say seriousiv 111 in bed—but 
recovered, and I did examine the contracts and did discuss it, but 
only In an Im pr rfect way at that time. 

Int. 8. Isn't it a fact that you knew prior to this meeting in Janu- 
ary of the county commissioners—Adam Smith and yourself—that 
such a meeting would be had? 

Ans. 8. Yes. I think that the meeting at Lincoln for the purpose 
of taking the legal steps necessary was suggested some weeks before 
it actu: ally took place, and I made a point of being at Lincoln at 
that time, as | was mov! ne cot istantly from one place to another. 

int. | J. Then, as a matter of fact, you knew whi n that meet 
was to take place, and where, did you not? 

Ans. 9. I did know it before the meeting took place 


ed 


: 
: 


anrnanes 


VISSt 1 


WN 


RLINGTON 


ny 


+ 


e 


‘7; 


eourt 
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Ans. 13. I think that such examinations were made by myself In 
connection with our counsel, Mr. Mi: irquett, and by o ther employees 
of the company, and such examinations were, I think, made with thy 
commissioners and Boone county clerk, because we argued at times 
a fair compromise basis. 


} 


as to facts of law with a view of find! 1}? 
Int. 14. Were you or sent in court at the time the decree was en- 
ly s file d bv LH oh. iLlunnewel! and the decree 


° ? ' : 
1h) this action was entered or wnehn the case 


tered or when the bil 
sought to be set aside 
Was presented to the cor 
well 

Ans. 14. I do not think I was 

Int. 15. Now, you say you went to Boone county after the enter 
Ing of the decree in this case ? 

Ans. 15. Yes. 

Int. 16. Did you go there by request of any party 

Ans. 16. My remembrance is that I went there at my own s 
gestion. 

Int. 17. Did vou go there for the purpose of attending a meeting 
of the citizens? 

Ans. 17. I think I asked that a meeting - called in order that | 

might meet the citizens and the offiei: yf the county 
293 Int. 18. Did you address that. me ~s at that time? 
Ans. 18. I did. 


Int. 19. Did you state to the citizens and officers of Boone county 


irt in any way—the case of H. H. Hunne- 


then asse mb led thi ata decre e of eourt hi: id be eli entered cancelling 
and annulling all the taxes for those -hamaboecte explain to them the 


terms and conditions upon which the decree was entered ‘ 
Ans. 19. My remembrance is that I did so clearly and fully state 
that a decree of court had been absolutely entered eradicating the 
past taxes. 
Int. 20. Did you explain to the people at that time that the decree 
referred to was ent red by the court by consent of the county com- 


missioners and without any examin: ition or inquiry having been 
Ini ide by the court as to the le gality « illegality Ol! any of thie LaxXes 
*) 


in question f 


¢ = : ] - : . ) 

Ans. 20. I remember that at this meeting the agreemen Marked 

> . . 6s ** P : : . : , _ ; ; me 
Exhibit A Was read out 1n full meeting. his agreement 
States t! the Cou Ly commissioners agreed to | save Lhe taxes abated 


and emmaned in suc md a way and manner as shall be legal and proper, 
so as to relieve the lands In Boone co unty from any and all liens in 
consequence of sail taxes, and I did explain to the people that this 
eee t had been fully carried out in law, and I asked for this 
meeting in Boone county In order to discuss with every man in thy 
count og he manner of bringing forward the largest benefit to the 
count 4 by the sale Roe settlement of the lands which was rendered 
possible by this tax settleme nt. 

Int. 21. As a matter of fact, Mr. Touzalin, wit 
the court made no inquiry into the legality or illegality of the taxes 
prior to entering the decree or when the decree as entered ” 

Ans. 21. That is a matter of which our counsel, Mr. Marquett, 


1in your knowledge, 
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had entire charge, and I do not know anything of the facts 
204 in it. J always lean pretty heavy on my counsel. 


Whenever there 1s any reference made to the B. & M. Railroad 
( OMipany i Lhis evidence, either ior the complainant or the re- 
wenn dag a ae smfibor | SB ue 
spondents, it is considered In this evidence to mean that it is the 
) P ’ . . a , - ; ° ; 
surlington and Missouri: River Railroad Company in Nebraska. 

. ; . ; : sack , | it és ’ 4 ? 
Here respondents put in evidence a paper marked “ Exhibit L, 
sur | cel rc 7 - «y <3 »} | ‘ ve ‘ | ‘ ‘ . a i] ’ ’ > 
WiliCil) IS Ierevo attache cilit Made a part O: tiliS LeSLIMOnYN 


+ . . . _rry ’ j , j 

| recollect about the time a suit of The.United States vs. The Bur- 
oe r ] : - ae Pees . 4 ' — Dn on , 
lington and Missouri River Railroad Company in Nel braska was 
argued and decided by the Supreme Court of the United States; it 
4" he 17 } ;? 1," ’ *? ' mt. \j ? | } ‘ryt ) +} ’ i] 1 7 ’ } 
Wiis cil i’ ivVil iil eb wary ‘ Lil (C4 b\a' l iv ivVvlil Wille month. 


Tan } * ,. ’ 
(aomplainant 8 Pp, pel if} De 
P| * 


Mr. Mitter: The complainant here offers in evidence the brief 
of points raised and authorities cited in support of the demurrer filed 
; ‘lington and Missour! River Railroad Company in Ne- 
braska et al. in the ease of Loran Clark vs. The Burlington and Mis- 
sour! River Railroad Company et a/., referred to by “ Exhibit lL,” in 

, > ’ . : ’ - 
respondents testimony, for the purpose o wiiat was decided 


, , ’ . 
by the court under the demurrer in that cas 


j 


Pe eho : -- . — 1 6s Derk ial 7 : : — 
aid brief is put in evidence, marked “ Exhibit L.” and is hereto 
; 


} } } } . » ¢ 
attached and made part of this testimony 


Mr. MArquettr: We object to this as being irrelevant and incom- 


m7 
7 ' . + ‘ ant | ’ ‘ | ’ 
Lhe con “inant has until the 5th dav of November, 1884, to fil 
, 1 ¥ ‘ , 
his rebutti videnee in the clerk’s off ourt. by consent 
| ' 4 ‘ \ 
bn tne Un gd States Cireult Court for the DV ti Webraska 
ye | 4 ( i Suns His 
Ldd LORIN LARK, Lit} iOl i is 
7 " > ’ 
fue Buritinaron & Missourr River Ra NEBRASKA 
Sal 
by) I | ] j ?) | rfl | } " Bau +] 
i it i) i i i \ ~ Cal ist (AVVO bit a <i UN ras ore he ‘ a a pia ntiti 
ioanyv rel I 
| $ : ] . ] 5 maa ; (‘i ele 2) Se eee les | ; | : . . ; . 
. CPLISILAC LUC ai& ULit Olit Ol Iara IrlGlivVi slack Ys SiLOWS no lntveres 
’ : = 1} pane . ‘ Ra) > ; . ; P . : 
In nim ihe only alegation lt) the Dlilt SHOWN Lnv interest 1S 1n 
| . . . | » * 3° . ct . ’ * ” ; I} 
Lhe first paragraph, that be 18S a resident tax-pay oOgHne C uUnty. 
s ‘ 
P ) «l } : . ] ; | ; —— eT 
it is not said that he owns real or person: es In tne county on 
- > 
: ? . 1 n i] Roe Oe mn 4 
account ol Which he DAays taxes. The iremen Lue DIL IS Satis- 
" ° . ’ . : . yy 7 
ned il it DAVS OUWLV a Por LOX Ol ‘ diles ad Vea L tic Alit Oatllol is 
: . s + : 


| . ’ , > B ae 4 , | ] .* " : ; } . i 
LO be LaKell Most SLFONLILY against the poke ader, no greater effect to de 


attributed to it than the words imply. ‘The payment of the poll tax 
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and its amount are neither of them at all affected by any of the 
matters alleged in the bill. That tax isa fixed sum and its payment 
is demanded under all circumstances. 

A bill by a tax-payer for relief against the acts of public officers, 
in order to show an interest which is prejudiced by those acts, must 
state that the plaintiff has real or personal estate on account of which 
he pays taxes, and describe the property, in order that an issue may 
be taken on the allegation, and it must show that the taxes which 
he will be compelled to pay by reason of those acts will amount to 
$500 in arder to show jurisdiction in this court. 

King vs. Wilson, | Dillon, 555, 568. 


The insufficiency of the bill in this particular is manifest 
“Exhibit L,” of complainant’s evidence, C. P. D. 


I]. The pleader seems to have been conscious of Clark’s want of 
interest, and has sought to make a case in which he repre- 
296 sents others having sufficient interest ; but he has failed here. 
The allegations by which this bill is given its representative 
character are in the first paragraph, where he says he is authorized 
to bring the bill by one-third of the tax-payers of the county, “as 
well upon their (that is, the one-third of the tax-payers) behalf as 
upon his own ;” and in paragraph twenty-one, where he says that 
at a mass meeting of tax-payers they authorized him to bring this 
bill “as well for them as for himself.” The two allegations are 
doubtless to be taken together, the latter describing the manner in 
which the one-third mentioned in the former authorized him to act. 
However this may be, there being no statement of the number of 
tux-payers who attended the meeting and the bill being filed 
only for those who were present, it does not purport to be filed on 
behalf of more than Clark and one-third of the tax-payers of the 
county. [t is not filed on behalf of the whole body of lux-payers of 
the county. ‘This is insufficient for several reasons: 

1. As Clark does not come here championing the public interests, 
but only the interests of his friends, who are one-third of the tax- 
payers, the bill must be considered as if all these friends of his had 
been named in the biil with himas plaintiffs. The case is no better 
when he represents a number of others than when they join him in 
the bill, and had they joined him in making these complaints it 
would have been incumbent on them to show that each had an in- 
terest of $500.00 in the controversy. King vs. Wilson, supra. 

2. It does not appear from the bill that one-third of the tax-payers 
of the county are so numerous that it would be inconvenient to im- 
plead them in this bill. There is no allegation on the subject ; and 
without it bow is the court to know what is the number of tax- 

payers of this new and remote county, which is settled almost 
297 wholly by homesteaders ? The rule is that all persons inter- 
ested must be before the court. The exception is where, by 
reason of great numbers, it Is im possible or Inconvenient to bring 
them in. ‘The facts taking au Case out of the rule must be stated. 
Story’s lq. Pi., see. 94-97. 


{ 
] 
i 
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3. A representative bill cannot be brought by one tax-payer on 
behalf of himself and a part only — the whole body of tax-payers. 
The matter of this bill concerns the two-thirds of the tax-payers 
who are not represented as weil as the one-third who are; and yet 
they are in no way before the court. If they are too numerous to 
be impleaded individually all of them must be present by represen- 
tation. 

If a part of these tax-payers may bring this bill, another part 
may bring a second, and so on until each tax-payer has his own suit 
against the same defendants for the same purpose. This would be 
intolerable. 

III. ‘This bill is also fatally defective because it does not contain 
the necessary allegations that Clark has applied to the board of 
county commissioners to bring a suit In their own name for the re- 
lief here sought. ‘The relief is not for the individual member of 
the corporation as such, but for the corporatian. In the first in- 
stance, it is the proper party to bring the suit. In orderto prevent 
a failure of Justice, if the corporatio 1 refuses, the stockholder may 
bring it. His right of action accrues only when the governing body 
refuses to act. It follows that his bill must show his application to 
it and its refusal to act. 

Samuel v. Holladay, 1 Woolw., 400, 41 
Hodges v. New England Screw Co., 1 R. I., 312. 
Brown v. Van Dyke, 4 Halst. Ch., 795. 
March v. Eastern R. R., 40 N. H., 548 
Robinson v. Smith, 3 Paige, 222. 
205 Port Clinton R. R. Co. v. Cleveiand & C. R. R. Co., 15 ¢ iio St.. 
O44. 
Mozley v. Alston, 1 Phill. Ch., 790-’8. 
loss v. Harbottle, 2 Hare, 461. 


This is especially true in this case. The action here complained 
of was committed in January, 1878; this bill was filed in February, 
1879. In the meantime, namely, in November, 1579, an. election 
of at least one commissioner was held; so that the complexion of 
the board may have changed and it been quite willing to assist tlie 
alleged rights of the parties, and if it were it was the proper party 
to do so. 

There are other equally fatal objections to this bill, but these are 
sufficient for our purpose. 

T. M. MARQUETT, 
Solicitor for Di fendant. 
J. M. WOOLWORTH, Of Counsel. 


Miled Aug. 6, 1880. 


WATSON Bb. SMITH, Clerk. 


UNITED STATES OF AMERICA, | .., 
District of Nebraska, 2 
I. Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, certify that 1 have compared the an- 


me 


+) ~)t)7 
re | ——— Le 
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nexed copy of brief of T. M. Marquett in case of Lorin Clark et al. 
vs. B. & M. R. R. Co. et al. with the original on file in this office, and 
that the same is a correct transcript thereof and of the whole of said 
original. 

In testimony whereof I have caused the seal of said court to be 
hereto affixed at the city of Omaha, in said district, this 6th day of 
December, 1883. 

| SEAL. | ELMER D. FRANK, Clerk, 
By A. L. FRANK, Dep. 


UNITED STATES OF AMERICA, . 
District of Nebraska, State of Nebraska, County of D yuglas, j 


I, C. P. Drennen, a special examiner in chancery, duly appointed 
by the circuit court of the United States for said district to take 
the testimony in the cause in the caption of the said 
299 testimony named in accordance with the order of the court 
and the stipulations and agreements of the attorneys for the 
parties, complainant and respondent, set forth in said testimony, do 
hereby certify that on the 16th day of October, 1884, at the hour of 
10 o’clock in the forenoon, I was attended at the law office of Greene 
& Breckenridge, in the city of Omaha, county of Douglas and State 
of Nebraska, by T. M. Marquett, Esq., attorney for the said re- 
spondents, and J. 8. Miller, Esq., attorney for the said complainant, 
and the witnesses, A. E. Touzalin and T. M. Marquett, all of said 
witnesses being of sound mind and lawful age; and the said 
witnesses, before testifying, were by me sworn to testify the truth, 
the whole truth, and nothing but the truth touching such matters 
as were of them inquired in the cause, and the testimony of each 
was by me reduced to writing in the presence of the witness and 
from his statements, and that the signing of said testimony by said 
witnesses was waived by consent and agreement of the attorneys for 
the parties, complainant and respondent. 

I have retained the said testimony in my possession for the pur- 
pose of transcribing the same from my short-hand notes and of de- 
livering the same, with this certificate, to the court. 

And I further certify that “Exhibit L” to the testimony of re- 
spondents and “ Exhibit L” to the testimony of complainant, hereto 
attached, were introduced in evidence during the taking of said tes- 
timony. 

And I do further certify that [am not of counsel nor attorney 
for either of the parties in said testimony and caption named nor 
in any way interested in the event of the said cause named in said 
caption. 

In testimony whereof I have hereunto set my hand this 22nd day 
of October, A. D. 1884. 

C. P. DRENNEN, 


Special Examiner in Chancery. 
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Transcript of Record 


Supreme Court of the United States. 


No. 146. 


THe UNITED States, Appellant, 

is, 

THe BURLINGTON AND Myiussourr River RAILROAD CoMPANY IN 
NEBRASKA 


Appeal from the circuit court of the United States for the district of 


Nebraska. 
l‘iled September 5S, 1576 


| Stamped : | liled Oct. 6, 1884. Elmer D. Frank, clerk. 


30] Exuipit I (Testimony of T. M. Marquett, C. P. D.) 


Supreme Court of the United States 


No. 146. 
Tue Unirep States, Appellant, 
pS. 
BURLINGTON AND Missourr River RaArILroap CoMPANY IN 


THE : 
NEBRASKA. 


‘ 


Appeal from the circuit court of the United States for the district of 


Nebraska. 
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302 Pleas before the Honorable Samuel oe Miller, associate justice 

of the Supreme Court of the United States, sitting in the 

circuit court of the United States for the elehth judicial circult 
and district of Nebraska, at the term of May, S76. 


Be it remembered that on the 8th day of February, 1875, a bill 
and schedules were filed in the office of the clerk of said circuit 
court; which said bill and schedules are in words and figures fol- 


lowing, to wit: 


In the Cireuit Court of the United States for the District of 


Nebraska. 


THe UNitTep STATES ) 

, | 

ta. , 

Tue Bur tinaton AND Missourr River RatLRoap COMPANY IN | 
NEBRASKA. 


To the judges of the cireuit court of the United States for the dis- 
trict of Nebraska: 

The United States of America, by James Neville, United States 
attorney for the district of Nebraska, brings this their bill of com- 
plaint against the Burlington & Missour: River Railrvuad Company 
in Nebraska, and for cause of complaint says: 


[. 


1. That under and by virtue of an act of Congress of the United 
States entitled “An act to aid in the construction of a railroad and 
telegraph line from the Missouri river to the Pacific Ocean, and to 
secure to the Government the use of the same for postal, military, 
and other purposes,” approved July Ist, 1862, the Union Pacific 
Railroad Company was incorporated with power and authority to 
lay out, locate, construct, furnish, maintain, and enjoy a continuous 
line of railroad and telegraph, with the appurtenances, from a point 
on the one-hundredth meridian of longitude west from Greenwich, 
between the south margin of the valley of the Republican river 
and the north margin of the valley of the Platte river, in the then 
Territory of Nebraska, to the western boundary of Nevada Territory 
upon the route therein provided, and with divers powers, privileges, 
immunities, franchises, and duties granted to and Imposed Upon it, 
as by the said act, reference thereunto being had, will appear; and 
by the third section of said act it was enacted “ That there be, and 
hereby is, granted to the said company, for the purpose of aiding in 
the construction of said railroad and telegraph line and to secure 
the safe and speedy transportation of the mails, troops, munitions 
of war, and public stores thereon, every alternate section of public 
land designated by odd numbers, to the amount of five alternate 
sections per mile on each side of said railroad, on the line thereof 
and within the limits of ten miles on each side of said road not sold, 
reserved, or otherwise disposed of by the United States and to which 


a 
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a pre-emption or homestead claim may. not have uttached at the 
time the line of said road is definitely fixed.” By the fourteenth 
section of said act it was further enacted “ That the said Union Pa- 
cific Railroad Company is hereby authorized and required to con- 
struct a single line of railroad and telegraph from a point on’ the 
western boundary of the State of Iowa, to be fixed by the President 
of the — d States, upon the most direct and practicable route, 
» be subject to his approval, so as to form a connection 
| 


303 with the line of said ger at some point on the one-hun- 
= h me rid til} of longitude il foresal: 7 Irom the point of Con) 
mencement on the western bound: ary of the State of Lowa, upon the 


same ‘es rms and conditions in all respects as are contained in this 
act for the construction of the railroad and telegraph first above 
mentioned.” 

2. by the thirteenth section of said act it was further enacted 
That the Hannibal & St. Joseph Railroad Company of Missouri 
may extend its road from St. Joseph via Atchison to connect and 
unite with the road through Kansas, upon ~— its assent to the 
provisions of this act, upon the same terms and conditions in all 
respects, for one hundred miles in length next to the Missouri river, 
is are provided in this act for the construction of the railroad and 
telegraph line first mentioned.” 

That by the act of Congress entitled “An act to amend an act 
entitled an ‘Act to aid in the construction of a railroad and telegraph 
line from the Missouri river to the Pacific Ocean, and to secure to 
the Government the use of the same for postal, military, and other 
purposes, approved July 1, 1862,” which last-entitled act was ap- 
proved July 2, 1864, it was,among other things, by the fourth section 
of said act enacted that section three of said act first above entitled 
be hereby amended by striking out the word “five” where the 
same occurs In said section and by inserting in leu thereof the 
word “ten:” striking out the word “ten” where the same occurs 
in said section and by inserting in lieu thereof the word “ twenty ;’ 
and by sections eighteen, nineteen, aud twenty thereof it was further 


- 


. 


} 


enacted as follows: ‘That the Burlington & Missouri: River Rail- 
road Company, a corporation organized under and by virtue of the 
laws of the State of lowa, be, and herebv is, a ithorized to extend 
its road wag ugh the Territory of Nebraska from the point where it 
strikes the Missouri river south of the mouth of the Platte river to 
some shad not further west than the one-hun iredth meridian of 
le route with 


west longitude, so as to connect by the most pl cal 

the main trunk of the Union Pacific railroad, or that part of it 

which runs from Omaha to the said one-hut dth meridian of 
3 id Burlington & 


west longitude, and for the purpose of catia: cule 
Missouri River Railroad Company to construct that portion of their 
road herein authorized the right of way through the public lands 
is hereby granted to said company for the construction of said road ; 
and the right, power, and authority is hereby given to said com- 
pany to take from the public lands adjacent to the line of said road 
earth, stone, timber, and other material for the construction thereof. 
Said right of way is granted the said company to the extent of two 
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hundred feet where it may pass over the public lands, including all 
necessary grounds for station buildings, workshops, depots, machine 
shops, switches, side tracks, turn-tables, and water stations, and the 
United States shall extinguish, as rapidly as may be consistent with 
public policy and the welfare of the said Indians, the Indian titles 
to all lands falling under the operation of this section and required 
for the said right of way and grant of land herein made. 

“Section 19. And be it further enacted, That for the purpose of 
aiding in the construction of said road there be, and hereby is, 
granted to the said Burlington and Missouri River Railroad Com- 
pany every alternate section of public land (excepting mineral 
lands, as provided in this act) designated by odd numbers, to the 
amount of ten altern ate Seé etions per mile On] each side of said road, 
on the line thereof, and not sol 1, reserved, or otherwise disposed of 

by the Uni ted States, and to which a pre-emption or home- 
304 stead claim may not have attached at the time the line of 

said road is definitely fixed: Provided, that said company 
shall accept this grant within one year from the passage of this act 
by filing such acceptance with the Secretary of the Interior, and 
shall also establish the line of said road and file a map thereof 
with the Secretary of the Interior within one year of the date of 
said acceptance, when the said Secretary shall withdraw the lands 
embraced in this grant from market. 

“Section 20. And beit further enacted, That whenever said Bur- 
lington & Missouri River Railroad Company shall have completed 
twenty consecutive miles of the road mentioned in the foregoing 
section, in the manner provided for other roads mentioned in this 
act and the act to which this is an amendment,the President of the 
United States shall appoint three commissioners to examine and 
report to him in relation thereto; and if it shall appear tu him that 
twenty miles of said road has been completed as required by this 
act. then, upon certificate of said commissioners to that eff ect, pat- 
ents shall issue conveying the right and title to said lands to said 
companies on each side of said road as far as the same is com- 
pleted to the amount aforesaid, and such examination, report, and 
conveyance by patents shall continue from time to time in like 
manner until said road shall have been completed. And the Presi- 
dent shall appoint said commissioners to fill vacancies in said com- 
mission, as provided in relation to other roads mentioned in the act 
to which this is an amendment, and the said company shall be en- 
titled to all the privileges and immunities granted to the Hannibal 
& St. Joseph Railroad onepeny by said last-mentioned act so far 
as the same may be applicable: Provided, that no Government bonds 
shall be issued to the said Burlington & Missouri River Railroad 
Company to aid in construction of said extension of its road: And 
provided further, that said extension shall be completed within the 
period of ten years from the passage of this act.” 

4. bat the Burlington and Missouri River Railroad Company, 
in the above-recited sections of said act mentioned, accepted the 
graut therein contained within the timein that behalf in said act 
limited, and established the line of its vote and filed a map thereof 
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with the Secretary of the Interior within one year thereafter, as 
plaintiff is informed. | 
IV. 

1. ‘That Congress passed a joint resolution, as follows: 

‘“ Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the act of 
Congress approved July 2nd, 1864, granting certain lands to the 
Burlingion & Missouri River Railroad Company to aid in extending 
its road through the then Territory of Nebraska to connect with the 
Union Pacific Railroad Company shall be so construed as to au- 
thorize the burlington & Missouri River Railroad Company to as- 
sign and convey toa railroad company to be organized under the 
laws of the State of Nebraska all the rights, powers, and privileges 
granted and conferred by said act and subject to all the conditions 
and requirements therein contained.” 

Which resolution was approved on the tenth day of April, A. D. 
1569. 

V. 

1. That the said defendant, The Burlington & Missouri River 
Railroad Company in Nebraska, was thereupon organized 

305 and incorporated under and by virtue of the laws of the State 
of Nebraska—that is to say, subdivision entitled railroads, 

of chapter twenty five of the Revised Statutes of said State—with 
full power to build the railroad in the aforesaid acts mentioned ; 
and thereupon the said Burlington & Missouri River Railroad Com- 
pay, for value by it therefor received, ASSIO née and conveved LO 
the said defendant all the rights, powers, and privileges which were 


: 


granted or conferred by the above-entitled act of July 2nd, 1864. 


_— 


VI. 

2. That the said Union Pacific Railroad Company entered upon 
the work of constructing its said railroad and telegraph lines, as 
well as those commencing on the one-hundredth meridian of longi- 
tude and running thence west as those commencing on the western 
boundary of the State of Iowa and running west to the said one- 
hundredth meridian and then connecting with first above mentioned 
lines, and completed both thereof on the 4th day of July, 1869, as 
complainant is informed. 

3. That the said works were duly examined and approved by 
agents and officials of the Government, including the President, 
and they did and have since done all such matters and things as in 
the two acts aforesaid were required of them; that the lands grante | 
to said company by said acts have been duly conveyed to it by let- 
ters patent of the Government for the whole distance of three hun- 
dred miles and more west from the said Missouri river to the extent 
provided in the fifth section of said act secondly above entitled, as 
well for and on account of the said road and telegraph running 
from said river to said one-hundredth meridian as for and on ac- 
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count of the said road and telegraph line running west from said 
one-hundredth meridian. 


VIL. 


1. That on the fourth day of July, A. D. 1869, the said Burling- 
ton and Missouri River Railroad Company in Nebraska, under and 
by virtue of the authority upon it so as aforesaid conferred, com- 
menced the construction of said road at the initial point on the Mis- 
sour! river, at Plattsmouth,in Cass county, and thereafter prosecuted 
the same with such vigor that on the third day of November, 1871, 
it had completed the same through the counties of Cass, Saunders, 
Lancaster, Saline, and Fillmore to the eastern boundary of the 
county of Clay; that on said day and on divers days prior thereto, 
from time to time as the said work progressed, commissioners 10 
that behalf appointed by the President of the United States, had 
reported to him by their several certificates that tl 
tions of said road were completed as by said act required, as COln- 
plainant is informed. 


1@ SUCCeSSIVE SCC- 


VIII. 


7 


a That thereafter the said railroad company continued the prosec- 
r the said road through the coun- 


‘ 
ee 


cution of the work of construct 
ties of Clay, Adams, and Kearney to Fort Kearney, in the last- 
named county, where it madea junction with the said Union Pacific 
Railroad Company’s road,as in the act secondly above entitled ; 


1% 
iil 


bat @ 


that it completed the said road to that point on the third day of 


Septem ber, 1872; that thereupon it applied to the President of the 
United States to appoint commissioners to examine the said road 
running from the eastern boundary of Clay county to said ter- 

minus thereof; whereupon he appointed such commis- 
006 sioners, and they, upon due examination by them made in 

that behalf, on or about the twenty-second day of November, 
1872, by their certificate of that date, reported accordingly from said 
river to the said junction at Kearney. 


IX. 


1. That on the line of said defendant’s railroad and within the 
limit specified by the act of July 2, 1864, portions of the lands had 
been sold, homesteaded, pre-ein pted, and reserved, or otherwise dis- 
posed of by the United States at the time of the tuking effect of the 
said grant to the said defendant. ‘Thereupon the said defendant 
made application to the proper department of the United States for 
patents to lands being outside of the limits contained in the said act 
of July 2, 1864, in lieu of those lands within the limits of said act 
which had been disposed of as aforesaid. 

2. That thereafter, from the 3lst day of May until the 7th day of 
November, 1872, the Commissioner of the General Land Office 


* AM Selle sel 
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made and delivered to the said defendant company several certifi- 
cates to the effect that it was entitled to such lands and letters pat- 
ent therefor; and afterwards and at divers times, to wit, June 15th, 
1872, June 28th, 1872, September 19th, 1872, and November 12th, 
1872, and November 20th, 1872, five several patents were issued to 
said company, wherein were, among others conveyed to said defend- 
ant, lands to the extent of 1,200,000 acres which were not within the 
said twenty-mile limit specified in the said act of July 2, 1864, a full 
description of which said lands being outside of said limit, together 
with the number of the several counties in which the same are situ- 
ate, is set forth in the schedules hereto annexed, marked “A,” and 
which the complainants pray may be taken as part of this bill. 


X. 


1. And thereupon the said complainants charge and insist that 
the said lands, to wit, the 1,200,000 acres, as sp cified in said sched- 
ule, and all other lands so as aforesaid patented to said defendant, 
being outside of the limit defined in said act of July 2nd, 1864, are 
not within the grant to said defendant company to it in and by the 
nineteenth section of the act secondly above entitled granted and 
authorized to be conveyed. 

2. That the said patents conveying the said lands were to the ex- 
tent to which they purported to convey the same to said defendant 
utterly without warrant or authority of law and are utterly null 
and void and improvidently issued. 


XI. 


1. The said complainant well hoped that the said defendant would 
desist from claiming any right, title, or interest in said lands, as if 
duly granted to it, but the said defendant claims and insists that it 
is entitled to the full and complete ownership of said lands, and still 
refuses to reconvey the same to the United States; all of which doings, 
actings, and refusals are contrary to equity, good conscience, and 
tend to the manifest wreng and injury of the said complainant. 


ALT. 


1. In tender consideration whereof and forasmuch as said com- 

plainant is remediless in the premises at and by the strict 

307 rules of common law and can only have ade quate relief in a 

court of equity, where matters of this and like nature are 
properly cognizable and relievable. 

2. To the end thereof that the said defendant may, if it can, show 
why said complainant should not have the relief berein prayed, com- 
plainant asks an order that defendant may answer this bill of the said 
complainant, and that it be by the decree of your honors declared 
that the grant to said defendant made in the nineteenth section of 


28—297 
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oll 
this act secondly in this bill entitled did not extend to or include or 
convey the lands or any part thereof described in the annexed 
schedule, or other lands without the limit specified in the last- 
named act, or the issue to it of patents conveying the same, and that ; 
the said patents so as aforesaid issued to said company, to the ex- | 
tent to which the same purport to convey said lands or any thereof, ; 


are und each and every thereof is utterly null and void; that the : 
said defendant be decreed to reconvey the said lands to the said 
complainant, and that the complainant may have the costs of this 
suit and all other and further relief that may appear necessary and 
equitable. ~ 
1. May it please your honors to grant unto the said complainant 
the writ of subpcena, issuing in proper manner and directed to the 
said defendant, commanding it that at a day to be therein inserted 
it be and appear by its proper officers before your honors in this 
honorable court, then and there to answer the premises and stand 
to, perform, and abide such order and decree in the premises as to 
your honors shall seem to be agreeable to equity and good con- 
science. 


hla Ae nly A me eee 


JAMES NEVILLE, 
U.S. Attorney, Dist. Nebraska. 
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Upon the back of said bill and schedules appear endorsements in 
words and figures following, to wit: 

United States circuit court, district of Nebraska. ‘The United 
States vs. The Burlington and Missouri River Railroad Company in 
Nebraska. Bill of complaint. James Neville, U.S. att’y, dist. Neb. 
Filed Feb’y 8, 1875. Watson Bb. Smith, clerk. 


Thereupon, afterwards, to wit, on said 8th day Ol ebruary, 18755 
a subpoena was issued in said case; which said subpcena is in words 


and figures following, to wit: 


UNITED STATES OF AMERICA. | 
District of Ne braska, s 


The President of the United States of America to the Burlington 
and Missouri River Railroad Company in Nebraska, Greeting : 
We command you and each of you that you appear before the 

judges of the circuit court of the United States for the district of 

Nebraska, at Omaha, on the first Monday in March next, it being 

the first day of March, A. D. 1875, to answer to the bill of complaint 

of the United States this day filed in the office of the clerk of said 
court, and then and there to receive and abide by such order and 
decree as shall then or thereafter be made, upon pain of the said bill 
being taken as confessed against you and decree be pronounced ac- 
cordingly. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States, at Omaha, this 8th day of February, A. 

D. 1875, and of the Independence the 99 year 


[SEAL. | WATSON B. SMITH, Clerk. 
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MrEMORANDUM.—The above-named defendant is notified that 
unless it enter its appearance in the clerk’s office of said court, 
344 at Omaha aforesaid, on or before the day to which the above 
\\ rit is returnable, as above stated, the complaint will be 
taken against it as confessed, and a decree entered thereon accord- 
ingly. 
WATSON B. SMITH, Clerk. 

Upon the back of said subpcena appear endorsements in words 
and figures following, to wit: 

No. 113, doe. C. Cireuit court of the United States for the dis- 
trict of Nebraska. In chancery. The United States vs. The Bur- 
lington and Missouri River Railroad Co. in Neb Subpcena In 
chancery. Returnable to rule day first Monday in Mareh, 1875 
Watson B. Smith, clerk. Returned and file d KMeb’y 10,1875. Wat- 
son B. Smith, clerk. James Neville, comp't’s sol. 


District OF NEBRASKA, 88: 
| hereby certify and return that on the 8th day of February, 1875, 
[ received this subpcena in chancery, and on the 9th day of Febru- 
ary, 1875, I served the same upon the within-named The Burlington 
and Missouri Railroad Co. in Nebraska, in Cass county, State and 
district of Nebraska, by delivering to and leaving with W. Irving, 
act’s general superinte ndant of the said company, a certified copy 
of this sub ypcena, with all the endorsements thereon, after making 
diligent search and being unable to find the president or vice-presi- 
dent or other chief officer of the-said company within my district 
on whom to make said service. 
WILLIAM DAILY, 
United States Marshal for the Dist. of Neb.. 
By ELLIS L. BIERBOWER, 
Deputy linited States Marshal. 


j ’ ‘4 . . : " ~ . ] . ' . os ' > > . 
Chereupon, afterwards, to wit, on the first day of March, 1875, an 
appearance was filed 1h) sald Case . whi i} ald appearance is in 


words and figures following, to wit: 


Tur Unitrep STATES 
Tue Bururncron & Mo. River R’y Co. 1s Nes. } 


Please enter my appearance for the defendant in the above-en- 
tiled cause. 
Dated March 1, ’75 
T. M. MARQUETTE, 
Solicitor for Def’t. 
J. M. WOOLWORTH, 


Of Counse } 


Upon the back of said appearance appear endorsements in words 
and figures follo wing, to wit: 
No. 113, C. United States vs. The Burlington & Mo. River R’y 
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Co. in Neb. Appearance of def’t received and filed March 1, 1875. 
Watson B. Smith, clerk. 


345 Thereupon the appearance of said defendant was entered 
in the rule book of said court on said first day of March, 1875, 
as appears of record on folio 32, Rule Rook “A” of said court, to wit: 


THe Unitrep STATES 
Us 


Tue BuRLINGTON AND Missourt RAILROAD Co. IN NEBRASKA. } 


On this day, J. M. Woolworth, Esq., of counsel, and T. M. Mar- 
quette, solicitor, filed and entered their appearance for and on be- 
half of said defendant. 

WATSON B. SMITH, Clerk. 

Thereupon, afterwards, to wit, on the 5th day of April, 1875, a de- 
murrer was filed in said case: which said demurrer is 1n words and 
figures following, to wit: 


In the United States Cireuit Court, District of Nebraska. 


The demurrer of the Burlington and Missouri River Railroad Com- 
pany in Nebraska to the bill of complaint of the United States of 
America. 

This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill to be true in 
such manner and form as the same are therein alleged, demurs 
thereto, and for cause of demurrer shows that the said plaintiffs 
have not in and by their said bill made or stated such a case as en- 
titles them to any such relief as is thereby prayed for from or against 
this defendant. Wherefore this defendant demands the judgment 
of this honorable court whether it shall be compelled to make any 
further or other answer to the said bill or any of the matters & things 
therein contained, and prays to be hence dismissed with his reason- 
able costs in this behalf sustained 

T. M. MARQUETTE, 
Sol. for Def't. 

J. M. WOOLWORTH, 
Of Counsel. 


[ hereby certify that above demurrer is in my opinion good in 
point of law. 

J. M. WOOLWORTH, Counselor. 

Upon the back of said demurrer appear indorsements in words 
and figures following, to wit: 

113,C. U.S. cir't ct. U.S. vs. B. & M. R. R. Co. in Neb. De- 
murrer, ‘T. M. Marquette, sol Received and filed April D, L875. 
Watson B. Smith, clerk. 

Thereupon, afterwards, at the May term of said court and on the 
Sth day of May, 1875, the following proceedings were had in said 
case, as appears of record on folio 233, Journal C, of said court, to 
wit: 
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atti 


UNITED STATES ) 
vs. 


Burtinaton & Mo. River Rariiroap Co. 1x Nes. } 


Ordered that the demurrer of the defendant herein to the bill of 
complaint of said complainant be, and the same is, set for argument 
on June 1, 1875. 


t) , ry" y ’ , . . 

4G lhereupon, afterwards, at the May adjourned term of said 
court and on the first day of June; 1875, the following pro- 
ceedings were had in said case, as appear of record on folio 27 


it Ok 


Journal (° of sid court, to wit: 
Tue WUnitrep STATES 


THe BurRtLInaton & Missourr River RaILrRoap Co. 


This cause this day came on to be heard on the demurrer of said 
defendant to the bill of complaint of said complainant and was 
argued to the court by James Neville, U.S. att’y, on behalf of the 
complainant, and by Mess. J. M. Woolworth & 7 M Marquette on 
behalf of said defendant. 

Whereupon it is considered by the court, the same being fully 
advised in the premises, that said demurrer is well taken, and the 
same is sustained. 

Whereupon, on motion of counsel for the United Siates, leave is 
granted said complainant to amend its bill of complaint in ninety 
days from this day. 


Thereupon, afterwards, at the May adjourned term of said court 
and on the 26th day of July, 1875, the following proceedings were 
had in said case, as appears of record on folio 321, Journal C of said 
court, to Wit 


Tore Unirep STATES , 
iS 

Tine PurRLINGTON AND Missourt River RAw.ROAD COMPANY IN 
NEB. 


On motion of James Neville, lisq., U S attorney, said U.S. attor- 
ney has time until the 10th day of October next in which to file a 
new or amended bill in this cause. 


Thereupon, afterwards, to wit,on the 9th day of October, 1875, an 
amended bill was filed in said case: which said amended bill is in 
words and figures following, to wit: 
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In the Cireuit Court of the United States for the District of 
Nebraska. 


THe UNITED STATES } 

us. 

Yue BuRLINGTON AND Myissourt River RatLRoAD COMPANY IN | 
NEBRASKA. 


To the judges of the circuit court of the United States for the dis- 
trict of Nebraska 
The United States of America, by James Neville, United States 
attorney for the district of Nebraska, brings this thet bill of com- 
plaint against the Burlington & Missouri River Railrvuad Company 
in Nebraska, and for cause of complaint says 


1. That under and by virtue of an act of Congress of the United 
States entitled “ An: ict to aid in the const iction of arailroad and 
347 ~~‘ telegraph line from the Missouri river to the Pacifie Ocean, and 
to secure to the Government the use of the same for postal, mili- 
tary, and other purposes,’ approved July Ist, 1862, the Union Pacific 
Railroad Company Was incorporated with power and authority LO 
lay out, locate, construct, furnish, maintain, and enjoy a continuous 
line of railroad and telegraph, with the appurtenances, from a point 
on the one-hundredth meridian of longitude west from ¢ ~ — 
between the south margin of the valley of the Platte river, in the the: 
Territory of Nebraska, to the western boundary of Nevada Te rr ae 
upon the route therein provided, and with divers powers, privileges, 
immunities, franchises, and duties granted to and imposed upon it, 
as by the said act, reforence thereunto being had, will appear; and 
by the third section of said act it was enacted “ That there be, an 
hereby is, granted to the said company,for the purpose of aiding In 
the construction of said railroad and telegraph line and to secure 
the safe and spec dy transportation of f the mails, t troops, munitions 
of war, and public stores thereon, every alternate section of publi 
land designated by odd numbers, to the amount of five alternate 
sections per mile on each side of said railroad, on the line thereof 
and within the limits of ten miles on each side of said road not sold, 
reserved, or otherwise disposed of by the United States and to which 
a pre-emption or homestead claim may not have uttached at the 
time the line of said road is definitely fixed.” By the fourteenth 
section of said act 1t was further enacted “ That the said Union Pa- 
cific Railroad Company is hereby authorized and required to con- 
struct a single line of railroad and telegraph from a point on the 
western boundary of the State of Iowa, to be fixed by the President 
of the United States, upon the most direct and practicable route, 
to be subject to his approval, so as to form a connection with the 
line of said company at some point on the one-hundreth meridian of 
longitude aforesaid, from the point of commencement on the western 
boundary of the State of lowa, upon the same terms and conditions 
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1 
} 
i 


in all respects as are contained in this act for the construction of 


the railroad and telegraph first above mentioned 
‘ 
IT. 


2. That by the act of Congress entitled “An act to amend an aet 
entitled an ‘Aet to aid in the construction of a railroad and telegraph 
line from the Missouri river to the Pacific Ocean, and to secure to 
the Government the use of the Same for postal, m1! Lary, and other 
purposes, approved July 1, 1862,” which last-entitled act was ap- 
proved July 2, 1864, it was, among other things, by the fourth 
section of said act enacted “ That section three of said act first above 
it] e hereby amended by striking out the word ‘ five’ where 
the same occurs in said section and by inserting in lieu thereof 
the word ‘ten;’ striking out the word ‘ten’ where the same 


’ 


occurs In said section and by inserting in lieu thereof the word 


- 
— 
- 
— 
a“ 
— 
~~ 


‘twenty;’” and by sections eighteen, nineteen, and twenty thereof 


t was further enacted as follows: “That the Burlington & Mis- 
sour River Railroad Company, a corporation organized under and 


’ 


y virtue of the laws of the State of lowa, be, and hereby is, author- 
ized to extend its road through the Territory of Nebraska from a 


, 
; > 


: + “gar Sas 

point where it strikes the Missouri river south of the mouth of the 
att river to some point hot further west than the one-hun- 

ilredth meridian of west longitude, so as to connect by the most 


’ 
: 


nracticable route with the main trunk of the Union Pacifie rail- 


road, or that part of it which runs from Omaha to the 
348 said one hundredth meridian of west longitud: ind for the 
purpose of enabling said Burlington & Missouri River Rail- 
road Company to construct that portion of their road herein author- 
ized thie night Or way through the public lands is hereby eranted LO 


ud company for the construction of sald road, and the right, power, 
and iuthority Is hereby given to said COT pat LO take Irom the 

' } }* 4 ; 7 — ° yt | ' } ' 
pUDIIC ianasS adja ent to the line Of sald road earth, stone, timber, 
’ 


] ? y Son - . y ile . }. 4 . a “ 
and other material for the construction thereol Said rignt Ol way 


is granted the said company to the extent of two hundred feet where 
it may pass over the public lands, including all necessary grounds 

LLION building 
side tracks, turn-tab 


shall extinguish, as rapidly as mav be consistent with public Policy 


S, workshops, depots, machine shops, switches, 


| 
; 


es, and water stations, and the United States 


: 5 : ' . ' , +1 ’ 
and the welfare of the said Indians, the [Indian titles to all lands 
falling under the operation of this section and required for the said 
right of way and grant of land herein made. 


c 


‘Section 19. And be it further enacted, That for the purpose ol 
aiding in the construction of said road there be, and hereby is, 
eranted to the said Burlington & Missouri River Railroad Com- 
pany every alternate section of public land (excepting mineral 
land, as approved in this act) designated by odd numbers, to the 
amount of ten alternate sections per mile on each side of said 
road, on the line thereof, and not sold, reserved, or otherwise dis- 
posed of by the United States,and to which a pre-emption or 
homestead claim may not have attached at the time the line of 


said road is definitely fixed: Provided, that said company shall 


~ 
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accept this grant within one year from the passage of this act 
by filing such acceptance with the Secretary of the Interior, and 
shall also establish the line of said road and file a hap thereof 
with the Secretary of the Interior within one year from the date of 
said acceptance, when the said Secretary shall withdraw the lan ds 
embraced in this grant from market. 

“ Secrion 20. And be it further enacted, That whenever said Bur- 
lington & Missouri River Railroad Company shall have completed 
twenty consecutive miles of the road mentioned in the foregoing 
section, in the manner provided for other roads mentioned in this 
act and the act to which this is an amendment, the President of the 
United States shall appoint three commissioners to examine and 
report to hit in relation thereto; and if it shall appear to him that 
twenty miles of said road has been completed as required by this 
act, then, upon certificate of said commissioners to that effect, pat 
ents shall issue conveying the right and title to.said lands to said 
COMpany On eacii side of said road as far as the same Is com- 
pleted to the amount aforesaid, and such examination, report, and 
conveyance by patents shall continue from time to time in like 
manner until said road shall have been completed. And the Presi- 
dent shall appoint said commissioners to fill vacancies in said com- 
mission, as provided in relation to other roads mentioned in the act 
to which this is an amendment, and the said company shall be en- 
titled to all the privileges and immunities granted the Hannibal 
& St. Joseph Railroad Company by said last-mentioned act so far 
as the same may be applicable: Provided, that no Government bonds 
shall be issued to the said Burlington & Missouri River Railroad 
Company to aid in construction of said extension of its road: And 
provided further, that said extension shall be completed within the 
period of ten years from the passage of this act.” 

4. That the Burlington and Missouri River Railroad Company, 

in the above-recited sections of said act mentioned, accepted 


049 the grant therein contained within thirty days from the ap- 
proval of the act by Congress making the said land grant to 


defendants, and established the line of its road and filed a map 
thereof with the Secretary of the Interior on the 22nd day f June, 
LSG5. 


ITI. 


1. That Congress passed a joint resolution, as follows: 

“* Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the act of 
Congress approved July 2nd, 1864, granting certain lands to the 
Burlingion & Missouri River Railroad Company to aid in extending 
its road through the then Territory of Nebraska to connect with the 
Union Pacific Railroad Company shall be construed so as to au- 
thorize the Burlington & Missouri River Railroad Company to as- 
sign and convey to a railroad company to be organized under the 
laws of the State of Nebraska all the rights, powers, and privileges 
granted and conferred by said act and subject to all the conditions 
aud requirements therein contained.” 
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Which resolution was approved on the tenth day of April, A. D. 
1S6o. 

IV. 

1. That the said defendant, The Burlington & Missouri River 
Railroad Company in Nebraska, was thereupon organized and 
incorporate dg under and by virtue of the laws of | State of Ne- 
braska—that is to say, subdivision entitled railroads, of chapter 
twenty-five of the Revised Statutes of said State—with full power 


to build the railroad in the aforesaid acts mentioned; and there- 


: > ne 5 - - . - > . 
upon the said Burlington & Missourl River Railroad ¢ olnpany, 
, . v« " } 1’ | i} * 7 ° "gages <t ‘)} = TCP PVG ‘ yr) rey ] 1 } ; 
LU] Vaius ,\ a Lilt reiol l ‘4 ( - cio Pe ba ciaa | ‘ hi v4 yw LO Lhe 
22 Lf att ! (pe ye sit wna ni 4 . 28 rae 
Sula defendant ait the rigats, powers, ana privliieges which were 


’ } : ] j ’ } " " 
vranted or conlerred by the above entitied act oI July 2nd, 1S64 


— .) TY..: = ae ee ae 
2. That the said Union Pacific Railroad Company entered upon 
. + 
] : . . . > ' ; milianacd ana { as I 1; 
the work of constructing I1ts suid railroad and icvraph lines, as 


aall 1. enmmenc handredth maridian af } r 
well as those comment lng Onl the one-hundredth meridian of i;OhLl- 


tude and running thence west as those commencing on the western 
) ‘| +h on F . "97 — — . ; i} ~ . 
boundary of the State of lowa and 1 unning west to the said one-hun- 
} 14) - : ; oad fs secre é } ey : 
dredth meridian and then connecting with the first above mentioned 
| ] ee } y ‘| | ] " ’ » hes ° 
Lilies and COLD} ue ted both thereof on the 4th day of July ; LS6OY, us 


: a “eek 
ie COM pialnall Is informed. 


1] . . _ P ’ , . ; = ‘ | 1 7. " r>. ,: 
| hat Ol thie rou} lh (lay Ol July. \ i/ j ee vil re | burline- 
| 


2 = * Ninna: S — ” 
ton & Missouri River Railroad Company in Nebraska, under and 
, ’ . . 
[ virtue ol the AULNOrILy Upoti it SU is i I ‘ i rred. Til- 
’ 


I 
ne construction ol said road at thi Lr i | Lon the \l IS- 
’ . , 4 : . ‘. >? ‘ : : ’ _ . 
sour! river, at lattsmouth, in Lass countv. and leCreaivel prosecuted 


| : | =" . ° i ] ‘ ’ 7 ; — 

the same with such Vigol that on the 2nd day of Se! mnber, 1872, 
? ) ’ ‘ ; ‘ 

it had completed the same through the counties of Cass, Saunders, 

§ ‘ Ree i 1] ' _ ‘] " . . se ’ | — + 

Laneaster, Sainne, liimore, ( ily, Adams. nd IN i~@y to kort 


; — . , ; 


Kearney. in the last-named countv, where it made a junction with 
the said Union Pacific Railroad Company’s road, as in the act sec 
ondly above entit l d " that ius each LW ity bikie | Sald roa | was 
compl ted from sald Plattsmouth to said Ki arney ¢c yMmMissioners 

were appointed by the President oO] the U nite ; States to ex- 
300 amine each twenty miles of said road, and said commission- 


’ 


ers, at the several times when each twenty miles was com- 
pleted, did examine and report as required by section twenty of the 
act granting lands to said company ; that as said reports were made 
lands were granted on each side of the road for the distance of 


twenty miles of said road when that distance 
VII. 


1. That on the line of the said defendant’s railroad and withijn 
the limits of twenty miles ol said road, aS Spe ihed by the act of 
July ya | SO 4a portions of the lands had been sold. l mnest aded. pre- 


empted, and reserved or otherwise disposed of by the United States 
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at the time of the taking effect of the said grant to the said defend- 
ant. Thereupon the said defendant made application to the proper 
department of the United States for patents of lands being outside 
of the limits of twenty miles on each side of said road, as contained 
in the said act of July 2, 1864, in leu of these lands within the 
limits of said twenty miles which had been disposed of as aforesaid. 


VILL. 
That thereafter. from the olst day oO! May until the su day Ol 
November. 1872. the Commissioner of the General Land Office made 


and delivered to the said defendant company several cc ee to 
the effect that it was entitled to such lands and letters patent there- 
for: and afterwaras and at divers times, to wit, June 15th, 1872. 
June 28th, 1872, Septem ber 19th, 1872. and November 12th, 1872, 
and November 20th, 1872, five several patents were issued to said 
company, wherein were, among others, conveyed to said defendant 
lands to the extent of 1,200,000 acres, of the value of five millions of 
dollars, which were more than twenty miles distant from the line 
of the said road of said B. & M. R. R. Co. and not within the said 
twenty-mile limit specified in the said act of July 2nd, 1864, a full 
description of which said lands belng outside of said limit , loge ‘ther 
with the number of the several counties in which the same are 
oan is set forth in the schedules hereto annexed, marked A, B, 

, D, E, F,G, and H, and which the complainants pray may be 


atid as part ol this bill. 
$4 


That the lands in odd-numbered sections embraced in the grant 
to the defendants, lying and being within the limit of twenty sec- 
tions from the line of defendants’ road, was withdrawn from market 
by the Secretary of the Interior on the first day of July, 1865, and 
the lands finally patented to defendants, lying and being distant 
more than twenty sections from line of defendants’ road, were not 
withdrawn from market until the 3lst day of May, 1872. 

X. 

That at the time of the definite location of the line of defendants’ 
road, to wit, on the 22nd day of June, 1865, and at the time of the 
completion of the first twenty miles of defendants’ railroad west from 
Plattsmouth there were one hundred and sixty-two odd-numbered 
soctions of land, lying on the south side of said twenty miles of com- 

pleted road and within the limit of twenty miles distant from 
351 said completed road, which had been pre-empted, home- 

steaded, sold, and otherwise disposed of; that in lieu of said 
one hundred and sixty-two odd-numbered sections of land so as 
aforesaid otherwise disposed of the defendants selected and located 
and procured patents to land in odd-numbered sections to an equal 
amount in Webster county, Nebraska, distant more than twenty 
sections from the line of the defendants’ railroad as originally fixed 
and distant more than one hundred and twenty miles west from the 
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western terminus of the first completed twenty miles of defendants’ 
road, a definite and full description of said lands in Webster county 
being set forth in a schedule marked “ Exhibit A” and made a 
part of this bill, the said lands in said schedule here referred to 
being those first named, to the amount of one hundred and sixty-two 
sections, and the remaining lands in this schedule, to the number 
of twenty-six sections, being those secondly referred to; that the de- 
fendants could have procured patents to the same amount of public 
lands in odd-numbered sections directly south from the line of said 
twenty miles of their road at the time of the definite location of the 
line of their road and at the time of the completion of the first 
twenty miles thereof: that at the time of the definite location of 
defendants’ road and at the time of the completion of said first 
twenty miles thereof the defendants could have secured patents to 
One hundred and sixty-two odd-nun bered sections ol public lands 
south of said road distant from said completed twenty miles of road 
not more than sixty miles and nearer to the general line of defend- 
ants’ road by twenty miles. 


XI. 


That at the time of the definite location of the line of defendants’ 
road and at the time of the completion of the second twenty miles 
of defendants’ road west from Plattsmouth there were landsin odd- 
numbered sections to the amount of forty-eight sections, lying and 
being within the limit of twenty sections south from the line of said 
completed second twenty miles of road, which had been pre-empted, 
homesteaded, sold, or otherwise disposed of by the United States; 


that in lieu of said lands so last aforesaid disposed of the defendants 


teat 


selected and located and the United States patented to said defend- 
ants land in odd-numbered sections to the amount of forty-eight 
sections, lying and being in Webster and Franklin counties, Ne- 


he 


braska, south of the line of defendants’ road and distant from t 
original line of the said road more than twenty miles or twenty sec- 
tions and distant west from the west terminus of the said completed 
second Lwenhty miles of defendants’ road more than one hundred 
miles. A further and full description of said last-named lands 1s 
shown in Schedules A and Bb, which are made a part of this bill, the 
same being the last-described lands, to the amount of twenty-six 
sections in suld Schedule A, and the first-di scribed landsin Schedule 
B, to the amount of twenty-two sections in said schedule; that there 
were other public lands in odd-numbered sections to the amount 
last aforesaid, lying and being directly south from the line of said 
completed second twenty miles of defendants’ road, not otherwise 
disposed of by the United States at the time last aforesaid: that 
there were public lands to the amount last aforesaid in odd-num- 
bered sections not otherwise disposed of by the United States at the 
time last aforesaid distant from the said last-named twenty miles 
of road more than sixty miles, but distant from the line of said road 
more than twenty miles. 
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302 XII. 


That at the time of the defin-e location of the line of defendants’ 
road and at the time of the completion of the third twenty miles of 
sald road west from Plattsmouth there were lands in vdd-numbered 
sections to the amount of twenty-two sections, lying and being within 
the limit of twenty sections south from the lineof said road and within 
the limit of twenty sections south from the line of said completed third 
twenty miles of sald road. which had be el) sold. reserved. pre-empted, 
homesteaded, and otherwise disposed of by the United States; that 
in lieu of sald last-named lands the defendants selected and located 
and the Unite d States othcers peat ne d LO defendant ahi equal amount 
of land in odd-numbered sections, lying and being in Franklin 
county, Nebraska, south of the line of defendants’ road ays first located 
and distant from the nearest line of said original line of road more 
than twenty sections and distant west from the west terminus of 
the said completed third twenty miles of defendants’ road more than 
one hundred miles. A further and full description of said last- 
named lands are shown in a schedule marked “ B,” hereto attached 
and made a part of this bill, the same being the lands secondly de- 
scribed in said Schedule Lb. to the amount of Lwentyv-two sections ; 
that there were other public lands undisposed of by the United States, 


’ 


( 
} 
i 


lying and being in odd-numbered sections directly south of the line 
of said third completed twenty miles of defendants’ road, which de 
fendant could have selected and secured patents for at the time of 
the definite location of the line of defendants’ road and at the time 
of the completion of the said last-named twenty miles of road, so that 
defendant could have procured directly south on the south side of 
sald road patents to ten odd-numbe red sections opposite each mile 
of said last-named twenty miles of road. 


. 


XLT. 


That at the time of the definite location of the line of the defend- 
ants’ road and at the completion of the fourth twenty miles of said 
road west from Plattsmouth there were public lands in odd-num- 
bered sections to the amount of twenty sections, lying and being 
within the limit of twenty sections south from the line of defendants’ 
road and within the limit of twenty sections south from the line of 
said last-mentioned completed fourth twenty miles of said road, 
which had been sold, reserved, homesteaded, pre-empted, or other- 
wise disposed of by the United States; thatin iieu of said last-named 
lands the defendants selected and located and the United States 
officers patented to the defendants an equal amount of lands in odd- 
numbered sections, lying and being in Franklin county, Nebraska, 
south of the line of defendants’ road and distant from the nearest 
original line of the railroad of defendants as first located more than 
twenty sections and distant west from the west terminus of the said 
completed fourth twenty miles of defendants’ road more than one 
hundred miles. A further and full description of said last-named 
lands are shown in a schedule marked “ Bb” and made a part of this 
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bill, the said lands being the first lands, to the amount of twenty 
sections, described after the first lands, to the amount of forty-two 
sections, before referred to in said Schedule B; that there were 
other public lands undisposed of by the United States, lying and 
being in odd-numbered sections. directly south of the line of said 
fourth completed twenty miles of defendants’ road and not distant 
from said road more than sixty miles, 
have selected and secured patents for at the time of the defi- 
nite location of defendants’ road and at the time of the com- 
pletion of said last hamed twenty miies. of road, so that defendant 
could have procured directly south, opposite each completed mile of 
road, patents to ten odd-numbered sections opposite each mile of said 


Wiel defendants could 


cs)" ¢> 
ede ded 


’ 
; ‘ 


last-named twenty miles of road when com pleted 
ATV. 

That at the time said last-named tw nty m les of said road was 
completed, the defendant- diverged from the original definite location 
of the line of their road under and by virtue of an act of Congress 
approved May 6th, 1870, which said act of Congress is in the words 
following, to wit: 

AY. 

‘“ Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Burling- 
ton & Missouri River Railroad Company or its assigns, in the State 
of Nebraska, may so far change the location of that portion of its line 
that lies west of the city of Lincoln, in said State, as shown by the 
map thereof now on file in the General Land Office of the United 
States, so as to secure a better and more ) ‘actical route and to con- 
nect with the Union Pacifie railroad at cr near the Fort Kearney 
reservation, said new line to be located within the limits of the land 
grant made by the United States to aid in its construction: Pro- 
vided, however, that said line shall not be located farther south than 
the southern boundary line of township number seven, in said State ; 
and said change shall not impair the right to nor change the loca- 
tion of said land grant, and the said company or its assigns shall re 
ceive no different or other or greater quantity of land than if this 
act had not passed and no change had been made in the located 
line of said road.” 

XVI. 

That at the time of the definite location of the line of defendants’ 
road and at the time of the completion of the west twenty miles of 
said road there were one hundred and twenty-one odd-numbered 
sections of public land which had been reserved and otherwise dis- 
posed of by the United States, lying and being within the limits of 
twenty sections south from the line of said last-named twenty miles 
of road and within the limits of twenty sections south of the original 
line of defendants’ road as first definitely located by defendant ; that 
in lieu of said last-named sections of land the defendant selected and 


~~ © 


o4—207 
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located and the United States officers patented to defendant an equal 
amount of land,lying and being in odd-numbered sections in Frank- 
lin county, Nebraska, south of the line of said road as originally defi- 
nitely located and south of the last-named completed twenty miles 
of road as changed and distant from the nearest line of defendants’ 
road and the original line thereof as first definitely fixed more than 
twenty sections. A further and full description of said last-named 
lands are set forth in Schedule “ B,” which is made a part of this 
bill, the said lands being the last lands to the amount of one hun- 
dred and twenty-one sections described in said Schedule B 


354 AVIT. 


That at the time of the definite location of the line of defendant's 
road and at the time of the com pletion of the second twenty miles 
of said road east from Kearney Junction there were public lands to 
the amount of one hundred and twenty-four sections in odd-num- 
bered sections, which had been otherwise disposed of by the United 
States, lying and being within the limit of twenty sections south 
from the original line of defendant’s road, as first definitely fixed, 
and within the limit of twenty sections souih from the second twenty 
miles east from Kearney Junction of the original line of said road 
as first definitely fixed. 


XVIII. 


That in lieu of said last-named lands the defendant selected and 
located and the United States officers patented to defendant an equal 
amount of land in odd-numbered sections, lying and being in Valley 
county, Nebraska, north of the line of said road as originally and 
definitely fixed and distant from the original line of defendant’s 
road, as first definitely fixed, more than sixty miles; a further and 
full description of which last-named lands is shown in Schedule H, 
which is made a part of this bill, the said lands being the one hun- 
dred and twenty-four sections first described in said Schedule H as 
in Valley county, Nebraska. 


XIX. 


That there were other public lands undisposed of by the United 
States to the amount of one hundred and twenty-four seetions, lying 
and being in odd-numbered sections directly south of the line of the 
second twenty miles of the original and definitely located line of 
said road and not distant therefrom more than thirty-two miles, 
which defendant could have selected and received patents for at the 
time of the definite location of the line of said road and at the time 
of the completion of the second twenty miles of said road from 
Kearney Junction, so that defendants could have procured directly 
south, opposite each mile of the said last-named twenty miles of 
original line of road, patents to ten odd-numbered sections per mile 
of line of road. 


le 
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AX. 
hat at the time of the definite location of the line of said road 
and at the time of the completion of the third twenty miles of said 
road east from Kearney Junction there were public lands to the 
amount of seventy-nine sections in odd-numbered sections which 
had been otherwise disposed of by the United States, lying and being 
within the limit of twenty sections south from the original line of 
defendant’s road as first definitely fixed and within the limit of 
twenty sections south from the third twenty miles east from Kearney 
Junction of the original line of said road as first definitely fixed : 
that in Neu of said last-named lands the defendant selected and 
located and the United States officers patented to defendant an equal 
amount of lands in odd-numbered sections, lying and being in Val. 
ley county, Nebraska, north of the line of said road as originalls 
and definitely fixed, distant from said original line of defendant’s 
road, as first definitely fixed, more than sixty sections and distant 
west from the west terminus of said last-named twenty miles of orig- 
inal line of said road more than twenty miles; a further and full 
description of which last-named lands is shown in Sehedule 
s00 HH, which is made a part of this bill, the said lands rag r all 
those lands described in Schedule H next after the one hun- 
dred and twenty-four sections first described in said Schedul yo 
lley county, Nebraska. 


— 
— 
— 
‘ 
— 


XX] 

That there were other public lands undisposed of by the United 
Stutes at the timeof the definite location of tl | of said road and 
at the time of the completion of the third uwenty miles of said road 
east from ke sani Junction to the amount of seventy-nine sections 
in odd-numbered sections directly south of the line of the third 
twenty miles ‘of | he original and definitely located line of said road 
and not distant therefrom more than twenty miles, which defendant 
could have selected and received patents for, so that defendant 
could have procured directly south, Op} osite each mile of-the said 
last ‘named twenty miles of the original line of road, patents to ten 
odd-numbered sections per mile of line of road 


XXII. 
That at the time of the definite location of the line of said road 
he time of the completion of the first twenty miles o 


. ' . j | ] } 
defendant’s road west from Piattsmouth there were one hundred 
y x > ; 5 eos ] } san ’ 
d fifty odd-numbered sections of land lying and being on the 


north side of said twenty miles of completed road, within the limit 
of twenty miles distant from said last completed road, which had 
he 1) pre-empted, homest eaded. sold, and othe rwise disposed of 


XXIII. 


That in lieu of said one hundred and fifty odd-numbered sections 
f land as aforesaid otherwise disposed of, the defendants se 
Ol iahnad, SO as ailoresalt oLonerwise ( ISpo ( Se i erenaall 


210 THE COUNTY OF BOONE VS 


XX VITT. 

That at the time of the definite location of the line of defendant’s 
road and at the time of the completion of the first twenty miles of 
said road east from Kearney Junction, the west terminus of said 
road, there were lands to the amount of one hundred and fifty-six 
sections In odd-numbered sections on the north side of the said last- 
named twenty miles of road and within the limits of twenty miles 
north from the first twenty miles east from said Kearney Junction 
of the original line of defendant’s road as first definitely fixed which 
had been otherwise disposed of by the United States; that in lieu 
of said last-named lands defendant selected and located and the 
United States officers patented to said defendants lands in odd-num- 
bered sections to an equal amount in Sherman county, Nebraska, 
distant from the line of said road, as originally fixed, more than 
twenty miles. A full description of said last-named lands is shown 
by schedule marked “ Exhibit F,” which is made a part of this bill, 
the said lands in said schedule here referred to being the ninety 
nine thousand eight hundred and forty acres first described in said 
Schedule F as in Sherman county, Nebraska 


AAILX. 


That at the time of the definite location of the line of said road 
and at the time of the completion of the second twenty miles of said 
road east from said Kearney Junction there were lands to the 


e 


amount of two hundred and thirteen sections in odd-numbered sec- 
tions on the north side of the second twenty miles east from Kear- 
ney Junction of the original line of said road as first fixed within 
the limit of twenty miles north from said last-named twenty miles 
of the line of road which had been otherwise disposed of by the 
United States; that in lieu of said last-named lands defendant se- 
lected and the United States officers patented to said defendants 
lands north of said last-named twenty miles of road in odd-num- 
bered sections to an equal amount in Sherman, Howard, and Greeley 
counties, Nebraska, distant from the original line of said road as 
first located more than twenty miles. A full description of said last- 
named lands is shown in schedules marked Exhibits F and G and 
made a part of this bill, the said lands in said schedule here referred 
to being the thirty-two thousand and thirteen acres last described in 
Schedule F as in Sherman county, Nebraska, all the lands described 
in Schedule G as in Howard county, Nebraska, and the twelve thou- 
sand nine hundred and thirty-two acres first described in Schedule 
G as in Greeley county, Nebraska. 
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That at the time of the definite location of the line ol said road 
and at the time of the completion of the third LWenby miles of said 
road east from said Kearney Junction there were lands to the 
amount of two hundred and nine sections in odd-numbered sections 
north side of the third twenty miles east from Kearney 
Junction of the hapery line of said road as first fixed, within the 
limit of twenty miles of the line of said road, which haa been other- 
wise disposed of by the U nited states: that in leu of said last- 
named lands defendant selected and located and the United States 


othe I's Prats nted LO said defendant lands li} odd-numbered sections 


to an equal amount in Greeley county, Nebraska, distant from the 
original line of said road as first located more than twenty sec- 
tions. A full descrip tion of said last-named lands is shown in sched- 


ule marked “ ExhibitG” and made a part of this bill, the said 
lands in said schedule here referred to being the one hundred and 


thirty three thousand seven hundred and Sixty acres described in 


- ] ’ , : ] ’ : ’ , 7 . + 
said last-named schedule next after the dese iption ol = thou- 
, . " . ’ 
sand nine hundred and thirty-two acres as in Greeley count , Ne- 


XXXI 


That at the time of the definite location of the line of said road 
and at the time of the completion of the ‘oem Lwenty miles of sald 
roud east from said Kearney Juncti there were lands to the 
amount of one hundred and seventy-niue sections in odd-numbered 
sections on the naeth side of the fourth twenty miles east from Kear- 
ney Junction of the original line of said road as first located, within 
the limit of twenty miles of om line of said road, which had been 
otherwise disposed of by the United States ; that in lieu of said last- 
named li; cnds de fend: int selected anit dd located and thie United states 
officers patented to said defendant lands in odd-numbered sections 
to an equal amount in Boone county, Nebraska, distant from the 
original line of said road as first located more than twenty Si ctions. 

\ full description of said last-named lands is shown in schedule 
marked “ Exhibit E” and made a part of this bill, the said lands 
in said schedule here referred to being the one hundred and four- 
teen thousand five hundred and sixty acres first described after the 
irst fifty-one thousand eight hundred and ten acres described in 


a | 


iedule E as in Boone county, Nebraska 
ee aid 


‘That at the time of the definite location of said road and atthe 
t*ne of the completion of the fifth twenty miles of said road east from 
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lected and loeated and procured patents from the United States to 
public lands in odd-numbered sections north of said road to an 
equal amount in Dakota, Dixon, Cedar, Wayne, Pierce, Stanton, 
and Madison counties, Nebraska, distant from the line of defend- 
ant’s road nore than one hundred miles and distant west from the 
west end of said last-named twenty miles of road from twenty to 
one hundred miles. A more definite and full description of said 
last-named lands is shown by schedule marked “ Exhibit C” and 
made a part of this bill, the said lands in said schedule here re- 
ferred LO being all those in Dakota, Dixon, Cedar, Wayne, Pierce, 
and Stanton and the lands to the amount of twenty-eight thousand 
and ten acres first described in said Schedule “C” as in Madison 
county, Nebraska. 
XATV 
That there were other public lands to the amountof one hundred 
and fifty sections in odd-numbered sections lying and being directly 
north of the line of said last-named twenty miles of road, so that 
defendant could have secured patents to ten odd-numbered sections 
opposite to and directly north of each mile of said last-named twenty 
miles of road at the time of the definite location of the line of said 
road and at the time of the completion of the satd first twenty miles 
thereof. 
XXY 
That at the time of the definite location of the line of said road 
and at the time of the completion of said twenty miles thereof 
006 there were other public lands in odd-numbered sections to 
the amount of one hundred and fiftv sections lying near to 
the line of said road and nearer to said first completed twenty miles 
of said road by twenty-five miles than the said one hundred and 


fifty sections patented to said road as last aforesaid. 
e eye 

That at the time of the definite location of the line of defendant’s 
road and at the time of the completion of the second twenty miles 
of said road west from Plattsmouth there were lands to the amount 
of one hundred and seventy sections in odd-numbered sections on 
the north side of the last-named twenty miles of road and within 
the limit of twenty sections north from said last-named completed 
twenty miles of road which had been pre-empted, homesteaded., or 
otherwise disposed of by the United States; that in lieu of said last- 
named lands defendants selected and located and the United States 
officers patented to said defendant lands in odd-numbered sections 
to an equal amount in Madison, Platte, and Antelope counties, Ne- 
braska, distant from the line of defendant’s road more than ninety 
miles and distant west from the west end of said last-named twenty 
miles of road more than sixty miles. A more definite and full de- 
scription of said last-named lands is shown by schedules marked 
Exhibits C and D, which are made a part of this bill, the said lands 
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in said schedules here referred to being the last fifty-nine thousand 
nine hundred and sixty-nine acres described in said Schedule C as in 
Madison county, Nebraska, all the land described in Schedule D as 
in Platte county, Nebraska, and the first twenty thousand five hun- 
dred and sixty-two acres described in Schedule D as in Antelope 
county, Nebraska; that there were other public lands to the amount 
of one hundred and seventy sections in odd-numbered sections lying 
and being directly north of the line of said last-named twenty miles 
of road, so that defendants could have procured patents from the 
United States to ten odd-numbered sections opposite LO and di- 
rectly north of each mile of said last-named twenty miles of road 
at the time ef the definite location of the line of said road and at 
the time of the completion of said last-named second twenty miles 
of sald road : that at the time of the definite location of the line of 
said road and at the time of the completion of the said second 
twenty miles of road west from Plattsmouth there were other public 
lands in odd-numbered sections to the amount of seventy sectious 
lying nearer to the said Set ond com pleted LW vy miles of road by 
twenty miles than the same amount of lands taken, as shown in 
Schedules C and D. 


XAVII 


That at the time of the definite location of the line of defendant’s 
road and at the time of the completion of the third twenty miles of 
said road west from Plattsmouth there were lands to the amount of 
one hundred and forty sections in odd-numbered sections on the 
north side of the said last-named twenty miles of road and within 
the limit of twenty sections north from said last-named completed 
twenty miles of road which had been pre-empted, homesteaded, and 
otherwise disposed of by the United States ; in lieu of said last- 
named lands defendant selected and located and the United States 
officers patented to said defendant lands in odd-numbered sections 
to an equal amount in Antelope and Boone counties, Nebraska, dis- 


tant from the line of defendant’s road more than one hundred miles 

and distant west from tbe west end of said last-named twenty 
ny" - _ ry " , : =F eo... ti ’ .. . ” 
Ste mies oOo] road more than seventy Liies A Lulil description ol 


said last-named lands is shown by schedules marked D and 
E, which are made a part of this bill, the said lands in said sehed- 
ules here referred to being the thirty-seven thousand seven hundred 
and ninety acres last described in said Schedule D as in Antelope 
county, Nebraska, and the fifty-one thousand eight hundred and 
ten acres first described in Schedule E as in Boone county, Nebraska ; 
that there were other public lands to the amount of one hundred 
and forty sections in odd-numbered sections lying and being di- 
rectly north of the line of said last-named twenty miles of road, so 
that the defendant could have procured from the United States pat- 
ents to ten odd-numbered sections opposite to and directly north of 
each mile of said last-named twenty miles of road at the time of the 
definite location of the line of said road and at the time of the com- 
pletion of the said third twenty miles of said road 
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said Kearney Junction there were lands to the amount of fourteen 
thousand seven hundred and twenty acres in odd-numbered sec- 
tions on the north side of the fifth twenty miles east from said 
Kearney Junction of the original line of said road as first located, 
within the limit of twenty sections north from said last-named 
twenty miles of the line of road, which had been disposed of by the 
United States; that in lieu of said last-named lands defendant se- 
lected and located and the United States officers patented to de- 
idant lands in odd-numbered sections to an equal amount in 
boone county, Nebraska, distant from the original line of said road 
as first located more than twenty sections. A full deseription of said 
last-named lands is shown in schedule marked “ Exhibit E” and 
made a part of this bill, the said larids in said schedule 
Os here referred to being the fourteen thousand seven hundred 
and twenty acres last described in Schedule E as in Boone 
county, Nebraska 


XXXII 


That the act of Congress approved July 2nd, 1864, making the 
land grant to the Burlington and Missouri River Railroad Company 
in Nebraska, also gave an additional land grant tothe Union Pacific 
Railroad Company, so that the ands eranted to the Union Pacific 
Railroad Company are the same nds that are granted to the 
Burlington & Missouri River Rai lund Company, to the amount of 
three hundred and seventy-five thousand si den lred and sixty 


: } —_ — oe 
acres—that Is LO SHAY. th: it t} he SOrrieé lands Iti odd num be red sections 


oom 


to the amount last af yresald ale within the limit of twent y sections 
from the burlington & Missouri River railroad in Nebraska, or the 

iginal line thereof as first located, and also between the ten and 
twenty mile limit of the Union Pacific Railroad Company’s grant; 
a full descripti ion of said last-named lands is set forth in schedule 
marked “ Exhibit is and made a part of this bill: that the de 
fendant was entitled to paten | | 
granted as last aforesaid and is not entitled in lieu thereof 
lands outside of their twenty-section limit; that of the lands last 
described and referred to as bein 
ant and the Union Pacific Railroad Co. one — and sixty-six 
thousand four rece aha acres have been patented to the said Union 
Pacific Railroad Company, and the remainder is not patented ; that 
the grant of 1864, amending the grant of 1862, did not give the 
Union Pacific Company any additional! lands opposite to the line of 
its road from the point on the one hundredth meridian east of the 
Missouri river; that the Union Pacific Company is not, therefore, 
entitled to lands beyond the ten miles limit from the line of its road 
known as the lowa branch; therefore the defendant is entitled to one 
thousand and twenty odd sections of land, being all the odd-num- 
bered sections lying between the ten & twenty miles limits of the 


tthiin ¢] rant ¢ he ] fara 
Wwilhin the grant to the deiend- 


Union Pacific Company’s road from said one gp ae meridian 
east, provided defendant is entitled to take lands be yond a limit of 


ey 
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twenty miles from its road ; yet the Union Pacific Company procured 


the land di partment LO patent to it all of th odd-numbered sections 
between a line of ten miles from its road and a line twenty miles 
from its road, both on the north and on the south of said road. be- 
tween the one hundredth meridian and the Missouri river. save and 
except two hundred and nine thousand two hundred and sixty acres, 
iis herein bs iore stated and referred to as ! parent (| In conse 

quence whereof the defendant obtained lands iveyed in the patents 


to it heretofore mentioned to the extent of the lands so improp rly 
obtained by said Union Pacific Company 


ANALY 


r : ‘ j : _ oe £. ; Se ones } ] . i? j ; : 
Phat the Union Pacifie railroad and the Burlington & Missouri 
> St oe : wae an Bin on & : 7 | ; ‘or 
River railroad in Nebraska lie nearly parallel west from the Mis- 


sour! river to the extent of two hundred miles, the defendant’s road 


} , , sy tl T » 3 & in an ) 4 — } ae a" 
DeINg soOUuLL Ol the Union aciiic; that all i@ iands the delendant 
. ' . } ’ ae * aa , } see Lae ' ' ' ' ' } - ,’ 
recelved Parcels 3 ior north of thelr line of road iileu of those otner- 
; 1; ] , ~ i ' _ | : ' : > i : , } 
wise aisposed of and those claimed by thi Pacific Railroad 
’ | ; of | ° , ; , : ” , 7 41 rt > 
( mnpany are north of the north twenty m nit ol he Unton 
» _& rue on ' : } | ] —— 
Vacitic Railroad ¢ OmMmpanys iand grant. 
s » ‘ 
860 ee | 
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it) 7 | | mon )? f ri ‘ pal \ - Lil il | / 
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LAAYV ] 
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P-Psil i‘ i iil} is 7 il , . | : Le! chi i 
} '» ; 
| »' j I} ‘ i] ‘)i Siiidi I} | . i‘ ‘ ij ré rq) i 
ve to ten Dl nearer the imme ot the a id An any ol 
| i Pieete pat lit LO Line defe} hit Pil j | | it l road 
’ : : + . . 4 ; 4 ? . 
i>) | tii Live I Weft) \ CCLION i mit > | ul ‘ » ‘ i ; 
between the north ten and twenty milk ion Paes 
j , 4 } , ‘ iM : ? 
orant seu rorcull in schedule marked XxX } | made a pal 
j . | 
‘J thy] oii 
AAA VII 
du 2a 4% 
} ‘ 4] -; ’ } : | t} ’ f +} . ’ rc ’ sayel 1 j 
lL hat chi Li’ LIMMIC Ol Lhe COMPpie saPit Vi vil’ _' i j ( . MULL LEN, aAlitl 
7 . ’ ’ . ’ . . t. : . , il ' 
fifth twenty miles of defendants road east from i Kearney Junction 
' » . ing hy 1 I os I, i fit , | :¥ ‘yy? _% ne fT b { itt 
there were one hundred and OIbty thoousand acres o| ianagd on tie south 


side of the second, third, fourth, and fifth twenty miles east from said 
Kearnev Junction of the original line of said road as first located 


which had been otherwise disposed Ol and ( Limed by the Linion 
Pacific Company 
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That in lieu of said last-named lands the defendant selected and 
the United States ofhcers patented to the defendants an equal 


ra 


, 


amount ol lands Ol} the north side of the said last-named LiLi¢ of 


road when the same should have been taken on the south sid 


XAXLX 


That the Secretary of the Interior, at the time of the definite loc: 
tion of defendant’s road and until the 3lst of May, 1872, withheld 
the lands lying outside of the twenty-section limit of the grant to 
the Burlington and Missouri River Railroad Company from said 


company, and ruled that all such lands were not within the grant 
to said Bb. and M. Company, and the said Secretary did not withdraw 
such lands from the market, but continued to patent such lands to 


other parties whose claims attached after the definite location of line 
of defendant’s road and up to the 3lst of May, 1d/2 


XL 


That for the purpose of showing more definitely tl 
the road of defendant and that of the Union Pacitic Company, to- 
gether with the conflict of lands granted, and for the purpose of 
showing the distance from the defendant’s original line of road o 
each section and parts of sections and the distance west from each 
twenty miles of defendant’s road as completed the lands were pat- 
ented to defendant outside of the twenty miles limit from defendant’s 
road. A section anda quarter-section nap, with notes ¢ xplaining the 
same, certified to by the secretary of the Interior as correct in a |] 
respects, is hereto attached, marked “ Exhibit N,” and made a part 
of this bill 


36] XLI 


That for the purpose of convenience 1n making reference to the 
lands outside of defendant’s twenty miles limit shown in schedule a 
section map, showing the county lines, is hereto attached, marked 
‘Exhibit O,” and made a part of this bill. 
XLII. 


ist. And thereupon the said complainants charge and insist that 
the said lands, to wit, the one million two hundred thousand acres, 
and specified in Schedules A, B, C, D, E, F, G, and H,and all other 
lands so as aforesaid patented to said defendants, being distant more 
than twenty miles or twenty sections from the line of defendant’s 
said road as originally fixed, are not within the grant to said defend- 
ant; that the said patents conveying the said lands outside of said 
twenty miles limit from defendant’s said road were, to the extent to 
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] | ij « : | ’ ] 4, . } ] > 
which they purported to convey the same.to said defendants, utterly 
» ’ : . 

\ | . . . »s ‘ . ’ . . | , } , 
vithout warrant or authority of law, are nu ind void Lud TD provi 
5 ¥ t " 

f riti' SSuUeCU 

+) I ’ _> * ¥ : . ] " . . * ' ? 
2nd. Vompilain-t furthe charges and ins that the patents to 
+ } ' : . } > , , ’ 
ds nort Or the original iine of defend mada W A hy were 
. » ool | +] . ry? " . la, ’ ' ) ry 7 ’ } 
| ‘ OOULSICE i) Lilt Lwen \ SOC. It 0S iil i | iiv & 7 iti s\4 
i ‘ ? . ’ , ' r " ' 
» ie ( lands lying south of the origh detendants road 
atl ;¥ +}, r 44 ’ ; } . mam | ; ’ | i 
WILD bh Lwenty section iimit which bad \ gisposead 
p ‘ . ‘| . } . . } } . { : } , ’ . : 
of are without authority of law and therefor ill and void 
" | ] ? ] 
Complain-t further charges that | dant should have 
; ] : ‘| ] sl ry . oy *¥ +P " ’ } ’ , leowit? 7” ‘ 
+m | : wit iiitidis iVilige nearest to original ZZ a4 LCLTICIGLLt _ rUau, 


A. ] ~ — ] ; i rc 
which were embraced within the said land era to detendants 


1. That defendant was, under said grant to defendants, entitled 
LO patel LS Lo all or at least one-half of the lands in bs l_numobers 
sections lying and bein uy both within the Lwenty-sect ) limit of the 

} 


} ' 4) ) . ) » | | 
defendant - land crant end | tween the t ten and aan mies limlt 
O 0 nt to the Union Pacific Compan | i that patents to 


| 
i vil i 
| ’ , 1; y j : a J ry . —— . —, Y ot 
lands given in lieu of such lands are null and void 


ALV! 


z 8.06 26 a} lof a lande hay | liats 
2 Lt au ii the defendant is entitied to lands Di yond Lue distance 
of twenty sections from the original iine of their road they must 


ke the nearest and should therefore have received patents to all 
or at least one-half of the lands in odd-numbered sections lying 
and being between the north ten and twenty mile limit of the 
Union Pacifie land grant north of the! ir road, and that patents to 


—7 


‘ ii i 
lands further distant from defendant’s line of road than the odd- 
iu m bered sections contained in the * seiroees! limit of ie: Lynion 


Pacific grant are, to the extent of all or at least one-half of the odd- 
numbered sections within said last-named jimit, utterly without 
\uthority of law and null and void. 


2 XLVIL. 
The said complainant well hope d “y at the said defendant would 


pe? from claiming any right, title. or interest in said lands, as if 
duly granted to it, but the said rs ar claims and Insists that it 


is entitled to the full and complete ownership of said lands; all of 


actings, and refusals are contrary to equity, good 


which doings, | 
| injury of the said 


conscience, and tend to the manifest wrong an 
complainant. 
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XLVI 


|. In tender comet ration whereof and forasmuch as said com- 
plainant is remedil: im othae premises at ana by the strict rules 
of common law aa: ean only h 
equity, where matters of this and like nature are properly cogni- 
zable and relievable, and to the end thereof that the said defend- 
ant may, if it can, show mbes said com pli inant should not have the 
relief herein prayed, comp! ainant asks an order that defendant may 
answer this bil] of the said caeiiaaiiael and that if be by the decree 
of your honor declared that the grant t | | 
the nineteenth section of this act secondly in this 


: ] ; } } »* ] . 
not extend LO or include or convey the tands or any part thereol 
>. ° 7 —, ' ’ . - , 
described in the annexed schedules, A, B, C, D, E, F. and G, as dis 


" . " . ’ ? ] 4 e« + ‘cy 
tant from the line of defendant’s road more than twenty sections, 


or other lands without the limit specified in the last-named 
act, or the issue to it of patents conveying the same, and that 
the said patents so as aforesaid issued to said company, to the ex- 
teni to which the sate purpor' to convey said lands Or any thereof 
are und each and every thereof is utterly null and void 

That if the court should find that defendant is entitled to 
lands beyond the limit of twenty miles from the original line of de- 
fendant’s road that it be decreed by the court that the patents to 
lands to defendants on the north side of their line of road to the 


amount of one hundred and fifty thousand acres, patent ved in lieu of 


the same amount of lands on the south side of said line of road 
which had been otherwise disposed of, are steal null and void ; 
that if the court shall find that the one hundred and fifty thousand 
acres taken on the north side of defendant’s road in excess of the 
amount granted on the north side cannot be described by con- 
gressional subdivision as having been taken in lieu of lands deficient 
on the south side of said road, then that the court order and decree 
that the defendant deed and convey back to complainant an equal 
amount of lands in such manner as the court shall direct; or if de- 
fendant shall not be possessed of lands sufficient, then that defend- 
ant be ordered and decreed to pay back in money to plaintiff the 
value or proceeds of one hundred and fifty thor isand acres so wrong- 
fully held. 

That the defendants are entitled to patents to all, or at least 
ooe-half of the lands in odd-numbered sections lying and being 
both within the limit of the land grant of defendant and also within 
the ten and twenty miles limit of the Union Pacific grant, and not 
entitled to other lands more remote in lieu thereof. 

That the defendant, if entitled to lands at a greater distance than 
twenty sections from original line of its road, should take the nearest 
lands to said line of road, and therefore should have received pat- 
ents to all, or at least one-half, of the lands in odd-numbered sec- 
tions lying and being between the north ten and twenty miles limit 

of the Union Pacific grant, said last-named lands lying nearer 
363 to line of defendants’ road by ten miles than any of the lands 


have adequate relief in a court ol 
. * 
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patented to defendants on north side of their road out of the 
tw nty-section limit, and that the defendant. if ntitled to lands be- 
yond the distance of twenty sections from its road in lieu of lands 
otherwise disposed of, should only take lands dire ctly opposite north 
or south from said odd-numbered sections so as aforesaid otherwise 
disposed yf: that the defendant is not entitled to take lands opposite 
one division of twenty miles of completed road in lieu of other lands 
otherwise disposed of opposite anotper Givis on of Lwenty miles of 
completed road, and that the complainant may have the costs of 
this suit and all other and further relief that may appear equitable 
and Hecessaly., 


X LIX 


1. May it please your honor to grant unto satd complainant 
the writ of subpcena, issuing in proper manner and directed to the 
said defendant, commanding it that at a day therein to be inserted 
it be and appear by its proper officers before your honors in this 
honorable court, then and there to answer the premises and stand 
to, perform, and abide such order and decree in the premises as to 
your hon rs shall Seem to be agreeable LO equity and Food COn- 
science. 
JAMES NEVILLE, 
U.S. Attorney, Dist. Nebraska 
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Exuipir L—Continued 


Part of section ae A R. Acres, Part of section S Ag Acres. 
~ ] 13 W 390) All.. i4w 640 
5. 19 ; 320 All. se 640 
\ : 640 All Beieein,: 640 
' é : 640 \l! ' (40 
‘ r O40 .—_ “ 640 
Lii ys Hd ~ 2 is W mi) 
\ , 640 “= ‘. W ‘6 wif) 
\ | H40 i -“ AD 
\ 40 \ H40 
\ - - 4 \ 640 
A l I 14 W H40 \! 640 
\ ’ ‘ rv 640 +A H40 
\ (4 \] 640 
A Lee eeseeeeeeeeeee veeenes H40 All 640 
\ H40 All ; 640 
\ i} . 40 All : H40 
\ 13 ” 40 \ll . O40 
AN H40 A] “6 640 
\ ¥ H40 Al] : 640 
\ 40) Al 640 
\ H40 \ H40) 
\ Ho All Ss 1) 
\ H40 } 11 | 6W 320) 
\ Hd) I 16 W 320 
\ 40) “i pV 
\ 40 ee 
\ H40 ’ 1.720 
\ “ H40) 158,480 
> l i\\ sZt) nese coe 
we ~ ‘a ' | ta , 2. a 


Upon the back of said amended bill appear endorsements in 
words and figures following, to wit: 

No. 113, C. United States circuit court, district of Nebraska. The 
United States vs. The Burlington and Missouri River Railroad Com- 
pany in Nebraska. Amended bill of complaint. Jas. Neville, U. 
». attorney, district of Nebraska. Filed Oet. 9, Loo. Watson b. 
Smith, clerk. 


Thereupon, afterwards, to wit. on the Sth day oO] November, L875, 
a demurrer was filed in said case: which said demurrer is in words 
and figures following, to wit: 
[In the United States Circuit Court, District of Nebraska. 
The demurrer of The Burlington & Missouri River Railroad Com- 
pany in Nebraska, defendant, to the amended bill of eomplaint 
of The United States of America, plaintiff. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s bill 
to be true in such manner and form as the same are therein set forth 
and alleged, doth demur thereto, and for cause of demurrer showeth 

that the said complainant hath not.in and by his said bill 
401 made or stated such a case as doth or ought to entitle it to 
any such discovery or relief as is thereby sought and prayed 
for from or against this defendant. Wherefore this defendant de- 
mands the judgment of this honorable court whether he shall be 
compelled to make any further or other answer to the said bill or 
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any of the matters and things therein contained, and prays to be 
hence dismissed with his reasonable costs in this behalf sustained. 
T. M. MARQUETDT, 
Attorney for Plaintiff. 


J. M. WOOLWORTH, Of Counsel. 
[ certify that, in my opinion, the above demurrer is good in law 
& not filed for delay. 


J. M. WOOLWORTH. 


Upon the back of said demurrer appear endorsements in words 

res following, to wit: 

No. 113, C. U.S. cireuit court, district of Nebraska. The United 
States-of America vs. The Burlington and Missouri River Railroad 
Company in Nebraska. Demurrer to amended bill. Filed Nov. 8, 
1875. Watson B. Smith, clerk. 


Thereupon, afterwards, to wit, on the Sth day of January, 1876, 
a stipulation was filed in said case; which said stipulation is in words 
and figures following, to wit: 


United States Circuit Court, District of Nebraska. 


THe Unitep STATES ) 
8 


Tue BuRLINGTON AND Missourr River RAILROAD CoMPANY IN { 
NEBRASKA | 


[t is hereby stipulated. by and between the parties to this suit that 
the following amendments may be incorporated into the amended 
bill of complaint, and stand and be parts thereof, with the same 
force and effect in all respects as if made and incorporated in the 
said bill at the filing thereof: 

To the thirty-third paragraph of the 24th page shall be added the 
following words, viz: “ That the grant of 1864, amending the grant 
of 1862, did not c1Ve the Union Pacifie Company any additional 
lands opposite to the line of its road from the point on the one hun- 
dredth meridian east to the Missouri river; that the Union Pacific 
Company is not, therefore, entitled to lands beyond the ten-miles 
limit from the line of its road known. as the Iowa branch. There- 
fore the defendant is entitled to one thousand and twenty-odd sec: 
tions of land, being all the odd-numbered sections lying between 
the ten and the twenty miles limit of the Union Pacific Company’s 
road from said one hundredth meridian east, provided defendant is 
entitled to take iands beyond a limit of twenty miles from its road; 
yet the Union Pacific Company procured the land department to 
patent to it all of the odd-numbered sections between a line of ten 
miles from its road and a line twenty miles from its road, both on 
the north and the south thereof, between the one hundredth meridian 
and the Missouri river, save and except two hundred and nine thou- 

sand two hundred and sixty acres, as hereinbefore stated and 
102 ~—referred to as not patented. In consequence whereof the de- 
fendant obtained lands conveyed in the patents to it hereto- 
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fore mentioned to the extent of the lands so improperly obtained 
by said Union Pacific Company.” , 

In the thirty-third paragraph of said page, alter the words “ that 
the di fendant was entitled LO patents to,” shall be inse rted the words 
“oll, or at least.” 

In the last line of said pugye, after the word ~ bake i shall] be lle 
serted the words “all, or at least.” 

[In the 45th paragraph, on the 27th page, after the words “ entitled 
to patents,” shall be inserted the words “all, or at Sy 

ln the line next to the last line on the said page, after the words 

‘in lieu,” shall be inserted the word “ of.” 
In Lae LOth paragraph, on the 28th page, af 
' 


? 


} j j ' ' . . 
be 1nserted the words 


ter the words “ received 
patents to,’ in the 4th line of said page, shall 
“all, or at least.” 

In the 46th paragraph, on the said 28th page, after the words “ are 


to the extent of,” shall be inserted the words ‘ 
in the 48th paragraph, on the 29th page, in the third subdivision 
‘* 


‘ 


. 


of said paragraph, after the words “ entitled to patents to,” shall be 
inserted the words “ all, or at least.” 

In the said 29th page, in the 4th subdivision of the said 48th para- 
graph, after the words “should have received patents to,” shall be 
inserted the words “all, or at least.” 

In thesaid 29th page, in the 4th subdivision of said 48th paragraph, 


after the words “ twenty-section limit,” shali be inserted the fullow- 
ing words: “ That the defendant, if entitled to lands beyond the 
. distance of twenty sections from its road in lieu of lands otherwise 
disposed of, should only take lands directly opposite, north or south, 
from said odd-numbered sections so as aforesaid otherwise disposed 
of; that defendant is not entitled to take lands opposite one division 
} Lwenty iniles of completed road in lieu of other lands otherwise 
disposed of opposite another division of twenty miles of completed 


( 


road, 
JAMES NEVILLE, 
tl), 8S. Atty Dist. Neb. 
J. M. WOOLWORTH, 
Of Counsel for Def 't. 


Upon the back of said stipulation appear endorsements it} words 
and heures following, LO wit : 

No. 113. C. U.S. cisxeuit court. The United States vs. The Bb. & 
M. Railroad Company in Nebraska. Stipulation to amend _ bill. 
Filed Jan. 8, 1876. Watson B. Smith, clerk. 

Thereupon, atte rwards, to wit, on the 19th day 0} April, | S76, anu 
agreement was filed in said case; which said agre in words 
and figures following, to wit: 


j 


OLG THE COUNTY OF BOONE VS. 


In the U.S. Cireuit — for the District of Nebraska. 


‘THe Unitep STATES ) 
is 


THe BURLINGTON AND Missourt River RAILROAD IN NEBRASKA. 


[t is hereby stipulated and agreed by and between James Neville, 

attorney for the United States, and J. M. Woolworth, attorney 

405 for the B. & M. R. R. Co., in the above-entitled cause that 

the following amendment shall be made in the amended bill 

in said cause, to wit, after the word “ acres,” in the tenth line of the 

second subdivision of paragraph eight, on page eight, shall be in- 
serted the words “of the value of five millions of dollars.” 

And they do further stipulate that they will and do by consent 
argue the demurrer now pending in said cause in chambers before 
Justice Miller, at Washington city, the — and — of January, 1876, 
and that when said court shall pass upon said demurrer and make 
his order and decree upon the same it shall contain the usual and 
proper prayer for an appeal, and the allowance of the same by the 
attorney for the United — the same as if he were present to request 
the same, provided the said demurrer shall be sustained, and same 
right is her by civen to def ’t. 

J. M. WOOLWORTH, 

Of Counsel for Deft. 
JAMES NEVILLE, 
Altorney for the United States. 


Upon the back of said agreement appear endorsements in words 
and figures following, to wit: 

No. 113, C. United States vs. The Burlington & Missouri River 
Railroad in Nebraska. Agreement to amend amended bill. Filed 
Apr. 19, 1876. Watson B. Smith, clerk. 


Thereupon, afterwards, to wit, on the 5th day of May, 1876, an 
opinion was filed in said case; which said opinion is in words and 
figures following, to wit: 


[In the Cireuit Court for the District of Nebraska. 


Toe Unitrep STATES ) 

US. | 

Tur BURLINGTON AND Missourr River RAILROAD CoMPANY IN 
NEBRASKA. 


Mr. Neville, U.S. dist. att’y, for the plaintiff. 
Mr. Woolworth. for the defendant. 


MILLER, Circuit Justice: 

This case comes before me on a demurrer to a bill in equity filed 
on behalf of the United States by the district attorney. The object 
of the bill is to have a declaration of the nullity in whole or in part 
of several patents on lands issued to the defendant under section 
nineteen of the act of July 2, 1864, which was an act to amend the 


NM 


cl 
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act * to aid in the construction of a railroad and telegraph line from 
the Missouri river to the Pacific Ocean, and to secure to the Govern- 
ment the use of the same for postal, military, and other purposes, 
approved July 1, 1862.” (15 U. 5. Statutes, 306.) 

‘The 1Sth section of this amendatory act of 15864 yrants to the 
Burlington and Missouri River Railroad Company, an existing cor- 
poration under the laws of lowa, the right of way and the use of 
adjacent lands for earth, stone, timber, &c., through the Territory of 
Nebraska, from the point on the Missouri-river south of the mouth 
of Platte river, where it may choose to cross, to an Intersection with 
the main track of the Union Pacific railroad not further west than 

the one hundredth meridian of longitude 
LO4 Section nineteen, out of the construction of which this suit 
mainly arises, is here given verbrtim: 

‘Be it further enacted, That for the purpose of a ding in the con- 
struction of said road there be, and hereby is, granted to said Bur- 
lington and Missouri River Railroad Company every alternate sec- 
tion of publie lands (excepting mineral lands as reserved by this 
act) designate d by odd numbers, to the amount of ten sections per 
mile on each Si le of said road Ol) the line thi reot, and not sold, re- 
Serve d, or otherwise disposed of by the L nited SLates, and Lo which 
a pre-emption or homestead claim may not have attached at the 
time the line of said road is definitely fixed: Provided, That said 
Colmpany shall accept this grant within one year from the passage 
of this act by filing said acceptances with the Secretary of the In- 
terior, and shall also establish the line of said road and file a map 
thereof with the Secretary of the Interior within one year from the 
date of said acceptance, when said Secretary shall withdraw the 
lands mentioned in this grant from market.” 

l. ‘The first question arising in the case comes out of the construc- 
tion of this section asserted in the bill, that no lands are granted by 
this act outside of a lateral limit of twenty miles on each side of the 
road. It is very difficult to presume on what principle this con- 
struction can be maintained ; no lateral limit is meptioned nor any 
twenty miles. The grant is one of amount or quantity, and that 
quantity is to be had subject alone to these restrictions: 1. The 
sections can only be of odd numbers. 2. They must be limited to 
ten per mile on each side of the road. 3. ‘They must be on the line 
of the road. 4. They must be of lands not sold, reserved, or other- 
wise disposed of by the United States, and to which a pre-emption 
or a homestead claim had not attached at the time the road was 
definitely located. There is no limitation by any lateral line, as it 
was very well known that the road must run through the most 
settled part of Nebraska, and that much of the land along its line 
was already disposed of, and that within the two years allowed for 
the definite location of the road much more of it would be claimed 
under homestead and pre-einption laws. It wasclear tothe framers 
of the act that the company could not get the amount of ten alter- 
nate sections on each side of the road within a limit of twenty miles. 

If it be said that all other grants, and especially the other grants 
of lands to the Pacific railroad in the original and amended acts, 
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have their lateral limits. we answer that the difference in the plirase- 


? “a “« . | . : . ’ ’ 
ology ol the grant and other circumstances show an intention not so 
to iimit 1t In this case 


4 
There is probably no railroad grant to be found within those 
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odd SecLIions. The phrase Is aiwavs every alternate odd, or one 

section within certain Mims, and Us mress veheraily Gives al) 1haeli- 


LIONS us 
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norizing them » be selected elsewhere. ou 
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by express language at 
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side 


the preamble of lateral limits of the original t is mentioned, but 
enlarged to twenty miles only on each side to meet the increased 
number of sections granted. The 17th section of this Act ilso gran S 
to a corporation thereafter to be organized, to build a road from 
Sioux City, in Lowa, to a junction with the Union Pacific, the same 


’ | eeu « bs i . . ‘ ~ol e : oe 
number oi aiternate sections ol] land ior ten mies 1n width 


-_ . . ’ 4 , ’ . 
LOO Ot) each side of the road. Wi are toreced to the COnCIUSION 


that when, after eniarging the limit of the rig 
the main road by section four of this act, and on granting to a new 
id the Sioux City Branch by section seventeen. 


company lands to build tl 
al 7) 
1h} both 3) which the lands were to ve found WiILhIn a certain limit, 


‘ ? 
Congress made this grant of a certain amount of su 


such limit. it was Int 


at Large, 356.) 
The reason for this difference is also clear: for all the branches 
of the road mentioned in the act of 1862, of which the Sioux City 
Branch was one and the Burlington and Missouri R. was not, there 
was a large subsidy of bonds of the United States per mile in addi- 
years alter 


. , 
entional and of a purpose. 


tion to the lands granted by Congress. But when, two 
that body authorized the burlington & M. R. R. Company to extend 
its road to a junction with the main road through Nebraska and 
road, it did not choose to vive 


parallel, or nearly so, to this man 

that company any bonds or money, and for this reason, as well as 
h a large part of land had been already disposed of 
» measure 


because suc 
within a limit of twenty miles, it was deemed a reasonabl 
of equalizing the donations to permit the whole amount of ten see- 
tions on each side of the road to be taken, if they could be found 
without any lateral restriction. 

2. The next allegation of the bill demanding attention is that a 
large number of the sections or parts ol sections of land included in 
these patents lie some fifty or a hundred miles distant from the road 
and do not come within the description of the grant as being “on 


a 


the line thereof.” 
It is extremely difficult to fix any very precise meaning to this 
[t is used in reference to the grant to the Union Pacific 


‘ 


phrase. 
Company in connection with the twenty-inile limit. It cannot, 


therefore, mean contiguous to the road-bed or to the land taken for 


the road-bed, as a section of land twenty miles distant from the 


road-bed is clearly within the grant. If twenty miles distant is on 
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the line, what limit in a lateral direction cam you say is not? The 
equivalent phrase in the grant to the Sioux City Branch is“ on each 
side of the same along the whole length of said road.” The line of 
the rou secius here LO be used fol the COUTSEe O! direction of the 


road, and aloi 


’ } " .% ° ° 
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soon doves not require that they shou 


has now been completed for two or three years ind 0 possibli mur y 
can result to the United States 

[f our construction of the nineteenth section and of the amenda- 
Lory acts Is sound the defendant! has rect ive 7, no more lands than i 
was entitled bv. the mistake of the COLDTITISSIO} rs, wor any other 


lands than what it would have had if it had used its patent for 
the whole after the road was finished. If these patents were set 
aside the conlpany could how ask that the Sati | Lunas be repatented 
to it. 

4. The road of the defendant and the road of the Union Pacific 


Comput) run tor many miles parallel to each other and SO Lear as 
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to be within twenty miles of each other on the south side of the road 
of the latter company. 

In the selection of lands for the defendant company the Depart- 
ment of the Interior refused to permit it to take any lands within 
the twenty miles on each side of the Union Pacific road, on the 
ground that the night of that company to the alternate odd sections 
within that limit was paramount to that of the Burlington & Mis- 
souri R. R. R. Co.; that a strip of forty miles in width on the north 
of the road of defendant was excluded from its selection. ‘The bill 
before me now alleges that this was all wrong: that, first, the track 
of the Union Pacifie had 1 1O grant al all of lands; and, secondly, if 
it had, it was only by the act of 1864, made at the same time with 
the grant to defendant, and therefore their rights were equal when 
the roads brought them in conflict 

The act of 1862 created a corporation called the Union Pacific 
Railroad Company, and authorized this company and others to con- 
struct a single line of road from the one hundred- meridian of west 
longitude towards the Pacific Wcean, with these boundaries from 
this meridian westward. One of these branches was to commence 
on the western boundary of lowa at such a point as the President 
should select, and thence to join the main road at the one hun- 
dreth meridian. Specific grants of so much in bonds for each mile 
and for so much land for each mile were made to all new roads by 
the same act. Section 3 of the act, speaking of the Union Pacific, 
the only company chartered by the act, declares that there is hereby 
granted to said Company y, ior the purpose 01 assisting in the con- 
struction of said railroad and telegraph line, every alternate section 
of pub lic lands to the amount of five sections per mile on each side 
of tre railroad, on the line eparens, and within ten miles on each 
side of the road. lt is argued that because the Iowa Branch is si pa- 
rately described as such and the road from the one — dth merid- 
lan of longitude to the western boundary of Nebraska is spoken of 

y the new line of the Union Pacific that no grant Is et for the 
lowa Branch. 

But the caption of the act speaks of a road from the Missouri river 

to the Pacifie Ocean. The grants are made to build this road 
407 ~=— and the branches as parts of it. There is nothing in the act 

to indicate and no reason can be given why the lands on 
each side of the branch should not be given as well as on the main 
road and the other branches. If the lands are not given for the 
branch, neither are the bonds. Yet the President, the Secretary of 
the ‘Treasury and of the Interior, and subsequent acts ‘of Congress 
have all recognized the grant both of bonds and lands as extending 
to this branch as to the points of the road. 

[ do not doubt that there was such a grant intended, and that in- 
tent must control. 

The said act, however (S. 3, 12 U.S. Statutes, 492), only gave five 
alternate sections per mile on each side within a limit of ten 
miles on each side of the road. By section 4 of the amenda- 
tory act of 1864 it is enacted that section three of the orig- 
inal act be hereby amended by striking out the word “five” 
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when the same occurs in said section and by inserting in lieu 
thereof the word “ten,” and by striking out the word “ten” when 
the same occurs tn said section and inserting in lieu thereof the 
word “twenty.” It will be seen on a comparison of the sections 
that as amended it is a grant of ten sections on each side of the 
road wit | ued by counsel for 


in twenty miles theieof. It is arg 
plaintiff that as to the enlarged grant outside of the ten-mile limit 
it is made oy the same act and takes effect as of the same date as 
the grant to the Burlington & M. R. R. R. Co., found in the subse- 
quent section nineteen, and that where-the lines of the road makea 
lap iT) which the right of S{ lection conflicts the alternate odd SeCC- 
tions should have been equally diviced between the two companies, 
and that Lue lands patented LO the defen nit In leu of those ce 
which it was entitled within the limits of this conflict were so done 
in violation of law, and the title void. 

But | am of opinion that the Land Departm: nt correctly decided 
that the title of the Union Pacifie Company Within twenty miles on 
each side of its road was paramount and exclusive. 

Looking LO the certainty that ith SOME portl ns of their lines these 
roads must before their connection run parallel with — other within 
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Lhe twe 09 miie limit ol thre [ nion Pac ie. 1b Seems reasonable that 


Congress, instead of enlarging the grant to this road in general 
; ¢ | ° ‘ , . ’ ° 
terms, used words which made the amendment a part of the orig- 
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nai grant for the purposes ol having it take effect as of the date of 
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Lhat grant. In other words it Incorporal — Deh pro Lune words 
which make that grant one for twenty miles on each side of its 
road. Whether this retrospective character could be given to the 
amendment Ilha case where intervening i@hts had attached we 
need not now decide. Probably it would not; but the Burlington 
& Missouri R. R. R. Co. takes its right by the same statute which 
says that the former act shall read sO aS to Givi the Union Pacifie 
the lands now the subject of controversy. ‘This view would com- 


‘ 
mend itself to Congress by its intrinsic equity, for by it each road 
i i; its a ‘Jil ‘ ) i} bil i4 ‘ pial re i 7 ¥ At CPAaCil POct 
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mets tne iarvesi q lntitv of ian which the SLALULC periiiits, Whille 
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the other construction allows the Bb. & M. Co Lo get all 16 could 
j 1] ' . " | . . : 'e) sari ' l, »s* | 
under all circumstances, the other road losing what the latter took 


within the lap. ‘This comes out of the fact that the B. & M. Com- 
pany was not confined within any lateral limits, while the Union 
Pacific could not go without its twenty-mile limit to make up defi- 
clencies. 

Besides, both of these roads have acquired, in the construction 
given and acted on by the United States, the officers of the Govern- 
nt having prescribed it as the one which should govern 


_ 


, 
408 all their rights, the patents have been issued under it for the 
full amount of all the land which could be so claimed under 
both grants, and innocent purchasers have no doubt become owners 
of much of the land patented to the Union Pacific Company; and 
it is certainly all mortgaged, so that an incalculable amount of In- 
justice would be done by holding all this void and setting aside the 
patents. If the patents are not absolutely void, and only voidable, 
then every principle of equity of the settlement of conflicting and 
11—297 
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doubtful rights acquiésced in by the parties and of the essential 
qui stion of that settlement is opposed to setting aside these patents 
at the instance of the United States. * 

5. There remains one more ground for equitable relief relied on 
by the bill. It is alleged that one hundred and fifty thousand acres 
of land lying on the north side of defendant’s road have been pat- 
ented in lieu of lands found deficient on tne south side of the road, 
and that the lands so patented are void. 

I am of opinion that the act of Congress did not intend to grant 
twenty sections per mile for the road, but ten sections per mile on 


? 


each side of the road: that no right to inke more on either side of 


the read than what ameunted to ten sections per mile on that side 
was conferred. If for any reason the required number of sections 
couid not be found on one side it was, as In the case of a similar de- 
ficiency in the twenty-mile limit of the other road, a loss which Con- 
£ress had mnade no provision to supply. ‘There existed therefore, ho 
power in the office of the Land Department to issue patents for lands 
on the north side for those not found on the south side. If the 
lands so patented can be identified, I think the Goverment is en- 
titled to have a declaration that as to these the patent conveys no 
title. 

but the bill before me does not so identify them. I find no de- 
scription of them by congressional subdivision, nor by reference to 
any patent containing them exclusively, nor by reference to any 
schedule of them. The court cannot declare all the patents issued 
void because there are some lands included in some of the patents 
which there was no right to convey. 

As the bil] stands the demurrer must be sustained. If, however, 
the attorney for the United States thinks he can amend so as to 


identify these lands by specific description he has leave todoso. If 


he does this defendant can either renew his demurrer or answer as 
to that part of the bill. If he renews his demurrer it may be con- 
sidered as overruled. If he chooses to abide the demurrer a decree 
can go for the plaintiffs on the lands so described. If plaintiff abides 
by his bill as it now stands it must be dismissed on the demurrer. 
[Subsequently the district attorney amended the prayer of his bill 
(being unable to describe the lands specifically) & asked that the 
company be decreed to recon vey to the United States an equal 
amount of lands or pay the value of the excess; & to the bill as 
amended the circuit justice sustained a demurrer, being of opinion 
that the U.S. is not entitled to such relief, as neither the specific 
lands nor their value can be ascertained as a foundation for relier, 
nor the value of the lands to be so conveyed. | 
Bill dismissed. 


Upon the back of said opinion appear endorsements in words and 
figures following, to wit: 


No. 113.C. United States vs. The Burlington & Mo. River R’d Co. 
in Neb. Opinion of Mr. Justice Miller. Filed May 5, 1876. Wat- 
son B. Smith, clerk. 


cy yo 
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109 Thereupon afterwards, at me Mav term of said court and 
on the 5th day of May, IS76. the | 


} to } " 
had in said Cause, as appears of record on folio 5! 
court, to Wit: 


pr ceedings were 


Journal C, of said 


r 

om 
| 
i 


UNITED STATES 

Us, 
THE BURLINGTON AND Missourr River RAILROAD CoMPANY IN | 
NEBRASKA. j 


2 cause came on to be heard upon the defendant’s demurrer to 
the bill before his honor Mr. Sadiins Miller, and was argued by 
counsel ; whereupon the said judge found the demurrer not to be 
well taken, as appears from his opinion in that behalf on file in this 
héreupon the said plaintiff moved the said judge for 
leave to amend its bill by Interlining t] : 
150,000 acres of land patented to the d 


road to Sup} ly deficiencies on the south thereof, which b ing allowed. 


, 
4 » * ‘ ’ 
CAUSE ‘ and ‘ 
efenday) r £yry t | . ry, rt] % a hcs 
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! > S Best 


the said bill was further - ard upon the said demurrer: and there- 


9 ’ 4] Fy , 7 = an se 

upon It was ordered. ady leed, and f Sweetin Lnbat Lhe said de tmurrer 
“he } | - ’ v . , ‘ 

pe, and the same 18 he ha tm sustained. and LOoaAL tne said bill pe dis- 


missed out of this court: and thereupon the said plaintiffs, by their 
’ . ! . ‘ 
Counsel, 1) Open court prayed tli} appeal Irom this decree LO the Su- 
' : - " ] , 
preme Court, which is herebv allowed. 


Thereupon, afterwards, to wit, on the 14th day of August, 1876,a 
stipulation Vas ‘filed 1 said case: Which Sal $i pul ition 1s in words 
and figures following, to wit: 


thmair Circuit Court of the United Stat: or the District of Nebraska. 


Tue Unitrep STATES 
Us. - 


Tue Burtinaton & Missourt River RAILROAD IN NEBRASKA. } 


It is hereby stipulated and agreed by and between the attorneys 
for the plaintiff f and defendant in the avove-entitled cause that the 
original maps now attached to the petition in said cause in the cir- 
cuit court shall be attached to the transcript of the petition for the 
Supreme Court, and shall become a part and parcel of said transcript 
the same as if the said maps had been reprainted and transcribed 
from said original. 

JAMES NEVILLE, 
Alf u for the U. S. 
J. M. WOOLWORTH, 
Alt’y for Defendant. 


Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: 

No. 115 >, U. United States vs. B. & M. R. R. in Neb. Stipulation, 
Filed Aug. 14, 1876. Watson B. Smith, clerk. 


& 
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District OF NEBRASKA, 88: 


I, E. D. Frank, clerk of the circuit court of the United States for 
the district. of Nebraska, in the eighth circuit, do hereby certify that 
the foregoing folios, from one to 390, contain true and faithful 
410 transcripts of the 7 etition, answer, petition and ord r for re- 
moval, ré p 1b cation, stip ulation, and decree, pleadings, process, 
and proceedings of record and on file in my othice as said clerk, and 
the eoeeveementa thereon, In the case of The United States vs. The 
Burlington and Missouri River Railroad Company in Nebraska. 
Witness my hand and the seal of said court, at Omaha, this 14th 
day of August, A. D. 1876. 
[ SEAL. | WATSON B. SMITH, Clerk. 


(Indorsement on cover:) No. 146. ‘The United States, a ppellan it, 
va. The Burlin; oton & Missouri River Railroad Compa ny in Ie » RF iy 


Nebraska C. C. U.S. Filed 8th September, 1576. 


411 Exnipir “kK” (T. M. Marquette’s Testimony, C. P. D.). 


Pleas before the Hon. Geo. W. McCrary, } judge ¢ of the circuit court 
of the United States for the district of Nel braska, within the elohth 
judicial circuit, at the term of November, 1880, 


Be it remembered that on the oth day of February, 1879, a bill 
was filed in the office of the clerk of said circuit court; which said 
bill is in words and figures following, to wit: 


In the Cireuit Court of the United States for the District of 


N Ly 9: I, 
P' CDTASKA. 


LORAN CLARKE, on Behalf of Himself and All Others Similarly 
Situated, Complainant, 
Us. 

THE BURLINGTON AND Missourr River RaiLRoapD CoMPANY IN 
Nebraska, Horatio H. Hunnewell, The Board of County Com- 
missioners of Boone County, Nebraska, and 8S. P. Bollman, 
Treasurer of said County, Respondents, j 


To the honorable judges of the United States circuit court in and 
for the district of Nebraska 


Humbly complaining, your orator, Loran Clarke, a citizen of 


] 
| 


Boone county, in the stat Nebr: ska, brings this his bil] of com- 
plaint against the ine “ence and Missouri River Railroad Com- 
pany in Nebraska, a corporation organized under and by vi 
the laws of Nebraska and a citizen of said State: Horatio H. Hunne- 
well, a citizen of the State of Massachusetts: the see" of County 
Commissioners of Boon County, Nebraska, and 8. P. Bollman, 


treasurer of said county, residents and citizens ‘of said State of 


Nebraska, and for cause of complaint showeth unto vour 
honors— : 

412 1. That he is a resident and tax-payer of Boone county, 
Nebraska, and is duly authorized by at least one-third of the 


iad 


Cl ee Mae ge 
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tax-payers of said county, as well in amount as in numbers, to bring 
this bill of complaint as well upon their behalf as his own, they 
being similarly situated. 


2. Your orator further says that the Burlington and Missouri 
River Railroad Company in Nebraska is and has been since the 
‘ 


year 1S 


2 the owner of all the lands and real estate deseribed in the 
list of the same attached to complainant’s bil and referred to herein 
as Schedule “A;” that ever since the year 1872 up to the present 
time all of said lands were and are leg lily subject to taxation for 


i} i . ° : > . .7 ; . 
all legal purposes in the said county of Boone, Nebraska, and ought 


' 4 | a a ae mee og 
In law and eq ull) LO HAVE pala ANG CONLPIODULCG GUPING ail the said 
vears to the sald State 


ortion oF taxes, and the same ougnt in iW nd equity to have 


| 
| . hy id ~1iP } nw + | } t 
veel) pala OY Salad raliroad OMIMpAanNV LO LIC COUN ahd State atore- 


o 
. - ’ . 
said : yet vour orator Ssavs that no taxes of any Kind nor interest or 


] ; . 7 . + " " ’ " ] “— ‘3 > 
ana COUTILS Lnell })1 De] Bete equitable pro- 


penalti - there Ol) have ever be 1) pal D) Salad Yi ilroad Company or 
by any other person upon said lands nor has any person ever offered 
to pay the same or any portion thereof. 

o. Your orator further says that there have been duly and legally 


o SS ae Po —" Re Pn Bice af , ee ae? .f 
assessed and levied upon the sald lands by the propel authorities ol 
» , ] : - - P ee Wes os ] ! } ; 
Boone county, Nebraska, taxes for State, cou y, ana school pur- 


! 
j 


poses for the following years in about the following amounts: 


. _ asaey " 
S15.663 t. 


| EASE ial alk oct ait inaiin aiiiiihiae . “a os isin alec 11.958 O05 
EEE aE armas meyer rom Sync on uve te 


~ é> 


Lp.62S8 ed 


RES: sae : f ne: 15.000 OO 
whicl nS | a ee ee pee » Ota menedien . sani aia 
1ICi), WIth) iCV al iterest, COSLS., And DN bdctitl ae How amounts 
to more than ¢ iehty thousand dol : 
L1S |. Your orator further shows that said Horatio Hunnewell, 
on the 4th day of March, 1878, filed | a f complaint in 
this court against the other named respondents to compel the ean- 
cellation of said taxes su assessed and ) . t said lands and 
to procure a decree of this court holding and declaring that the 
same to be illegal and void; that on the same day, without the issue 
of process, the respondent, ‘The Board of Cou :missioners of 
said Boone County, by M. H. Sessions, a solicitor of this court, pre- 
tended to appear and file a stipulation consenting to said bill being 
taken pro contesso, and to the entrv of a deer favor of said com- 
plainant for the relief prayed, granting a perpet njunction against 
, : ) a5 
the collection of any of said taxes, ANd adecial yr [ne same illegal 
and void and relieving the said lands from thi n thereof, which 


t 
i 
ald ] " ; ‘' " oe werk ; : } 7% +} ' " ‘sy vel : | t 
Said aqecree was aiterwards entered mn) this lI on th —e (THY OF 
' 


——, 1578. A copy of the said bill filed by said Hunnewell is 
hereto attached, marked Exhibit a — and referred to for goreater 
certainty as to the allegations and prayer 
h. Your orator further shows that for the years 1873 and 1874 
there were assessors duly elected and qualified in each of the pre- 
cincts of said Boone county; that it is true, as alleged in the bill 


’ 
? 
‘ 
hi 


tent 
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filed by the said Hunnewell, that the board of county commis- 
sioners of said county for said vears pretended to Instruct the said 
several assessors as therein set forth, but vour orator says that said 
board of « Col Intyv Comin) ssloners had no authority in law to give sald 
Instructions, and. upon lefermation abi belicl, ho cave'then said as- 


' ; a6 % 
SESSOPrs, in makin ea their assessment for suid year, did not re rard or 


I 
follow said instruct ons, but proceeded 1n due torm Or law to assess 
a 1) : A a > ‘ 
and value all lands In (g ecounty tor Salad year suoject to 
114. taxation and did ascertai fair, true value of tl . 
taxation aiidd G1iitl ASCETt ii Lil lf \ i? OQ Lie Sfillie 
‘ et lid } ’ y il, OMe at 4 Trim « L, | —a ‘ bial } _ 
gana ak turn the same at 1ts true assessable valine: that the 
. | j } ; i] } ] , " . ae . : 
assessmenbt and valuation by them made of the lands of said rall- 
. | ’ mo - + ] ‘ 7. t } | } | ) 
roar Company Ui Sal idl years \ i> tre af ‘ i iQ] Ol i LDi€ 
| e 


purposes and was the same as placed upon all other real estate of a 
similar kind in said county. 

Your orator further shows that all of said assessors for said years 
duly subseribed and took the oath of oftice prescribed by law, and 
said oaths were in writing and are now on file tn the office of the 
county clerk of said county. A copy of the oath of one of said as- 
sessors for the year Re hed, marked Exhibit w hy 
ee ee ee ee eee * 1874 Is also at- 
tached, marked Exhibit “B;” tha | 
subscribed and soils sn ante ee thade deve al ollie lor sald years 
of similar purport to those above de signat ted, and the same are now 
on file as aforesaid 

Your orator says that said several assessors for said years at the 
time required by law duly made out their several assessment lists 
or rolls. including the assessnent of said lands. and dul ly retu irned 
the same: into the office of the said county clerk and bo anki board 
of county commissioners; that there are now no oaths and certifi- 


. 


cutes of said assessors attached to the said assessment list, as re- 
quired by section 12 of chapter 66 of the General Laws of Nebraska, 
but your orator, upon information and belief, savs that said assessors 

did take and subscribe said oaths and certificates : ind did attach the 
same to their said lists in the manner provided by law, but that said 
oaths and certificates yt: gee pane er detached from said 


| 7 
eCacil OL Ub pone assessors duly 


lists and mislaid and, after such search as your orators could make 
before b aiehines thin bith eoudd not be found. 
Your orator says that for said years taxes were duly levied upon 


said lands of said company so as afuresaid.duly assessed 
115 =in about the amounts set forth in complainant’s bill. 

6. Your oraior further says that for the years 1875, 18 
and 1Sv7 no instructions of any kind were given to the several as- 
sessors Ol f said county hor any of them concerning the -assessment 
or valuation of property except as appears from the following ex- 
tracts from the proceedings of the county commissioners of said 
county of the dates following: 

February Is i 1875.—On motion, the assessors were furnished the 
same scale of prices of personal property as for the year 1874. 
"sos. *. 7S Gateaiinn. thadidtwenianianel to fur- 


nish the necessary assessment and census blanks to the precinct as- 


“o>” 
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, , ’ . ay 
regard to the valuation of property. 
sé aR on D aT ‘<r {yz Tht | * ‘ry 
February Sth, 1877. Phe 
Lo sell all the personal property and assess 
4 . 
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Vaiuation and examine ench tract ot reai ¢ 
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7. c } ee 
chapter 66 I he General Laws of Neb 
i ’ 
CVey] si Tice ry 1} And now aT At ached | ; 
L-? ' } r , 
county clerk s oles Copies of said all 
a { er | 


as that attached. 


9 r l «es 
Your orator Says that Said several aSSesst) 
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recular and valid in all respects; that the sa 


and the taxes duly and legally levied thereon 


set forth in the complainant’s bill. 
8. Your orator further shows that the of 
the year 1875 duly and legally assessed and 
on the dollar as a special bridge tax 


117 ~=ing bridges in said county, amounting 
Upon said lands, and also levied a |; 


upon the dollar valuation, which upon si 
$1.740.51. and also levied for said years Wn 
tricts of suid county taxes tor the payment ¢ 


. 
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r own diseretion in 
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of school bonds, which said taxes in said several districts amounted 
on sald lands to $958.25. 

Your oratos further shows that for the year 1876 there was also 
duly assessed and levied in said county a land road tax of five mills 
on each dollar, which on the said lands amounted to the sum of 
$1,450.00 ; also a tax in the several school districts for the payment 
of interest and principal of school bonds, amounting on said lands 
to the sum of $1,129.25, and also the county officers of said county 
for said year, to provide a sinking fund for the payment of the 
principal and interest of the bonds of said county therefor duly is- 
sued, assessed and levied a tax of 163 mills on the dollar, which on 
the said lands amounted to the sum of $4,442.27. 

9. Your orator further savs that one-half of the special bridge tax 
levied for the year 1875, as set forth above, was afterwards duly can- 
celled and remitted by said board of county commissioners, and 
there is only a tax of five mills on the dollar valuation now stand- 
ing against the lands of said company. Your orator submits, under 
the advice of counsel, that said tax was duly and legally levied ; 
that said board of COuUTLLY commissioners had full power and au- 
thority to levy the same and the same is a valid and subsisting lien 
against all of said lands. 

10. Your orator further submits, under the advice of counsel, that 
the land tax and tax levied for the. payment of interest and prin- 
cipal of school bonds, as set forth above, for the years 1875, 1876, 

and 1877 are valid and lega!] taxes, 
418 The same were duly and regularly levied for said pur- 
poses; and your orator submits that said board had full 
power and authority to levy the same, and that the same are now 
valid and subsisting liens against all of said real estate. 

11. Your orator further shows that the taxes levied for the year 
1876 for county sinking funds for county roads, and for the year 
1877 for county sinking funds, as set forth above, were legally and 
regularly levied in all respects; that said county had incurred a 
large bonded indebtedness, and that it was its legal duty to provide 
said funds by taxation for the payment of the interest and principal 
of the same; that said taxes were not excessive; and your orator 
submits, under the advice of counsel, that said board of county com- 
missioners had jurisdiction and power to levy the same, and that 
they are valid and subsisting liens against all of said real estate. 

12. Your orator says that all of said taxes for said years, as set 
forth in the complainant’s bill, are and have been for a long time 
due and delinquent; that the same have not been paid nor any 
part thereof; and your orator submits, under the advice of counsel, 
that the same, with the interest and penalties thereon as provided 
ular in all respects and are valid and sub- 


by law, are legal and reg 
sl : a? ’ . ] ‘. ) : , . * . . ” 

sisting liens upon all of the real estate aforesaid and the said de- 
fendant, The Burlington and Missouri River Railroad Company in 
Nebraska, is in law bound to pay and satisfy the same and ought 
in equity and 00d conscience so to do; that said lands have re- 
ceived the benefits of the State and county governments and ought 
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in law and equity to contribute their just proportion of taxes for 
the support of same. 
15. Your orator further shows that in each of said years from 
1875 to 1877, inclusive, the said board of county commissioners 
419 ~— at the time and place required by law, duly held a session as 
a board of equalization for the purpose of correcting all errors 
both in the listing and assessment of personal property and real 
estate and in the valuation of the same. Of the sitting of said board 
for each of said years due and legal notice was given as required by 
law, and of the session of said board in each of said -years the said 
railroad company had due and legal notice: and your orator sub- 
mits, under the advice of counsel, that it was the duty of said com- 
pany and of all persons interested in said lands to appear before 
said board of equalization in each year and make complaint as to 
any errors and irregularities in the assessment and valuation of 
property and of any unlawful assessment thereof; that said com- 


pany in each of said years failed, neglected, and refused to appear 
before said board and question the assessment or valuation of said 
lands, except that for the years 1875, 1876, and 1877 said company 
caused to be filed with said board of equalization an affidavit for 


each of said years complaining that the valuation placed upon said 
lands was too high; that said commissioners refused to allow the 
claim of said company and decided in each of said years upon said 
applications that said assessments were not excessive, to which de- 
cisions said company never took exceptions or took action to reverse 
the same, and your orator submits that said company and all other 
persons are now estopped from contesting in any way the legality or 
regularity of said assessments. 

14. Your crator further shows that in January, 1878, the county 
commissioners of said Boone county and the county clerk thereof 
left said county of Boone and went to Lineoln, in the county of Lan- 
caster, Nebraska; that, as your orator is informed and verily be- 

lieves and he charges the fact to be, thi Vv so went at the spe- 
120 ~—s cial instance and request of said railroad company; that at 

said Lineoln, Ol} the SOth da of January, 1S75, the said 
county commissioners, pretending al said time and place to act as 
the board of county commissioners for said Boone county, met with 
certain agents, attorneys, and officers of the said railroad company 
and with one certain Adam Smith, at that time a citizen of Chicago, 
in the State of Illinois, and your orator is informed and verily be- 
lieves and so charges the fact to be that said parties at said time so 
met togeth r and, confederating togeth r for the purpose of defraud- 
Ing your orator and all other citizens and Lax payers f said county, 
undertook fraudulently and without authority of law whatsoever to 
enter into certain pretended contracts and said commissioners did 
sign and deliver to the said company a pretended contract, a copy 
of which is hereto attached, marked Exhibit “Kk ;” that there was 
ho consideration for sald pretended contract: that said commis- 
sioners at said time and place acted as individuals and not asa 
board of county commissioners, and your orator submits, under the 


‘ 
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advice of counsel, that said pretended action was and is of no bind- 
ing or valid effect whatever. 

Your orator further says that the pretended consideration for 
said pretended action and for the signing and delivering of said 
preten ided contract was the execution at said time and place of cer- 
tain documents, of which copit s are hereto attached, marked respect- 
ively Exhibits “LL” and “M;” the precise name or nature in law 
of which documents your orator, under the advice of counsel, pro- 
fesses himself unable to state, but submits the same to the consid- 
eration of the court; but your orator says there is no warrant in law 
for the execution of any such documents; that said commissioners 

had no authority to accept the same or become parties thereto 
421 and the same cenferred no benefits or rights upon said county 

whatever. 

16. Your orator further shows that at said timeand place the said 
commissioners, pretending to act for said county and as officers 
thereof, and, as your orator is inforined and believes and so charges 
the fact to be, intending to injure and defraud said county out of 
the taxes legally and justly due it from said railroad company, and 
to defraud your orator and the tax-payers - said county, signed a 
writing purporting to be an employment of M. H. Sessions as at- 
torney for the county and pretending t waite rize him to appear in 
court and act for it concerning any litigation brought against said 
county concerning the legality of said taxes,a copy of which is 
hereto attached, marked Exhibit “yi N,” but your orator submits to 
the court, under the advice of counsel, that said commissioners 
acted as individuals and not as officers of said county ; that they 
had no aul hority in law to execute said paper for said county or to 
confer upon said attorney the power and rights therein pretended 
to be bestowed upon him by said county, and that no authority was 
in fact conferred upon said attorney to act for said county in any 
way whatever. 

17. Your orator further shows that he is informed and believes 
and so charges the fact to be, that to induce “re commissioners to 
enter into the fraudulent arrangements aforesaid the said railroad 
company and said Smith agreed to pay and did pay all the ex- 
penses of thesaid commissioners from Boone county to said Lincoln 
and return and all their expenses at said city of Lincoln, and that 
said company and said Smith fraudulently induced said commis- 
sioners to pretend to employ said M. H. Sessions as attorney for said 
county on an agreement that said company and said Smith would 
pay him for said services, and that said county or said ecommission- 

ers need not so do; that said Sessions was so engaged by said 
422 railroad company and said Smith as an attorney to act for 

them and in their interest and against the interests of said 
county, while pretending to act as the attorney thereof,and that his 
fees and expenses for so doing were agreed by said company and 
iid Smith to be paid by them, and that in all that said Sessions 
ad done pre tend ng to act as attorney and counsel for said county 
and for the interest thereof he has, as your orator is informed and 
believes, acted for said company and in its interests, in pursuance 
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of said fraudulent and illegal arrangement made between said 
commissioners and said company and Smith as aforesaid. 

lS. Yourorator further says that of the frau dulent arrangements 
aforesaid the said H. H. Hunnewell had full knowledge and was, 
by his attorneys, a silent party thereto; that in pursuance of said 
fraudulent arrangements the said cause was c ae In a collu- 
sive, clandestine, and fraudulent manner: that said Sessions brought 
the said bill to Omaha, together with the said stipulation and a de- 
cree, all prepared for entry and filed the same in this court, paying 
the fees therefor on behalf of said railroad company and said Hun- 
newell, and endeavored to have said decree entered the same day 
the bill was filed, for the purpose of preventing any knowledge 
thereof to come to the ears of any ol the tax-payers of said county 
until after said decree had been entere Your orator says he is 
informed and believes and charges the fact to be that said Sessions 
was acting and did act in said cause uns 


a) 


r retainer from said rail- 
road company and said Hunnewell or from said Smith and not 
‘rom said county; that he had no authority whatever in fact or in 
law to sign the said stipulation ; that the same was signed and filed 
in fraud of the rights of said Boone county and of the tax-payers 
thereof, and your orator submits, under advice of counsel, that the 

same is of no effect or force whatever, and that the decree of 
t25 this court entered in pursuance thereof was so procured by 


, 


i . } 1? ' = a salt : - . ' | | . 
fraud and eollusion and.is null and void and should be va- 


cated; that: the same was a fraud upon this honorable court and 
greatly prejudicial to your orator and thi DAVers of said B MOLLE 
COUTILS 

19. Your orator further shows that said county of bamn now has 


an outstan ling indebtedness of ab ut Hity thous Ai lo 
several school districts of said county have large outstanding -indebted- 
ness, the amounts of which your ol ‘ator cannot now state: that said 
amount of taxes set forth in complainant’s bill, with interest and 
penalties thereon, when collected and paid into the treasury of said 
county are in law applicable for the payment of said indebtedness 
and Wot ild hearly or quite pay fli‘ cuncei the same; that your 
orator and rs other tax-payers of said county have during said 
years paid init the Lreasury the { uXes levied acvalnst their noc: il 
property and afer estate, and the same fas been applied to pay the 
expenses oO! the Col unty yoverhine nt ane d t pay olf t ant indeb Li <i ness 
thereof; that if said taxes upon said lan Is are, as they ought to be, 
paid and applied upon said indebtedness anil the same is thereby 


, 


cancelled and discharged, your orator and the other tax-payers of 
said county will not be compelled to pay taxes for the payment of 
any part of said indebtedness except what has alrea ly been levied 
against them; but if the said decree so fraudulently obtained stands, 
hen your orator’s lands and all other lands of ae p88 ia said 
county will be holden for the payment and satisfaction of said in- 
debtedness oe will have to pay large and unjust taxes for the pay- 
ment of same; that there is no way of paying off and discharg- 


11g said indebtedness except by the levying and collecting Laxes 
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aa 


each year upon and from the la ids of your orator and of the other 
tax-payers of said county 
424 20. Your orator further Sauys that said indebtedness is at 
least fifteen per cent. of the entire assessed valuation of said 
county; that it is unjust and inequitable that your orator and the 
tax-payers of said county similarly situated should be compelled to 
pay said indebtedness, and that the lands of said railroad should be 
discharged therefrom : thi il LnbV aPrrangelns nt to th it effect. su hh) as 
has been attempted by the rail of said several respondents, would 
greatly wrong and injure your orator and the tax-payers of said 
county ; that thereby the lands of your orator and the said tax-pay- 
ers in said county would be greatly reduced in value and wouid be 
and become nearly Or quite worthless. 

21. Your orator further shows that at a mass meeting of the tax- 
payers of said county lately held the said pret nded action of the 
said county commissioners was expressly disaffirmed and your ora- 
tor was authorized by said tax-payers to bring this his bill as well 
for them as for himself. 

, mane orator further shows that if said decree is permitted LO 
stand as the yu - ment of th court, although so obtained by the col- 
lusion and fraudulent conf lerating together of the said several re- 
spond nts, as well as of the said Adam Smith, who pretends to have 
some interest in said taxes and in said decree—the exact nature of 
which is unknown to your orator and he cannot now state—your 
orator.is without remedy unless permitted to maintain his bill to 
set aside the same. 

23. That the matter in dispute berein is more than five hundred 
dollars, aies of costs 

That if said decree stands, then it will occasion a multiplicity 
of suits by the several tax-payers of said county to recover back 
the taxes paid by them levied in the same manner and for the same 

years as the ones above described, and many of which have 
125 been paid by said tax-payers under protest. 

25. Your orator represents that Horat tio H. Hunnewell, who 
was complainant in said bill, is a stuckholder of the said -railroad 
company, and as such filed said bill for relief, but your orator, upen 
information and belief, alleges and avers that said railroad company 
was the real party complainant in said case and, fraudulently con- 
splired together with the said board of county commissioners and 
with said Sessions, caused said bill to be brought in the name of said 
Hunnewell for the sole and only purpose of obtaining jurisdiction 
for said bill in this court, all of the other parties thereto being citi- 
zens of the State of Nebr: ska : 

26. Your orator further refers to the proceedings and records of 
this court In said case mentioned above to more fully show, reference 
thereto being had, the nature of said proceedings, the facts alleged 
in the bill filed therein, and the various allegations concerning the 
sume, as herein made. 

Your orator further shows that he had well hoped that the 
said respondents, well knowing tlie decree aforesaid was so fraudu- 
lently obtained, would not have insisted upon the same, but that 
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sald company would have paid the full amount of said taxes as they 
In equity ought to do, but now so it is that said respondents pre- 
tend that said decree was fairly and properly obtained, and that all 
of said lands are relieved and freed from the lien of said taxes, and 
that the same are cancelled and adjudged to be null and void, and 
the said company still refuses to pay the same or any part thereof. 

All which comngs, actings, and pretenses of the said defendants 
are contrary to equity and good conscience nd tend to the manifest 

wrong, injury, and oppression of your orator In the premises. 
126 In tender consideration whereof and forasmuch as your 

orator is remediless in the premises at and by the strict rule 
of the common law and is relievable : pert in a court of equity ; 
where matters of this nature are cogniz ry and relievable— 

To the end thereof that your orator, as well as all others similarly 
situated, may have that relief which they can only obtain in a court 
of equity, and that the defe ndants Inay answer the premises, but not 
upon oath or affirmation, the benefit whereof is expressly waived by 
the complainant; 

And that the said decree declaring the said taxes illegal and void 
and perpetually enjoining and restraining the coilection of them 
and all of them Inay, for the reasons and under the circumstances 
aforesaid, be set aside by this honorable court and declared to be 
fraudulent and void, and that said taxes and all of them may be 
examined by the court and declared valid and regular and subsist- 
Ing liens upon the real estate deseribed herein, and that if the court 
shall find any of said taxes illegal and void the defendant, The Bur- 
lington and Missouri River Railroad Company in Nebraska, may, 
by the decree of the court, be ordered to pay Into court for the use 
and benefit of said Boone county such amount of taxes, with legal 
interest and penalties thereon, as may by the court be found to be 
valid and legal as a condition precedent to the granting of any re- 
lief in favor of said company or said Hunnewell as against the lien 
or collection of said taxes; that the defendants and each of them 
be perpetually enjoined from compromising, cancelling, or remit- 
ting, except upon full payment thereof, any of said taxes so found 
by the court to be valid and legal, and for such other or further re- 
lief as the nature of this case may require and to your honors seem 

meet— 
27 May it, please your honors to grant unto your orator a writ 

of — na to be directed to the said Horatio H. Hunnewell, 
the Burlington and Missouri River Railroad in Nebraska, the Board 
of County Commissioners of neg county, Nebraska, and 8. P. Boll- 
man, treasurer of said county, there ‘by commanding them and each 
of them, at a certain time al under a certain penalty therein to 
be limited, personally to appear oleae this honorable court and 
then and there full, true, direct, and perfect answers make to all 
and singular the premises, and further to stand to, perform, and 
abide such further order, direction, and decree therein as to your 
honors shall seem agreeable to equity and good conscience. 

And your orator will ever pray, &c. 

JOHN M. THURSTON, 
Solicitor for Complainant. 
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THE COUNTY OF BOONE Vs. 
UnirepD STATES OF AMERICA. } 
District and Slate of Ne braska, Douglas County, } 


» & . . 


LORAN CLARK, being duly sworn, says lie is the complainant in the 
foregoing bill of complaint against the respondents therein named: 
that he has heard read the above bill and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters which are therein stated to be on his information and be- 
lief, and as to those matters he believes it to be true. 


LORAN CLARK. 


Subscribed in my presence and sworn to before me this 4th day 
of October, 18738. 
[ SEAL. | THOMAS 8S. McMURRAY, 
Notary Public. 
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Unitep STATES OF AMERICA, } 
pete wip yk aa 


I, Watson B. Smith. clerk of the circuit court of the United States 
for the district of Nebraska, certify that I have compared the an- 
nexed copy of schedules attached to bill in case of H. H. Hunne- 
well vs. B’a Co..Com’rs of Boone County with the original on file in 
this office, and the same is a correct transcript thereof and of the 
whole of said original. 

In testimony whereof I have caused the seal of said court to be 
affixed, at the city of Omaha, in said district, this 27th day of Jan- 
uary, 1879. 

[ SEAL. | WATSON B. SMITH, Clerk. 
EXHIBIT “A.” 
Assessment of 1873. Oath of Office. 


STATE OF NEBRASKA. | 
Boone County, 


ao a 


I, Albert Dresser, do solemnly swear that I will support the Con- 
,titution of the United States and the constitution of the State of 


= 
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Nebraska, and faithfully and impartially perform the duties of the 
office of assessor as provided by the condition of the bond above 
written, according to law and the best of my ability, so help me 
God. 

(Signed) ALBERT DRESSER. 


Subseribed and sworn to by Albert Dresser before me this 23d 
day of October, A. 1). 1SS2. 
WILLIAM J. NELSON, 
County Clerk. 
i 


endorsed: Oath of office. 1873. Albert Dresser, assessor Man- 


chester precinct. 
Exuipit “ B.” 


a lshland Precin f | 


432 Strate oF NEBRASKA, |. 
Boone County, } a 


[, William Weitzel, do solemnly swear that I will support the 
Constitution of the United States and the constitution of the State 
of Nebraska, and faithfully and impartially perform the duties of 
the othice of assessor as provided by the condition of the bond above 
written, according to law and the best of my ability, so help me 
God. ; 

(Signed) WILLIAM WEITZEL. 

Subscribed and sworn to by William Weitzel before me this 5th 
day Ol Dec mi ber, A. |). LS7o5. 

JOHN PETERS, 
( ounty Clerk. 


Endorsed: Oath of office of William Weitzel, assessor for 1874, 
Ashland precinct. 


Exuipitr “CC 


Assessment of 1875. WS. Long, Assessor Beaver Precinet. 
STATE OF NEBRASKA, | 
Boon County, j Ks 
l, WS. Long, do solemnly swear that I will st pport the Consti- 


tution of the United States and the constitution of the State of 
Nebraska, and faithfully and impartially perform the duties of the 
office of assessor as provided by tle condition of the bond above 
writtel, according to law and the best of my ability, SO help me 
God. 

(Signed) W. S. LONG. 


Subscribed and sworn to by W.S. Long before me this 7th day of 
December, A. D. 1874. 
JOHN PETERS, 
County Clerk. 
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Endorsed: Assessment of 1875. Oath of office W. 8S. Long, as- 


sessor Beaver precinct. 


Exurpit “ D.” 


oe 
STATE OF NEBRASKA, | . 
Boone ¢ ounty, } 4 
433 [, William Weitzel, do solemnly swear that I will support 4 
the Const itution of the [ inited states and the « ns ition of 
the State of Nebraska, and faithfully and impartially perform the } 


duties of assessor as provided by the conditions of the bond above 
written, according to law and the best of my ability, so help me 
God. 

(Signed) WM. WEITZEL. 


Subseribed and sworn to by Wim. Weitzel before me this 4th day 
of Jan’y, A. D. 1876. 
JOHN .PETERS, 
( ounty (Lerk 
Endorsed: Ashland pre cinct, 1876. Wm. Weitzel, assessor. Oath 
of office. 


Exuipit “ F.” 


me , » Bl eeamnm : 
STATE OF NEBRASKA, ' 


Boone County, 


[, H. Funrue, do solemnly swear that I will support the Consti- 
tution of the United States and the constitution of ) 
Nebraska, and faithfully an: 


mM parlially perform Lil 
. - y 4 
othee ol assessor as provider 


’ | y nr '’% t } ] | 
UY LNe CONaCILION O] the pond above 
. ’ . 7 ’ j ’ . j ; ’ 
written, according LO iaW and tne best ol Iny abllity, so heip me 
~ . i 
(sod. 
(Qi. rl \ 4" yuAT TY 7 7 
(Signed) H. FUNRUE. 


Subscribed and sworn to by H. Funrue before me this 23rd dav of 
Dec., A. D. 1876. 
JOHN PETERS, 
County Oli rk. 
Endorsed: Assessment of 1877, Shell Creek precinct. H. Funrue 


4 


) 
assessor. 


EXHIBIT “ G.” 


I, N.C. Kilborn, precinct assessor in and for Manchester precinct 
| i 


a ee ee oe | , . ine 
in Boone county, Nebraska, do solemnly swear that the value of all] 


, 


. Tet us , Vet ty P ] » 2 Hy F . . ? 
propel LY, Moneys, aba Credits, oF w hich a statement has been made 


} 
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’ 


and verified by the oath of the person required to list the 
‘ t ’ : . 
154 saine,is hereby truly returned as set forth 


— a 


: 3 n such statement; 

that in every case where *I have been required to ascertain 
the amount of value of the prop rty of any person or body corporate 
| have diligently and by the best means in mv power endeavored 


~~ a =, , 4] ie i 
LO ascertain the true amount and value. and Mat. as verliv DbDelleve 


’ | 
j { | ; e { | } . , } | > 
tne luli Vaiue thereo! 1s set forth 1n the |: Irhb,and that 1n no 
’ ’ . . ’ . : 
case have | knowingly omitted to demand of any person of whom |] 
Wa y* quir | 7, ‘ |. 7 > ref + be ‘ ‘| ‘¥ , 5 ] F ’ | 
wails ACU sii CA »>TNAKEe at re | 5 CLELTITICIII Ji \ i PLail <i ae Veli lf ri ibis 


1 tx» | ._ ae «@ .¢ } — Pe : ; . es 
property which he was required by law to list, nor have I connived 


—~ 
~~ 
— 
~ 
— 
“ 
- 
~ 
—£ 
— 
ay 
~ 
- 
al 
” 
— 
~~ 
— 


il “airy Vio ation OO] CVAaSIlO 


- 
* 


plats } ; ’ 
reiation to the assessment ol DFrOperLcy ior LA iO1] 


- . ' . " 
Ssuoscriped and sworn to befor me Tt IS TUL) ¢ 


JOHN PETERS, 


endorsed: Assessment of 1875. N. C. Kilburn. assessor Man- 


° , 
. ’ ’ ; 
Boone « ntv. Nebra 1 «do sole raiu , | 
Dro riy I meVvVs, ANA I 11ts, O] \ | nt nas ft I) trdeicit 
. os ’ , 
and vel i DY oath ot the perso st the same, 18 
' 
nerevy truly ret Irned as set forth ] | . li Laat nm every 
: ? 
cnse W I | have been required to as l unt or vaiue 
i . , 
or any property of anv person or DvD | mauve ad rently 
‘ i . ; , . 
and DY Lin best means th my POW?! ae ed to scertain tne 
’ ? + ’ 
irue al uUuntandad value, and that, as t ve Loe Tu Valu 
, : 
thereof is set forth in the above retur 1 no cast 
’ | 
<NOWINGIVY OIMIlt LO demand Ol 4 vwnom Was 
‘ 
re lired to make 1a statement oO Intand vaiue ol 
{o> is atte £08 , y | 
to) IS Droperueyvy Wilictil he Was Teaqull it ) . no ave 
‘ 
} . ] ‘ . £ 
| econnived at any violation or evas y of t require- 
, 2 7 . } . 
ments of the law in relation to the ass [ tr property tor tax- 
cLLiIOn) 
»* ’ 4 Y 7 
Foi@ned |} H \\ j L\PPING 
, , , ’ ’ 
Subseribed 1n my presence and sworn to mine this oth day 


Endorsed: Assessment of 1876. H. W. Lapping, assessor Beaver 
precinct. 
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EXHIBit “ 1.” 


Tue Srate or NEBRASKA, | _. 
Boone County, a , 


I. J. Widaman, precinet assessor in and for Oakland precinct, in 
Boone county, Nebraska, do solemnly swear that the value of all 
property, moneys, and credits, of which a statement has been made 
and verified on oath of the person required to list the same, is 
hereby truly returned as set forth in suck statement; that in every 
ease where I have been required to ascertain the amount or value of 


the prope rty of any person or body corporate have dilt "( ntly and 


: 
) 


by the best means in my power endeavored to ascertain the tru 
. D thas ] See ) 
amount and value, and tha [| verily beiteve, the full value 


thereof is set forth in the above returns, and that in no case have | 
knowingly omitted to demand of any person, of whom I was 
required to make it astatement of the amount and value of his 
property which he was required by law to list, nor have I connived 
at any violation or evasion of any of the requirements of the law 
in rélation to the assessment of property for taxation. 


(Signed) J. WIDAMAN, Assessor. 


[ SEAL. | Subseribed in my presence and sworn to before me this 
2d day of April, A. D. 1877. 
JOHN PETERS 


ij f V, ri, . 


; 


( oun 


— 


Endorsement: Assessment of 1877. J. Widaman, assessor Oak- 
land precinct. 


436 Instructions given to assessors at a mee os 1g of the Board of 
Commissioners of Boone County, Neb., d February Ist 


1875, were in substance as follows: 

“On motion, the assessors were furnished the same se: 
of personal property as for the year 1874,” which is all the instruc- 
tions given relating to assessment of property for the year. 

Instructions given to assessors at a meeting of the Board of County 
Commissioners of Boone County, Nebraska, held on the 7th day of 
February, 1876, were in substance as foliows : 

“On motion, the clerk was instructed to furnish the necessary 
assessment and census blanks to the precinct assessors and to notify 
the assessors to use their own discretion in regard to the valuation 
of property.” 

At a meeting of the Board of County Commissioners of Boone 
County, Nebraska, held the 5th day of lebruary, 1877, the follow- 
Ing appears of record ; 

‘The assessors were instructed to see all the personal property 
eid ainee the same at a fair cash valuation and examine each tract 
of real estate.” 


ale of pric S 


-. 
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At a meeting of the Board of County Commissioners of Boone 
County, Nebraska, held Mareh 24th, 1876, the following appears of 
record : 

‘On motion, the treasurer was instructed to collect only one-half 
of the special bridge tax charged on the tax list of 187: 5,” as that is 
all the law allows.” 


? 


hereby Ct rtify that the following-des ‘ribed papers hereto attached 
are correct 1» Mel taken from the records ol the clerk’s othee of 
Boone coun Ne bri iska: The ont thy of oth of Albert Dresse r, as- 
sessor for 1373, sworn aaa 23d, 1872: oath of oftice of William 
W eitzel, assessor for LS7 L, SWorl Decem|! er oth, IS7jo: oath of othce 
of W. 8. Long, assessor for 1875, sworn Dee. 7th, 1874; oath of 
office of Wim. po me el 1876, sworn to July 4th, 


we 
— 


Od 1876: oath of office of H. Funrue, assessor for 1877, sworn 
December 23d, 187 >: that all assessors in the county sub- 
scribed to the same oath in those years. ‘The following oaths were 
ittached to the assessment returns of the assessors as represented, 
and that the same oath was subscribed and taken by and attached 
to all the returns of all the assessors in Boone county, Nebraska, for 


Siceeaie sana Oath of N. C. Kilburn, assessor for Manchester pre- 
cinet, 1875; oath of H. W. Lapping, assessor for Beaver precinet, 
1S76, and ee assessor for Oakland preemet in 1877; 
Instructions LO assessors el uary Ist, IS/o: 1 structions to assessors 
February 7th, 1876; instructions to assessors february Oth, 1877, 
and the red iction of speci al yoy tax March 24th, 1876 

Witness my hand and official | seal. at Albion, Neb.. this 30th day 

f March, A. D. 1878. 

| SEAL. | JOHN PETERS, 
County Clerk. 


(Copy.) 
LLIN¢ OLN, N] BRASKA, Jf tuUaTry Oth, L878. 


Memorandum of an agreement made by and between the Burlington 
and Missouri River Railroad Company in Nebraska, first party, 
and the County of Boone, Nebraska, by its commissioners, of the 
second part, and the Nebraska Land and Live Stock Company, 
of the third part 


W hereas parties of the Ist and 3d parts have this day entered into 
an agreement and bond for the performance of certain obligations, 
conditioned on the absolute release b\ the said party of all illegal 
taxes levied upon the lands for the first and third parties in the 
county of Boone, Nebraska, for the years ISio t fil nad ISi7 é, INC lusive 
Now, therefore, the said party of the second part hereby agrees, by 
its commissioners and by its authorized attorney, M. H. Sessions, to 
enter Into the necessary stipulation and to have decree of court en- 

tered up in the circuit court of the United States for the dis- 
438 trict of Nebraska eradicating the whole of the taxes now 
charged against the lands of the first and third parties for 
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the above years, all of said taxes havin 
upon as being il id yoid., 
(Signed) THOMAS I. WILKINSON, Chairman 
EDWIN BROADBENT, 
T. H. BOWMAN, Co. Com’r 
M. H. SESSIONS, 
Alto 


‘7 
— os 
‘ 


~ 
— 
—y 
~ 
~ 
— 


Know all 


t } ore — re fF } ’ } T> 
date July l7th, 1877 naving veen mad vy the county ol boone, 
7 . ‘7 ° = = me 
through its commissioners, and one Adam Smith, of _hicago, Iiill- 
. . ' . ; . . " ' " 
nois, Wherelb the second party agreed to make the purchase ol cer- 


tain lands of the Burline On ana WLISsOUrI INIVEe! Railroad in Nebraska 
x 


; ’ , x } j ' } ’ ~— ’ 
cy ’ ‘ if > ‘ : = } ’ 4 ; . ‘ 8 
ana LO pay ait i@€Val taXeS AaSSCSSCU mereoh ior vine veal ioOs¢o ana 
° « 
7 vet fs . £ al otcat — . . of . 4] . mre or tes , 
thereaft: | alita tU iLiciiv't Cel cLitl Liii}? Ove tiie i i tUiat COUTLLS Ol boone, 


? 


lt} consideration OO} whi nm tae county conmissioners oj] sald county 


. : ; eee a. 
agreed at some future day to take the necessar, legal steps fol the 
‘ . “ ‘ ‘ 
Wiping oul Of all the lilegal taxes Cialmed to be due upon the lands 
7 - > 5 & } # . . cee . ’ > io ] ' . — - 
O] the said Burlington and Miussourl Rive! Railroad Company 1h) 
* 5 ‘ ae { : i . ~— en . — 4 | eee “ — > ‘a ’ come 
Nebraska ior the vears lsd 1O/44, 15/0, 19/0, and Sia 
And whereas ond party | irtly completed the improv 
ANd Whereas tile SeCol) party has partiv completed the lmprove- 
| » ’ a 
] i | ‘ » ] — . ' — : + 4 | . ; : " 
ments agreed Upon and has entered into a bond tor the completion 


of the same 


’ ? ’ ° . . 
And whi reas the second party 1s how prepared to enter Into the 


- oe : :, , . , . 
. J el ey 7 ‘ a ? . ; ~<y Y ) 7 . , . v6 . ‘ 
necessary obligations for the payment prompt hereafter of the legal 

taxes ; 
\} } var | } +} rmm?Tyy ene ry) } ; ,) ' } a hy} iF etal 
4 ene yy ait itas Lilt COULLYS COTITIILTIISSIOTI rs have tps « it \ LEtA CT) 
139 ] ve ory | rei gett } for hy winino | 1} ¢hy 
i ae Live necessary MMai AULIVULL IU Lie Wipe out Ol i] LiL’ 
: } : : ) } } ' * 4 
illegal taxes claimed to be due for the said years above men- 


is ] 
Lioned 
] | : . | <4 - \ +] Bes . oe rr ~ 
And Wilt reas Live Sci itl \dam Smit nas transterred ilisS I’! 


; ’ ’ ’ ; : ‘ ' 
; ' . *% at j . ’ rsd aa 7 . ‘ | 7 crs " . " , 
Lie Nebraska Land and Live , ck Company, Which sald company 


5 8 , F , , ,* ° . ’ | } ‘ ; , 
has assumed all duties and obligations OF sald Adam Smith: 
rr? : j " ° a } : } | P ’ ; ‘ ] ) “ Ba 
Cherefor Lis herevbv agreed and the Nebraska Land aba Live 


\ ae ’ . ‘ ins . > — } . . ; ] ‘ ] ; i ° 
Stock Company DOINGS 1t§ell In the sum ol en tnousand aoiiars 


vears 1575 to 1882. 1nelusive 


($10,000) to pay ail legal taxes for 


— 
-~ 


which may be levied upon the lands purchased by the said Nebraska 
Land and Live Stock Company from t | 
the COUnLY of B Ove, Nebraska, and the said Nebraska Lan 
Live Stock Company hereby binds itself under the same penalty as 
above stated LO pay all Luxes which may be levie d Upon ‘the lands 
of the Burlington and Missouri River Railroad Company in the said 
county of Boone, Nebraska, for the said years 1878 to 1882, inclu- 
sive, should said railroad company fail to pay the said taxes. 
Signed) NEBRASKA LAND AND LIVE STOCK 
COMPANY, 
By ADAM SMITH, Pres’. 


) } 7) } 
ne sald raliroad compa 
‘ 


been examined and agreed 
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The Burlington and Missouri River Railroad Company in Ne- 
braska binds itself in the sum of ten thousand dollars ($10,000) to 
pay all legal taxes for the years 1878 to 1882, inclusive, upon all its 
lands in Boone county, Nebraska, wbich have not been absolutely 
sold and deeded to the Nebraska Land and Live Stock Company OF 

~~! LO other parties. | 

(Signed) BURLINGTON AND MISSOURI RIVER 

RATLROAD COMPANY IN NEBRASKA, 
A. E. TOUZALIN, Land Commissioner. 


I, John R. Clark, of Lineoln, Nebroska, do here- bind myself in 

the sum of ten thousand ($10,000) dollars for the performance 

40830 by the Burlington & Missour: River Railroad Company in 

Nebraska of the above obligat on as entered into by the said 

railroad company should said railroad company fail to carry out 
Lne obligation iis therein stated. 


(Signed) , FOHN R. CLARK. 


Exuipit “ M,’ 


(Copy.) 
in pursuance of a certain contract entered into by Adam Smith, 
of Chicago, Illinois, with the county of Boone, Nebraska, for the 
7 compl Ling of a certain road Irom Albion, the county-seat of sald 


ty, toa point on the Union Pacific railroad, said road having 
now been partly COonIp leted : 
Now, therefore, the Nebraska Land and Live Stock Company doth 


by this bo 


| nd bind and obligate itself in the sum of ten thousand 
(S1LO.000 d llars Lo ¢ OM} le ite the sal 1 road, as shown fort I) in t he 
sald agcreemell with the pure: B MOTLe COUNLY, within the tim e ol the 
sald contract encere “dd Into by the =f \dam Sm if th, the In ention 
of this bond being to obligate the said Nebraska Land and Live 


a) 


‘ 1 ‘ : ny ' . . - 41 - } 
stock Company in the sum o! ten thousa dollars ($10.000) for 
a * 


. » @9 , ' } } 4] | , 
Line dil periormance DV lhe sala Adam Sm } of Lune agreement 


. 


(Sioned) NEBRASKA LAND AND LIVE 


That whereas the taxes on the lands of the B. & M. R. R. Co. in 
Nebraska in Boone county, both Siate, county, and shool taxes, are 
unpaid for the years 1878, 1874, 1570, 1576, and 

the said coIn pany disputes the gality of sald Luxes and it is neces- 


| LS/ and whereas 
ie! 
sary to test their legality: 


; ‘Therefore be it resolved that the board — M. rs, | Sessious 
as its attorney to defend auhy sult that may » brought against 
4 | Lhe county or LO bring any sult he m: L\ deem best to test the 

J 


“a. lee; lity of said Laxes, and if he deem that any of said taxes 
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are illegal he may make such compromise in the matter with the 
company as he may deem best for the interests of the county in the 
premises; and the said M. H. Sessions is hereby authorized to enter 
an appearance for the county of Boone, Nebraska, in any suits 
which may be brought by the said Burlington and Missouri River 
Railroad Company in Nebraska or by any stockholder thereof, and 
to take action as directed by said commissioners, and to waive issu- 
ance and service of a subpoena in the case. 
(Signed) THOMAS T. WILKINS, Chairman, 
EDWIN BROADBENT, 
T. H. BOWMAN, Co. Com’rs. 


Lineoln, Nebraska, Jan’y SO0th., 1S7S. 


Attest: JOHN PETERS, 


County Clerk. 


EXHIBIT “ A.” 


To the honorable judges of the United States circuit court, district 
of Nebraska: 

Horatio H. Hunnewell, of the city of Boston, in the State of 
Massachusetts, brings this bill, as well on his own behalf as on be- 
half of all others similarly situated, against the Burlington and 
Missouri River Railroad Company in Nebraska, the Board of 
County Commissioners of Boone County, and 8. P. Bollman, treas- 
urer of said county; and thereupon your orator complains and says: 

The said railroad company is and forsix years and more last past 
has been a corporation organized under the laws of Nebraska, with 

full power to build the railroad hereinafter mentioned. 
442 By the act of Congress approved on the first day of July, 

18382, entitled An act to aid in the construction of a railroad 
and telegraph line from the Missouri river to the Pacific,and to se- 
cure to the Government the use of the same for postal, military, and 
other purposes, the Union Pacific Railroad Company was authorized 
to build a railroad from the 100th meridian west to California, and 
also another road from the Missouri river to said 100th meridian, 
at which 100th meridian said two roads were to form a junction, and 
to aid the said work every odd-numbered section of land not other- 
wise disposed of, to the amount of five alternate sections per mile 
of said road and within the limits of ten miles thereof, was granted 
to said company. 

By an act amendatory thereof, passed on the 2d day of July, 1864, 
the Burlington and Missouri River Railroad Company was author- 
ized to extend its road in Iowa from the point at which the same 
should strike the Missouri river, through the then Territory of Ne- 
braska, to a point or junction north with the said Union Pacifie 
railroad not further west than the said 100th meridian, and every 
alternate odd-numbered section of land hot otherwise disposed of, to 
the amount of ten sections per mile on each side of said road, on 


| 


at 
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the line thereof, was granted to the said company; and said com- 
pany, by proper proceedings in that bel lf, in pursuance of the re- 
quirements of said act, secured the said patent, and afterwards, 
under and by authority of Congress, assigned the said grant and all 
its rights, privileges, and franchises to build said road to said de- 
fendant bees a 
The said Union Pacific Railroad Company commenced the construe- 
tion of its road from a point on the Missouri river in section 10, town- 
ship 15, range 13, the same having been duly fixed in that behalf by 
the President of the U1 ited States, on or about the Ist day of 
143 January, 1864, and constructed the same to 100th meridian 
by the first day of July, 1867, and secured the acceptance 
thereof by the proper officers of the Government, as In the act first 
above entitled required, and has performed such other acts and 
things as In the two several acts of Congress above mentioned re- 


he said deft nd; nit } valirond COTM pall) ib tii the tly day of July, 
1) 


LS6o. COME need | { CONSLTUCLION Ol IES roid irom ii point in Ser. 
tion 18, township 12, range 14, at which the said lowa Company’s 
road struck the see river, and continued the said work so that 


on the 4th day of November, 1872, it ¢ yn pleted the same for a dis- 
nt of junetion on the said Union 


— 


tance of two hundred miles to a po 
Pacific railroad 
On the 15th day of July, 1865, it established a8 a of its road 


‘eee rf at ) 
and filed a map thereof with the Secretary ot ‘Interior. After- 
] | ] . ] , i ' } aif ] , 
wards the line of a part ol said road Was 10] apie ails dentinal 
by aut hority of Congress, but 1n nowlse so as to affect the extent or 


limits of said grant, and the said work was duly accepted and up- 
proved by the proper officers of the Government, so that it became 
entitled to the lands so as aforesaid errant d to it. 

The act above referred to, approved on the 2d day of July, 1864, 
so far amended the act first above entitled as to enlarge the grant 
to the Union Pacifie Railroad Company from five to ten sections 
per mile Ol] each side of its road and within the limits of Lwenty 
miles thereof for the reach of road extending west from the said 
100th meridian. It SO happe ned that the line of the sald Union 
Pacific Railroad Company’s road from the Missouri river to the said 


LOOth meridian and the line of said defendant's road were so near 
each other that él large part of the lands cranted tO said defendant 


company, being within twenty miles of its line and on the north 
thereof, was within the tract of land which was more than 


144 ten and less than twenty miles distant from said Union Pa- 
cific Railroad Vompany 's road, and besides such lands in the 


said defendant company’s grant there were also large bodies of land 
disposed of by Congress before the said grant took effect. 

About the vears 1567 ad LS6S the question of the rights of the 
said LWO railroad Cond pahnles respective L to the tracts ol land more 
than ten and less than twenty miles from the Union Pacifie Rail- 

b el land department 
of the Government, and by the officers thereof it was held and de- 
termined that the aforesa id amendment of the first above entitled 


44—297 


——) 


— 


road Company ’s line was agitated by t 


— 
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act extended tu the grant olf 
Company made in aid of its 
said meridian (100th), so that 


: ] ‘ala nt ~~ 
ence to said aqaerendant railroa 


‘ } ’ 


everv alternate odd-number 


within the limits of twenty mi 


; ; esa ern ae 
the aforesaid Union Paeifie Railroad 
rvuad from the Missouri river to the 


said company was entitled, in prefer- 


3 eh qe 
| ecompany.to all lands which were 
| tion on each side of said road 


, , 
Wi Ih DUrsuAance OT SUCH adever- 


mination thre said VWilit Cia * | ene issued certineates iol all 
‘eae 2e : wear | P _— ~~ 
such lands, being all Lube lahnas ulid sed ol and 1h the oda-nuMm- 
: : : , 
bered sections which were with lin nty miles on the 
north and on the south of said | Tt) acini ik ond @ompanvs 
. . . » ’ 
line. and so lt happened tbat (js Ol ld not so 
6 «CUS 
’ . 7 ] ~ leat } , > ’ ’ 
awarded to the said Union Paeifie Ra id Company which were 
enh ain “- fs 
Within twenty miles oF Salad aet 1b COMIPAaANVS Iti were 1nSUlil- 
7 “ " 
cient to answer thi orant to it to if } | PAiberh + SeC- 
. _ " + . j j 1 ’ ' ~é 
Lions pel mle on eacu §$1de OF Its 1 lL, alia | nev aly inted 
hamapr , ; 
LO One miiiion LWO ii ‘ i | LA | ; ‘ ce i ' ‘ 
; } | a G } ] i} 
> » . } . : > ¢y7 “<i sq Vea. >} oy Ba ; , 7 e+ " 7% n 
In colseg Uehce Ji idl Pieses ‘ j \ aLiiti Sele. i tiii sca Yoo & l Liat 
, ‘ ' “+> " kL ; | l, . ? . 
veal 1872 the otheers of the land d L7OVel leh set 
a {4 ‘ attr ivot v. ‘ ' . Oy | ; ) t ¢hy 
tii LO ‘ i sA1d tit t Lerieen ( 53 i . i) ~ ‘ ri tii is (?} | > 
‘ ’ J 
| 1D Government to the mount oT { C Milo two hun- 
y 7 ; y j 47 + . 
] , » oe 
qgreqd LUO isatila ‘ | 5 Lv wo IT? \ i j Sil iG tat i eC] - cl pal oO] 
. . ; j : >» » 
which lands north ‘ 4 { A i i' id i ; ‘Ji o i ‘ »] i ‘ 11¢ R tlroad 
é& } ] ‘ ] ‘% : cy " : . ] j : . 
Companys road, and during sald year pat Ss Wel issued therelol 
. . e | 
] ail ] 4 i 7.45 a . 4 se 4 ] | " * 
to the sald detendant compan 1A pal Said l iS al WILDIN 
a1 . ‘ ' y ? , t } ' . 1 } ] . } 
the said COUNLS L?i B ' ‘ cc iit! il peal i ‘ ‘ ie i i | i . i ‘1 medu 0 
és 7 | | Te . a { , ; 
A attached to the original Dlil OF your « tol 
Your orator iurtber represents that th ¢ Was NO asSsesstipenht of 
| } } - ? 4 ' ! — cy 
‘sy? “> v«, “yf ’ ’ he " ; ’ ’ ’ ’ 
t| oe Sciiil reali estate L/}i Sci i j ] i id] peeeere i i Lilt Ve l 1 i) ioio 
‘ 
4 , , , 5 , 
tbat the persons who pr rended » A as ssessors Ih the various 
hs Pos : r. ;y ? ’ ] ; , ? | , . ‘ 
precincts of said county do no rFO(POT vil > i Feat estat ssCss 
. ; 
Lhne same or ascertain the vaiue of any ot the tracts thereol UL TOl- 
| wed t] " — tu eat ) fyT t | 7 ; ] ’ ’ ’ yy 7 — f Lid 
OWeG i¢ iLiXrevi IGLIOIIS ii Liit Jt) + 4 ‘ ‘ tt) aii 7 ‘ Piil bi 7S) Piat i ‘Ji Sscii 
. " ~~ _ nen | ail , ] | . ‘ ‘ > 
county, made by sald board on the »iSL GAY ' manuary, A 1) LS735, 
at, ting t ail | } i} ] ' ic] | awe ' | 
al a meetung es Saidi i) i XA Lilt ij i¢ i ‘ > t ia sil | ISLPUus vi j is LU re | i 
° , 
o . . " ’ ’ . . . 4 ' — 
assessors were 10 SUDSLAaNCe aS IOLLOWS 

“orm ie me » 4] ; 

Lhe LaxX I1St Was Lhnen taken u ind thie S=CSs Ss air CU » COll- 
sf y > >, : 

. , 7 | ha . e; , . , _% " " ; y- 4 _ A ’ ‘ 
orm to the foliowing rates: Prairl ianads in &S to &4 per acre: 
,° . : . ; c.. . ‘ ~ ; ; s* ” 
timber lands, from S10 to 31o per acre. 

A 
_ 

Chat there was no assessment of anv p) pertyvy made by any of 

. 4 , . : . ® 7 
the said assessors for said year, but that the said assessors did at- 
wey “ot ; Ne ; a? , ; . 
tem pt LO 1oliow the luastructions of the salad county commissioners: 
but your orator avers th Lrutil to t Said assessors never made aly 

: y 7 ‘ } ’< " . : ; 
assessment at ai! lor said vears, nordld any o hem make or attach 
= , *> 7 
to thei assessmMelt-rolis or ussessme! LISts thie ath and eertineate 
" . an oe : 1 +) ‘ } + ’ M4 \ NN 
required by section iZ Oo! Chapter 00 oT the G era Laws of Nebraska, 
. | 


no! did eliher ol the Salad assessors ever take and suoseribe an oath 


such as is certified LO DY the off 
by sald section ol sald chapter. 


icers adininistering It, as 1s required 


ei 
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hat in faet the said assessors never made anv assessments 


‘ , . . . ’ ’ y . © , 
Ld6 whatever of the said lands of Lie s railroad ior said year 
Bie. * el, . —_ ne I ’ 7. ‘vy -_ 1, ; " + ’ —. one ‘ . ‘ce 
i i), vel Lis gf pg GG saciita ( i + ‘ iti PERC LEIS that All cisSCSS- 


> , ] | } - 1 7 j , ’ , ls : 
ment had been made of said lands and did make out a list and did 


+] s baled 

‘ . icy Té aa ; ’ . TAL * ’ ; : ; wet ‘ " 
charg ne taxes which the county commissioners of said county 
Lead tes : ve er ae 7 thy 

° ‘ ear « 20% sented ley ey ' ; ’ . ' ) o~yyv ur 
pretended tO 1e®VV agalnst Salad lanas OL Suld Tal road COMPANY, tne 

. ’ * 
AMOUNT 7?) aid " 7?) ‘ . otf ' thor ’ ‘] - ’ ’ ian ar 1? . — 
‘ tatu li tit “att CoOuUTILS GLiLOoveLiel {Ji ff i ~ i , mireen : rPOouUsSUT S|X 
' ’ ' . Te o- 

yryet? } Zan ‘ 
hufidred aud SINTL\ Libri et it) 4 | 2) ' irs 

y 7% , ’ Foy at | , : +] ’ ’ , ’ ’ . ye . 

Ol] Cia ] j l] tie ‘ ‘ i ‘ A i SS iLULit S d1q Dre- 
} 3 
' ; ‘ 
tend ro aK! the IO iow] ‘3 \ .* 
7’ rs " yy ! ) .% " ‘ — ral ’ .. " | 
) Vil or the req O} rad proceeded to 
. ‘ 
} ‘ ’ = é¢> 
i ‘ } . : | 
i@VV ti) LaXeS tO! Line veal LO,o 
, } 4 ? sy? 4h 
miate veneral iund, z = 
iat The f . ¥ 
, ’ 
Stile STMNALTDY Una i I i’ 
és ; é 
seh) is. " y Ty) ] ~ 
. ' . ’ 
7" 7. » . = : | 
Ul) e€Tsit\ abe (. I i 
penientlary : 
j ‘ ] . ] 
County tax levied Dy the commiss ws 
‘ ’ ' } 
7+ ¥ > * 
County general fund, 6 mills 
’ } ‘7% 
sinking “ 22 mills 
| ] } 4 ’ j 
’ ’ : . . 
sand road tax, S4 per quarter se : 
’ : 

ww rio f ry DT 1 ‘ ‘ 

® oe ‘ , Li ‘ “XxX. I} iis 

ray { ee see ol ; } : } + i : : ] . 

Liat of said levy there 1s charged ag is Lie property or lands 

‘ - a i . 

’ — } ; : : ) : > 
: ¢ | " " . . % } ° ry . 9 " . ev : .> e* : ’ . 
O1 tie Sald Tralwroad COMPAL OY the cierk oO salad County ol Boon 

, , , 
7 . + + + . . . > , ’ ¢ 
tuxes to Lhe amou uf Cel) LIWVQUSANAG SIA ir land sixt’ Liiree 

' ~ ' , 
and $15,663.03) dollars 

r mnt ; —_ ; ‘ ’ = 

‘) I t)i | sti 1} + _ Lil (| | | iV it i bch «tit rISsscSs3° 
’ I ’ ’ ] 1 } | ’ a: . ct { 
. > > > : 
The | j c<itait O] pre citar p> Eat Phaiciti' i | ‘ > Vold ma 
, , 

aE ~ 2299) fT 1) | | ,i¢t eee { ry) 1} . ~ >. »rwwower yr 
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) LSi 4 “ Vet Live itil i SBacliti CUUT , ¢] i ft} eT idj rel ae “ussessinent 
aad peeh Wade Of Sald iavds ana Mi TlaAC a sL,and aid Cilarge Lue 
ie ; ie 
‘ ae . »} ’ . . ‘ ’ ; 7% , ‘ ; 
taxes Woich Live ‘ TLL COTNIMIISSIOIeCrsS O} Sciidi COUNT pretended tO 
‘ ‘ i 
levy against said lands OF sald raliroad coupany, the amount alto- 
cether in sald county of the sum d 's 


] ! 4} ; " 
tend to make the following tevy. to w 
County general, iV milis on the dollar 
County sinking, VY millis on the do 


, 
8) ‘] Je GF rib iii< LFidt | ; if 


ion 


, an 1] } } P y* 
Ordered that all taxes levied by State officers and by thy 
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officers of school districts be, and the same are hereby, levied against 
the taxable property in said county; that of said levy there is 
charged against the property of said railroad company in said county 
taxes tou x A amount of over fifteen thousand dollars. 

Your oratur submits, under advice of counsel, that the taxes 
charged by virtue of said illegal levy are all imposed without au- 
thority of law and are all null and void. The said de fendant, ‘Treas- 
urer of Boone County, has advertised said lands for sale for the taxes 
of said years, with costs, penalties, interest, &c. (except 1877), and 
threatens to proceed to sell the same in pursuance of the authority 
vested in him as such treasurer, and unless restrained by the order 
und injunction of this court will proceed to do so and will give.the 

purchasers of said lands of said defendant company certificates 
156 =6in the form in that behalf prescribed by law, whereby a 

cloud will be cast Upon said Companys title and it subjected 
to many suits in respect thereof, and to expenses exceeding the value 
of the said property 

Your orator is and has been for four years a1 , more Hast past the 
owner and holder of twenty-three hundred and sixteen (2,516) shares 
of the stock of said company. On the oth he of August he re- 
quested tha board of directors of sald COMpPan \ LO take efhicient 
measures to protect it from illegal exactions of the taxes claimed by 
said board of county commissioners and said treasurer, which re- 
quest the said board refused, and the said ee by its proper 


oflicer, before the filing of the origin al | Pei, proposed and was 
avout to pa the said illegal taxes. He and all the stockholders of 


suid company, who nates r over one thousan } persons, are citizens 
of the United States other than Nebraska and the defendants are 
citizens of the State of Nebraska. 

Whereupon your orator prays that the said defendants may an- 
swer this bill, but not under oath, which is hereby a l that 
be by thre decree of Your honors declared th it all of the t taxes 
levied by said board upon the lands of the said defendant com- 
pany are illegal, null, and void ; that the said treasurer be restrained 
by the oi rand injunction of your honors from in any manner 
enforcing taxes or any thereof and from selling the said lands or 
any the ial for said taxes, and that said company be in like manner 
restrained from paying the same, and that said treasurer and board 
be decreed to cancel said taxes and the record thereof upon the 
books and records of said county and to Da j the costs of this sult, 
and that your orator and all other stock hold rs as aforesaid may 
have all such other and further relief as the circumstances of this 


‘ 
. * ’ ad ’ 1 
case require and as is agreeable to equity and good conscience. 
Lod May it please vour honors to grant unto your orator not 
only the writ of InjJUHCUION, Issulng OUL OF ana under the seal 


of this honorable court, directed to the said defendants, The Burling- 
ton and Missouri River Railroad Company in Nebraska, The Board 
of County Commissioners of Boone County, and 8S. P. Bollman, its 
treasurer, restraining them as hereinbefore praved, but also the writ 
of subpcena, issuing in like manner and directed to the said defend- 
ALts, commanding them and each of them that ata day therein to 


=> 
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te 
| . 0 . ] , — ry . . } . , 
be inserted t lwcy appea petiore your honors in this nonorubie court, 
then and there to answer this your orator’s bill, and to stand to, 
2 5% ' . , . 
adidae, and periorm such order and decree in the premises as to vour 
honors Inay seem to be agreeable LO equity and vood COnUSCICNCEe. 
And your orator will ever pray. 
Ll. M. MARQUETT, 
7 * 


Att'y for Pl intiff 
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460 District oF NEBRASKA: 
on | } , ‘ ‘ _ | | or | : } 
On this ith gay ol larch. \ VY. 154 re m person \ 1) 
peared A. E. Touzalin, to me known to be th lentieal person who 
. a . * . | : * ’ 
subscribed the iorevgoing Dili, and, velng by me dul Sswortli, L1q 
ae — aaron e a ; + ae os 
that the pialntili therein 1s a non-resident of the said district and 
Was aosent LneretIrom: Liat Line re eae (TeEDOTL)! \\ > BSG avPeiit tit} I \ 
° ea » } } 4 i } ‘ 
him duly autnorized to ovring this Dill bhatt i nas read ti Sanit 


and knew the contents thereof. and an true 


_ . ot J p » , ‘ | 
knowledge except as to the mal 
. . . } | : } ' } } os : 4 
lief of sald qgqepovent, and as to tiie y | ieves { be true 
. 


< if 2 | 
A. KE. TOUZALIN, 


Agent for H. H. Hunnewell 
Subscribed in my presence and sworn to before me this 4th day 


of March, A. D LS7S. 


T] ’ {"s : 3 niall 4 » ] ral , — 

nereupon, aiterwaras, to Wit, on the oth day ol February iS7/ 
. ‘ . ee . . ‘ 7 ] “i | 

a subpcena in chancery was duly issued in said case and returned 
a , , >a] _ . ie and ’ | 7 t 

and filed on the sth day Ol leb’y. IS; } Willecl) Salad SuUDp nal 


chancery is in words and figures fo 


or 


RLINGTON & MISSOURI RIVER RAILROAD CO., &¢C., ET AL. oe i 


Unirep STATES OF AMERICA, | 
District ot Vi hraska. j 


The President of the United States of America to the Burlington 
and Missouri River R: ied Co. in Nebraska, Horatio H. Hunne- 
well, the Board of County Commissioners of Boone County, Nel 
and S. P. Bollman, treasurer of said county, Greeting: 

We command you and each oi you that you appear before the 

res of the ecirecult court of the United L“ates 0] l ) ; 

Nebraska, “ul Omaha. on the first Mond L\ n Mareh next, it’ be Ing 

the ord day Ol March, A. D. 1879, to answer to the bill of 


(5 | comp! all I of Loran 6 lark. on b Dail oO] himself an lall others 

similarly situ ‘ted. this day filed 1 hee of the clerk of 
suid court, and then and there to re | noone bi ern ordel 
and decree as shall then or thereafter be made upon pain of t said 


‘ 

ry 51 | , ; s 

til eC ] (F LOKeC! Ss COT) essed aviaitis VOU ana Geeree Dronotl Cec AC- 
lg LCll a ( isPckl i i ron lt) l ac 


Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of me United >) ates, at Omaha, this 5th day of February, A. 
al the Independence the 103d 


fseaL.] WATSON B. SMITH, 


Ty . ‘ ’ } } ] ' ? P 7 Be } | t +] 1}? le t] 4 ryt 7 
Lit ALU Yt namea aeichnanu L>= alt HOLL i ' LLLiCss ney CllLel 
+}, — ait " —7.r ‘hia — pel on bee on ; ‘ j » ot ~ { }y ‘ ‘¥ ‘ f J. 
Liat i chara eeal iat iit 1} : i. Lit ; * ~ CPL st L)i al - % S8& Ve ett tal ici a’ Ore- 
} : ' ' } 7s 
‘ : » _* » : ’ > ¥ ’ ‘ sy ? +4 ’ ss : ‘ icy ‘ . 
Said, on or vetore the GAaAV to Whlell tii LDOV' Vril Is returnavbie, Aas 
’ ; } ’ “e is 4 } ‘ j . 
above stated, the comMmpialhtl Wiil bye Lci KC! Fal . re@tli) as coul ssed 
’ , 
and a aecres ntered thereon according t\ 
ary , 4" '» ’ } 
WATSON B. SMITH, Clerk: 
} : } yal 
Attached to said subpcena In chancery at returns of the mar- 
] 1} 11 rel 1 { ri : t \ if 
Stil i Wwe ii i] i ugure LU) \ 


’ . ? ?. 1 — i 4’ | . + i 
| hereby certify and return that on the Sth day of February, 1879, 


{ 
pDancery and on tie ot qaay Ol] Webruary, 


ome te 
wa 
-—— 
f 
jf 


1879, I served the same upon the within-1 ied The Burlington 
and Missourl River Railroud Company in Neb., by William Irving, 
| le! 1 Douglas county, State and district of Nebraska, 
0 thereof, after 
diligent SCuUrC!) and being unable LO hn i any Lner Ol the chief oth- 


— 


’ . ; a . 
‘enki + “veer agmaprtngancl tae with him a e 


- 
— 
4 

_ 

both 

i 

> 

Sas 

o- 

ome 


company in my district on whom to make said service. 
| WILLIAM DAILY, 
United States Marshal for the D Nebraska, 
By ASBURY rOW NSEND. 
Deputy United States Marshal 


Marshal’s COStS > wis 


46? District OF NEBRASKA, 88: 


_ 


I hereby certify and return that on the 5th day of February, 1879, 
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I received this sub. in chancery and on the 11th day of February, 
1879, I served the same upon the within-named The Board of County 
Commissioners of Boone County, Neb., by Edwin Broadbent, its 
chairman, and S. P. Bollman, treasurer of said county, in Boone 
county, State and district of Nebraska, by delivering to and leaving 
with each a certified copy thereof. 
WILLIAM DAILY, 
United States Marshal for the District of Nebraska, 
By ASBURY TOWNSEND, 
Deputy United States Marshal. 


District oF NEBRASKA, & 
| hereby certify and return that Ol) the Ht h di: ay Ol February, IS7v 
I received the within sub. in chancery, and that after diligent search 
I am unable to find the within-named defendant, Horatio H. Hunne- 
well, within my district. 
WILLIAM DAILY, 
United States Marshal for the District of Ne braska, 
By ASBURY TOWNSEND, 
Deputy United States Marshal. 


Upon the back of said subpcena in chancery appear endorsements 
in words and figures following, to wit: No. 84. Doe. E. Circuit 
court of the United States for the district of Nebraska, in chancery. 
Loran Clark, on behalf of himself and all others similarly situated, 
vs. The B. & M. R. R. Co. in Neb. e al. Subpcena in chancery. Re- 
turnable to rule day, first Monday in March, 1879. Watson B. 
Smith, clerk. Returned and filed Feb’y 13,1879. Watson B. Smith, 
clerk, by E. D. Frank, deputy. John M. Thurston, comp’t’s sol. 


Thereupon, afterwards, to wit, on the 22nd day of March, 1879, 
an appearance was filed in said case; which said appearance is in 
words and figures following, to wit: 


In the United States Circuit Court, District of Nebraska. 


465 LORAN CLARK, Suing for Himself and Others, ) 
Us. | 

THE BuRLINGTON AND Missourt River RartLtroap Co., Horarrio } 
H. Hunnewell, The Board of County Commissioners of Boone 
County, Nebraska, and 8. P. Bollman, Treasurer of said County. J 


To the clerk : 
Enter our appearance for the defendants in the above-entitled 
‘ause and oblige yours, Xc., 
T. M. MARQUETT, Solicitor. 
J. M. WOOLWORTH, 
Of Counsel for Def’t-. 


Dated Omaha, March 22, 1879. 


Upon the back of said appearance appear endorsements in words 
and figures following, to wit: No. 84, Kk. Loran Clark vs. Burling- 
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ton and Missouri River R. R. Co. et a/. Appearance of defendants: 
Filed March 22,1879. Watson B. Smith, clerk 


Thereupon, afterwards, to wit, on the 7th day of April, 1879, a de- 
murrer was filed in said case: which said demurrer is In words and 
figures following, to wit: 


7 7 @ e . +* ° . ‘ ‘ . - 
In the United States Cireuit Court, District of Nebraska. 


The demurrer of The Burlington and Missouri River Railroad Com- 
pany in Nebraska, Horatio H. Hunnewell, The Board of County 
Commissioners of Boone County, in Nebraska, and 8. P. Bollman, 
treasurer of said county, defendants, to the bill of complaint of 
Loran Clark, plaintiff. 


These defendants, by protestation, not confessing or acknowledg- 

ing all or any of the matters and things in the said plaintiff's bill to 

be true in such manner and form as the same are therein set 

164 forth or alleged, do demur thereto, and for cause of demurrer 

show that the said plaintiff has not in and by his said bill 

made or stated such a case as doth or ought to entitle him to any 

such discove ry or relief as is thereby sought or prayed for from or 

against these defendants. Wherefore these defendants demand the 

judgment of this honorable court whether they shall be compelled 

to make any further or other answer to the said bill or any of the 

matters and things therein contained and pray to be hence dismissed 
with their reasonable costs in this behalf sustained. 

T. M. MARQUETT, 
Solicitor for Def’ t-. 


J. M. WOOLWORTH, Of Counsel. 


District OF NEBRASKA, 88: 


A. E. Touzarin, being duly sworn, says that the above demurrer 
is not inte rposed for delay ; that this deponent is the demurrant in 
the said demurrer; and he further says that he is the general man- 
ager of the defendant Co. & its chief executive officer in the said 
district. 

A. E. TOUZALIN. 

Subscribed and sworn to before me this 22nd day of March, A. D. 
1879. 

| SEAL. | M. D. HYDE, 
Notary Public. 


a James M. Woolworth, fa counsellor of said court, do hereby cer- 
tify that, in my opinion, the above demurrer is well founded in point 
of law. 


JAMES M. WOOLWORTH. 


Upon the back of said demurrer appear endorsements in words 
and figures following, to wit: No.84, E. U.S. cireuit court, district 
of Nebraska. Loran Clark vs. The Burlington and Missouri River 
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Railroad Co. Demurrer. Filed April 7, 1879. Watson B. Smith, 
clerk. 

Thereupon, afterwards, to wit, on the 7th day of May. 1880. a 
stipulation was filed in suid cause: which said stipulation is in 
words and figures following, to wit: 


465 In the United States Circuit Court, District of Nebraska. 
LORAN CLARK ) 
Tue B. & M. R. R. Co. 1n NEB. ef al. 


It is hereby : stipulated between the parti CS the above Cause that 
the demurrer to the bill of complaint sel te submitted to the 
Hon. G. W. McCrary, circuit judge, upon printed briefs, to be filed 
as follows: 

Defendants’ brie July rules 

Complainant’ ore = 

Defendants to reply by September rules. 

J. M. THURSTON, 

Nol. for Complainant. 
J. M. WOOLWORTH, 

Of Counsel for Def’ t-. 


Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: No. 84, doe. I. Clark vs. B. & M. 


a 
‘ 


R. R. in Neb. Stipulation to submit demurrer on briefs. Filed 
May 7, 1880. Watson Bb. Smith, clerk. J. M. Thurston, sol. for 
complainant. 


Thereupon, afterwards, at the May term of said court, on the 
Sth day of May, 1880, the following proceedings were had, as ap- 
pears of record on folio 326, Journal “IF,” of said court, to wit: 

LORAN CLARK 
vs. 
THe Buriinctron & Missourr River R. R. Co. rs 
Neb. et al. j 


The parties herein, by their solicitors, stipulating and agreeing 
thereto, it is ordered that the demurrer to the bill herein stand sub- 
mitted to the circuit ]I uk F ge upon print d briefs, to be filed — defend- 
ants’ solicitor by Ju ly rules, b rv pli untiff’s solicitor by August rules, 
and by defendants’ solicitor in reply by Si eptember rules. 


— 


466 Thereu Upon, aft f rwards, at the Novem ber term of said court, 

on the 10th day of November. ISSO, the following proceed- 
ings were had, as appears of record on folio 491, Journ: al ° a. ae 
said court, to wit: 
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LORAN CLARK, Suing for Himself-and Others, ) 
Us. 
THE BURLINGTON AND Missournr River RAILROAD | N B 
Company in Nebraska, Horatio H. Hunnewell, The | a 
Board of County Commissioners of Boone County, 
and 5. P. Bollman, Treasurer of said County 


The demurrer of the said defendants to the bill of complaint filed 
in this cause came on to be heard and was argued by counsel. It 
is thereupon ordered that the said demurrer be, and the same is 
hereby, sustained for want of equity in 
adjudged, and decreed that the said 
missed at costs of said plaintiff. 


the said bill; and it is ordered, 
bill be, and it Is hereby, dis- 


Unirep STATES OF AMERICA, | 


’ 


. . . ’ SS . 
District OT Nebraska, } 


I. Elmer D. Frank, clerk of the circuit court of the United States 
fur the eighth circuit and district of Nebraska, certify that the fore- 
gvoing folios, from one to 64, contain true and faithful transcripts of 
the pleadings, process, and gee ysne lyr record and on file in my 
othee as sald lerk ae the Case of Lor: an irk, Ol) behalf of himself 
and others, &e., The B. & M. R. R. Co. in Nebr. e¢ al. 

Witness my eal and the seal of said circuit court, at Omaha, 
Nebraska, this 25th day of September, A. D. 1884 

SEAL. | ELMER D. FRANK, Clerk. 
467 In the Cireuit Court of the United States, District of Nebraska 


County OF Boone, Complainant, | 
Us. In lqt tity. No. 30. 
The Buriinctron & Missourt River Rat Docket H. 
ROAD Co.1N NEBR., Respondents. 


J. C. Cowin, solicitor for complainant: 

You will please t: vi? notice that the above-named respondent de- 
sires the evi eas to be adduced in said case to be taken orally 
under the sixty-seventh rule in equity of the Supreme Court as 
amended. 

You will further take notice that by an order made in said cause 
by C. P. Drennen, examiner in chancery of said court, the exam- 
ination of witnesses on the part of sald respond nt will take place 
before said C. P. Drennen, at office of T. M. Marquett, Lincoln, 
Neb.., on the 13th day of Septem ber, L554, and proceed as the said 
examiner may direct, adjourning from day to day if necessary. 

T. M. MARQUETT, 
Solicitor for Respondent. 
To J. C. Cowin, solicitor for complainant : 

Ordered that the testimony of witnesses for respondent in fore- 
going cause mentioned may be taken before me, at the place therein 
stated on the 15 day of Sept., 1884, at 9 o'clock a. m., such exam- 
ination to proceed until completed, unless adjourned for cause. 


16—207 
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It is further ordered that solicitors for complainant have 3 days’ 
notice of said examination. 
C. P. DRENNEN, 


Special Examiner in Chancery. 


[ hereby accept service of the within and waive the five days’ 
notice required under stipulation order, Xe. 
sept. 11, $4. 
J. C. COWIN, 
Of Counsel for PU Fi. 


468 In the Cireuit Court of the United States for the District of 
Nebraska. 


THE County oF Boone, Complainant, | 

Us. | 
THe BuRLINGTON AND Missourt River Rar~roap Com- > 30. H. 
PANY IN NEBRASKA and H. H. HuNNEWELL, Respond- | 


ents. J 


In accordance with the order of the court and the stipulation and 
agreements made and entered into by the above-named parties, by 
their attorneys, said stipulation and agreements and a certified copy 
of said order having been filed, with complainant’s evidence here- 
tofore filed in this cause, I, C. P. Drennen, special examiner in chan- 
cery of the above-named court, commencing on the 13th day of 
September, 1884, at the hour of nine o’clock in the forenoon, at the 
office of T. M. Marquett, at Lincoln, Nebraska, pursuant to the no- 
tice hereto attached, took the testimony on the part and behalf of 
the respondents in said cause, which testimony I have reduced to 
writing as in the depositions following, each of the several wit- 
nesses, to wit, M. H. Sessions, John Peters, H. W. Lapping, Pearson 
PD. Smith, Thomas Thompson Wilkinson, William Weitzel, Manly 
b. Boardman, J. D. McFarland, and T. M. Marquett, before testify- 
ing, being by me duly sworn to testify the truth, the whole truth, and 
nothing but the truth touching such matters in the cause as were 
of them inquired, the counsel for the parties, to wit, T. M. Marquett, 
Esq., for the respondent, and J. Cowin, Esq., and J. S. Miller, Esq., 
for the complainant, appearing and examining the witnesses, and 
said counsel agree and consent that the signatures to the said testi- 
mony shall be waived. | 


469 And the said M. H. Sgsstons, being about the age of 60 

years, and having been by me first cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
matter of controversy aforesaid, I did carefully examine the said 
M. H. Sessions, and he did thereupon depose, testify, and say as fol- 
lows, viz: 


By Mr. MARQUETT: 


Int. 1. What is your name? 
Ans. 1. M. H. Sessions. 
Int. 2. What is your occupation ? 
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Ans. 2. Attorney-at-law. 

Int. 3. How long have you been practicing law ? 

Ans. 3. About thirty- five years. 

Int. 4. Were you ever employed in a suit wherein H. H. Hunne- 
well was plaintiff and The Board of County Commissioners of Boone 
County and The Burlington and Missouri River Railroad Company 

) Nebraska and others were defendant 

Ans. 4. I was, 

Int. 5. Now you may state all about your employment in that 
sult, the time when, and what you did in the suit, and how you 
came to be employed. ) 

Ans. 5. I think it was in January or February, 1878—the exact 
date is not in my mind—the board of county commissioners of 
Boone county, with the clerk, came to my office here in this city 
and said that they wanted to consult with me with reference to the 
matter of their taxes upon the B. & M. Railroad Company’s lands. 
They said that they had entered into a contract with one Adam 
Smith, and that Adam Smith was making a contract for purchasing 
a certain amount of lands of the railroad company, and that they 
had entered into a contract by which certain taxes upon the lands 

which the company claimed were illegal and refused to pay 
(70 ~=for various reasons, they giving the reasons themselves—to 

wipe out those taxes in some way that could be done legally. 
They said that Mr. Smith was here and they desired me for them, 
for the county of Boone, to go with them to the office of the B. & M. 
Land Comps iny, Mr. Touzalin’s, and there meet the parties and enter 
into an arrangement by which the contract that they had made and 
entered into with Smith could be fu lly « ca tear out and the taxes 
that were egpeliwniy apparently a lien, be wiped out, so that they 
could carry out the contract that they had made and entered into 
with Mr. Smith. There the matter was fully talked up and papers 
executed for the purpose of carrying out the intent and object of 
that contract as made 

Int. 6. What contract? 

Ans. 6. Between the commissioners and Adam Smith. The 
papers were made and executed according to the terms and condi- 
tions of the contract. The contract oe ie n the county and Mr. 
Smith was a written contract, and the agreements and arrange- 
ments for the purpose of carrying out the spirit and letter of that 
contract were made and the bonds executed as provided for in the 
contract. 

Int. 7. Now, Mr. Sessions, you might go on and state, if you recol- 
lect, whi at passed between you and the commissioners. 

Ans. 7. At the time they first came to my office to employ me 
™ y came in and said that they wanted to employ me for the county 

Boone for the purpose above named. 

oo 8. What conversation, if any, took place at Mr. Touzalin’s 
office ? 

Ans. 8. About that matter, after we got there? 

Int. 9. Yes. 


Ans. 9. In reference to what? 
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Int. 10. In reference to anything about it. 
Ans. 10. I was going to ne ak about the manner of employment, 
what they said, who would pay me, or how I was to be paid, and 
while I was with them at Mr. Touzalin’s office there wasn’t 
471 a “santa ~ about it. 

Int. Well, what I want you to state is just what hap- 
pened Pine aw the words and what you did. Now, then, let me 
ask you to look at these papers and see if this is a correct copy of 
the papers made? 


(A paper was here shown witness, which is hereto attached, marked 
“ Exhibit A,” and made a part of this testimony.) 


Ans. 11. I have no doubt that is a copy—that is, it is in sub- 
stance. I have no doubt but that is a copy of the paper that I 
signed and tue agreement that was made and entered into at that 
time. 

Int. 12. There is some three lines here that it is claimed by some 
of the commissioners that it was never read to them, or they never 
understood that it was here, and that is this: “ All of said taxes 
having been examined and agreed upon as being illegal and void.” 
Do you recollect who read that portion to them ? 

Ans. 12. I read it and they read it, and before that was signed 
that paper was taken into another room by us and read, and that 
paper was read and fully understood by every person present just as 
it was, fully and completely. 

Int. 13. Mr. Sessions, what next h: appened ? 

Ans. 13. After that, in pursuance of that a suit was instituted in 
the United States court for the purpose of wiping out the taxes as 
agreed upon in the papers referred to, being the suit which I have 
already answered that I was employed and appeared in. 

Int. 14. Mr. Sessions, I will ask you if you know whether there 
was any other stipulation as to what the decree should be other than 
what is in this paper marked “ Exhibit A,” which I have shown 
you? If so, you may state what you recollect about it. 

Ans. 14. My recollection is that there was—made in the 
472 case and presented to me by Mr. Marquett, the attorney of 
the plaintiff in the suit, and signed by him and me, to be 

filed in the case, which I suppose was filed. 

Int. 15. You may state, as near as you can, the contents of that 
paper—what the consideration was for the cancelling of the taxes. 


Mr. CowINn: | take exception to the testimony , subject to tl he proof 
that the stipulation cannot be found. 


Ans. 15. Well, now, Mr. Marquett, that is a thing that I haven’t 
thought of from that time to this, and to give the exact wording of 
the stipul: ition would be a matter of impossibility. 

Int. 16. Well, you can give the substance. 

Ans. 16. Well, whether it was recited in the stipulation or in the 
talk that we had outside [ could not state, but we agreed in the 
stipulation what taxes were to be wiped out and disposed of-in the 
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decree in this ease. I objected to it at that time for certain reasons, 
and then you produced to me a certificate from the clerk certifying 
as to the conditions of the taxes In certain years. That being had, 
| was satisfied under a decision of our supreme court that the taxes 
for those years, 1873, 1874, 1875, and 1876, [ think, embraced in it— 
[ don’t recollect exactly what—were absolutely void and illegal. 

Int. 17. Wasn’t there anything said in that stipulation about the 
consideration—why this should be? 

Ans. 17. I think that expressed it. 

Int. 18. Well, what was it? 

Ans. 18. In consideration of carrying out the terms of the agree- 
ment as made. ? 

Int. 19. Made with whom ? 

Ans. 19. With the county commissioners and Adam Smith with 
reference to the wiping out of the taxes and of Adam Smith’s 
performing the labor that he would perform in the building of the 

road. 
473 Int. 20. Was Adam Smith to work out any taxes? 
Ans. 20. Yes, sir. 
Int. 21. Do you recollect the amount that would be worked out? 


Objected to as being incompetent and irrelevant. 


Ans. 21. Ido not, but it was a large amount. 

Tint. 22. These certificates of the clerk that you refer to is where it 
showed that there had been no oaths attached to the assessment-rolls ? 

Ans. 22. Yes,sir. [should have stated that, that when you showed 
me the certificates these certificates showed that there was no oath 
attached LO the assessment-rolls for all these years. l consented that 
the taxes should be wiped out. 


The complainant objects to the testimony giving the contents of 
certificates in the absence of any proof that the certificates cannot 
be neem 

Int. 23. Do you recollect how many years—whether it was two or 
more ¢ 

Ans. 23. I think it was. My recollection is that it was. more than 
two years. It may not be but two years. 

Int. 24. Did you have any talk about your employment with 
Adam Smith, as attorney in the case in which Hunnewell was 
plaintiff and The County Commissioners and B. & M. Railroad 
Company in Nebraska and others were defendants? 

Ans. 24. No, sir; none at all. 

Int. 25. What, if any, talk—did you have any talk with Mr. Tou- 
zalin in reference to your employment by the county commission- 
ers ? ' 

Ans. 25. No,sir; never spoke to Mr. Touzalin upon the matter in 
any shape whatever until I was taken to his office by the commis- 
sioners and clerk for that purpose. 

Int. 26. Mr. Sessions, this question was asked to Commissioner 
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Broadbent, to wit: This is what Broadbent says: “I asked 
474 Mr. Sessions what we could do in regard to the collection of 
the B. & M. Railroad Company’s lands—taxes on lands in 
Boone county, ! suppose he means—and the question Was then 
asked, What was his answer? His answer was that thev were not 
worth that. (The witness here snapped his finger.)” What, if any- 
thing, do you recollect about that ? 
Ans. 26. Nothing of the kind ever took place, to my recollection. 
W hen does he represent that conversation as taking place ? 
Int. 27. I suppose at the time the commissioners employed you. 
Ans. 27. ‘There was nosuch conversation as that. I can tell what 
was said if you want to know about li. 


Cross-examination by Mr. Cow rn: 


Int. 1. When did you leave Linco!n ‘ 

Ans. 1. On the 26th day of March, 1884. 

Int. 2. How long have you resided in Lincoln prior to that date ‘ 

Ans. 2. Since April 20, 1871. 

Int. 3. During all that time you have pursued the profession of 
the law? 

Ans. 3. I had. 

Int. 4. When did you first become acquainted with Adam Smith ? 


} 


Ans. 4. The only time that I eversaw Adam Smith, to my recol- 
lection, was at the time that | met him at the office of Mr. Touzalin. 
when I went there with the commissioners. Mr. Smith was there 
at that time, and I have no recollection of ever seeing him at any 
other time. 

Int. 5. Had you ever heard of him before and knew who he was 
by reputation ? 

Ans. 5. Weli, I don’t know whether [ had or not. I ean’t tell 

whether ever heard of — befor > or not. 
175 Int. 6. Did you not know that he was connected with the 
Burlington and Missouri River Railroad Company in Ne- 
braska, in connection with its lands and town sites? 
Ans. 6. No, sir: | had no knowledge of that kind. 


Int. 7. Did you not know it in connection with the town site of 


Kearney ? 

Ans. 7. No, sir; never knew anvthing about it. 

Int. 8. In January or February, 1878, you say, the board and 
clerk came to your office ? 

Ans. 8. Yes, sir. 7 

Int. 9. State now who the individuals were—their names. 

Ans. 9. Well, I cannot. They were persons I had never seen be- 
fore, and | paid no attention to their names, but they represented 
themselves and gave their names as the board and the clerk of that 
county. 

Int. 10. How many of them were there ? 

Ans. 10. I think there were two of the commissioners and the 
clerk. , 

Int. 11. Three in all? 


orn 
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Ans. 11. Three in all. That is my present recollection. 

Int. 12. You had never seen or heard of either one of the indi- 
viduals before, had you? 

Ans. 12. No, sir: hot to my recollection. 

Int. 15. To be a little particular at this point, can you state who 
first addressed you ? 

Ans. 15. My impression is it was the clerk. 

Int. 14. As near as you can, state what he said. 

Ans. 14. He came. in and introduced himself, and who he was, 
and the other men, and who they were, and then commenced to 
state the object of their visit. 

Int. 15. Now, then, state what he said in stating tie object of his 


476 Ans. 15. He said that they had heretofore entered into a 

contract with Adam Smith with reference to the wiping out 
of the taxes upon their lands, and that they were down here for the 
purpose of making these arrangements, and rave the reasons why 
they went into it. He said that, as the matter was situated before 
they made that contract, that the lands were taxed, and that the B. 
& M. Railroad Company claimed that they were illega! and would 
not par ther , that they could not make any sales of the lands : it 
prevented immigration into the county sale of the lands, 
and that in the condition that they were that they could not do 
anything at all. They didn’t give the details of the contract, but 
just said that they had made the contract with Mr. Smith, by which 
he was to do certain things, and these ill ral taxes to be wiped out 
by some process, So that the contract could be cat ried out, and that 
they wanted to employ me to look after their interests in the matter, 
so that thi contract between them and Adam Smith could be Car- 


—_ 


ried out. 

Int. 16. Then, Mr. Sessions, to put it briefly and to comprehend 
the whole object of your employment to its full extent, it was to 
execute the contract made by the county with Adam Smith ? 

Ans. 16. They employed me for that purpose—to see that 1t was 
properly carried out. 

Int. 17. To see that the county had their rights under that con- 
tract, and employed you In nothing else ? 

Ans, i. Y es. 

Int. 18. Then, did they state to you, without giving the contents 


g 
now, what that contract with Adam Smith was? 

Ans. 18. They just stated, in a general way, what it was. The 
contract wasn’t with them, and I didn’t see it until I got to the 

ofhice. | 
477 Int. 19. What office? 
Ans. 19. Mr. Touzalin’s, where we went to do the business. 

Int. 20. Who was Mr. Touzalin? 

Ans. 20. He was the land commissioner of the B. & M. Railroad 
Company at that time. 

Int. 21. They stated in substance what that contract was; among 
other things, they stated that the Burlington road wouldn't pay any 
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of the taxes, claiming that they were illegal for those years men- 
tioned ? 

Ans. 21. Yes. | 

Int. 22. And they wanted those taxes all wiped out? 

Ans. 22. They said that the lands could not be sold ; nobody would 
buy them, and that it was an embargo upon the county, and wanted 
the illegal taxes wiped out. 

Int. 23. Did that constitute all the taxes on their lands for those 
years ” 

Ans. 23. I think the defects were absolute for all those years—for 
all or a portion of them. I can’t tell now the number of years. 

Int. 24. Did they say to you anything about as to what were legal 
and what were illegal ? 

Ans. 24. They stated to me in a general way that their assess- 
ments were in a very bad shape, and there it was I asked them what. 
defects there were about their assessments, and I asked them, too, 
particularly about there being any oath of the assessors in the office 
with reference to the assessments; and I know I told them this then, 
that if that was true that there was uo oath to the assessments in 
the office; that the taxes would be void, and that they would not 
be even a lien upon the land. 

Int. 25. Did they then say that there were no oaths to the assess- 
ment-rolls? 

Ans. 25. They said they thought there wasn’t to some of 
478 them, but they could not tell; they were not certain as to 
the extent, but there were not to some of them. 

Int. 26. Was the clerk present at tliis conversation ? 

Ans. 26. Yes, sir. 

Int. 27. And did he at that time make a statement to you of the 
number of years that there were no oaths attached to the assess- 
ment-rolls ? 

Ans. 27. No, sir. 

Int. 28. Did he at that time present to you certificates that there 
were no oaths attached to the assessment-rolls ? 

Ans. 28. No, sir. 

Int. 29. Did he at that time state to you that he had sent certifi- 
cates to Mr. Marquett, the general attorney of the Burlington and 
Missouri River Railroad Company in Nebraska, that there were no 
oaths to the assessment-rolls? 

Ans. 29. No. sir. 

Int. 30. And he was unable to inform you, the counsel for the 
county, as to the number of years there were no assessment-rolls ; 
that is the fact, is it ? 

Ans. 30. He did not give me the number of years that he found. 

Int. 31. Now, then, they were making these statements to you, 
showing that the taxes were illegal, as a reason for having entered 
into the contract with Adam Smith; is that the fact? 

Ans. 31. No, sir; that came up in this way: I asked them the 
question why the company refused to pay the taxes, and their 
answer was, because the company claimed that they were illegal. 

Int. 32. For what year was that right in there? 
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Ans. 32. I don’t recollect any particular year, but this conversa- 
tion that I have in my mind was the general run of the taxes, and 
the company claimed that they were illegal. Then I asked them 

the questions for the purpose of finding out their condition. 
J | asked them if they had examined carefully the matter 

and if the assessor had properly done his duty and made his 
oath in his returns to the assessment-rolls, and they answered that 
they could not tell as to all, but felt sure that he hadn’t done it to 
all of them, but to what extent they could not then tell. I told 
them then that to all assessments in which there was that defect 
that the assessments would be void. 

Int. 33. What defect ? 

Ans. 33. Where there was no oath in the office of the assessor to 
the assessment-rolls that those assessments would be void. 

Int. 34. Then this conversation with respect to the illegality of 
the tax arising from defects in the proceedings to impose it had no 
bearing whatever, as [ understand you now, upon the question that 
they sought to advise with you concerning ? 

Ans. 34. Their illegality in the end; but they was to earry out 
that contract there and determine afterwards the amount of the 
taxes to be wiped out. 

Int. 835. When were they to determine the amount of taxes to be 
wiped out? 

Ans. 35. That wasn’t fixed, I don’t think—the time. There 
wasnt anything said about it as 1 know of now. The suit was to 
be br uught and then I was to appear in it and that was to be ar- 
ranged by stipulation, as it was. 

Int. 36. Now, then, as | understand vou, they were to determine 
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afterwards as to what taxes were illegal—a suit was to be brought 
and the question of the legality of the taxes tested in this suit. Is 
that right ? 

Ans. 36. They was to be wiped out. ‘There was an action to be 
brought and I was to go into court and enter an appearance for 
them, and then the taxes as agreed upon that they were subject to 

as illegal were to be wiped out. ‘The taxes that there was no 
450 = question about the illegality of were to be wiped out. 
Int. 837. Who was to determine the question of the legality 
Ol illegality of the taxes ? 

Ans. 37. That was to be agreed upon by stipulation afterwards 
and was by Mr. Marquett and myself, and the amount—the taxes 
that was to be wiped out—was to be fixed by stipulation afterwards. 

[nt. 38. Who were to determine the legality or illegality of the 
taxes ¢ 

Ans. 38. I don’t know that the matter was particularly spoken of, 
who was to determine, more than this, that I was to look at it and 
look it over when the certificates were presented to me, and the stip- 
ulation was made by me and Mr. Marquett and I[ consented to the 
stipulation. 

Int. 39. What I want to know here, Mr. Sessions, and what I con- 
sider of importance in this inquiry is this: At the time that you 
talked with the commissioners in your office upon the question of 
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carrying out the agreement made by the county with Adam Smith, 
in which you understood it was stipulated that all illegal taxes were 
to be wiped out and the question was submitted to you, I want to 
know who it was that was to determine the legality or illegality of 
the taxes in controversy and who it was that was to decide what 
taxes were to be wiped out under that stipulation t 

Ans. 39. I was. 

Int. 40. Then, as a matter of fact, the county commissioners and 
the clerk of Boone county submitted the question to you to deter- 
mine upon the legality and illegality of the taxes for the years 
afterwards mentioned in the decree ? 

Ans. 40. Well, now, I can’t say that they did. The matter deter- 

mining the legality and illegality and who should decide it 
481 wasn’t talked of at that time particularly, as I recall, and it 
is hard for me to answer that question yes or no. 

Int. 41. You concede, Mr. Sessions, that the inquiries of your 
client, Boone County, involved the question of the legality or ille- 
gality of the tax, do you not ? 

Avs. 41. Yes, sir. 

Int. 42. You pretend to say that while that was an open question 
under the contract they wanted executed that you were not con- 
sulted as to the legality or illegality of that tax ? 

Mr. Marquetr: We object to that because 1s assumes that the 
contract left it an open question—the question assumed. 


Ans. 42. The question of the taxes was settled in the contract. 

Int. 43. Now, then, I understand you to say that the legality or 
illegality of the taxes was already determined in the contract that 
the county had entered into with Adam Smith before consulting 
you. Is that so? 

Ans. 45. No; I don’t say that. 

Int. 44. ‘Phen what does your last answer mean, when you say 
that was determined in the contract? 

Ans. 44. Well, that matter at that time was not talked definitely 
about and it was left simply to go up there tocarry out the contract, 
was what I had in my mind at that time. 

Int. 45. Very well; but you evade my question. Was there any 
question submitted tu you, directly or indirectly, by the county com- 
missioners or clerk of Boone county with respect to the legality or 
illegality of any of the taxes for the years mentioned in the decree ? 

Ans. 45, At that time there was not. 

Int. 46. What do you mean by that time? 

Ans. 46. I mean when they were here and had the talk with me 
and employed me to go to the office of Mr. Touzalin, and at the 

office of Mr. ‘Touzalin during the whole of that time. I 
482 mean at that time. | 
Int. 47. Then there never was any question submitted to 
you by the commissioners as to the legality or illegality of the taxes 
involved in the decree ? 
Ans. 47. No, sir; not at that time. 
Int. 48. Was there ever at any time? 
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Ans. 48. Only as I have stated. 

Int. 49. Well, when, if at any time, was there any question sub- 
mitted to you with respect to the legality or illegality of the taxes 
involved in the decree ? 

Ans. 49. The only time that [ now recollect of having any con- 
versation with regard to the legality or illegality of the taxes was 
the conversation between Mr. Marquett and myself, at the time that 
the stipulation was signed. 

Int. 50. Now, then, to be specific, you were not called upon at all, 
directly or indirectly, to give an opinion or question the matter of 
the legality of that tax until Mr. Marquett presented you, to be 
signed by you as attorney for Boone county, the stipulation with 
respect to the decree to be entered in a case thereafter to be brought 
by the company? ‘That is the fact, is it ? 

Ans. 50. There was no suit brought by the company to my 
knowledge. 

Int. ol. Then, you were not called upon by the county to pass, 
directly or indirectly, upon the question of the legality of any of 
the taxes involved in this decree until the stipulation referred to in 
your testimony-in-chief was presented to you by Mr. Marquett to be 
signed? Is that the fact ? 

Ans. 51. To my present recollection, that is the fact. 

Int. 52. Did you consider in your employment by Boone county 
at any time during any of that employment with respect to 
the case in controversy that you were called upon to pass 
upen the legality or illegality of those taxes % 

Ans. 52. I considered by the terms of the employment that I was 
to pass upon it or consent to a decree in the case to carry out the 
terms and conditions of that contract and upon the evidence fur- 
nished me by themselves of the condition of their own taxes, which 
I did. 

Int. 53. Did you read the contract between Boone county and 
Adam Smith, upon which you were to act? 

Ans. 53. I did. [ read it at the time that we were here at Mr. 
Touzalin’s office. I don’t recollect that I read it afterwards. 

Int. 54. Did that contract leave it an open question with respect 
to any of the Boone county taxes on the railroad company’s lands 
for the years mentioned in the decree? 

Ans. 54. Well, Mr. Cowin, I won’t attempt to state now about the 
terms of that contract; the contract will speak for itself. 
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Question objected to as being incompetent and calling for hearsay. 
The contract itself will be the best evidence. 


Int. 55. If, upon examining that contract, you found that it did 
not leave the matter of the legality of the taxes an open question 
or one to be decided, then you were not called upon at all LO pass 
upon the legality or illegality of the taxes, were you? 

Ans. 50. Of course not. 

Int. 56. Then you do not now know whether you were called upon 
to pass upon the legality of the taxes or not, do you? 

Aus. 56. [ can’t state. 


312 THE COUNTY OF BOONE VS. 


Int. 57. If the contract with Adam Smith provided for the wiping 
out of the taxes for the years referred to in the decree, then 
484 your whole duty was to assist the other side in making a de- 
cree that would legally wipe out the taxes in conformity with 

that contract; that is the fact, is it not? 

Ans. 57. I was to carry out the contract that Adam Smith had 
made with the county. 

Int. 58. I must then ask you further, after examining that con- 
tract: to execute the same and earry out the object of your employ- 
ment by the county, what were you to do” 

Ans. 58. I was to appear in a suit, if one was brought for that 
purpose, for the county and to see that the terms aad conditions of 
that contract were carried out as therein made. 

Int. 59. Mr. Sessions, you are a lawyer, and I ask you to state now 
what you were to do, not by answering that you were to carry out 
the terms of the contract, but state what you were to do in carry- 
ing out the terms of the contract. 

Ans. 59. I was to enter an appearance ina suit that was to be 
brought, or had been brought, against the county for the purpose, 
and I was to enter the appearance for the county and see that such 
steps and proceedings were had in that suit that in the end a de- 
cree was entered therein in the court, by the terms and conditions 
of which decree the contract that the county had made with Mr. 
Smith was fully and completely carried out according to the terms 
and conditions of the same. 

Int. 60. Now, Mr. Sessions, will vou answer that question’ without 
stating to carry out the terins and conditions of the contract, but 
state what you were.to carry out? 


Objected to as being incompetent. 


Ans. 60. I have stated what I was to carry out precisely and con- 
clusively. 

Int. 61. What were the terms of that deeree to be ? 

Ans. 61. The terms and conditions of that decree were to be 

based upon the terms and conditions of the contract, so that 
485 _—itthe contract by the decree would be carried out and fulfilled. 
Int. 62. Can you state now wuat those terms were to be? 

Ans. 62. I cannot. 

Int. 63. Was one of the things that you were employed to do to 
see that all the taxes were wiped out that were wiped out by the 
decree ? 

Ans. 63. 1 was employed to see that the taxes were wiped out 
according to the terms and conditions of the contract, and I sup- 
pose it Is the same. 

Int. 64. As you understand it, then, the decree that was entered 
in this case wherein the taxes were wiped out is in conformity to 
the contract with Adam Smith? 

Ans. 64. I suppose it to be. 

Int. 65. How long did the commissioners and clerk remain fn 
your office? 


—— 
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Ans. 65. Probably from three-quarters of an hour to an hour. 

Int. 66. Was Adam Smith there with them ? 

Ans. 66. He was not. 

Int. 67. Will you swear positively, Mr. Sessions, that you cannot 
be mistaken in stating that Adam Smith was not with the commis- 
sioners In your office? 

Ans. 67. I am very positive that he was not. [am very positive 
that only three persons came to my office, to wit, two of the county 
board and the county clerk. 

Int. 68. Was anything said to you about fees upon the occasion 
of their first consultation with you in your office? 

Ans. 68. They said to me that Mr. Smith was to pay; it was to 
be at his expense ; that Mr. Smith was to pay my fees in the case. 
[ said to them that I would look to them; that I didn’t care any- 
thing about who paid me, so | fot my pay They employed me, 
but they safd to me in my employment that Mr. Smith was to 

pay. 
LS6 Int. 69. After leaving the office where did you go? 
Ans. 69. Directly to Mr. ‘Touzalin’s office. 

Int. 70. Can you state about the time in the day you reached Mr. 
‘Touzalin’s office? 

Ans. 70. Well, I can’t. Whether it was in the forenoon or imme- 
diately after dinner I can’t tell. 

Int. 71. Who was in Mr. Touzalin’s office when you arrived there? 

Ans. 71. I don’t recollect that there was any one in the office ex- 
cepting a young man, | think, was there by the name of Kenyon— 
Will. Kenyon, that used to write for him. I think he was in the 
office there, and I don’t know but Mr. Smith. If he wasn’t there 
he came in soon after. Then,the only persons there to ny recol- 
lection were Mr. Touzalin, Mr. Kenyon, Mr. Smith, the two commis- 
sioners, and the clerk, and myself. 

Int. 72. Are you positive that Mr. Smith did not go to Mr. Tou- 
zalin’s office with you? 

Ans. 72. That is my present recollection. 

Int. 73. Are you positive that you went there with the commis- 
sloners ? 

Ans. 73. I would not say positively that I went with them. On 
reflection I am inclined to the opinion that they met me at my 
office in the forenoon, and that | was to meet them at the office after 
dinner, and whether 1 went with them or was to meet them at the 
office I can’t tell. 

Int. 74. Was Mr. Marquett, the attorney for the Burlington and 
Missouri River Railroad Company in Nebraska, there? 

Ans. 74. No, sir: he wasn’t. I didn’t see him at all. 

Int. 75. You say that you didn’t see him at all ? 

Ans. 75. No, sir; up to thig time I had never seen Mr. Marquett 
hor spoken to him in reference to this matter, and he was not there 

at all. 
487 Int. 76. How long did you remain in Mr. Touzalin’s office? 
Ans. 76. ‘lwo or three hours, more or less. 
Int. 77. What were you doing during that time? 
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Ans. 77. There was a paper got up that was their action in the 
matter; bond was made and another stipulation or paper of some 
kind made in which they authorized and directed me—employed 
me—to go on and do this, and papers signed by them and by me; 
these papers were drafted there at that time and bouds drawn and 
executed, and all the necessary papers for the purpose of carrying 
out the object they had in view. 

Int. 78. What was that object ? 

Ans. 78. I have told you before—to have proceedings instituted 
by which the contract between the county of Boone and Adam Smith 
could be fully carried out. 

Int. 79. You say there was a paper drawn employing you for that 
purpose at that time? 

Ans. 79. Yes, sir. 

Int. 80. Who drew that paper ? 

Ans. 80. My impression now is that they were drawn in this way, 
by joint dictation: Will. Kenyon was a very expert penman, and 
we dictated to him and he did the writing—that the writing was all 
done by Will. Kenyon. 

Int. 81. Who suggested drawing that contract between you and 
the county of Boone ? 

Ans. 81. I can’t tell. 

Int. 82. Was it Mr. Touzalin? 

Ans. 82. I couldn’t state who did first suggest that ? 

Int. 83. State now what other paper was drawn—some one other 
paper. that was drawn there. We have vour contract between you 
and the county. | 

Ans. 83. There was:another paper drawn there that went on and 
recited the terms and conditions of the contract—— 


488 Mr. Cow1n: Just state one. 


—and that they were to be carried out and what was to be done and 
certain matters and things. The conditions of that writing now | 
won't attempt to give. 

Int. 84. Is that the paper a copy of which has been introduced 
here and which you say was read to the commissioners, that paper to 
which you have last testified ? 

Ans. 84. That paper to which I have last testified is the first re- 
ferred to here in Exhibit A. 

Int. 85. Do you know whether this paper was signed the date pur- 
ported to be, Jan’y 30th, 1878? 

Ans. 85. It was signed, but whether we were there the 30th of 
Jan’y I can’t state; but the papers were signed while we were there 
at that time, but I can’t state from recollection whether it was the 
last day of Jan’y or the first day of February. 

Int. 86. Now, look at the second paper mentioned in this exhibit 
of the same day and state whether that was drawn at the same time 

Ans. 86. Yes, sir. 

Int. 87. The first one, as shown by this copy, purports to be signed 
by the Burlington and Missouri River Railroad Company in Ne- 
braska, by A. E. Touzalin, land commissioner ? 
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Ans. 87. Yes, sir. 

Int. 88. He signed that there, did he, in his office? 

Ans. 88. Yes, sir. 

int. 89. Do you know where John R. Clark signed the same 
paper? 

Ans. 89. No, sir; I do not. 

Int. 90. The second paper, dated Lincoln, Nebraska, Jan’y 30th, 
1878, as shown by this copy, purports to be signed by the com mis- 

sioners and M. H. Sessions, att’y for Boone county. Did they 
459 sign it there that afternoon ? 

Ans. 90. Yes, sir; all signed it there together. 

Int. 91. And you also ? 

Ans. V1. Yes, sir. 

Int. 92. As has been stated, one of the commissioners states in his 
testimony that this paper, signed by the commissioners, was read to 
them by you, but that you did not read the lines as follows: “ And 
to have a decree of court entered up in the circuit court of the United 
States for the district of Nebraska eradicating the whole of the taxes 
now charged against the lands of the first and third parties for the 
above years.” Are you positive that vou read to the commissioners 
this part of the language I have quoted, “The whole of the taxes 
now charged ? ” 

Ans. 92. Yes, sir; they understood it perfectly well; it was talked 
over and was perfectly understood. 

Int. 93. And you say that at that time you took them into another 
room ¢ 

Ans. 93. Yes, sir; after the contract was written out and before 
signing I went into another room with the commissivners and that 
contract was read by me to them and they looked it over for them- 
selyes—it was thoroughly understood—and went back and was ex- 
ecuted. 

Int. 94. Aud you are positive that it was understood there that 
the whole of the taxes were to be eradicated ? 

Ans. 94. I am positive that that contract, just as it was executed, 
was read to the commissioners word for word, and that they un- 
derstood it in all its exact terms and conditions. I know they did. 

Int. 95. You are certain that you did, are you? 

Ans. 95. Yes, sir. 

Int. 96. Now, to make this matter brief, the papers that were drawn 
there were such as you deemed necessary to carry out the Adam 

Smith contract ? 
490 Ans. 96. Well, I suppose they were necessary. 

Int. 97. I mean the papers that were drawn there and 
signed were such as you deemed necessary and the railroad com- 
pany to carry out the Adam Smith contract ” 

Ans. 97. Yes,’sir. 

Int. 98. Now, then, when did the commissioners leave ? 

Ans. 98. I think they left the next day after those papers were 
signed, but I am not positive. 

Int. 99. When did you see Marquett in regard to this matter? 

Ans. 99. I didn’t see Marquett for some time. 
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Int. 100. About how long ? 

Ans. 100. I can’t tell. It might have been a week or two weeks 
or three weeks. I have no data by which I can tell. I know it 
wasn’t for some time afterwards. 

Int. 101. Do you know whether a suit had been commenced in 
the United States circuit court to carry out the Adam Smith con- 
tract at the time of this conference in the railroad office in Lin- 
coln ? 

Ans. 101. I don’t know. 

Int. 102. When did you first learn that such a suit was com- 
menced ? 

Ans. 102. That I cannot tell. 

Int. 103. State what next you did with respect to this matter after 
the commissioners departed. 

Ans. 105. The first thing I done after I was notified in pursuance 
of it that the suit had been commenced—lI don’t know how long 
after—I went to Omaha with Mr. Marquett for the purpose of per- 
forming the duties of my employment; but I cannot tell how long 
it was after; it might have been two or three or four weeks. 

Int. 104. State, Mr. Sessions, what relation the Hon. T. M. Mar- 
quett at that time bore to the Burlington and Missouri River Rail- 
road Company in Nebraska. 

Ans. 104. I supposed him to be—in fact I knew him to be—their 

attorney. 
49] Int. 105. Where did you see Mr. Marg uett 1 regard to this 
case ? 

Ans. 105. I haven’t the least recollection in the world where I was 
when he first talked to me about it. Whether it was here in my 
office or his office I haven’t the least recollection. 

Int. 106. When did he first present to you the stipulation to be 
filed while you was in the case? 

Ans. 106. That was at Omaha, while we were there at court. 

Int. 107. Then that must have been several weeks after this con- 
sultation in the- 

Ans. 107. lt Was some c ynisiderale time aft i and, of course, be- 
fore the date of the decree. I can’t now tell when that was, for I 
can’t recollect the date of the decree. 

Int. 108. Did you go up with Mr. Marquett for the purpose of 
entering that decree? 

Ans. 108. No, sir. 

Int. 109. Did you go up with Mr. Marquett ? 

Ans.109. No,sir. I have no recollection of going up to Omaha 
with Mr. Marquett during that term of court at all. 

Tit. 110. Where were you when Mr. Marquett presented this stipu- 
lation to you to sign tf 

Ans. 110. My present recollection is that it was in the court-room, 
at Omaha. 

Int. 111. Had you then read the bill? 

Ans. 111. I think I had. 

Int. 112. When did you know, then, that the suit had been com- 
menced ? 
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Ans. 112. I knew it before—before I went up—but I say I can’t 
tell the date. 
Int.115. Who informed you of it? 
Ans. 113. I can’t teil whether it was Mr. Marquett or some per- 
son about the office. 
492 Int. 114. Will you now state, Mr. Sessions, without repeti- 
tion, as near as you can, the contents of that stipulation ? 
Ans. 114. No, sir; I won’t attempt to give any statement as to the 
terms of that stipulation. It was so long ago, and I have never 
seen it since I have signed it, and my attention has not been called 
to it sincé, and it is an absolute impossibility for me at this length 
to attempt to give any correct statement of that stipulation, and I 
will not attempt it. 
Int. 11>. But you know that you objected to the stipulation ? 
Ans. 115. I objected to the stipulation when presented and ob- 


jected to the wiping out of taxes to the extent provided for in the 


stipulation. 

Int. 116. And you refused to sign it, you say in your examina- 
tion-in-chief, until you were furnished certificates of the clerk that 
the taxes were illegal? Is that so? 

Ans. 116. Yes, sir; I signed the stipulation, finding that the 
terms of the stipulation as to the wiping out of taxes conformed and 
agreed with the certificate of the clerk of the board that Mr. Mar- 
quett presented to me. 

Int. 117. And you refused to sign the stipulation until he fur- 
nished you these certificates ? ? 

Ans. 117. Yes, sir. 

Int. 118. Well, Mr. Sessions, why did you refuse to sign that stipu- 
lation when you and the commissioners had three or four weeks be- 
fore that signed an agreement for eradicating the whole of the taxes 
now charged ? 

Ans. 118. I thought I could get something better for the county 
if I did. Thatis why I done it. I tried to get something better 
for the county. That is the object | had in view at that time. 

[nt. 119. But when he pulled the certificates on you you surren- 
dered ? 

Ans. 119. Yes, sir; I surrendered 
493 Int. 120. Then the decree was entered on this stipulation ? 

Ans. 120. Yes, sir. 

Int. 121. And the decree is in conformity to that stipulation, is it? 
Ans. 121. 1 so understand it. 
Int. 122. There was no testimony taken or any matter submitted 
the court, was there ? : 
Ans. 122. No, sir. 
Int. 128. Did you get pay for your services ‘ 
Ans. 1238. I did, sir. 
Int. 124. Who paid you ? 
Ans. 124. I can’t tell which of the men paid me now; I never 
made a minute of it. I never made a charge in my book concern- 
ing the whole matter. 

Int. 125. Do you remember how much you were paid ? 
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Ans. 125. I can’t tell. 

Int. 126. Do you remember where you were paid t 

Ans. 126. I think I was paid at two different times. 

Int. 127. What makes you think you were paid at two different 
times ? , 

Ans. 127. 'Thesimple fact that I have an indistinct recollection— 
something about it, but | never was positive about that. I was paid, 
I know, soon after the thing was closed, but I have never thought 
of it from that time tillnow. I never madea charge concerning the 
matter and for that reason I can’t recollect. 

Int..128. Is it a common practice with you to do business of that 
importance aiid magnitude and not make any chargeon your books? 

Ans. 128. I frequently do. When parties pay the way they were 
and my only business with them is that and if [ am paid as soon as 
the employment is through with and it is of short duration I do not 
make any note at all. 

Int. 129. But how did you know that you would be paid as soon 

as the employment was through with ? 
494 Ans. 129. I was told that 1 would be paid by the com- 
missioners, as I said before; that Adam Smith was to pay 
the expenses. | told them I didn’t care how I was paid if I got paid 
when I was through with it. They said there would be no trouble 
about it, | would be paid, and I was paid. | 

Int. 130. But you told them that you would charge them ? 

Ans. 130. I told them that I would look to them for my pay. 

[nt. 151. Now, don’t you consider, as a lawyer, that that is a pe- 
culiarly proper case for making an entry with respect to it on your 
books ? 

Ans. 131. I don’t see anything very peculiar about it. 

Int. 132. Isn’t 1t somewhat peculiar where you assume the re- 
sponsibility of a case for clients who are not expecting LO pay you 
aud you are expecting your pay from somebody else that you never 
heard of and don’t know that he is in existence ? 

Ans. 132. I never expected my nay from somebody else. I ex- 
pected my pay from them. When they said to me that Adam 
Smith was to pay the expense I told them that I didn’t care any- 
thing about that; that I would look to them for my pay, but I didn’t 
care who paid it, only so I got it; but that I would look to them 
and didn’t expect it from any one else but the county. 

Int. 133. Then you didn’t expect to get your pay from Adam 
Smith—didn’t look to him? 

Ans. 133. I did not think anything about it more than I have 
told you. I looked to the county; they assured me I should have 
pay. I relied upon it and never thought a thing about it. 

Int. 184. When were you first reminded, afterwards, of the matter 
of pay ? 

Ans. 134. In a very short time; I got my pay in a short time. 

Int. 185. Where were you reminded of it? 

Ans. 135. My impression is that by draft, and still I can’t tell. 
I am sure it was by draft. It wasn’t paid me by money. I am 
sure it was by draft. 
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15 Int. 156. By whom was it drawn? 
Ans. 136. I can’t tell you; never thought a thing about it 
after I got my pay, from thai time to this. 

Int. 137. Then the case was so simple a one and so clear to your 
mind that if that draft was drawn by A. E. Touzalin you wouldn’t 
have thought anything about it, would you ? 

Ans. 137. I don’t think it was drawn by him. 

Int. 158. Well, that is not my question. 

Ans. 138. I don’t know whether I wouldn’t or not; can’t tell, but 
| don’t think the draft was drawn by him. 

Int. 159. Can you swear it wasn’t drawn by the Burlington and 
Missouri River Railroad Company in Nebraska? 

Ans. 159. I am very sure it wasn’t. 

Int. 140. Do you know upon whom it was drawn‘ 

Ans. 140. No, sir; I can’t tell that. 

Int. 141. Do you know at what bank you got it cashed ? 

Ans. 141. No,sir; Ican’ttell. Iknow that I was going East about 
that time and had money, but whether I got the money here or kept 
the draft I cannot tell; and I was going East, to be gone two or three 
months, and I know that the money that | got from there ‘1 took 
with me,and whether I got the money here or whether I got the 
money in drafts—I know I carried two or three hundred dollars 
with :me in drafts at the time that I went Kast. 

Int. 142. At what bank did you at that time make your deposits? 

Ans. 142. I think that I was making my deposits at that time at 
the First National. 

[nt. 143. Do you know where that draft was payable? 

Ans. 148. No, sir. 

Int. 144. Do you know the amount of tl! 

near it? 
496 Ans. 144. Well, sir, it was in the vicinity of a hundred 
dollars. | 

Int. 145. If other payment was made by draft, do you know the 
amount of that? 

Ans. 145. No, sir; and I ain’t positive that there was any other 
payment made by draft; I ain’t positive at all but what the whole 
payment was made in one. On reflection, I think it was. 

Int. 146. You wasn’t paid by Adam Smith, were you? 

Ans. 146. I was paid by the county, as I supposed, and | knew 
no other person that I charged to or relied upon for pay. 

Int. 147. When you received the draft was it in a letter? 

Ans. 147. I think it was. 

Int. 148. Who was the letter from ? 

Ans. 148. That I cannot tell. 

Int. 149. It wasn’t from any of the people of Boone county, was 
it? | 

Ans. 149. I can’t tell who it was from? 

Int. 150. Did you receive it through the mail‘ 

Ans. 150. Yes, sir. 

Int. 151. Did you make any entry of it on your books? 
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Ans. 151. No, sir; never in the world; never made a mark of the 
pen concerning that on my books. 

Int. 152. Mr. Sessions, have you now,in my questioning and your 
answers, given me all the information you can, directly or indirectly, 
that would throw any light whatever upon the question where and 
how you got your pay for these services and who paid you ? 
Ans. 152. To the best of my present recollection, I have. 


By consent and agreement of the attorneys for the complainant 
and respondents, respectively, the signatures to this testimony are 
waived. 

Also, by agreement of said attorneys, the further taking of 

this testimony is hereby adjourned till Tuesday, September 
497 16th, 1SS4, at the hour of 10 o'clock in the forenoon, then to 
be continued at the office of Miller and Price, att’ys, in the 
town of Albion, county of Boone, and State of Nebraska. 
C. P. DRENNEN, 


Spr cial kxvamine ro 


Pursuant to adjournment, as above stated, on the 16th day of sep- 
tember, 1884, at the hour of 10 o’clock in the forenoon, at the law 
office of Millerand Price, in Albion, Boone county, Neb.—T. M. Mar- 
quett, Esq., appearing for the respondents, and J.S. Miller, Esq, for 
the complainant—I resumed the taking of said testimony as follows, 
VIZ: 

And also the said Jonn PETERS, being about the age of 40 years 
and having been by me first cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth in the matter of contro- 
versy aforesaid, I did carefully examine the said John Peters, and 
he did thereupon depose, testify, and say as follows, viz: 


sy Mr. MARQUETT: 
Int. 1. What is your name, age, and place of residence ? 
Ans. 1. Name, John Peters; age, forty years; residence, Albion, 
soone county, Nebraska. 
Int. 2. How long have you been a resident of Boone county ? 
Ans. 2. Thirteen years this coming fall. 
Int. 3. What, if any, publie position or office have you held? 
Ans. 3. Held the office of county clerk since ( lectober, LS75. 
Int. 4. Have you had it continuous? 
Ans. 4. Have held the office of county clerk continuous since Oc- 
tober, 1873. 
Int. 5. You were county clerk, then, in the year 1877? 
Ans. 5. Yes, sir. 
498 Int. 6. Do you know anything about a contract made with 
Adam Smith in reference to—among other things, in refer- 
ence to the taxes on the Burlington and Missouri River Rail- 
road Company’s lands for the years 1873 to 1877, inelusive? If so, 
you may state what you know about the making of that contract 
with the board of county commissioners, if anything. 
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Objected to as being incompetent and immaterial. 


Ans. 6. Well, now, I can answer that question, of course, to obviate 
the asking of several other questions. I could give it in a narrative 
form and commence at the beginning and give—is that the way you 
want it? 

Int 7. Just in as few words as possible you may state what you 
know about it. 

Ans. 7. Well, in the summer of 1877 Adam Smith, of Chicago, 
called at my office and made a general inquiry relative to lands— 
to the lands in Boone county—relative to the B. & M. lands, rather. 
He staid a day here and derived such information and such statistics 
concerning the county as I had to give him, stating that he was 
here with an object or view of perhaps purchasing quite a quantity 
of land.. Among other things, he required of the title to these 
lands, and also the taxes on the same. He then went away and 
came back In a short time again—that is, | don’t remember just 
what time it was, but he went away and came back and inade fur- 
ther inquiries concerning the same—inquired of the county com- 
missioners where they lived—aud then he submitted a proposition 
to me or wanted to know from me how a certain proposition would 
be entertained by the people of this COULILY relative to the settle- 
ment of these lands. After disclosing his plans to me, stating what 
he proposed to do, | at once fell into lis plans or with his object ; 
thought, perhaps, something could be done in regard to entering 

Into a contract with the county commissioners by him—pur- 
199 chasing certain quantities of land if the taxes could be re- 

leased. He then went to see the county commissioners, and 
came back and requested me to call a meeting of the board of county 
commissioners, Which I did. The county commissioners met with 
Adam Smith and such few people as there were here in town—a few 
around the country near by—and talked the proposition over that 
he finally submitted to the commissioners at that time. ‘The county 
commissioners remained in session two or three days before taking 
any action on his proposition, as they felt it was a matter that con- 
cerned the county—that was of vital Importance to the county—and 
did not want to act until they obtained the consent of tho proml- 
nent men of the county at that time. They sent out and cailed the 
people together—as many as they could get in the court-house. 
After they were here this proposition of Adam Smith was then read 
to the county commissioners. 

Int. 8. After the people assembled ? 

Ans. 8. Yes; after the people were toge ther there in the court- 
house—I forget the number, but there was quite a number of the 
people that was sent for to talk the matter over with the county 
commissioners—Mr. Smith then submitted a certain proposition. I] 
have got the proposition with me. We then—— 
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Int. 9. You still have that,do you? Let me look at that, will 
you? 
~ Ans. 9. That is Adam Smith’s contract (producing a paper). 
Int. 10. Is that the original ? 
Ans. 10. That is the original; yes, sir. 
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Int. 11. Do you know whether the proposition was the same as 
they agreed upon afterwards? 

Ans. 1. Yes; the propos sition that they submitted and the con- 
hey made a contract at that time. 

Int. 12. Is this Exhibit “A” attached to the evidence introduced 

by the complainant? (Here the Exhibit “A” in the evi- 
500-505 dence introduced by complainant is shown weteeete.) Is 

that the contract made with Adam Smith and the coMmi- 
missioners ? 

Ans. 12. Yes, sir; that is it. 

Int. 15. Or is that a true copy of the contract made with Adam 
Smith and the commissioners ? 

Ans. 13. That is. Now I will go on to state. Then, after this 
contract was read to the county commissiuners, the matter was dis- 
cussed by the board with the people that was then assembled in the 
court-lhouse, and after talking the matter—fully discussing the mat- 
ter—it was the unanimous choice of the board and also of all the 
people in the court-house to enter into that agreement with Mr. 
Smith, thinking it was for the best interests of the county that the 
proposition and contract of Mr. Smith be accepted ; and it was fully 
understood, and distinctly understood, at that time that in accepting 
that contract thiat the county commissioners were to abate or release 
all the back taxes from the year 1857 to 1877, inclusive, entirely, as 
Mr. Smith said unless that was done be had no further business 
here; that he could not take the lands and dispose of them unless 
those taxes were settled. 

Int. 14. What next happened in reference to that agreement or 
the matters pertaining to it after this meeting? 

Ans. 14. After the adoption of that contract ? 

Int. 15. It was adopted by the board of commissioners, was it ? 

Ans. 15. Yes: or the accept ance, you m1 loht Say. The com mis- 
sioners adjourned and the matter was then discussed throt ighout the 
county, and it generally met with favor by all the inhabitants of the 
county. Nothing more then had been done until Mr. Smith, in the 
fall of the year, had commenced his work. 

Int. 16. What work? Just state that. 

Ans. 16. Nothing further had been done until Mr. Smith had 
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commenced work on the graded wagon road. He brought a 
506 grading machine,a lot of men and horses, built them a large 


house, and started operations on the graded wagon road, 
which was a part of the contract as entered into by the cot Inty com- 
missioners. This graded road was to commence at Albion, the 
county-seal of Boone county, and terminate at Silver creek, il point 
On the Union Pacific railroad, in Merrick county, The distance of 
the road was somewhieres in the neighborhood of 35 or 40 miles— 
say, 40 miles. 

Int. 17. Was there any bridges to build ? 

Ans. 17. Yes, sir. In building this road there were a great many 
bridges LO be built. The principal, largest bridge was bridging the 
Loup river. All the streams on the line were bridged, and deep 
gulches, ravines, and in doing this work it occupied—or from-the 
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tine he commenced it lasted until along in the winter or in fact 
until about January; some time along in the latter part of January 
the work was completed. 

Int. 18. January, what year? 

Ans. 18, 1878. After the completion of this road the county 
commissioners then went down to Lincoln and carried out their 
part of the agreement—for the purpose of carrying out their part 
of the agreement between Adam Smith and the county. 

Int. 19. When was that? 

Ans. 19. At Lincoln. 

Int. 20. When ? 

Ans. 20. That was on the 30th day of January, 1878S. 

Int. 21. Did all the commissioners go down ? 

Ans. 21. Yes, sir. 

Int. 22. Who went with them ? 

Ans. 22. I went with them, three county commissioners, and the 
clerk, — myself. 

Int. 25. Well, you may state what was done down there. 
507 Ans, 25. Afterarriving at Lincoln the county commission- 
ers employed Mr. M. H. Sessions, an attorney of Lincoln, to 
carry out their part of the agreement. 

Int. 24. The Adam Smith agreement ? 

Ans. 24. The agreement with Adam Smith. 

Int. 25. Were you by and heard any of the conversation that 
passed between the commissioners and Mr. Sessions in reference to 
this matter? If so, you may state what was said and done. 

Ans. 25. Yes, sir; I was present during the entire time or meet- 
ing of the county commissioners with Mr. Sessions. ‘They employed 
Mr. Sessions to carry out the agreement as entered into by Mr. 
Smith. ‘The agreement was present there. ‘They showed.the agree- 
ment to Mr. Sessions and requested lim, as attorney for the county, 
to carry out the conditions of that agreement for the county. The 
matter had been discussed fully by Mr. Sessions and the county 
commissioners. 

Int. 26. What, if anything, was said at this time about the efforts 
that had been made to collect these taxes on the b. & M. lands and 
the failure to collect any? 

Ans. 26. The county commissioners had stated to Mr. Sessions 
that’ for several years they had been endeavoring to collect these 
taxes. The railroad company had refused to pay them for several 
reasons—the enormous assessments on the lands, then the illegality 
of certain levies, and alsu the question as to the ownership of the 
lands. 

Int. 27. Whether they owned them or not? 

Ans. 27. Yes; whether they owned them, being in doubt whether 
the railroad company owned those lands at that time, as there was 
during this time or part of that time a suit entered in the United 
States district court against the railroad company for the recovery 
of these tands. 

Int. 28. By the United States ? 

Ans. 28. By the United States. The county commission- 
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508 ers had further stated to Mr. Sessions that they had offered 

at different times to settle with the railroad company these 
taxes, and had instructed their county treasurer to correspond with 
the railroad company and offer to take a certain per cent. or a cer- 
tain amount of the tax in lieu of the whole. 

Int. 29. Do you know what that per cent. was? 

Ans. 29. Mr. Bollman, the county treasurer, was empowered by 
the county commissioners to settle with the railroad company for 
elght thousand dollars in lieu of all taxes, which the company 
refused to do, claiming they wasn’t justly entitled to pay those 
taxes. The per cent. would be at that time about 15 or twenty per 
cent. I don’t remember just exactly what it was. And the county 
entered suit against the railroad company for several years. They 
were then in court. 

Int. 30. Was it the county that entered suit or was it the railroad 
eompany ¢ 

Ans. 30. The county had entered suit against the railroad com- 
pany for these taxes, but failed to make any collections. They had 
further stated to Mr. Sessions that in this agreement with Adam 
Smith that as part consideration for these taxes they was to accept 
this graded wagon road, properly. built and bridged, from Albion to 
a point on the Union Pacific railroad. 

[nt 31. Was tliis a public highway—this road where Smith built 
this road, did this work? 

Ans. 31. Yes, sir; it was a public highway. 

Int. 32. Do you know how much work he did on this for Boone 
county ; what the value of the work in building the road was? 

Ans. 32. I don’t know the exact figures for the value of that work, 
but understand that the expense of building and bridging this road 
was about twenty thousand dollars. 

Int. 33. Did you make any of the payments for the bridges or 
anything for Smith? What is your means of knowledge, of know- 

ing what this work done for Boone county by Adam Smith 
009 was worth? 

Ans. 33. Well, my means of knowing is partly from pay- 
ments that I had made for Mr. Smith for this work and from the 
accounts that Mr. Smith had paid—the bills that he had paid. 

Int. 54. Do you recollect anything further said or done at Lin- 
coln. If so, state what it was. 

Ans. 34. You mean with Mr. Sessions at that time ? 

Int. 35. In reference to the settlement of these taxes done at Lin- 
coln while you were there? 

Ans. 35. 1 will say that the whole matter had been talked over, 
thoroughly discussed, and the reason why the commissioners went 
to Lincolu—they told Mr. Sessions they came down to Lincoln where 
they could do the business better. 

Int. 56. Did they enter into any writings there? 

Ans. 36. Yes, sir. 


Int. 87. You may look at this,commencing there. I asked you if 


they entered into any writings there. Now you may look at Ex- 
hibits B, C, and D, as attached to the evidence of complainant. 
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(Here the exhibits attached to the evidence of complainant are 
shown witness.) Look at those and see if those were the writings 
that were drawn up there? I believe those are the exhibits. 

Ans. 37. They are the exhibits; yes, sir. Those writings were 
drawn up between the county commissioners and Mr. Sessions and 
Adam Smith and the b. & M. Railroad Company as a statement of 
the agreements between the county commissioners and Adam Smith. 

Int. 88. Now look at Exhibit B and see if that is as there drawn 
up and signed, and see if it-— 

Ans. 38. Yes; that is the original agreement, signed by. the 
county commissioners and attested by myself as county clerk. 

Int. 39. Do you know who read that to the county coinmissioners 

or how? 
510 Ans. 39. Yes, sir. I will state that after these papers and 
exhibits had all been written and drawn up that I, as clerk 
of the county commissioners, read each one separate to the board of 
county commissioners. After the reading of the same they then 
attached their signatures—signed them. 

Int. 40. Now, do you recollect of reading Exhibit B to the county 
commissioners ? 

Ans. 40. Yes, sir. 

Int. 41. Was it read as it appears there? 

Ans. 41. It was. 

Int. 42. Did Commissioners Broadbent and Bowman—did they 
hear it read ? 

Ans. 42. Yes, sir. They were all present. 

Int. 43. They, Bowman and Broadbent, in their evidence state 
that this latter part of the conditions in Exhibit A—that is, in refer - 
ence to eradicating the whole of the taxes now charged against the 
lands of the first and third parties for the above years, all of said taxes 
having been examined and agreed upon as illegal and void—they 
claim that that part was not read to them, and that they didn’t 
know that that was in the agreement. How about that? 

Ans. 43. It certainly was. In reading over the matter | remem- 
ber distinctly of reading that part of the contract very clearly, and 
they understood it before attaching their signatures to the same. 

Int. 44. What, if anything, was said and done about the payment 
of the expenses caused by going to Lincoln on this—in reference to 
the matter of these taxes ? 

Ans. 44. After the work or the business was all completed, and 
the next morning 

Int. 45. By that you mean after all these papers had been pre- 
pared and signed ? 

Ans. 45. Yes; after all these papers and, in fact, after the whole 

matter had been completed, the papers signed and drawn up, 
ol] Before starting for home Mr. Smith paid, or gave, rather— 
gave me the money to cover the expenses of the county com- 
missioners for their time and expenses while at Lincoln, stating 
that, as he would have to pay a large portion of the taxes, that he 
might as well pay those expenses now as to pay it in the shape of 
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taxes, and I paid the county commissioners then with the money 
that Mr. Smith paid me. I was paymaster. 

Int. 46. What were those expenses paid ? 

Ans. 46. The expenses paid included their railroad fare—all the 
expenses from Albion at that time. We went by stage from Albion 
to Columbus; and their railroad fare to Lincoln and their per diem 
while they were engaged in this business. 

Int. 47. Same as they would have been allowed to be paid by the 
county ? 

Ans. 47 Yes; and their mileage and per diem. 

Int. 48. Was this matter ever referred to—this matter of settle- 
ment and these papers that were drawn up at Lincoln—ever referred 
to by the commissioners when they were in regular session here in 
Boone county? If so, what was done? 

Ans. 48. At a regular commissioners’ meeting, held February 4th, 
1878, being the first session of the board after this settlement, the 
board passed a resolution ratifying and confirming all matters and 
things pertaining to the Adam Smith contract and the settlement 
of these taxes. 

int. 49. Was there any public meetings held in reference to this 
settlement of taxes; and, if so, when ? 

Ans. 49. Yes; there were three meetings held. The first meet- 
ing was held in the spring of 1878. I don’t remember the date. It 
was called by a few men in the county, and termed an indignation 
meeting. It was largely attended by people from all parts of the 

county. Statements had been made by three or four indi- 
512 viduals that the county commissioners had betrayed the 

county and were bribed and said there was fraud used in the 
settlement of these taxes. I was present at the meeting, and after 
the statements had been made by three or four charging the county 
commissioners with fraud, 1 then had taken the stand and made 
the exhibit and statement as confirmed by the county commission- 
ers, then these parties that had charged fraud again took the stand 
and said that they didn’t believe that the county commissioners had 
been bribed or that there was any fraud used; and the sentiment 
of the people at that time, after the meeting had closed, was in favor 
of the county commissioners. 

Int. 50. Do you know whether this was before or after the decree 
had been entered enjoining the taxes ? 

Ans. 50. It must have been after. 

Int. 51. Were the eounty commissioners present ? 

Ans. ol. ‘They were not. 

Int. 52. Was there any other meetings at which the county com- 
missioners were present’? If so, state when they were and what took 
place. 

Ans. —.. Some time after this first meeting the county commis- 
sioners gave notice of a public meeting to be held at the court- 
house for the purpose of hearing their side of this tax settle- 
ment. 

Int. 53. Who were the names of the commissioners then ? 

Ans, 53. ‘The commissioners at that time were Thomas Wilkinson, 
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Kdwin Broadbent, and T. H. Bowman, and that meeting was largely 
attended. 
Int. 54. About what time was that? 
Ans. 04. I don’t remember the date of that. It was some time 
after the first. It might have been along some time in April or 
May, possibly—along atthattime. At that meeting the county 
213 commissioners gave a full statement of their actions and 
doings, and it met with general fuvor by the people of the 
county. 
Int. 55. Was it known at that meeting what Mr. Sessions had 
done ? 
Ans. 55. Yes, sir. 
Int. 56. As the attorney in the courts ? 


Objected LO as being incompetent and immaterial. 


Ans. 56. Yes, sir; it was known, the exact position of Mr. Ses- 
sions, because the decree had then been entered up, and it was gen- 
erally endorsed. 

Int. 57. Was it known that Sessions had agreed to the decree as 
entered ? 

Ans. 57. Yes, sir; it was known at that time. 

Int. 58. At this time did the county commissioners know just 
what Mr. Sessions had done in reference to agreeing to a decree 
wiping out all the taxes? 


Objected to as being incompetent. 


If so, you mgy state how they knew it. 

Ans. 58. Yes, sir; the county commissioners knew what the de- 
cree of the court was, as they had then a copy of the same from the 
clerk of the court. 

Int. 59. I asked you if they knew what Mr. Sessions—whether he 
had agreed to the decree ? 

Ans. 59. Yes; I thought I answered that. If they had known 
that Mr. Sessions had gone into the court and agreed to the wiping 
out of the taxes. 

Objected to as being incompetent. 

Int. 60. Now, you may go on LO state any further public meet- 
ings. The commissioners were endorsed in this meeting, you 
stated ? 

Ans. 60. Yes, sir. 

Int. 61. How many were here in this second meeting you speak 
of—how many were present ? 

Ans. 61. I don’t remember exactly; the court-house was 
514 ~~ full; possibly in the neighborhood of a hundred. The county 
at that time was not very thickly populated and a hundred 

was considerable of a gathering. 

Int. 62. How had this meeting beet published? What means 
had the public of knowing that a meeting would be held of this 
kind ? 


Ans. 62. It was made known by sending men throughout the 
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county and notifying the people that on a certain day this meeting 
would be held. 

Int. 65. Was the notification general, or only to special persons ? 

Ans. 63. It was general ; it was published in the newspaper; gen- 
eral notice was had throughout the county. Some time after this 
meeting there was then a notice published again for a ratification 
meeting. The notice was general; it was given generally through- 
out the county,as well as being published, that at a certain day there 
would be a meeting at the court-house in Albion for the purpose of 
ratifying the action of the county commissioners. Mr. Smith was 
present, the county commissioners were present, and Mr. Touza- 
lin was present. The whole subject-matter had been discussed at 
that meeting, for and against this tax settlement, and out of a meet- 
ing of between, I should judge, two hundred and two hundred and 
fifty, or, we will say, between two and three hundred, when a vote 
was taken it was almost unanimous; there might have been pos- 
sibly a half a dozen that voted against it on confirming the action 
of the county commissioners in their doings relative to this matter. 

Int. 64. Was it known at this time that there had been a decree 
entered by consent wiping out all the taxes? 

Ans. 64. Yes; it was known because we had a copy of the 

515  decree,and it wasalso stated at the meeting by different ones— 

by the county commissioners, by Mr. Touzalin, and Mr. 
Smith—the exact status of the case. 

Int. 65. Just what had been done? 

Ans. 65. Just what had been done, and it met with such general 

favor that, of course, we supposed that was the last of it. I would 
further say that I should judge from the conversation that I had 
with men throughout the county that were not at that meeting, 
after knowing all the facts in regard to this matter, that seven- 
eighths of the people of Boone county were in favor of it at that 
time. . 
Int. 66. Now, do you know what effort, if any, had been made 
by the treasurer of Boone county to collect these taxes—that is, the 
tax on the Burlington and Missouri River Railroad Company in 
Nebraska lands—for the vears 1875 up to and including the year 
1877? | 

Ans. 66. Well, they had made—the treasurer had made—all the 
efforts that possibly could be done in collection of these taxes. He 
had corresponded with the company, sent them statements of the 
amount of taxes, and offered their lands for sale: but no one would 
purchase the lands at tax sale, as the matter was in doubt, though, 
perhaps, they could not purchase the lands as the company had no 
title to them—were afraid of them. They had on several years at 
different occasions advertised their lands, offered them for sale, and - 
no one would buy. 

Int. 67. Were you acquainted with the value of lands in the year 
1873 in Boone county ? 

Ans. 67. Yes, sir. 

Int. 68. Were you acquainted with the value of the Burlington 
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and Missouri River Railroad Company’s lands in Boone county in 
the year 1873? 
Ans. 68. I was. 
Int. 69. What was the fair casli value of those lands in that 
year? ! 
O16 Ans. 69. At that time, there being so much vacant Govern- 
ment land in the county that lands for sale—really there was 
no value fixed for them. There was no price that you could fix for 
them. Now the lands that the company owned at that time em- 
braced some of the best land as well as some of the poorest land in 
the county, and the very best lands were not worth more than Gov- 
ernment prices, which was a dollar an acre—the very best lands. 
The poorest would not bring more than twenty-five cents an acre. 
[ would say, if the lands were to be sold or there was any one wish- 
ing to buy land, that the price would range from twenty-five cents 
to a dollar and a quarter an acre. 
Int. 70. Were you acquainted with the value of these lands in the 
year 1874? 
Ans. 70. Yes, sir. 


Int. 71. What was their fair cash value at that time? 
Ans. 71. I guess the same as in 1873; don’t think there — any 
difference. 


Int. 72. Were you acquainted with the value of these lands in 
1S75? 

? 

Ans. 74. Well, I don’t think there could be much difference, even 
in that year,yet. The grasshoppers came along about that time, and 
lands wasn’t worth anything. I think that was the first grasshopper 
year we had. 

Int. 75. Were you acquainted with the value of these lands in 
LS76? 

Ans. 75. I was. 

Int. 76. That is, the value of the Burlington & Missouri River 
Railroad Company in Nebraska lands? 

Ans. 76. Yes. 

Int. 77. What were they worth in the year 1876, in Boone county? 

Ans. 77. Well, at that time we had begun to receive a little 

517 better emigration into the county and lands were looking up 

some—that is, the Government lands were being, the best of 

them, taken, and the B. & M. railroad lands at that time probably 

would have sold from twenty-five cents an acre—some of it ain't 

worth that to-day—twenty-five cents an acre to about a dollar and 
a half to a dollar and seventy-five cents. 

Int. 78. Were you acquainted with the lands of the Burlington 
and Missouri River Railroad Company in Nebraska in the year 1877, 
in Boone county ? 

Ans. 78. I was. 

Int. 79. What was the fair value of the lands that year in Boone 
county ? 

Ans. 79. About the same as 1576. 
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Int. 80. What relation was Adam Smith to the Nebraska Land 
and Live Stock Company? It sometimes goes under Adam Smith 
and sometimes under Live Stock Company. I want you to explain 
that. 

Ans. 80. Adam Smith was president of the Nel 
Live Stock Feanenanie 

Int. 81. Was that contract of 
Stock Company Carry it out, or fl 

Ans. 81. ‘The contract was carried out by the Nebraska Land and 
Live Stock Company—the Adam Smith original contract 


raska Land and 


Int. 82. Was there any consent to this by the county commis- 


Ans. 82. Yes, sir; perfectly satisfied. 
. ‘ r . . ,. t . , . 

+> _. . 7 . ; i . . , . 7 
Int. 88. Now you may state whether the DUlIGINg OF this road 
} da Sane a ae, eee ae ' 
1 UpPOT by Adam Smith was ever bullt as pel Lue agreement 
. . ‘ ; . , ; » 3 ’ ; . 
made by him and the county commissioners, and whether the bridges 


Ans. 83. Yes, sir; they were. 
oe 
yy the county commissioners ? 
Ans. 84. ‘They were. 
Int. 85. Now, Mr. Peters, what, if anything, do you know 

O18 in reference to Adam Smith or the Nebraska Land and Live 

Stock Company bringing settlers and “en i men to settle 
upon the land purchased by them of the Burlington « Missouri 
River Railroad Company 1D Ne ebraska ? State all you know about 
that matt 


r ] } » Ieasl : 
Were they ever accepted as being DUlIt-——as being COll- 


— 
7 
. o— 
~~ 

et ee 


os 


Objected to as being incompetent and immaterial. 


Ans. 85. I know, after the settlement of tlis tax question and 
even before it was settl d, Mr. Smith had then comm: ay lo adver- 
tise Boone county. 

Int. 86. To advertise it? 

Ans. 86. _ sir; to advertise it. Mr. Smith had got up a lot of 


: 
} 
' 
i 


maps; had aps printed and pamphlets printed—a large n sag 
of them—an dd istributed through ine Eastern states. Now. 1 this 
map was shown in particular this ided road, and by sisal 
this road ve a direct line from ‘th tm ¥ railroad to Aibion it 
gave a prestige y Boone county over any county adjoining us, and, 
through thi wat and expense of Adam Smith, “st county ha 


— 


had 

commenced at toys tlt to settle very rapidly. Mi Smith had 
P . 7. } . . 1 5 ) . ‘4 . . 

agents in Chicago and New York, lowa, and Milwaukee—in fact, 


scattered through the different Eastern States—advertising Boone 
county lands and sending pe apre here to this county, and Mr. Smith 
was the direct cause of bringing a great many settlers here that we 
tee ly would heve r have received; brought a great many men 


he e of means—we: thy men trom ( hicago —that ex pend: d a great 
+ ae of mone y he re in the COUNTY in the way oO] Improve ments and 
bringing stoc! — different ways. 

Int. 87. Was this wagon road, built by Mr. Smith to the Nebraska 


Land and Live Stock Company, of much utility to boone county ? 
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Objected to as being immaterial and incompetent. 


Ans. 87. Yes, sir; it gave the people of Boone county a more 
direct and shorter road to market 
old [ht. Od. What was the effect of “the settlement of these taxes, 
of the entering that deuies wiptog out the taxes, and of the 
carrying out of the Adam Smith contract by him or by the Nebraska 
Land and Live Stock Company upon Boone county ? 


7 
‘a 
; 
) 
i 


bjected to as being incompetent and immaterial. 


Ans. 88. It gave to Boone county a general prosperity—that is, it 
had the effect of imposing confidence in the people that were here 
and bringing people here that we never would have had if these 
taxes hadn’t been settled. It seemed to add hope and prosperity to 
the welfare of the county. 


Cross-examination by Mr. MILLER 


Int. 1. You say that in the settlement of these taxes in the man- 
ner in which they were settled, in eradicating or releasing all the 
taxes for those years for no other consideration than the building of 
this road, had the effect to v1lve prosperity to Boone county. Now, 
isn’t ita fact that up to 1878 Boone county, in common with the 
balance of the State of Nebraska, had been under a cloud, caused by 

the failure of crops, grasshopper raid, and like calamities, and isn’t il 

a fact that at that‘time the whole entire State received a large im mil- 
gration and was generally prosperous? 

Ans. 1. It is true that during the years 1873, 1874, and 1875 
Boone county, along with the other counties, had suffered from the 
effects of grasshoppers, but after the settlement of these taxes in 
1878 the State had recovered from the effects of the grasshoppers, 
and, by reason of this settlement and Mr. Smith’s influence, Boone 


county received a larger share of immigration than any county ad- 
joining it, and, through the influence of Mr. Smith and the settle- 
ment of these taxes, we commenced. selling the railroad lands of 
ee was not the case in any county adjoin- 
Fu Boone t that had railroad lands. 
O20 Int. 2. Who sold the railroad lands in Boone county ? 
Ans. Z. U —) LO IS7d there were no lands 8 or with the 

exception of a few small tracts. In this contract with Adam Smith 
Mr. Stoith purchased i large tract of | land from he railroad Conli- 
pany. Then the raiirvad company established agencies throughout 
the Kastern States, as well as this State, for the sale of this land; 
established agents in Boone county. After the settlement of these 
taxes I sold 1a great portion of the railroad lands to this county. 

Int. 3. Did Adam: Smith sell the lands that he purchased from the 
railroad company ‘ 

Ans. 3. He did. 

Int. 4. Did he sell it for an advance price from what he paid 
for it? 

Ans. 4. He certainly did, 

Int. 5. Adam Smith made money, in short, out of his contract, 
didn’t | Wn purchasing lands? 
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Ans. 5. I presume he did. If he didn’t he was different from 
most people. 

Int. 6. Adam Smith’s land was benefited by the building of this 
road wasn’t it? 

Ans. 6. Adam Smith had no lands up to the time that road was 
built. 

Int. 7. You are sure of that? 

Ans. 7. [ am sure of thiat. 
Int. 8. Then he purchased the lands after he built this road, did 


} 


, 


he: 

Ans. 8. No, sir; he had a contract with the railroad company 
that after the completing and doing this work he was to get those 
lands at a certain price. 

Int. 9. How much of this road from here to Silver creek is in the 
limits of Boone county ? 

Ans. 9. I should judge about fifteen or sixteen miles; I don’t 
know positively. 

Int. 10. In what counties is the balance of it lovated ? 
o2] Ans. 10. In Nance and Merrick counties; was then the 
Pawnee reservation. 

Int. 11. How many of the bridges that were built on that line of 
the road were in Boone coulty 4 | 
Ans. 11. I don’t remember exactly, but I should judge about a 
half a dozen—say, six of them. 

Int. 12. What streams do they cross ¢ 

Ans. 12. I don’t know the names of all these creeks that run down 
there—these dry ravines. 

Int. 13. They are all dry ravines, are they ? 

Ans. 13. They are large ravines or gulches that are dry this time 
of the year. | 

Int. 14. Do you know what the bridges cost in Boone county ? 

Ans. 14. I do not. 

Int. 15. Do you know what the grading of the road cost in Boone 
county ¢ 

Ans. 15. No; net exactly, because I do not know what Mr. Smith 
paid out on the entire work. 

Int. 16. Do you remember what the cost of the bridge over Loup 
river was’? 

Ans. 16. It cost between five and six thousand dollars. 

Int. 17. That bridge is in Nance county, isn’t it? 

Ans. 17. It is now in Nance county; it was originally built in the 
Pawnee reservation. 

Int. 18. Was it ever in Boone county ? 

Ans. 18. No. 

Int. 19. Now you say in your direct examination that the work 
on this road cost about twenty thousand dollars ? 

Ans. 19. I should judge about that. 

Int. 20. Now, then, can you approximate at what the work on 
that road lying in Boone county cost? 

Ans. 20. No; I am no engineer; I could not. 
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Int. 21. You say there are about thirty-five miles of that 
road ? 
O22 Ans. 21. No; between thirty-five and forty or forty and 
forty-five; I don’t know; about that, | should judge; about 

half, probably, in Boone county. No; not quite half. 

Int. 22. Isn’t it a fact that the most expensive part of that road 
lies outside the limits of 0one county 4 

Ans. No; I don’t know that it does. Outside of the Loup river 
bridge, suppose the most eX pense is in Boone—harder work to 
build it—more bridges. 

Int. 23. Now, you say you paid some of the bills for Mr. Smith in 
the building of this road, did you ‘ 

Ans. 23. I did. 

Int. 24. Was you the agent of Mr. Smith—acting as his agent? 

Ans. 24. | was not agent for him. 

Int. 25. You was clerking for him ‘ 

Ans. 25. No, sir. 

Int. 26. Wasn’t you the agent of Mr. Smith at the time he made 
this contract ? 

Ans. 26. | was not; had nothing to do with any of his business— 
in fact, he was an entire stranger to me. 

lnt. 27. Now, you say that in 1873 there was no sales for land in 
Boone county, and that the lands of B. & M. Railroad Company were 
worth from twenty-five cents to a dollar and a quarter an acre. 
Have you ever known any lands to sell for twenty-five cents per 


; 


. 


acre ¢ 

Ans. 27. Yes, sir; and dear at that. 

Int. 28. What proportion of the B. & M. lands in Boone county 
was worth not more than twenty-five cents per acre? 

Ans. 28. I should judge, about one-sixth. 

Int. 29. ‘They were only worth twenty-five cents an acre? 

Ans. 29. At that time. Of course, they are worth more than that 
how. 

Int. 30. What proportion of their lands have you known to have 
sold for twenty-five cents an acre ? 

Ans. 30. Oh, I don’t remember; but there was quite a 
O25 large tract of it that was offered at that, and even could not 
get buyers at that. 

Int. 31. When was that? 

Ans. 31. That was up until two or three years ago. 

Int. 82. Where was that land located in the county ? 

Ans. 32. In the northwestern part. 

Int. 33. In what is known as the Bonanza district.? 

Aus. 33. No. 

Int. 34. It was in the extreme northwestern limits of the county, 
wasn't it? 

Ans. 34. No. 

Int. 35. You say the treasurer had made all the efforts he could 
to collect the taxes, but no one would buy. Isn't ita fact that no 
one was purchasing tax-sale certificates in this county at that time 
of any lands whatever ? 

: 5KO—20)7 
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Ans. 35. No,sir; it is not a fact. 

Int. 56. How much of the land was sold per year and tax certi- 
ficates given in Boone county of the land ? 

Ans. 36. I don’t know the amount, but I know there were parties 
here to take up every piece of land that was offered for sale on tax 
certificates that was owned by private individuals. 

Int. 837. How much of the Government homestead land or deeded 
land to individuals—yes, how much taxable land was there in 
Boone county, outside of the railroad lands, during the years 1873, 
1874, and 1875? 

Ans. 37. I don’t remember; I can’t remember that. 

Int. 38. Well, isn’t it a fact that there was very little ? 

Ans. 38. Well, I don’t know what the amount was. Of course, I 
don’t remember without, possibly, going up to the records and find- 
ing out what it was. I don’t remember. 

Int. 39. Well, you can say it was little or much, can’t you ? 

Ans. 39. Well, there was probably more than people would have 

any idea of. There was a great many people came in here 
524 and entered land for pre-emption, got their title as soon as 

they could after entering it, within six months after entering 
the land. 

Int. 40. Now, you say there were three meetings called concerning 
this settlement, ut the first of which the general sentiment: was 
favorable to the action taken by the county commissioners ? 

Ans. 40. Yes, sir; in fact, it was to be a boom for the parties that 
was opposed to it, and it terminated to be a boomerang before they 
were through with it. | 

Int. 41. Then why did the commissioners call another meeting? 

Ans. 41. Because they were not present at the first meeting, and 
wanted their side of the case stated properly—correctly ; that is why 
they done it. 

Int. 42. Well, they did it, did they ? 

Ans. 42. Yes, sir; they did for a fact. 

Int. 43. And the people were with them ? 

Ans. 43. They were. 

Int. 44. Well, then, why did they call the third and ratification 
meeting ? 

Ans. 44. They called then the third meeting as the interest of the 
whole—that is, it wasn’t got up for any particular side; it was called 
for the purpose of having the people assemble here and hear the 
statements of the B. & M. Railroad Company through Mr. Touzalin 
and through Mr. Smith and parties that hadn’t taken any part in 
the other meeting, and there was so much talk spread out by a few 
concerning the matter that they determined to call a meeting of the 
people of all sides—people that hadn’t had anything to do with it— 
and when they got them there they were almost unanimous with 
the county commissioners. 

Int. 45. Isn’t it a fact that this last meeting was called 

525 upon the special instance and request of Mr. Touzalin and 
Mr. Smith ? 
Ans. 45. No, sir. 
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Int. 46. Who procured Mr. Touzalin to come here and speak to 
the people at that meeting? 

Ans. 46. That I don’t remember. 

Int. 47. He was here, wasn’t he? 

Ans. 47. He was here. 

Int. 48. He spoke to them, didn’t he? 

Ans. 48. I think he did. I think that after we determined to 
hold this meeting it was suggested by some one that it would be well’ 
to send for Mr. Touzalin to be here at that time, and that we could 
hear the statement from him individually, in place of giving second- 
handed from anybody else the position of the railroad company in 
relation to the Adam Smith contract—the whole transaction. 

Int. 49. Then, as a matter of fact, there was some question in the 
county during all this time relative to the expediency of this move- 
ment, was there not ? 

Ans. 49. No, sir; never was. 

Int. 50. Well, then, please explain what the necessity was for all 
these ratification meetings and efforts to convince the people that it 
was all right. 

Ans. 50. Well, in the first place, these were not all ratification 
meetings. The first meeting was called at the instance of a very 
few, possibly not to exceed half a dozen men, that wasn’t in favor 
of the Adam Smith contract. These few, for some cause that I don’t 
know, called a meeting for the purpose of condemning the action of 
the county commissioners, and at that meeting, or at the close of 
that meeting, the people there were in favor of the action of the 
county commissioners. That was the first meeting. The next 
meeting the county commissioners called for them to give their side 

of the question of this settlement; it had been grossly mis- 
526 represented by the few at the first meeting. ‘Then the county 

commissioners called this meeting for the purpose of pre- 
senting their side of the case. At the close of the meeting the peo- 
ple were with them. Then this last meeting was got up for all sides ; 
it wasn’t any person in particular. The last meeting, then, after the 
first two meetings was called, was got up for the purpose of giving 
an expression of the people throughout the county on this whole 
subject-matter, and it was done for the purpose either to ratify or 
reject the action of the county commissiovers ; and at the close of 
that meeting, the largest meeting of all three that had ever been 
held before, the entire multitude that were there endorsed the com- 
missioners, with the exception, possibly, of five or six. 

Int. 51. Did you keep the record of those meetings ? 
Ans. 51. No. 


Int. 52. Can you give the names of any of the men who were 


cy 
wom 
c 
: 
‘ 


present ¢ 
Ans. 52. Y es. 
Int. 53. Was Job Green there? 
. Ans. 53. He was. 
Int. 54. At all three of them? 
Ans. 54..I don’t remember now whether he was at all three or not. 
Int. 55. Tell us, if you remember, which meetings he attended ? 
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Ans. 55. He attended the last of them. 

Int. 56. Was Mr. Broadbent there? 

Ans. 56. Yes. 

Int. 57. At all three of them ? 

Ans. 57. He was not. 

Int. 58. Tell us at what meetings Mr. Broadbent was there. 

Ans. 58. The last two. 

Int. 59. Was Mr. Loran Clark there? 

Ans. 59. He was; at all three. 

Int. GO. Was Mr. Peter J. Files present ? 

Ans. 60. He was. 
927 Int. 61. Was Mr. Andrew Young? 

Ans. 61. I don’t believe Mr. Young was in the country at 
that time. He wasn’t here. ; 

Int. 62. Was Mr. Wilkinson present ? 

Ans. 62. He was at the last two. 

[nt. 63. Did all these men approve of the action of the commls- 
sioners ? 

Ans. 68. Well, I don’t know that they did. I think that Mr. 
Clark was one of what we might term “the kickers” at that time. 
He was in favor of it at the first original contract of Adam Smith, 
then afterwards he opposed it. 

Int. 64. Will you give me the names of some of the parties who 
were present and in favor of the movement? 

Ans. 64. Well, there was Weitzel, Mr. Willet, Mr. Henry Willet, 
Mr. William Willet, Mr. Barnes, Mr. Van Camp, Mr. Widaman, Mr. 
Downs, Mr. Curry, Mr. Lapping, Mr. Daniels. 

Int. 65. Was Broadman there? 

Ans. 65. Don’t remember whether Broadman was there or not. 

Int. 66. Daniels ? 

Ans. 66. Mr. Daniels was there, Mr. John Armstrong, Mr. Mar- 


icle 

Int. 67. All these meetings were held after the entering of the de- 
cree in the United States court, were they not? 

Ans. 67. They were. 

Int. 68. At the time of this meeting in Lincoln, in January, 1878, 
was Adam Smith present at that meeting in the office of Mr. Tou- 
zalin, land commissioner of the Burlington and Missouri River 
Railroad Company ? 

Ans. 68. He was 

Int. 69. Did he go from here down to Lincoln with you ? 

Ans. 69. He did not. 

Int. 70. Where did you first meet him, on your way down or when 
you got there? | 

Ans. 70. I think at Lincoln. 

Int. 71. He went with you, did he, to the office of Mr. Touzalin ? 

Ans. 71. No, sir; he did net. 
528 Int. 72. Where did you go when you first went to Lin- 
eoln ? 

Ans. 72. Went to the hotel to get some dinner. 

Int. 73. Were the commissioners with you ? 
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Ans. 73. They were. 

Int. 7 | All three of them ? 

Ans. 74. For a fact. 

Int. 75. Staid with you all the time? 

Ans. 75. They did. 

Int. 76. You and the commissioners were together all the time, 
were you? 

Ans. 76. We were. 

Int. 77. You went from the hotel where you got your dinner di- 
rectly to Mr. Touzalin’s office, did you not 

Ans. 77. We did. 

Int. 78. From there you sent for Mr. Sessions, did you? 

Ans. 78. Now, I don’t remember. I think they went out aft 
him, or | think we sent some person for him; I don’t remember 
which now. 

Int. 79. You say that you read all the papers that were drawn up 
- there in tine office of Mr. Touzalin to the county commissioners at 

that time? 
Ans. 79. Yes, sir; I did. 
Int. 80. Did you take them into a'room by themselves to read 
: them ? 
Ans. 80. I did. 


we 


) Int. 81. Read them over earefuily, did you ¢ 
Ans. 81. I did: some of ae twice. 
Int. 82. Did Mr. Sessions read them ? 
Ans. 82. He did. 
Int. 88. Did he read them to the commissioners ? 


Ans. 83. He did. 

Int. 84. Was he in the room with you all the time? 

Ans. 84. He was. 

Int.85. Who wrote those papers ? 

Ans. 85 They was dictated by Mr. > ssions and the county com- 
missioners to one of the elerks of the office, I believe, or I did my- 


self—wrote some of them—but one of the clerks assisted, and then 

they were copied by one of the clerks there in order to bring them 
in better shape. It was written off hurriedly. 

O29 Int. 86. One of what clerks? 


Ans. 86. Down 1n the B. & M. office 

Int. 87. One of Mr. Touzalin’s clerks? 

Ans. 87. I don’t know whether it was or not. I don’t suppose 
Mr. Touzalin had any clerks. I suppose it was one of the clerks of 
the B. & M. Railroad Company. 

Int. 88. How much money did Mr. Smith give you at that time 
to pay the expenses of the commissioners and your own? 

Ans. 88. | don’t remem ber. In the neighborhood of two hundred 
dollars to pay the commissioners’, ny own expenses, and to pay Mr. 
Sessions. 

Int. 89. Did you pay Mr. Sessions the money ? 

Ans. 89. I passed him over the money. 

Int. 90. When? 

Ans. 90. The morning before we left. 


sti A A 
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Int. 91. How much did you pay him? 

Ans. 91. IT paid him one hundred dollars. 

Int. 92. You handed the money to Mr. Sessions himself? 

Ans. 92. I did. 

Int. 95. When were you appointed agent for the sale of the B. & M. 
railroad lands in Boone county ? 

Ans. 93, Some time in the summer or fall of 1878. 

Int. 94. Who was agent for the sale 
before you were appointed ? 

Ans. 94. Mr. Clark acted as agent for them, but he didn’t sell but 


y 


of those lands in the county 


« 


very few pieces of their lands—don’t suppose he sold to exceed four 
or five. | 

Int. 95. Now you say that the county had prior to this instituted 
a suit in the United States court for the collection of these taxes. 
Are you sure of that? 

Ans. 95. Yes. 

Int. 96. Are you as sure that the county commissioners or the 
county of Boone had brought suit against the railroad company for 
the collection of these taxes in the United States court as you are of 
anything you have sworn to here to-day? 


sioners had employed Mr. Millet and Son, of Columbus, and Messrs. 
Briggs & Ambrose, of Omaha, to prosecute the taxes of Boone county 
along with others—counties that they had at that ttme—— 


Ans. 96. Well. now, [am sure of this. that the county commis- 


For continuation of t! 


; . . : as 
is (John P ters ) testimony see pages 230 
204, 235, and a part of 2: 


av, 

6, to point marked Res. 

230 — Was acting for—to prosecul these tax eases, and they have 
paid Briggs & Ambrose and also Messrs. Millet & Son for 

their services; and that is just as true as anything else I have testi- 

fied to. 

Int. 97. At the time that you went to Lincoln with the commis- 
sioners and employed Mr. Sessions, Mr. Smith had completed his 
part of the contract, had he? 

Ans. 97. Not entirely. I think I said, though, that he had com- 
pleted the work, but it was about completed. ‘This was in January. 
It Was cold weather then, and of course he could not work to great 
advantage, and he stopped part of the work until the next spring, 
at the time of this settlement, though at the time we went down 
Mr. Smith gave a guarantee bond of ten thousand dollars to com- 
plete the work as set forth in the original contract. 

Int. 98S. Was there any contract or agreement between the com- 
missioners and Adam Smith or the Bb. & M. Railroad Company other 
than the contract set forth in the exhibits réferred to in your testi- 
Inony? 


i 
i 


Ans. 98. I don’t remember of any other contracts—that is, any 
other written contracts. ‘here might have been some understand- 
ing between the county commissioners and Adam Smith, but those 
are the only written agreements that | remember of. 

Int. 99. Was there any other consideration, to your knowledge, 
for the signing of that stipulation, referred to in your testimony as 
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“Exhibit B.” than the contract with Adam Smith, referred to as 
Exhibit A,” and the bond of the railroad company and Adam 
Smith for the payment of their taxes of 1578 and thereafter, and 
referred to as “ Exhibits C and D” in complainant's evidence ? 

Ans. 99. I don’t remember of any other written contract only as 
referred to, with this exception, that Adam Smith was to bring a 
lot of settlers and to expend a considerable amount of money in the 
county. Adam Smith gave this bond that I spoke of a few minutes 


upo for the faithful completion of this road and bridges, 
23 and he was to guarantee to sell these lands to actual set- 
tlers. 


Int. 100. Now, Mr. Peters, did you, for the county commissioners, 
Or any one else for them, ever examin carefully the taxes or the 
assessments from the years 1873 to 1877, inclusive, on all the lands of 
the B. & M. Railroad Company in Boone county with a view to 
ascertain whether or not the law had been strictly complied with 
in all respects relative to the levy and assessments of all the Laxes 
for those vi ars ? 

Ans. 100. The tax lists for these various years had been examined 
by the county commissioners at different times with the view of col- 
lecting some of these taxes. They hav hada statement or they 
have had abstracts of the assessments made and also abstracts of the 
levies that were made, and had submitted them to attorneys at dif- 
ferent times, and at the meeting of the board of equalization—not 
of equalization, but at the time of furnishing the assessors of the 
county with blanks—they had frequently made the statement that 
the lands were assessed too high and th lolit it would be to the hest 
interest of the county if the assessors would reduce the assessment 
on these lands, as it gave good reasons for the non-payment of the 
taxes by the railroad company. Those remarks had been made fre- 
quently by the commissioners, and, in fact, it had been talked over 
during those vears at different times in regard to the legality of these 
taxes, and while perhaps at different times they didn’t think that 
the taxes were all illegal, but still there were chances on account of 
the assessments and the levies made by the different school districts 
being so high, it was questionable in the minds of the commissioners 
whether these taxes could be col.ected. 

Int. 101. Then, as a matter of fact, the assessors returned their 
own valuation of these lands, did they not? 

Ans. 101. No, sir; notin all cases. Asa matter of fact, the county 
commissioners told the assessors what to put on the lands at differ- 

ent times. 
235 Int. 102. Did they return them at the rate that the county 

‘ commissioners told them to? 

Ans. 102. They generally did. 

Int. 103. And at the same time the county commissioners claimed 
that that was too high? 

Ans. 103. Yes; they began to see towards the latter years ; when 
they found out what the assessinents were in the other counties, 
they thought they were a little high up here in the neck of the 
woods 


~ 
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Int. 104. Then Mr. Smith came to you first, did he, concerning 
this matter, and talked with you concerning the practicability or 
feasibility of this kind of a scheme to get rid of the taxes on these 
lands; is that correct ? 

Ans. 104. Now I will state, as I said before, that when Mr. Smith 
first came to Boone county he called at the court-house. The county 
commissioners did not live in Albion at that time, none of them— 
lived out in the country. Mr. Smith then stated that he was here 
for the purpose of looking over the county with a view of purchas- 
ing lands. Well, | was in the real-estate business and thought I 
had got a good customer, so I commenced to tell him of a few home- 
steads I had for sale. He listened to what I had to say, and said 
that while he didn’t expect LO buy land at this time he would prob- 
ably come up again ; he was here now for the purpose of looking over 
the country, but that he would look over the county and probably 
come back again. A short time, or some time after that he came 
back, and at that time he inquired of the county commissioners, and 
then spoke to me about this plan of his buying this land; wanted 
to know about how the people of thisc unty would entertain a prop- 
osition of that kind. While he did not divulge to me all of his 
plans, he said that he would buy a large tract of land if he could so 
arrange it with the county commissioners to do away with these 

back taxes,and if that could not be done he would have LO go 
236 to some other locality, stating that he had been in the ‘land 

business heretofore in [llinois—bought a large tract of land 
from the [Illinois Central Railroad Company, iinproved it and set- 
tled it, as he proposed to do in Boone county; and after hearing his 
views, all that heard him fell at once in with his plan as being the 
best interests for Boone county. 

Int. 105. Did he say anything to vou at that time about being 
connected in any deal with the B. & M. Railroad Company—about 
any town site or land deal? 

Ans. 105. No, sir; I did not know that he had any connection 
whatever with the railroad company. 

Int. 106. Did he say anything to you at that time about his hav- 
ing had any conversation with the officers of the B. & M. Railroad 
Company relative to buying this land on the conditions and terms 
that he mentioned ? 

Ans. 106. No, sir; he didn’t say that he had any conversation 
with the railroad company—any connection whatever—but he did 
say this: that he would first go to the county commissioners of 
Boone county—he first would go here to the people—and if he could 
make this arrangement with the people of Boone county, through 
the county commissioners, he would then take this proposition to 
the railroad company and see what he could do with them. That 
is What he said.=%aq 


030 Thereupon, afterwards, to wit, on the 10th day of Noveim- 


ber, 1554, depositions were -filed in said case; which said 
depositions are in words and figures following, to wit: 


i ian Steel 
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In the Cireuit Court of the United States for the District of 


Nebraska. 
Tur County or Boone ) 
™ (30. Hi 
Tue BURLINGTON & Missourrt River RAILROAD CoMPARNY | ' , 
IN NEBRASKA and H. H. HuNNEWELL. | 


Complainant's Rebutting Evidence (Continued). 


Index. 
Exhibit “A, page 2. 
Exhibit “ B,” page ‘o. 
| Direct. Cross. = ot | en) oe 
| 
I ii | 5 | 1] 
James Robinson ~------} 14 | 
i, oe ee) eee | 15 22 2/ 27 
CE cima einen tient | Page ZU 
ER Sh Ree po ae 
EXHIBIT A. 
Oath of . { ssessor. 


Tue STATE OF NEBRASKA, | 


Boone ( ounty, ( vale 
I, ‘T. H. Bowman, precinct assessor in and for Boone precinet, in 
Boone county, Nebraska, do solemnly swear that the value of all 
prot eC ry, a hace and credits, 0 f which a statement has been made 
and verified by oath of the person required to list the same, is hereby 
truly returned as set forth in such statement; that in every case 
where | have been required to ascertain the amount or value of the 
property of ; any person or body corporate I have diligently and by 
the be ‘StL Neans in) Iny power e elaine to ascertain the true 
531 amount and value, aud that, as I verily believe, the full value 
thereof is set forth in the above return, and that in no case 
have I knowingly omitted to demand of any person of whom I was 
required to make it a statement of the amount and value of his 
property which he was required by law to list, nor have | connived 
at any violation or evasion of any of the requirements of the law in 
relation to the assessment of property for taxation. 


T. H. BOWMAN, Assessor. 
Subscribed in my presence and sworn to before me this 7th day 
of April, A. D. 1877 
JOHN PETERS, 
County Clerk. 
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THe STATE OF NEBRASKA, | 


y ’ ; 
Boon { ountly, j 


| hereby certify the foregoing to be a true and correct copy of the 
oath of T. H. Bowman, assessor for Boone precinct, in Boone county, 
Nebraska, for the year 1877, which oath was taken, subscribed, and 
returned with the assessment-roll of said precinct for said year, and 
is now on file in the office of the county clerk of said county. 
Witness my hand and the seal of said county this 7th day of No- 
vember, A. D. 1884. 
|SEAL. | JOHN PETERS, 
oe 


(fount f if rh, 


By WM. WEITZEL, Dep. 


ELMER D. FRANK, Clerk. 


|, Hubert KR precinct assessor in and for Dublin precinet, in 

Bo ne County, Ne braska. do solemnly swear that the value of all 

property, moneys, and credits, of which a statement has been mad: 
pro} 

ind verified by oath of thi person require 1 to list the same, 

132 is h truly returned as set forth in such statement: that 


every case where I have been required to ascertain thi 


’ 
AMoUnL Or Vaiue Ol tlhe property Or any person Or hody corporate | 


\ + . . ’ : , ‘ . , 

. . ; - ¥ . ‘ ’ ’ | ~ % “* . . ’ . " 

nave ailgenti and DV the pest mMeawus 1n m\ Powel endeavored LO 
4 ‘ ee @ >» | Tritys o vy ' > ana peo hee anc | “yf ‘ . | : na lee , Is aca 
Aasce Lie rue amount and value and that, as verliy veileve, 


the full value thereof is set forth in the above returns, and that in 
no case have I knowin; lemand of any person of whom 

l was r quired to make it a statement of the amount and value of 

his property which he was required by law to list, nor have I con- . 
ived at any violation or evasion of any of the requirements of 

the law in relation to the assessment of property for taxation. 


HURBERT REID, Assessor. 


Subscribed in my presence and sworn to before me this 8th day 
of April, A. D. 1876 
| SEAL. | JOHN PETERS, 


/ 
f ptLTibi 


Tre STATE OF NEBRASKA. } 
Boone County, } : 


| hereby certify the foregoing to bi a true and correct COpy of the 
oath of Hurbert Reid, assessor for Dublin precinct, Boone county, 
Nebraska, for the vear 1876, which oath was taken, subscribed, and 
returned with the aSsessivecl t-rol} of Sai i precinct for sald year, and 


| 
7 - 4 at ons hes ] bs 5 ol , 
now on file 1n the othece of the county clerk of said county. 
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Witness my hand and the seal of said county this 7th day of No- 


vember, A. D. 1884. 
| SEAL. | 


JNO. PETERS, 
County Clerk, 
KLMER D. FRANK, Clerk. 


‘lonrt af the [Inited Statee for t! Dictrict af 
ourt of tne 1ILeU ites tor the WVistrict ol 


i al 1. 
Nebraska. , 
Dow « § ' VNTY : i> 4 ° § ,% . 1 ,7 } 
A riky Ui rY OF DOONE, OMpPialnanst, 


Tue bBuriineton & Missouri VER RAIL ; 
iNy IN NeprasKA and H. H. HuNNeEwe tt, Respond- | 


: 
. 
In cordance with the order or the ourt, a certined copv ofl 
jt «* 
Wilicl Cll nied WILD CompDIaAlINants e\ ti » neretoiore il d 
« 
} «cy ry ry? anc } yy - , +] 
i ~ i a? . reellit i} qh iit LULIS' ‘ \/ i i }% Be LIC 
' : ] ‘ rT) 
| parties, complainant and s. I. C. P. Dren- 
’ . at — i " a a ‘| . 
l} miner 1n Chancery O| tile } Led COU! in) ( 
a : ” ’ ’ : ° ’ } ‘ ’ 
; | . .* sya} . P 1 " cr ’ ¢ . ‘ . io 
ith day of November, 1884, commencing a ie hou | o clock 
4] ‘s ] => bd eh . >. ’ " 
IT) Lie rernoon, al Lhe omee of Mille WwW J LVS, ln tn town 
. . . . ’ * ’ ’ , : 
of Albion, county ol Boone, and State of Nebraska. took the rebut- 
i: i P e . ] al } ’ if . . ° ‘ - 
LlnNY’ ves monv on the part and WCTaAlL O COMD [ante It said 
; ; tiny aw hy 17 ° liyeac! ; +} I ; 
| i Lt itil xii 4 bhai vy ¢ req ict + ; . / s 
». FF ] j . — nade ; _— j | I> .4 . ' : 
lOlnlOWl]NY, ae oO] the Several Wivilé , »WIL, JOON | Crs J ines 
T i> ae oo ’ ’ I> . . ] ey] . } i ’ ’ ’ ’ } ' 7 4 ry 4? ® lolly 
H., hmobins 1 @ Fei? . 1i@S, HWeiore Uf Lik’, UM i? WU me auly 
. , , 4 > 


i 

: . | 
truth touching such matters in the cause ; i tnem Ing d, 
. ] ? ~%. . a, 1,” ' , 
the counsel for the parties, to wit, J. S. M lus yr the com- 
] ; , ] | | Tr ur} Ie t | ’ ) } ry)? ,y*? 
plainant, and U. Li. Lrevitt, msq., ior tin spondents, appearing 
4 ’ . } ° ; ’ , _> 
na examining the witnesses, and said counsel agree and consent 
} ] : : . sas } } — 
that the signatures to the said testimony shall be walved. 
- ’ a oe . » ene on | — oo | , ary : 
Do4 And the said JOHN PETERS, being avdoutl the age oO} t() 

] e¢ : - » ence 4 . heme } . . ‘ 

vears and having been by me first cautioned and sworn to 


testifv the truth. the whole truth, and nothing but the truth in the 
matter of controversy aforesaid, I did care! ; 
John Peters, and he did thereupon depose, testify, and say as fol- 
lows, VIZ: 

By Mr. MILLER: 


Int. 1. Mr. Peters, you may state what position you hold, if any. 
(ns. 1. Tam county clerk of Boone county 


Int. 2. Were you county clerk of Boone county during the years 
1873, 1874, 1875, 1876, and 1877, or what years’? 
Ans. 2. I have been county clerk since the fall of 1873. I have 


he n country clerk from 1S74 up LO the present Lime, including the 


, 
. 


Int. 3. Mr. Peters, as county clerk of the county, do you have 
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charge of the records of the county and the tax-rolls as returned by 
the assessors of the precincts In the county and retain them in your 
office, do vou not? 

Ans. 0. Yes, sir. 

Int. 4. Now, Mr. Peters, what are these papers? (Here witness - 
was handed a package of papers.) 

Ans. 4. These are the oaths of assessors. 

Int. 5. For what year? 

Ans. 5. Well, this would appear to be for the year 1877. 

Int.6. Is there in that packa 


7 


county in the year 1877? 


ge an oath of each assessor for Boone 


Objected to as irrelevant and not rebuttal. 


Ans. 6. Well, I couldn’t answer that until I would know how 
many assessors we had at that time. I don’t remember now from 
memory without going back at that time to see how many precincts 

» we had. | 


535 Objected to as incompetent. 


Int. 7. What are those papers and when was that oath taken ? 
Objected to as irrelevant, incompetent, and not rebuttal. 


Ans. 7. From the looks of those papers the oath was taken on the 
second day of April, 1877. 

Int. 8. That was the oath of whom ? 

All this objected to as not rebuttal, incompetent, and irrelevant. 

Ans. 8. That is the oath of F. P. Moore, of Plum Creek preeinet. 

Int. 9. Was he the assessor for that precinct 14 

Ans. 9. I presume he was, as he subscribed the oaths, and it was 
sworn to before me as county clerk the 2nd day of April, 1877. 

Int. 10. What is the next one, Mr. Peters? 

Ans. 10. The next one is the oath of the assessor of Oakland pre- 
cinct, sworn to by J. Widaman April 2nd, 1877. 

Int. 11. What is the next? 

Ans. 11. The next one is the oath of Beaver precinct, H. W. Lap- 
ping, assessor, sworn to April 2nd, 1877. 

Int. 12. What is the next? 

Ans. 12. J. L. Blood, assessor for Cedar precinct, sworn to April, 
2d, 1877. 

Int. 13. What is the next one? 

Ans. 13. ‘The next one is sworn to by Hubert Reid, assessor for 
Douglas precinct, sworn to April 7th, 1877. 

Int. 14. ——? 

— —. The next one is by the assessor for Boone precinct, sworn 
to by T. H. Bowman April 7th, 1877. 

Int. 15. What is the next? 

Ans. 15. The next is by Wm. Weitzel, assessor for Ashland pre- 
cinct, April 6th, 1877. 

Int. 16. What is the next? 

206 Ans. 16. The next is by M. B. Boardman, assessor from 
Manchester precinct, sworn to April 7th, 1877. The next 


1@SS > 


ne 


ow 
mm 
cts 


BURLINGTON & MISSOURI RIVER RAILROAD CO., &¢., ET AL. 405 


one is by H. Funrue, assessor for Shell Creek precinct, sworn to 
April 9th, 1877. 

Int. 17. Now, Mr. Peters, those oaths were taken and subscribed 
on the day they are dated by the parties and were made to acecom- 
pany their returns as assessors for that year; is it not the fact ? 


Objected to as incompetent, not rebuttal, and leading. 


Ans. 17. I presume they were; that is my recollection; I don’t 
reinember now, but, then, it would naturally appear so. 

Int. 18. They are retained by you in your office as such, are they 
not? 

Ans. 18. I presume so. 

Int. 19. Now, take that other paper. What are those papers that 
you have there ? 

Ans. 19. This seems to be the assessment of different precinets for 
the year 1876—assessment of real estate of Boone county. 

Int. 20. Are there any oaths of the assessors attached to those ? 

Ans. 20. There appear to be. 

Int. 21. Whose are the oaths attached ther 


+) 


Objected to as not rebuttal. incompetent, and irrelevant. 


Ans. 21. They appear to be the different assessors of the county 
at that time. 

Int. 22. Give their names and when they were taken—just the 
first, second, and third—and give the names and dates as they ap- 
pear, 

Ans. 22. Charles Chadwick, Cedar precinct, sworn to April 11th, 

Int. 23. Assessor, was he not? 

Ans. 25. Assessor; yes. 

Int. 24. What is the next one ? 
537 Ans. 24. The next one is the assessment of Douglas pre- 
cinct, sworn to hy Hubert Reid April Sth, 1876. 

Int. 25. He was assessor, was he? 

Ans. 25. Yes; says so. 

Int. 26. What is the next one? 

Ans, 26. The next one is assessment of Shell Creek precinet, 
sworn to by H. Funrue, assessor, April 5th, 1876. The next one is 
sworn to by Wm. Weitzel, assessor of Ashland precinct, sworn to 
April 8th, 1876. The next one is an assessment of Oakland pre- 
cinet, sworn to by J. Widaman, assessor, April 8th, 1876. The next 
one is the assessment of Manchester precinct, sworn to by N.C. Kil- 
born, assessor, April 8th, 1876. 

Int. 27. Are those part of the records retained In your office’ 

Ans. 27. I presume. 

Int. 28. They are? 


; 


Objected to as not rebuttal, incompetent, and irrelevant. 

Ans. 28. Thev are. 

Int. 29. As county clerk do you have charge of the road record 
of Boone county ? 


LOG 


Ans. 35. I do. 
Int. 86. Do you know wher 
A 36. [ don’t know : 
answer that question. 
Int. 837. Do vou 
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THE COUNTY OF BOONE VS 
| Ans. 29. Yes. 
Int. 30. Just take that book. (A book was here handed to witness.) 
What is that? 
| Ans. 5 Th ib 1S t] road I cord of Boone COUNLY. 
| Int. 31. Will you turn to the recorg made of the location of road 
| No. l. in boon count 
) Ans. 3l. Yes, sir. 
| Int. oz When Was that sh W bi the record LO have been loc: ted, 
and Ol} what authority, 4 
All this objected to as not rebuttal. 
Ans. 32. According to this record, the petition seems to be dated 
rs i 
February 7th, 1872. ‘That was the date of the petition, and 
ov8 there it seems to have been reported on the 11th day of April, 
1S/ >. That Is au istak« | that IS what if seems LO Say. 
Obiect - me mMnpetebi 
Int. 33. Does that record sh len that road was located ? 
Ans. 33. Well, | presume it d | don’t know as it does, either 
Int. 34. As a matter of fact ou any knowledge of whether 
that road was ever located by the « ty commissioners ? 
Obiected to as Incompetent and not rebuttal 
) Ans. o-4. Id n't know lth! th ng? about thre road at all: it was 
| some time before I had anything to do with this reeord. and it had 
| never been entered up by me as successo1 
| Int. 35. Now, Mr. P ters do you kno\ anything about the graded 
wagon road that is testified to in the testimony of respondents as 
having been built by Adam Smith or the Nebraska Land and Live 
Stock Company in 1878 
Objected to as irrelevant, lIncomp tent, and not rebuttal. 
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539 Objected to as incompetent and not rebuttal 
Ans. 09. When Adam Smith started his graded wagon road he 
| commenced at Albion, running in a southeasterly direction down 


e road as near as practicable. 
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In locating the road or grading the road it become necessary to 
make a great many changes on the ori i road No. 1, as shown 
in this record. Wherever it was advisable to change from this road 


ie. He had the county surveyor, M. Patterson, to survey 


tied 


the road, and in so doing it made a great many changes in the 
original road as located. In running the graded road—establish- 
Ing the graded road—it became necessary to make these changes 
that I have spoken of in order to straighten it and make it an alr- 
line road, and I should judge that the original road No. 1 would 


; ’ 
not at the present time re present Lie rrad i Wwavon road. 


Int. 40. Now, Mr. Peters, do you know whether or not the pre- 
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Objected tO as Incompetent, Irreievant, and not redvuttal. 
, ' : 


Ans. 4, es, Sir; they did. 

- ‘7 \ | q : : o +1 , — os | ann ‘ ' 

Int. 38 Was the oath ce) that ve: r Uti Sl i In substance as thos 

- ee ee ee _o. 3 os — ee a? wa & 
which you have already testined to as D t : your otlice tor 15/6 
and LS7 4 

. . ] . . + " : . ] a . y ¢ ] ] 

Ubjected O as Incompetent, irreievant, L rebuttal. 
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t. 5. You were not custodian of those papers in 1873.? 
. do No, sir. 

Int. 4. Then you wouldn’t know whether 1873 was filed ? 
Ans. 4. No; as far as 187 | 


3 Is concerned, | was going anead of 
my time. 


Dd > 


Int. 5. Do you rem: mber as to 1874, whether or not they 
541 were filed, of your own knowledge ? 

Ans. 5. I can’t go back and say positively, but I would 
take it for oTante d that they were lf I swore the assessors, which 
undoubtedly did for those times, certainly filed the oath with 
those papers. 

Int. 6. And 1875, you would make the same answer ? 

Ans. 6. The same answer; of course I can’t say positively now. 

Int. 7. You say you swore the assessors: do you remember ol 
swearing the assessors for the years 1575 and 1874? 

Ans. 7. I will answer that positively yes. I know that I swore 
them. 

Int. 8. Could you tell each individual assessor that you swore for 
those years ¢ 

Ans. 8. Not without referring back to the records who were asses- 
sors at that time. 

Int. 9. ‘hen your only information or remembrance of swearing 
them would be from the records ? 

Ans. 9. Y es. 

Int. 10. Now, referring again to road No. 1, please look at it again ; 
please give the date of the record. 

(Witness here refers to a book.) 

Ans. 10. This record shows the petition was dated February 17th, 
1872. 

Int. 11. Is that record in your handwriting ? 

Ans. 11. No, sIr. 

Int. 12. You were not county clerk until the year 1874, as I un- 
derstand ? 

Ans. 12. No; I was county clerk in 1874—that is, I think I was 
first elected in the fall of 1873 and took the position of county clerk 
some time in November. The election was held in October at that 

time. That is my recollection. 
042 int. 13. ‘That record was made before you were county 
clerk, at any rate ¢ 

Ans. 13. Yes, sir. 

Int. 14. | understand that you have been swearing from the rec- 
ord itself in your examination-in-chief, do I? 

Ans. 14. Well, I presume I have, as far as this road 1s concerned. 


(Witness excused.) 


Mr. }ittter: We offer here in evidence a certified COpy of the 
oaths of IT. H. Bowman, assessor for Boone precinct, in Boone county, 
Nebraska, in the year 1877. 

Said certified copy is put in evidence and is hereto attached, 
marked “ Exhibit A,” and made a part of this testimony. 
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Mr. Trevitt: I object to that as irrelevant and not rebuttal and 
as Incompetent. 

Mr. Mirrer: We now offer in evidence a certified copy of the 
oath of Hubert Reid, assessor for Dublin precinct in the year LS76. 

Said certified copy is put in evidence and is hereto attached, 
marked Exhibit “ B,” and made a part of this testimony. 

Ob) cle d.to as not rebuttal, irrelevant, & Incompetent. 

Attorneys for respondents agree to waive-the introduction of cer- 
tified copies of the oaths of the other assessors ! amed above, VIZ . I’. 
P. Moore, J. Widaman, H. W. Lapping, J. L. Blood, Hubert Reid, 
Manly b. Boardman, Wm. Weitzel, H. Funrue, in the year 1877, 
and Charles Chadwick, H. Funrue, Wm. Weitzel, J. Widaman, N. C. 
Kilborn, H. W. Lapping, for the year 1876, subject to the same ob- 
jections as exhibits ““A” and “Bb,” and these certified coples are to 
be considered the same as offered. ‘This is done to save encumber- 
Ing the record. 


0435 And also the said James H. Roprnson, being about the 

age of 54 years and having been by me first cautioned and 
sworn to testify the trath, the whole truth, and nothing but the 
truth in the matter of controversy aforesaid, I did carefully examine 
the said James H. Robinson, and he did thereupon depose, testify, 
and say as follows, viz: 


by Mr. MILver: 


Int. 1. What is your name? 

Ans. 1. James H. Robinson. 

Int. —. What is your age? 

Ans. 2. | am pretty near 54 years old. 

Int. 3. Where do you reside? 

Ans. 5. At Cedar Rapids, Boone county, Neb. 

Int. 4. How long have you resided in Boone county, Nebraska? 

Ans. 4. I have resided in Boone county—lI think it is twelve years 
this fall. 

Int. 5. Did you hold any position or office in Boone county in the 
year 1574? 

Ans. 5. Yes, sir. 

Int. 6. What was it? 

Ans. 6. 1 was assessor that year. 

Int. 7. For what precinct? 

Ans. 7. Cedar precinct. 

Int. 8. Now, Mr. Robinson, you may state, if you know, whether 
or not when you made your return of the assessment-roll for Cedar 
precinct for 1574. 

All this evidence objected LO as irrelevant and not rebuttal. 


Ans. 8. I made it just at the time the law provides for assessors 
to make returns. I was careful about that. I don’t remember just 
when it was, but I remember of giving it at that date because the 
law required me to give it at that time. 7 
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Answer objected to as. incompetent and not the best evidence. 


544 Int. 9. Now state, Mr. Robinson, if you know, whether or 
not you took and subscribed an oath when you made the 
return of your assessment-roll to the county clerk. 
Objected to as incompetent and not the best evidence. 
Ans. 9. I know I did. 


Int. 10. State, if you can, the substance of that oath and the reason 
you remember it. 


Objected to as incompetent and not the best evidence. 


Ans. 10. 1 remember it because when [ commenced assessing the 
commissioners gave me some instructions with reference to assess- 
ing personal property, and when I took the oath, I took the oath 
that I had assessed the property according to law and the best of 
my ability. I wondered why it was that I was instructed by the 
commissioners when I had to go by law and my own judgment. 
That is why I remember the circumstances. 

Int. 11. Who did you take that oath before? 

Ans. 11. John Peters, county clerk. 


(Witness excused.) 


And also the said Peter J. Fiies, being about the age of 50 years 
and having been by me first cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth in the matter of 
controversy aforesaid, | did carefully examine the said Peter J. 
Files, and he did thereupon depose, testify, and say as follows, viz: 


By Mr. MILurr: 


Int. 1. State your name, age, and place of residence. 

Ans. 1. Peter J. Files; 50 years of age; live in Cedar precinct, 
Boone county, Neb. 

Int. 2. How long have you resided in Boone county, Nebraska? 

Ans. 2. Since 1878. 
545 Int. 3. Do you know anything about the location and 
route of a graded wagon road which has been testified to in 

the testimony of the respondents as having been built by Adam 
Smith from Albion to the Union Pacific railroad in.1878? 


Objected to as incompetent, irrelevant, not rebuttal, and not the 
best evidence. 

Ans. 3. I know that a road was built here in 1878—I believe it 
was the year 1878—from Albion. I know where the road runs. I 
have traveled over the road, all of it, I think. My judgment is 
that it is principally on the route of road No.1. There is some 
points on the roadthat I know was marked out before that road 
was built and traveled—I mean in this county. Those parts of the 
road that I know where it runs was marked out and traveled as road 
No. 1. I wasn’t there.when the road was surveyed and don’t know 
just where it was. 

Int. 4. Do you know of your own knowledge whether or not the 
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graded road referred to in the testimony of the respondents was 
or or graded and worked on what was known and traveled as road number 
the one in Boone county ? 

Objected to as irrelevant and incompetent. 

Ans. 4. It was. 

Int. 5. Was you here when this graded road was built by Adam 
sou Smith ? 
Ans. 5. I was. 
Int. 6. Have you traveled over that road immediately after it was 


built and since then ? 
the Ans. 6. A short time afterwards I[ traveled over it. 
'SS- Int. 7. Are you familiar with the amount of work expended in 
ith building that road ? 
of ; , ; , 
i Objected to as irrelevant and incompetent and immaterial. 
nt. Ans. 7. I know about what was done on the road. 
O46 Int. 8. Do you know the number of bridges built on that 
road in Boone county? 
Objected to as irrelevant and incom pet ntand immaterial. 
Ans. 8. My recollection is that there was four bridges built in 
= Boone county—small bridges. 
Le : Int. 9. On the line of that road ? 
yf Objected to as irrelevant and incompetent and immaterial. 
s 4 ‘ . } > 3 
, Ans. 9. Yes, sir; three of them were truss bridges and the other 
wasn’t. That is my recollection. — 

Int. 10. Are you familiar with the cost of bridges of that nature 
or was you of what the cost was at that time, of bridges of that 
nature ¢ 

’ 


Objected to as immaterial, irrelevant,’and incompetent. 


Ans. 10. Well, I can’t say that I was familiar with the costs of 
bridges at that time. Since that time [ have had more experience 
in bridges than I had before. 


Int. 11. From your judgment and knowledge of the cost of 
bridges, what would be the reasonable cost of those bridges? 


"iO Mats i rat et 


Objected to as irrelevant and incompetent, the witness saying 
‘ that he was not familiar with the cost of bridges at that time. 

Ans. 11. At the present time the cost of three of them bridges 
wouldn’t be to exceed one hundred and fifty dollars each. ‘The cost 
of the other bridge wouldn’t be more than half that. That bridge, 
[I wouldn’t be positive, but I think it was put in at the same time. 
It is a different kind of a bridge and much smaller. 

Int. 12. Now, Mr. Files, do you know where the bridge referred 
to across the Loup river, referred —in Exhibit G of the testimony 
filed by respondents—do you know where that bridge is located, 
whether in Boone county, or where? 


Objected to as irrelevant, not rebuttal, and incompetent. 
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047 Ans. 12. That bridge was built across the Loup river, in 
what was then the Pawnee reservation, I believe, now Nance 
county. 
Int. 13. Then it wasn’t in Boone county at the time this road was 
built nor at the time when the same was accepted, as referred to in 
said Exhibit “G?” 


Objected to as irrelevant, not rebuttal, and incompetent. 


Ans. 13. It was not. 
Int. 14. Do you know how far outside of the county or beyond the 
limits of the county this bridge was located ‘ 


‘} 
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Objected to as irrelevant, not rebuttal, and incompetent. 


Ans. 14. Some eight or ten mules, I think—but don’t know 
exactly—from the county line. 

Int. 15. Do you know the number of miles the wagon road re- 
ferred to in this testimony was located within the limits of Boone 
county ¢ 


Objected to as irrelevant, not rebuttal, and incompetent. 


Ans. 15. It seems to me that I have answered that question. 

Int. 16. How many miles of that road is in Boone county ? 
Objected to as irrelevant, not rebuttal, and incompetent. 

Ans. 16. Somewhere about 14 miles, in my judgment. 

Int. 17. Have you made any eflort tO ascertain the exact number 
miles? 


ss 
ee 


( 
Objected to as irrelevant, not rebuttal, and incompetent. 


Ans. 17. I examined the surveyor’s field-notes for this road No. 
1 and find that according to them thatit is a little less than four- 
teen miles that road was. 

Int. 18. Well, could the graded road referred to be any longer ? 
Ans. 18. If there is any difference in the roads, the graded road 
and road number one, according to that plat the graded road would 
be shorter than road No. 1. 


048 Question and answer objected to as incompetent and not 
the best evidence, the witness testifying from record evidence. 


Int. 19. Now, Mr. Files, have you ever had any experience in 
Boone county in building roads and are you familiar with the costs 
of such work ? 

Ans. 19. I haven't had a great deal of experience in building 
roads of that character. 

Int. 20. Do you hold any office in Boone county ? 

Ans. 20. I do. 

Int. 21. What 1s it? 

Ans. 21. The office of county commissioner. 

Int. 22. Then you must bave had some experience as to what is 
the cost of that class of work in this county, haven’t you ? 


Objected to as irrelevant, incompetent, and leading, the witness 
already having answered that he hasn’t bad much experience. 
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Ans. 22. We haven’t graded any roads 
Int. 23. In your judgment, Mr. Files, what would be the reason- 
able costs and value of the road referred to in Boone county ? 


Objected to as irrelevant, not rebuttal, incompetent; witness 
hasn’t shown himself qualified te answer. 


Ans. 23. I know about what was done on it. My judgment would 
be that it was worth from one hundred to one hundred and fifty 
dollars a mile to do that grading. My judgment is that it could be 
done for one hundred and fifty dollars a mile, with a plow and 
scraper. 

Int. 24. Now, Mr. Files, you may state whether or not you was 
present at any public meeting in Boone county, held in the spring 
of 1878, relative to the settlement of the taxes referred to in the 
decree sought to be set aside in this action 

Ans. 24. I was present at two public meetings. 

Int. 25. When was the first one? 

Ans. 25. I don’t remember the date 
O49 Int. 26. Can.you give the month 
Ans. 26. I could not give the month. 

Int. 27. What action was had at that meeting? 

Ans. 27. That was the meeting held at the school-house in district 
— r one here, and I don’t know as I could state the exact words 

the resolution, but, at any rate, it was a meeting there for the 
emmeanal authorizing some person to resist the suit t that was brought 
in court to give away or do away, as you please to call it, the taxes 
of the B. & M. Railroad Company In this county. 

Int. 28. Were you present and did you hear the testimony of John 
Peters filed by the respondents in this case ? 

Ans. 28. I only heard a part of it. 

Int. 29. Did you hear that part of 
meeting referred to? 


, * 
i 
‘ 


iis testimony concerning the 


. . . ' * ’ 
Objected LO Aas irrelevant. lncorMp tent, and not revi ittal. 


Ans. 29. I think I did. 

[nt. 30. Now, state, Mr. Files, if you know, what was the result of 
that meeting—whether or not the people generally endorsed the 
action of the commissioners in their pretended settlement with Adam 
Sinith of the taxes for the years referr d to in the decree sought LO 
be set aside in this action ? 


Objected to as incompetent, irrelevant, and not rebutting testi- 
mony. 

Ans. dV. | have reference to the first meeting that was held here 
now, and the sentiment of the peop 
upanimous in opposition LO the action of th commissioners John 
Peters was the only man that attempted there to def nd the action 
of the commissioners, that I recollect 

Int. 31. Who was John Peters ? 

Ans. 31. County clerk of Boone county. 

Int. 32. Was that meeting alt sisndnd-~on any people there? 


4 ° } 
® « ¢ . a ¢ 4 rey sym . 
e nere ji Lnat time was aimost 
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550 Objected to as incompetent, irrelevant, and not rebutting 


testimony. 


Ans. 32. Yes; there was a number of people there; the school- 
house was crowded pretty fill. 


Int. 33. You say vou were at two meetings‘ 


— 
— 
a] 
7 
— 
. 
-_ 
et 
a 
~— 
— 
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Object ted t oO as incompetent, irrelevant, a 
Ans. 38. Where was the second meeting held ‘ 

. | c 1 1) ] , ] ’ +7 
Objected io as Incompetent. irrelevant. and not rebutta 


Ans. 34. It was held in front of the court-house. 

Int. 25. Can’t you remember the time 

Ans. 25. That was the second meeting, but I don’t remember the 
month it was in. 

Int. 86. Was that the meeting referred to in the testimony of A. If 
Touzalin filed in this cause ? 


Objected to as irrelevant and incompetent 


A ns. ob. Accord ing LO my understand ins, if was thy same meet- 
lng. 
a , } . ‘ 
Int. Of. Wa . Mr. louzalin pr sent ¢ 


Objected to as irrelevant and incompetent 


Ans. 37. Yes. 
Int. 88. Did Mr. Touzalin address the meeting? 


Objected tO as irrelevant and incompetent. 

Ans. 38. He did. 

Int. 39. Do you remember anything that Mr. Touzalin said at 
that meeting, in part? 

Objected to as irrelevant, incompetent, and hearsay. 


Ans. 39. I remember some things that he said. Mr. Touzalin 
stated at that meeting that there was a suit pending in the United 
States court In regard to the title to their lands, and that it would 

be im possible for us to collect any of the taxes, and that our 
ool tax was dead, he said. As dead as a herring was the lan- 
guage he used. 

Int. 59. What was the result of that meeting ? 

Objected to as irrelevant, not rebuttal, incompetent, and calling 
for an opinion. | 


Ans. 39. The result of that meeting was—wel!, there was a vote 
taken, as I recollect it, whether or not 
commissioners, an d there was quite a number of peopie Lhel that 
voted in favor of sustaining the action of the commissioners, but 


there was a large number of the people that did not vote on it at a 
As far as I was concerned, I never believed in it. 


: : 
. Z_ ‘ .? »?¥ ’ ae 
tO sustain the action of the 


Move to strike out the last part of the answer above as not re- 
sponsive. 


sth elie Naan iy ha tat 


vr 


~p 
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Cross-examination by Mr. Trevirr: 


) 


Int. 1. You say you attended but two meetings ‘ 
Ans. 1. That is, of public meetings. 

Int. 2. How many meetings were there altogether? 

Ans.2 . I liave no knowledge of any but the two being held. 

Int. 3. There might have been more? 

Ans. o. There might have been, hut | don’t think there was, with- 
out me knowing it. I was here in the county allthe time. I mean 
public meetings. 

Int. 4. You say that this was the same meeting that Mr. Touzalin 
referred to in his testimony ? 

Ans. 4. As I understand it. 

Int. 5. What date was the meetin 
in his te stimony ? 

Ans. 5. I don’t remember the date. 
Int. 6. How do you know it is the same meeting, then? 
Aus. 6. From some of the circumstances in his evidence. 
Int. 7. Would you swear positively that it isthe same meet- 
O02 ing to which Mr. Touzalin refers in his evidence from your 
own knowledge 4 

Ans. 7. I could not swear’positively that he means that only from 
my own. I read hi from what he says in his testi- 
mony is what I came to my conclusion from as to its being the same 
meeting. 

Int. 8. You will not swear positively that there were not other 
meetings ? 

Ans. 8. Not positively. I could not swear 
were no other meetings. 

Int. 9. When was this road built that you have been testifying 
about 

Ans. 9. ‘The graded road ? 

Int. 10. Yes; the graded road. 

Ans. 10. In 1876, is my recollection of 

Int. 11. What was your business in 1878 and prior thereto? 

Ans. 11. A farmer. 

Int. 12. Have you ever been engaged in building or working 
roads ? 

Ans. 12. I have worked roads as road supervisor in Illinois. 

Int. 13. How often have you travelled this graded road ? 

Ans. 13. I don’t know. 1 


yr Lihat Mi ouzalin referred Lo 


— 


. ’ 
11S teSLIIMONY, ana 


md 


ositively that there 


y 
have travelled it a number of times 

[nt. 14. About how many—lI mean at the time they were grad- 
ing it ? | 

Ans. 14. At the time they were grading it I was on the road 
several times, but to travel the road all the way through, I don’t 
think I travelled it all the way through during the time that they 
were gradin 

lnt. 15. On what basis do you form your answer as to the amount 
of work done on that road ? 

Ans. 15. I form my opinion from how much it is to plow a 


ne eee ages 2 Pe , 
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ditch and pull that dirt up into the midde of the road with a 
scraper. 

500 Int. 16. How long do you say that road was altogether— 
the whole length of the graded road ? 


Objected to as not proper cross-examination, nut being confined to 
the length of the road in Boone county. 


Ans. 16. I can’t tell the exact length of the road, but, then, I can 
approximate. : 

Int. 17. Give your best judgment. 

Ans. 17. It is about “fourteen miles in this county, and then it is 
fifteen miles across Nance, but then it does not run direct there, and 
then it runs into Merrick county; [ don’t know how far it runs into 
Merrick county; it runs into Silver creek. 


Int. 18. Is it not a fact this road was used by the people of Boone 
county throughout its entire length ? 

Objected to as not proper cross-examination, immaterial, and 
irrelevant. 


Ans. 18. It was by the people of Boone county its entire length, 
but I don’t think anywhere near exclusively used by the people of 
Boone county. 

Int. 19. In relation to the bridges, have you ever been a bridge- 
builder ? 

Ans. 19. I shouldn’t say that I was a bridge-builder; I have 
worked on bridges. 

Int. 20. Have you ever been a contractor for building bridges ? 

Ans. 20. I couldn’t sav that [ have, although I have contracted 
and built some bridges. 

Int. 21. Where? 

Ans. 21. In Illinois. 

Int. 22. Have you ever contracted to build bridges here? 

Ans. 22. No, sir; never contracted myself to build bridges here ; 
nothing more than repair bridges. 

Int. 25. Asa matter of fact, you don’t know anything about 
554 the price ol bridges t 

Ans. 25. Well, I know something about the price of 
bridges. 

Int. 24. At the time these bridges were built you didn’t know 
anything about the costs of building bridges, did you ? 

Ans. 24. I believe | have stated that at the time these bridges 
were built 1 didn’t know anything about the costs of building 
bridges 

Int. 25. Returning to the work on the road, can you tell how 
much per cubic yard it costs for excavation ? 


Objected to as immaterial, the testimony not showing that there 
has ever been any excavation on the road. 


Ans. 25. As far as that is concerned, it costs different prices. 
Int. 26. How much per cubic yard is a usual price for excavating 
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earth without any rock in it—just earth or sod, as along the line of 
the grad led road ? 


Objected to as irrelevant, immaterial, and 
ination. 


tb proper cross-exam- 


Ans. —. I never knew of a contract being let for excavating soil 
on the same principle that that is excavated. 

Int. 27. Do you know the usual price for filling, under contract ? 

Ans. 27. For making fills? 

Int. 28. For making fills. 

Ans. 28. I can’t say that Ido. ‘This is just simply plowed on the 
side of the road and thrown up to the center. That is the way this 
road is built right along. There is no fills in it. It wasn’t scraped 
up; it was buil€ by a grading machine. 

Int. 29. Have you examined carefully this graded road for the 
purpose of placing an estimate of its worth ? 

Ans. 29. I have not for that purpose 

Int. 30. Have you examined the entire length of this road in the 

county of Boone? 
O00 Ans. 30. I have been over the entire length of the road in 
the county of Boone. 

Int. 31. You were not there when they were working it, all the 
time? 

Ans. 31. 1 was not. 

Int. 32. Don’t know how many hands they had on? 

Ans. 82. I don’t know how m: ny hands they had on. 

Int. 38. Don’t know how long they were building it? 
Xo. | don’t. 

Int. 34. And don’t know the amount of work put on it’ 

Ans. 34. I have seen the amount of work put on It. 

Int.35. When? 

Ans. 35. At different times. 

Int. 36. After it was built? 

Ans. 36. After it was built. 

Int. 37. Don’t know the amount of work that was put on this 
road ? 

Ans. 37. I don’t. 

Int. 38. Don’t know the amount of money that was expended on 
this road ? 

Ans. 38. I do not. 


*) 


Redirect examination by Mr. M 


Int. 1. You are familiar, are you, with the manner if which this 
road was graded, the de pth of the ditch on either side, and the height 
of the grade? 

Ans. 1. I have seen how deep it was and 
up. 

Int. 3. How deep was the ditch ? 

Ans. 2. I have never measured It. 

Int. 3. Your judgment ? 


iow much it was graded 
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Ans. 3. There wasa ditch on either side of the road. It was 
graded with a grading machine, and the dirt on either side 
556 was carried up tothe center of the road and dumped off there 
with this grading machine, and the ditch, I don’t think, was 
t eter w fifieen or sixteen inches deep. I don’t believe it was; it 
night have been deeper. 

|. Did they grade down any big hills‘ 

Ans. 4. They did not. They just graded the same all along; they 
plowed out this ditch, and the machine carries the dirt over to the 
center of the road. 

Int. 5. You say you was there when they were grading the road 
5. I saw them grading the road, but wasn’t there any length 


; 


‘> 


of time. 
Int. 6. How many men did you see there? 
Ans. 6. I don’t remember the exact number of men. ‘There was 
three or four men. 

Int. 7. How many teams? 
Ans. 7. I don’t know just how many. There was two or three 
teams on the grader. 


Recross-examination by Mr. TRevitr: 


Int. 1. What you have testified to in redirect examination Is from 

your own knowledge and being on the ground at the time, in regard 

to the men and the teams? 

Ans. 1. 1 don’t say positively just how may teams there was. 
Int. 2. To the extent that you have testified is just what you saw 

there? 

Ans. 2. Yes. 

Int. 3. Do you remember the month when they commenced to 

build the road ? 

Ans. 3. I do not. 

Int. 4. Can you state about how many times you were there while 

they were building the road? 


597 Ans. 4. | wasn’t there a great many times. I was there 
eo. three or four times. 
Int. They might have had more men and teams at a time when 
you wasn’t there? 
Ans. 5. They might. 


Int. 6. You won’t swear that they did not? 
Ans. 6. No, sir; I won’t. 


(Witness excused.) 

Complainant rests. 

UnitEeD States or AMERIC. 

District of Nebraska, State of Nebraska, ( wl of Douglas, aie 

I, C. P. Drennen, a speeial examiner in chancery, duly appointed 
by the circuit court of the United States for said district to take the 
testimony in the cause in the c ‘aption of the said testimony named, 


in accordance with the order of the court and by consent and agree- 
ment of the attorneys for the respective parties, complainant “and 
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respondents, do hereby certify that on the 7th day of November, 
1SS4, al the hour of l o'clock in the afte rnoon, was ittended at the 
law othee of Miller \ Price, in the town of Albion, county of Boone, 
and State of Nebraska, by J. S. Miller, Esq., attorney for the said 
complainant, and C. L. Trevitt, Ksq., attorney for the | said respond- 
ents, and the witnesses, John Peters, James H. Robinson. and Peter 
J. Files, all of said witnesses being of sound mind and lawful age; 
and the said witnesses, before testifs Ing, were by me sworn to testify 


the truth, the whole truth, and nothing but the truth touching such 


>, 


matters as were of them inquired in the cause, and the testimony of 
each was by me reduced in writing in the presence of the 
DOS witness and from his statements, and that the signing of 


said testimony by said witnesses was waived by 
and consent of the attorneys for the parties, co 
spondents. 

| have retained the said testimony in my possession for the pur- 
pose of transcribing the same from my short-hand notes and of de- 
livering the same, with this certificate, to the ec 

And I further certify that Exhibit A and Exhibit B, offered in 
evidence by JS Miller, lisq., and hereto attach d, were introduced 
In evidence during the taking of said testimony. 

And I do further certify that [ am not counsel nor attorney for 
either of the parties in said testimony and caption named, nor in 
any way interested in the event of the said cause named in said 
caption. 

In testimony whereof I have hereunto set my hand this 10th day 
of November, A. D. 1884. 


~ 


7, 
4 


C. P. DRENNEN, 


specu hraminer un Chancery 


kt € Bill. 


CO. P. DRGUROR, G1 CROMIINGE sc cciiccewciiiwesncec cess 
John Peters, witness, 1 mi., 1 day....--.-.- aint ainiadaas 
James H. Robinson, witness, 10 mi., 1 day-----.-.---..-..--- 2 50 


Peter J. Files, 7 — = ] day. ican ae 


L 


Upon the back of said depositions appear endorsements in words 
and figures following, to wit: No. 30, H. Delivered in person by 
Examiner Drennen, and filed Nov. 10, 1884. Elmer D. Frank, 
clerk. 


559 Thereupon, afterwards, at the November term of said court, 
on the 15th day of November, 1884, the following proceed- 
ings were had and done in said cause, aS appears of record on folio 
579, Journal “I,” of said court, to wit: 
BoonkE COUNTY 
vs. -Cause Submitted. No. 30, H. 
B. & M. R. R. Co. et al. j 


Now come the parties hereto, by their solicitors, and this cause is 
submitted to the court on printed briefs, and, on motion, complain- 
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ant is allowed thirty days in which to file its brief. and defendants 
thirty days thereafter to file briefs in answer, and complainant ten 
Rice: dhareniier te: She belel in reply. 


Thereupon, afterwards, at the May term of said court, on the 5th 
day of May, 1885, the following proceedings were had and done in 
said cause, as appears of record on folio 67, Journal “ K,” of said 
court, to wit: 

Boone County 
US + Cause Submitted on Briefs. No. 30, H. 


B. & M. R. R. Co. et al. J 


This cause, coming on to be heard on the regular call of the docket, 
was submitted to the court on briefs. Plaintiff is ruled to file brief 
in reply in thirty days from this date, and to file full record of judg- 
ment in the cause of Hunnewell vs. Boone County ef al. 


Thereupon, afterwards, to wit, on the 17th day of November, 1885, 
evidence on behalf of defendan ts was filed in said cause: which said 


evidence is in words and figures following, to wit: 
United States Circuit Court, District of Nebraska. 
960 Horatio H. HunNewe tt and Others Similarly Situated ) 
us. 
THE BurRLINGTON AND. Missourt River RatLroap Co. In Ne- } 
braska, The Board of Co. Commissioners of Boone County, and | 
S. T. Bollman, Treas. of said County. 


7 M. Mar uett, for com lainant: M. H. Sessions, for resp. 
1 : 


Date. Proceedings 
1878. 
rr re oe) errr Oe. use ction omen ama 20 
“ Ree’d of II i sides dsl aehnging eves CR RT Sa - oo a 
ns 8. Entering decree, 60; copy for def’ts’ att’y___-- — o 
4 “ Leavedo make showing in 30 days_.---- ‘ 15 
April 5. Cross-bill & exhibits and sending to Judge |] undy- 1 30 
7 “ Copy of order of March 8 for Judge andy W 
I eines wisepliinnidematcinainientniidiis oe ee 
May 6. Filed motion to strike cross-bill_..-_.-__. -.__-. 1¢ 
4. Ent’d order in order book containing cause for 
I i i nici cacasari eiestiliga tis taceliasiiee seca 25 
5 10. Ent’d order striking cross-bill of clerk on condi- 
CREA PUR nee Or RO RNP ee Oe De ERM oV 
Re arin csi cstilsdcin: ciel sstuieeniahsigptaieilibeg saad Sha Ca 50 
i 
EEE re eee AES SRO Oe mel ee 2 00 
June 26. Cert. copy decree, eae ES ee 
July 4. Ree’d of B. & M. R. nm. ¢ in Neb., | per A. E. ‘Tou- 
RRR HY IR INE arp meieigeane TE SS —— a 


W ATSON B. SMITH. Clerk. 
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Unirep States OF AMERICA, | .. . 
. . . ° * oO 
District O} Nebraska, j 


[, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, do hereby certify that the above 
561 and foregoing is a true and correct copy of appearance docket 
entries in above-entitled cause and the whole thereof as they 
appear of record in said office. 
Witness my hand and official sea] this 13th day of April, A. D. 
LSS5. 


[SEAL. | KLMER D. FRANK, Clerk. 


Upon the back of said evidence appear endorsements in words 
and figures following, to wit: No. 30, H. Boone Co. vs. B. & M. R. 
R. Co. Evidence on behalf of defendants. Filed’ Nov. 17, 1885. 
Elmer D. Frank, clerk. 


Thereupon, afterwards, at the November term of said court, on the 
24th day of November, 1885, the following proceedings were had 
and done in said cause, as appears of record on folio 470, Journal 
“K,” of said court, to wit: 


THe County OF Boone ) 
Us. 

THe BURLINGTON AND Myissourrt River Rarr- > Decree. 30, H. 
road Company in Nebraska and Horatio H. | 
Hunnewell. 


This cause came on to be heard upon the bill, answer, pleas, and 
reply, and upon the evidence, both by documentary and depositions, 
and wasargued by counsel and was duly submitted to the court; on 
consideration whereof the court finds in favor of the defendants, 
and do find that the equities are in favor of the defendants. 

[t is therefore ordered, adjudged, and decreed by the court that 
the complainant’s bill stand dismissed out of this court for want of 
equity; and it is further ordered, adjudged, and decreed that the 
defendants have judgment against the complainant for costs, to be 
taxed at — dollars. 

Complainant prayed an appeal, which was allowed. 

(S’g’d) DAVID J. BREWER, 
Circuit Judge. 


This decree was based solely on the ground of laches on the part 
of complainant. 
D. J. BREWER, 
Circuit Judge. 
562 Unitep STATES OF AMERICA, | . 
a > a 88 
District Oo} Nebraska, 
[, Elmer D. Frank, clerk of the circuit court of the United States 


for the eighth circuit and district of Nebraska, certify that the fore- 
going folios, from one to 562, contain true and faithful transcripts of 
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the pleadings and proceedings of record and on file in my office as 
said clerk in the case of Boone County, plaintiff, vs. The Burlington 
& Missouri River Railroad Company in Nebraska and others, de- 
fendants. 

Witness my hand and the seal of said circuit court, at Omaha, 
Nebraska, this 4th day of October, A. D. 1887. 

[Seal United States Circuit Court, District of Nebraska.] 


ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C.C. U.S. No. 297. The County 
of Boone, appellant, vs. The Burlington & Missouri River Railroad 
Company in Nebraska and Horatio H. Hunnewell. Filed Novem- 
ber 15, 1887. 
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IN THE ’ 


SUPREME COURT OF TAR UNITED STATES. 


OCTOBER TERM, 1890. 
No. 297. 


THE County oF Boonk, Appellant. 


Tue BuRLINGTON & Muissourr River Rattroap Co. 


IN NEBRASKA, ef al., Appellees 


APPEAL FROM THE CIRCUIT COURT OI rHE UNITED 


STATES, FOR THE DISTRICT OF NEBRASKA, 
BRIEF FOR APPELLANT 


JI. C COWLN. 
Of Counsel for Appellant. 


REES PRINTING CO., OMAHA 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


THE CouUNTY OF Boone, Appellant 
iS 
Ture Burtinetron & Missourrt River RattroaD Co. 


IN NEBRASKA. ef al.. Appellees 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 


4 


STATES, FOR THE DISTRICT OF NEBRASKA, 


BRIEF FOR APPELLANT 


STATEMENT OF TI 


This is a suit in equity, brought by the County 
of Boone. State of Ne braska. aval L tne Burlington WV 
Missour! River Railroad Company in Ni brasKka, a Ne- 
braska corporation, and Horatio innewell, in the 
Lnited States Circuit Court for N seeking to va- 
cate and set aside a decree entered in that Court on the 
Sth day of March, 1878, in a suit brought by Horatio 
H. Hunnewell against the County Commissioners of 
Boone County, its County Treasurer and the Burling- 


ton & Missouri River Railroad Company in Nebraska. 


7 


which decree perpetually enjoined the County of 
Boone from enforcing the collection of taxes amount- 
ing to the sum of about $70,000 that had been assessed 
by Boone County against the Burlington & Missouri 
River Railroad Company in Nebraska, upon its lands 
in the County of Boone, thus wiping out that entire 


list from the tax list. 


The decree is sought to be set aside for the 
reasons that the Court had no jurisdiction of the cause; 
that the decree wae procured by the defendant in that 
case, the Burlington & Missouri River Railroad Com- 
pany in Nebraska, in collusion with the complainant 
in that case, Horatio H. Hunnewell, who was one of 
its stockholders, and was a fraud and imposition upon 
the Court; that the decree, being a consent decree, 
was fraudulently secured to be entered by the Burling- 
ton & Missouri River Railroad Company in Nebraska, 
in collusion with said Hunnewell, by imposition, fraud 
and misrepresentation of the last named parties, prac- 
ticed upon the County of Boone; and, lastly, that it 
was incompetent for the County of Boone to consent 
to a decree enjoining and vacating said taxes, the 
same being a legal and equitable tax, justly charge- 
able for general revenue purposes against and upon 
the lands of the Burlington & Missouri River Rail- 


road Company in Nebraska. 


During the years from 1873 to 1577, inclusive, the 
defendant company, the Burlington and Missouri 
River Railroad Company in Nebraska, was the owner 


in fee of a large amount of land, in fact each alternate 


‘ 

‘> 

+?) 
section. in the County of Boone. in ie State of 
Nebraska During the vears aforesaid the lands were 
sublect to taxation under the laws the State of 
Nebraska \\ ith respect LO the [AXADIII ( rne lands 

the re 1s no contention 
Ch F rte? tis seed | “ wee l¢ ' ~ ’ i 
tit itdas Wi i < il ‘ tA id] re ' titi a nad 
taxes were levied thereon for State, « ind school 
} . ™ 

PUPPOses, duri Y sala several vears nis SuUuD- 
stantially as follows: In 1873, $15,663.00 S74, $11. 
958.00; 1875, $10,417.00; 1876, $15,628.00; 1877, $15,- 
UUU UU During this time the defendunt company had 
all ol eaid lands ltl the market for sale and made more 


or le SS SHies., 


“used T 4 


The defendant COTM pany rel 


» pay the taxes 


so assessed and levied or any part thereof, giving as a 
reason therefor that the assessment Was too high 
appeared before the commissioners each en} is 9 
board of equalization and made complaint of the 


assessment being too high, which 


allowed each year and the COTMNpal y I 
Instance LO appeal from the action ¢ 
—_— : 7 
Sloners., efforts were made to enrores 
the taxes by the sale oO} thi propert 
quence of the agents of the defendant 
; | } by] j ee F + hy< , . 77 
lng Peperai pu ication Lnat an pu 
lands for said taxes would only buy 
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fruitless. 
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In the year 1877 one Adam Smith, a large specu- 
lator in lands, made a contract with the defendant 
Railroad company to purchase about 100,000 acres of 
the Railroad company’s lands in the County of Boone, 
a part of the consideration of the sale being that Mr. 
Smith was to assume and pay all the taxes of every 


nature 


Mr. Touzalin, was the general manager in 
Nebraska, of the Railroad company and Mr. T. M. 
Marquette was the general attorney for the Railroad 
company. Mr. Adam Smith and Mr. Touzalin, work- 
ing together with a view of avoiding the payment of 
these taxes, induced the County Commissioners of 
Boone County to agree that a case might be brought 
in the courts, the purpose of which should be to have 
an adjudication as to what part of the taxes in ques- 


tion were illegal, if any, and what part legal. 


With this end in view upon the part of the Com- 
missioners of Boone County, they went to Lincoln in 
the County of Lancaster, to the headquarters of the 
Railroad company and upon suggesting that they 
ought to have an attorney, one M. H. Sessions was 
recommended by the Railroad company and Adam 
Smith. Complainant claims that this attorney was 
already employed by the Railroad company for this 
very purpose to advise the Commissioners that the 
taxes were all illegal; at any rate, certain papers were 
signed, and among them one employing Mr. Sessions 
to present the matter of the legality of the taxes in the 


Court. Another paper was signed authorizing Mr. 


Sessions to appear in Court and const ,a decree 


Yr oul the entire tax. It is claimed bv the com- 


Wiping 
plainant that the signatures of the Commissioners were 
secured to this instrument by fraud; that Mr. Sessions 
drew the paper and read it to the Commissioners, 
omitting It) the reading all that part of it which auth- 
orizes him to appear in Court and consent to a decree 


- . } } 
cancelling and wiping out all the tax: 


lhe Commissioners left Linecol) eavine the 


matterin the hands of their attorney. as the’ supp sed, 


to have the question as to the validity i the taxes 
present d to the Court in the reguiat Wal pon testi- 
On and argument and to have i Huse thus 


j , 
(i¢ termined 


: | | j " ss ¢ , e ve tat 
i is Claimed by the com plalnan Lila mart ot Lhe 
.7 . ; | 1? i , 
schem¢ Lpon the part Oo: the Nall na COnDIpAanHy and 
+. » ‘ | 
Adam Smith was to have 2 rought in tl 
Adam smith Was to have thie Cast lot) in tne 
l’nited States (court. for lu brought in the District 


Court ol Boone County, the nhabitants there must 


become aware of the fact and a conse) ree WIDINgG 
out the taxes could not be secured without arousing 
| 4 e : 2 ; ' ; ] 
Lhe suspicion of the tax pavers of the ' inty; and 
that thereupon they secured on HLunne ua citizen 
‘ ‘ 

: } ; 7 : P > ’ 
‘') Viassachusetts and Aa StLOcCKnoOIde! i hallroad 


company, to bring the suit in the United States Court 

On the fourth day of March, 1878, Horatio H. 
Hunnewel! filed his bill ee chancery In tne Cireult 
Court of the United States, for the District of Nebraska. 
against the defendant company, the County of Boone 


and the County Treasurer of said county, in which he 


states 1n substance that he is a eitizen of the State of 
Massachusé LUS: that the defendant Railroad Company, 
the County of Boone and its Treasurer are citizens of 
the State of Nebraska: that he is a stockholder in the 
defendant Railroad Company and brings the suit on 
hehalt O} himself and all othe stockholders. all oO! 
whom are citizens of the United States other than the 
State of Nebraska: seLs forth the assessment and ievVy 
of taxes upon the lands aforesaid and alleges that said 
assessments and levy were defective, and so defective 


! . 4 
as to he leva and Vold. 


— 


The reasons stated for such irregularity, defects 
and illegality are In substance that the assessors valued 
the property under the direction of the Board of 
County Commissioners; that the assessors did net go 
upon the lands; that no sufficient oaths were taken by 
the assessors and attached LO the assessinent rolls: that 
certain levies with regard to bridge taxes and road 
taxes and school bond taxes amounting in all to about 
$4,000.00, were void for want of authority to make the 
Sale. The bill does now state that the assessmelts ol 
the defendant's prope rey were to high, and does not 
state that the amount levied against the lands other 
than is above mentioned Is In excess of such an 
amount as might fairly be im posed ior revenue pur- 


poses. 


The bill further states that though the taxes so 
assessed and levied are illegal and void, the Company 
refuses to take efficient measures to protect itself from 


said illegal exactions, and that before the filing of the 


bill the officers of the Company } | 
ibout LO DAY sald illegal taxes ‘The 
his bill for a writ of ini 
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the untyv Attorney of Boone 


Marquette who signed the stipulation 0) 
Hunnewell was then, for a long time befor 
iti 


and ever since has been general solicitor 


road Company, defendant. 


County i] 


: pe 


Mr. Marquette 


cord 


oe i. & 
behail of 
had been, 
the Rail- 


was the 


solicitor and the only counse! for Mr. Hunnewell in 
bringing the suit. 

On the Sth day of March, 1875, four days after 
the bill and stipulation were filed, and without any 
subpcena or other process issuing or answer being filed, 
and without any appearance for the County except as 
shown by the stipulation, and without any evidence of 
any kind being introduced, a decree was entered as 
follows: 

“Tl. HLUNNEWELL, 
Vs. 


Boarp or County CoMMISSIONERS 01 
Boone County, et ai. 

“And now comes as well the said plaintiff, |b 
attorney, as the said defendants by their attorneys, and 
thereupon this action comes on for trial before the Court 
Upon the issues joined between the parti Ss: on considers 
tion whereof, the Court do find the issue in favor of the 
plaintiff, and do find that the taxes set forth in said peti- 
tion of plaintiff are void, as in said petition the said 
plaintiff has alleged.’’ 

' 


. } 
“It is therefore ordered and adiuda 


nd i li li('- 
. . " a. 7% , t 
bion be, and the SAMeC IS Hereby AlLlOWeRa is braved To} In) 


said petition of plaintiff and the same is her bv made per- 
petual; and that the said defendants, the County ‘Com- 
missioners and the Tre HSuUTe!) (> said { OUND . they 
SUCCECSSOPrs, ATC hie reby perpetual, enjoined from collecting 
or in any way attempting to collect or in any way inter- 
meddling with the taxes set forth in said petition. and 
that the successors In othe e OL the said clefe ndants ty , and 
the same are hereby perpetually enjoined from collecting 
or in anh wit intermeddline with said LAXeS: and it is 


further considered that the said plaintiff recover against 


the said defendants /ts costs in and about this suit in this 


behalf expended, taxed to be .... .- dollars, 
“(Sioned ) kiwerR Ss. Dunpy, Judge, 


‘) 


he complainant County of Boone supposed this 
decree was entered after a full hearing and a determ1- 
nation by thi Court that all the taxes wer i] era! and 


lid not learn otherwise until shortly before this acti 
qaidg hho earth: oLnerwise Unb HNOruy verre this action 


The taxes by this des ree pe rpetual y @i olned, 


rovetlii 4 WILT) interest, amounted tO pout S Beleienmee. 
S6H5.000 00 of whiel laintif? @ tend nd 
epive) Ol Wilicti prreaitieli COnLCHnaGS Was i Liidi Ehiie 
| | . ] , 

legal tax beyond any question. 


At the time this deer e was rendered eat 8; arg ot 


County Commissioners, consisting of three members, 


were: ‘Thomas L. Wilkinson, Chairman, Edwin Broad- 
bent and 'T. H. Bowman. County Commissioners were 
then elected to servea term of three years, one commis- 
sioner bi liv elected each year, the olde sf commissioner 
serving as chairman of the board. The term of ofhice of 
Wilkinson, the chairman, expired January Ist, 1879; 
of Broadbent, Jan Ist, 1880; and of Bowman, January 
Ist, LSS] Che first two of the commissioners named 
served to the expiration of their term of office, while 
Mr. Bowman served only for about a year after the 
rendition of said decree. 

On the 9th day of June. 1S8S3. the County of 
Boone, the complainant, filed its bill of complaint 
herein against the Burlington and Missouri Rive 
Railroad Company in Nebraska and Horatio H. 
Hunnewell, seeking relief against said decree, for the 
reasous here stated. 

The bill in substance alleges that the lands of 


the defendant Railroad company, situate in Boone 


10 


County, were during all the years of 1873 to 1877, 
both inclusive, subject to taxation; that the taxes set 
forth in Hunnewell’s bill were legally assessed and 
levied; that the valuation was a just and equitable 
On¢ and assessed according to the valuation placed 
upon other landsin the county ; that the assessors reg- 
ularly assessed the property took the oath and 


attached the same to their return, controverting all 


legations in Hunnewell’s bill as to the ‘illegality of 
said tax, and showing affirmatively th validity 
thereof, and that all of the taxes so levied were delin- 
quent, due and unpaid; that each year the Board of 
County Commissioners sat as a Board of iqualization 
under the laws of the State of Nebraska: that the 
Railroad company, defendant, appeared before said 
Board of Kqualization, filed complaints with respect to 
the value; that such complaints were passed upon by 
the board and no appeal take that the Railroad COlli- 
pany, Adam Smith its confederate and Hunnewell, 
fraudulently confederated together ror the PUPpose of 
entering a suit in the United States Court to wip out 
the entire levy of taxes im posed Upoll the rallroad 
company's lands for the years nit ntioned that at the 
time the decree Was Ire ndered in Hunnewell’s Case the 
indebtedness of Boone County was about $70,000, an 
indebtedness contracted in part upon the faith of the 
imposition of the tax eradicated by said decree. At- 
tached to complainant’s bill as exhibits were the peti- 
tion in the Hunnewell case, the decree entered therein 
and exhibits showing the validity of the tax in 


question and other exhibits tending to show the 


fraud and conspiracy to wipe out the t 
the court to vacate sala decree a —_— 
’ . ? 
tended for 1n this argument 
} >} } t} boa att r* +e 
(on thie Stn dav or January, | t. 
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( ourt and the Dili dismissed at the costs 
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For a fourth defence the defendants s 
plainant ought not to have his said acti 
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of thi plaintiff, 


COlLli- 


: 


()T) because ne 


|? 
failed and refused to bring the same within four years 
irom the time the complainant discovered the fraud or 
. 4 ° } } } 1} j ] . 
pretence er Iraud set up in said Dill oj complaint and 
that Said complainant. boone County. allowed Over 
iY 0 7 ; ly ¥ » at I I stl oy } } ‘ 
our vears to elapse ulter 1t had full knowledge ol the 
; i } ? } 
Lne entry o| Salad aecree hereln 
complained Ol perore any steps were taken LO annul 


’ ? 
the Same: and that tne statute OF llm1tatl ul 


to thnis action 


‘ P | ] 

A laAaTo* Amount Of testimonv Was tHKel) 1h the 
‘<) r . ' «Tt? ) ‘areriyry 7 . } . ' he cl . i ) t 
Case and alter argument a decree was rendered on the 
AY \! , | 
24th dav NO bite iSoo, GISMIssiIng the CoOmpiall 
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— "a ie : , a 
ne BURLINGTON Missourt River Decree 30. HI. 


RAILROAD ComMPANY IN N ERRASKA 
ND Horatio H. HUNNEWELL. 


his cnuuse Came on to be heard upon the Dill, AnNSWe!] 


’ * 


pleas, and reply and upon the evidence, both by documen- 
tary and depositions, and was argued by counsel and was 
duly submitted to the court; on consideration whereof 
the Court finds in favor of the defendants, and do find 
that the equities are in favor of the defendants. 

It is therefore ordered, adjudged and decreed by the 
Court that the complainant ’s billstand dismissed outof this 
Court for want of equity; and it is further ordered, 
adjudged and decreed that the defendants have judgment 
against the complainant for costs, to be taxed at...... 
dollars. 

* Complainant prayed an appeal which was allowed. 
| Signed. | Davip J. Brewer, Circuit Judge.’’ 
“This decree was based solely on the ground of laches 
on the part of complainant. 


D. J. Brewer, Circuit Judge.’ 


The 


CTrOHneCOUS 


complainant contends that 


-l or that in the case of Hunnewel! 
Boon 


company, the Court was 


: 


(‘om missioners. 


» 7 ‘ 
Railroad 


urisdiction tor want ol requisite citizenship 
parties and fraud practiced upon the Court 
SECON] ame | he record clearly shows that thr 
1] cl 
perpetually enjoined by said decree were }t 


if ral and that the proceedings tO cancel and 


and the decree entered were void f 
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lHinp—Flor that even if the proceedi 


; 


not vold tor traud they were void for want o! 


In thie Board oO! County Commissioners to st 
that a decree be entered cancelling ana eo 


‘ollection e) 


Kol 


that the complainant was guilty of laches 


ft OURTH that the Court 


the deer 


VY das 


POINTS. 


THE COURT HAD NO JURISDICTION IN THE HUNNEWELI 
CASE. 

| a ae 
We claim that the Court was without jurisdiction 

7 ] : 
to enter the decree 1n the Hunnewell CHS ior two 
, The allecations in tl , lainant? 
reunsons lst— i he HAbnevations ih the complainant ~ 
bill as to whv the action was brought bv a stockholder 


for the company are not sufficient to give to the court 


. 7 


jurisdiction and 2ud—If the allegations were sufficient 
the testimony shows conclusively, beyond any ques- 
tion, that the suit was brought either bv Hunnewell 
in collusion with the Railroad Company, or brought by 
the company in the name of Hunnewell without his 


knowles love 


The lands upon which the taxes sought to be 
enjoined were imposed belonged to the Railroad com- 
pany and Mr. Hunnewell, the complainant, had no 
interest in the lands except as a stock holder in the 
company. The Railroad company and all the de- 
fendants were citizens of the State of Nebraska, \\ hile 
Hunnewell Was a citizen Ol the State of Massachusetts. 
The reasons stated in the bill why Mr. Hunnewell 
brings the action instead of the rallroad COM pans are 
as follows: 

“ Your orator is, and has been for four years and 
more last past, the owner and holder of twenty-three 
hundred and sixteen (2316) shares of the stock of said 
Company. On the 5th day of August he requested the 


Board of Directors of said Company to take efticient 


Ld 


measures to protect it from illegal exactions of the taxes 
claimed by said Board of County Commissioners and said 
treasurer, which request the said Board refused, and the 
said Company, by its proper officers,—before the filing of 
the original bill herein—proposed and was about to pay 
the said illegal taxes. He and all the stockholders of said 
Company who numbered over one thousand persons, are 
citizens of the United States other than Nebraska. and 


the defendants are citizens of the State of Nebraska 


; 


4b ue ie } " 4] : r j 
i fois = il the bill CONTAINS WILK resbpes Lhe 


refusal of the Company to bring the action and the 
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eonsequent rignt ol the stockholder to Dring ibn his 

' Ron fi if ana :, ; | el ey tor ne 

own behalf and others similarly, mnterested, and to 
} . 4 > ft ; ‘ 

invoke the federal Wurisaiction on account OF citizen- 

*- 

Ship. 


Hawes v. Oakland, 104, U. S., 450 


The question under consideration Wis discussed 
in this case, and that the Court may readil \ compare 


. 


:% ' 


the foregoing allegations in Hunnewell’s bill with the 
allegations in the bill considered in the case ol Hawes 
v. Oakland, we cite in full from that case at preagre s a 
the allegations of the complainant Upot which he 
based his right to bring the action as a stockholder to 


} rotect the interests of the Company. 


“On the tenth day of July, 1878, he applied to the 
President and Board of Directors or Trustees of said 
Water Company, and requested them to desist from their 
illegal and improper practices aforesaid, and to limit the 
supply of water free of charge to said city to cases of fire 
or other great necessity, and that said Board should take 
immediate proceedings to prevent said city from taking 


water from the works of said Company for any other 


ir 


purpose without compensation. but said Board of 
Directors and Trustees have wholly declined to take any 


: “ | ; } 4 
proceedings whatever in the premises, and threaten to go 


Sm 


on and furnish water to the extent of said Companvyv’s 
b . 
. ; ™ ! ; : : | 
means to said citv of Oakland ree O charge. for all 
. 2 af } , ; :, } 
MIUTLICLIMIL PUPPDOsSeS Ts mAs NereLlortore een adone, and 1?) 
cases other than cases of fire or other great necessity. 
+ ‘ : . : : . . i ‘ - . . ’ 
except he cs) rarhiti Uses HPeCrTeLOoeLOore referred La): and 
vour orator avers that Dy reason of thie Drenmises, said 
’ ? ’ 
\\V altel (Company anda Our Orato} Bie Lone Othe) stock. 
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: ‘ ' , 4 | | ’ : 
holders thereof have suffered. and will. by a continuance 


ot said acts, hereatter sutrer Great toss and qamage, 


hes Liie@allons tO Invoke tederal! hurisaiction 
" ; ’ ; " 
are broader than those of the Hunnewell bil! A 
’ | 


demurrer was interposed to the bill in that case, one of 


the grounds thereof being 


a 


That appellant has shown no capacity 1h 
himself to maintain this suit, the injury, if any exists, 


being to the interests of the corporation and the right 


’ ’ } } ] 
LO sue DelOnLINE soiely to that bod, 


q ° ! - ’ ; | 
Vn this ground the Court below sustuined the 


] | 
: 


demurrer. which ruimnge Was sustammed D\ this Court 


In the opinion of the Court, Mr. Justice Miller says: 


4 


his practice has grown until the corporations cre- 
ated by the laws of the States bring a large part of their 
controversies with their neighbors and fellow citizens into 
the courts of the Ll nited States for adjudication, instead 
of resorting to the State courts, which are their natural, 
their lawful and their appropriate forum. It is not diffi- 
cult to see how this has come to pass. A corporation 
having such a controversy, which it is forseen must end 
in litigation, and preferring for any reason whatever that 


this litigation shall take place in a federal court, in which 


Li 


it can neither sue its real antagonist nor be sued by it, 
has recourse to a holder of one of its shares who is a citi- 
zen of another State. ‘This stockholder is called into con- 
sultation, and is told that his corporation has rights which 
the directors refuse to enforce or to protect, lle instantly 
demands of them to do their duty in this regard, which 


} ’ 


of course they fail or refuse to do, and thereupon he dis- 
covers that he has two causes of action entitling him to 
equitable relief ino a court of chancery, namely, one 
against his own company, of which he is A corporator, 
for refusing to do what he has requested them to do; and 
the other against the party which contests the matter in 
controversy with that corporation. ‘These two causes of 
action he combines in an equity suit in the Circuit Court 
of the l nited States, because he is a citizen of a different 
State, though the real parties to the controversy) could 
have no standing in that court. If no non-resident stock- 
holder exists, a transfer of a few shares is made to some 
citizen of another State, who then brings the suit. The 
real defendant in this action may be quite as willing to 
have the case tried in the Federal Court as the corpora- 
tion and its stockholders. If so, he makes no objection 
and the Case proceeds to a hearing. Or he may file his 
answer denying the special grounds set up in the bill as a 
reason for the stockholder’s interference, at the same time 
that he answers to the merits. In either event the whole 
case 1s prepared for hearing on the merits, the right of a 
stockholder to a standing in equity receives but little 
attention. and the overburdened courts of the lL nited 
States have this additional important litigation imposed 
upon them by a simulated and conventional arrangement. 
unauthorized by the facts of the case or by the sound 


principles of equity jurisdiction.’’ 
[ln commenting upon the case of Dodge v. Wool- 
sey, (18 How., 531), the learned justice savs: 


“* But. in addition to the existence of grievances which 


call for this kind of relief, it is equally important that 


1S 


before the shareholder is permitted in his own name to 
institute and conduct a litigation which usually belongs 
to the corporation, he should show to the satisfaction of 
the Court that he has exhausted all the means within his 
reach to obtain, within the corporation itself. the redress 
of his crievances, or action in conformity to his wishes. 
Ile must make an earnest, not a simulated effort, with the 
managing body of the corporation, to induce remedial 
action on their part, and this mnst be made apparent to 
the Court. If time permits or has permitted, he must 
show, if he fails with the directors, that he has made an 
honest effort to obtain action Ivy the stockholders as a 
body, in the matter of which he complains. And he must 
show a case, if this is not done, where it could not be 
done, or it was not reasonable to require it. 

The efforts to induce such action as complainant 
desires on the part of the directors, and of the share- 
holders when that is necessary, and the cause of failure in 
these efforts should be stated with particularity, and an 
allegation that complainant was a shareholder at the time 
of the transactions of- which he complains, or that his 
Shares have devolved on him since by operation of law. 
and that the suit is not a collusive one to confer on a 
Court of the United States jurisdiction in a case of which 
it could otherwise have no cognizance, should be in the 
bill, which should be verified by affidavit. 

It is needless to say that appellant’s bill presents no 
such case as we have here supposed to be necessary to the 
jurisdiction of the Court. 

He merely avers that he requested the president and 
directors to desist from furnishing water free of expense 
to the city, except in case of fire or other great necessity, 
and that they declined to do as he requested, No corres- 
pondence on the subject is given. No reason for declin- 
ing. We have here no allegation of a meeting of the 
directors, in which the matter was formally laid before 
them for action. No attempt to consult the other share- 


~ eT et engee _ - aa. LT 
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holdeys to ascertain their opinions, or obtain their action. 
But within five days after his application to the directors 
this bill is filed. ‘There is no allegation of fraud or of 
acts ultra vires, or of destruction of property, or of irrem- 


ediable injury of any kind.”’ 


What the Court here says with reference to the 
bill in that case applies with even eyreater torce to the 


case now under consideration. 


And there is further objection to the bill in the 
Hunnewell Cause In that it alleges that the action is 
brought by the complainant on his own behalf and on 
the behalf of all the other stockholders of the com- 
pany, all of whom, including himself, are citizens of 
the United States other than the State of Nebraska, 
and that the company Is a citizen of the State of Neb- 
raska. ‘This is probably the most convenient mode 
yet devised for a corporation to enter the Federal 
Courts. lt has, according to the theory of the com- 
plainant in that case, a double entity; all of the stock 
holders being one and the articles of incorporation the 
other, and all the stockholders, being citizens of several 
States may sue in the Federal Court, the articles of 
incorporation of their own company, where the corpo- 
ration yrant Was acquired in another State, alleging 
the corporation itself to be a citizen of such other 


State. 


In the case of Muller v. Dows, (94 U.S., 444), Mr. 
Justice Strong, delivering the opinion of the Court said: 


“ A corporation itself can be a citizen of no State in 


the sense in which the word ‘ citizen’ is used in the Con- 


2) 


stitution of the United States. A suit may be brought in 
the Federal Courts by or against the corporation but in 
such a case it is regarded as a suit brought by or against 
the stockholders of the corporation and for the purposes 
of jurisdiction it is conclusively presumed that all the 
stockholders are citizens of the State which by its laws 
created the corporation.’’ 


We do not believe that this Court is yet prepared 
to say that all the stockholders of a corporation may 
be citizens of one State and the corporation’ itself— 
the naked legal entity, the artificial person invisible 
and intangible—can be a citizen of another state and 
invoke the Federal jurisdiction on the ground of 


citizenship in an action by the one against the other. 


In the case of Hunnewell, why did not the stock- 
holders, all of whom were represented by Mr. Hun- 
newell, take action in the premises as they might do 
to protect the interest of the compauy as a corpora- 
tion, if its rights were menanced by the threatened 
collection of the taxes in question? As we have here- 
tofore quoted from the language of Mr. Justice Miller: 
“ He must show a case if this is not done, where it 


could not be done orit was not reasonable to require it.” 


But again: Why should a stockholder, either on 
his own account or on account of the other stock- 
holders or any number of them pretend to arrogate to 
himself the determination of the question as to whether 


the corporation should pay a tax justly due? 


In the case under consideration, however, we go 
much further than disputing the sufficiency of the 


ad 
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allegations of the Hunnewell bill with respect to juris- 
diction, and we controvert such allegations as are made 
in that behalf and conclusively prove that the name 


of Hunnewell was used simply to invoke the Federal 


jurisdiction. 


The action was brought for Mr. Hunnewell by T. 
M. Marquette, who at the time was the general attor- 
ney for the Burlington & Missouri River Railroad Com- 
pany in Nebraska,against whom the action was brought, 
and the bill was sworn to by A. E. Touzalin as agent 
for Horatio H. Hunnewell, the complainant. At the 
time Mr. Touzalin was the general manager in Ne- 
braska of the Railroad company against which he was 
bringing suit, and the general land commissioner of 
the company. The bill was sworn to before George B. 
Harris as notary public, who at the time was an officer 
of the Railroad company. All the proceedings had 
from the beginning with respect to the taxes in ques- 
tion were conducted by these officers of the Railroad 
company, who had complete charge of its affairs in 
Nebraska. At page 205 of the record A. E. Touzalin 
in testifying with respect to- the taxes in question 


SAVS: 


‘| was interested as the agent of the company to 
get these difficulties cleared up so that the property in 
that county could be put in shape for settlement and sale. 
The commissioners, | think, clearly saw just as we did, 
that as long as this illegal assessment and illegal levies 
and litigation in connection therewith remained unset- 
tled questions, that we could not settle and sell the lands 
at any price, and it was in order to get the difficulties 


99 
that were in the way cleared up beyond any question 
that it was determined to place the matter in the 
courts. ‘The assessments and the levies of taxes were 
very carefully and very thoroughly examined, and | 


do not think there was any doubt in any mind that some 


portion of the tax would be held as valid by a court of 


law, and the question as to how much should be paid 


into court or out of court to the county was considered.’’ 


[It will thus be seen that Mr. Touzalin, who had 
full charge of all the affairs of the Railroad Company 
in Nebraska, and who had full control of the matter 
of the payment of taxes, made arrangements with the 
county commissioners to have a suit brought in the 
courts to determine the validity of the taxes in ques- 


tion. 


At page 25 of the Record appears Exhibit “ L,” 
showing the alleged employment of M. H. Sessions as 
attorney for the county “to enter an appearance for 
the Couuty of Boone, Nebraska, in any suit which may 
be brought by the said Burlington & Missouri River 
Railroad Company in Nebraska or by any stockholder 
thereof, and to take action as directed by said commis- 
sloners and to waive issuance and service of a subpeena 


in the case.” 


This agreement was written in the office of the 
Railroad company at Lincoln,under the supervision of 
A. E. Touzalin for the Railrvuad company. Thus it will 
be seen that arrangements were made entirely by the 
Railroad company, through those having entire man- 
agement of its affairs in Nebraska, to bring a suit with 


respect to the taxes in controversy. With regard to all 


mene 


these proceedings we venture to say Mr. Hunnewell 
knew absolutely nothing. 

But now the question presents itself to the man- 
ugers of the railroad company as to how best to 
accomplish their purpose of wiping out of existence a 
valid revenue charge of over $70,000. It would not 
do to bring the case in the State Court in Boone 
County, for there the attempted fraud could not be 
accom plished without the knowledge of some of the 
citizens of that county. The plan was therefore 
adopted of using the name of Hunnewell, and cause 
him to allege that he requested the Board of Directors 
of said company to take efficient measures to protect 
it from illegal exactions of taxes claimed by said board 
of County Commissioners and said ‘Treasurer, which 
request the bourd refused and that said company by 
its proper officers, before the filing of the original bill, 
had proposed and was about to pay the said illegal 
Lax. 

How startling is this allegation in the bill in 
view and in the light of the record herein, showing 
that for four years then last past the officers having 
full charge of the railroad affairs in the State of 
Nebraska, and the payment of the taxes, had refused 
to pay the taxes, and that for more than seven months 
prior to said 5th day of August, these same officers 
whom it is alleged will pay the taxes, were making 
arrangements, and finally consummated the same before 
the 5th day of August, and before the bill was filed by 
Hunnewell, to have proceedings instituted to have the 
entire tax wiped from the tax list. 
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At page 1838 of the Record, Mr. Marquette testi- 


fies as follows: 


* My name is T. M. Marquette; I am the general 
counsel for the Burlington and Missouri River Rail- 
road Company in Nebraska and have been such since ? 
January, 1870. I was also attorney for Horatio H. 
Hunnewell in the case of Horatio H. Hunnewell against 
the Board of County Commissioners of Boone County and 
the Burlington and Missouri River Railroad Company in 
Nebraska, and the Treasurer of that county. I was not 
present at the time the papers were prepared on the 30th 
of January, 1878, which papers have been given in evi- 
dence in this case, and had nothing to do with the procur- 
ing of the decree or judgement which is now sought by 
this suit to be set aside and cancelled, until some time 
after that time. I refused to act upon anything done 
there, but did after the Board of County Commissioners of 
Boone County had passed a resolution ratifying this act ¥ 
and authorizing Mr. Sessions to appear and to waive 
summons and to compromise or settle the taxes on the 
lands of the Railroad company in Boone County; after 
that period and after waiting for authority from Mr. Hunne- 
well, a stockholder, to commence the suit, the decree of 
which is now asked to be cancelled, 1 then met Mr. 
Sessions in reference to the matter. I prepared a bill, as 
I understood the decree would be entered probably by 
agreement I was not as careful in the preparation of the 
bill as | otherwise would be and there may be some data 
and figures that are not altogether correct; but in the 
main it is aimed to be correct.’’ 


Mark this testimony and compare it with the 
allegations of the bill that the officers were about to 
pay the taxes. Before this bill was signed the Railroad 
Company, through its officers in Nebraska, had 


agreed to eradicate this tax and Mr. Marquette testi- 
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fies that he “ prepared a bill as I wnderstood the decree 


would be entered probably by agreement.” 


At page 57 of the record, appears the agreement 
that had already been entered into before this bill was 
drawn, and which was then in the possession of the 
Railroad Company, containing this astounding 


provision. 


*“ Now therefore, the party of the second part, (the 
County of boone) hereby agrees by its commissioners and 
by its authorized attorney, M. H. Sessions, to enter into the 
necessary stipulation and to have decree of Court entered 
up in the Circuit -Court of the United States for the 
District of Nebraska, eradicating the whole of the taxes 
now charged against the lands of the first and third par- 
ties, for the above years, all of said taxes having been 


examined and agreed upon as being illegal and void.’’ 


It was thus arranged that the suit should be 
brought in the United States Court, and, that the 
hatter of the use of Hunnewell’s name as a subterfuge 
may be set at rest, | quote again from the testimony of 
Mr. Marquette, the general attorney io! the road, at 


page LSS. 


* After that period and after waiting for authority 
from Mr. Hunnewell. a stockholder, to commence the suit. 


the decree of which is now sought to be cancelled,’’ ete. 


Therefore, the allegations of the bill upon which 
Federal Jurisdiction was invoked are wiped away by 
this testimony. Instead of Mr. Hunnewell seeking to 
have the Railroad Company bring the suit, the Rail- 


road Company was “waiting for authority from Mr. 


Hunnewell, a stockholder. to commence the suit.” It is 
with confidence, therefore, we say that in the Hunne- 
well case the Court had no jurisdiction. The proceed- 
ings to acquire jurisdiction can scarcely be denounced 
in too strong terms; and this Court ought not for a 
moment to allow a decree to stand secured under 
such circumstances, and when the Federal Jurisdiction 
was invoked by such a subterfuge as is here presented. 
Though the Court was without jurisdiction to make 
the Hunnewell decree; yet while the decree stands, no 
officer would attempt to collect the tax, therefore it 
should be vacated. 


LI. 


THE TAXES ENJOINED AND CANCELLED BY THE HUN- 


NEWELL DECREE WERE VALID, JUST AND PAYABLE. 


The objection made by the Railroad company to 
the validity of the taxes in question (except to some 
four or five thousand dollars thereof) is confined en- 
tirely to the initiatory steps to impose the same—that 
is, the assessment. It is conceded that all the lands 
were taxable for general revenue, for State, County 
and school district purposes, for which the levy was 
made. 


The assessed valuation is not complained of in the 
Hunnewell bill nor in the answer in the present case 
and if it were it would be unavailing. ‘The testimony 
shows and is undisputed that the railroad company, 
by its proper agent, thereunto authorized, appeared 
each year before the board of equalization and made 


complaint on the valuation. The same was passed 
upon by the board of commissioners, being the 
authorized body for that purpose and no appeal was 
taken from the decision of the board sustaining the 


assessed valuation. 


In the case of The Burlington & Missouri R. R. Co. 
in Nebraska, v. Seward County, 10th Neb. 211 (216). 


The (Court, speaking by Mr. Justice Lake, sald: 


“Where a tax-payer feels himself wronged, either 
because his own property is valued too high, or that of 
others too low. or omitted altogether from the lists, a 
summary and inexpensive remedy is provided by the re- 
sort to the County Board of Equalization, a tribunal ex- 
pressly created to hear complaints and make corrections 
of the assessment roll, preliminary to the levying of taxes, 
to the end that every person shall bear his due proportion, 


and no more, of the public burdens.’’ 


It will not be contradicted and for that reason we 
do not cite the statutes or authorities that the party 
complaining before the board of equalization is bound 
by the decision of that board with respect to the as- 
sessed valuation, unless he appeals therefrom to the 


District court of the State. 


The complaint of the defendant Railroad Com- 
pany was, and is, that the assessors did not take the 
oath prescribed by law and attach the same to their 
returns, and that the taking of such oaths and the 
return of the same attached to their assessment rolls 
was jurisdictional and failing in that respect the 


assessment was wholly void. 


as 


Another point made by the Railroad Company in 
regard to the assessment that may be here noticed, is 
that, for the vears 1873 and 15874 the assessors did not 
assess the property according to their own judgment, 
but assessed the same with respect to valuation under 
the directions of the Board of County Commissioners, 
but as the assessors testified that they assessed the 
property upon their own judgment and assessed it the 
same as other property similarly situated, and as the 
question of the valuation in the assessment was finally 
determined by the action of the Board of County Com- 
missioners, sitting as a Board of Equalization, this 


complaint is entitled to no further consideration. 


We will here give the sections of the Statutes of 
Nebraska bearing upon the matter in controversy with 


respect to the assessment of the property. 


Section 5, of Chapter 66, entitled Revenue, of the 


General Statutes of Nebraska. 1873. is as follows: 


“Sec. 5. On or before the first Monday of February 
in each year, the County Commissioners of each county 
are required to furnish the precinct assessors with suitable 
notices and blank forms for the assessments and such 
instructions as may be needful to secure full and uniform 
assessment and returns; at the same time furnish each 
precinct assessor a list of all the entered lands in his pre- 
cinct subject to taxation.’’ 


“Sec. 12. The assessor shall take and subscribe an 
oath to be certified by the officer administering it, and 
attached to the assessment roll; which oath is to be in 
substance as follows: 


1, [A. B.] Precinct Assessor, in and for the —— 
precinct in —— County, Nebraska, do solemnly swear 


— 
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that the value of all property, moneys and credits of 
which a statement has been made and verified by the oath 
of the person required to list the same is hereby truly 
returned, as set forth in such statement; that in every 
case where I have been required to ascertain the amount 
or value of the property of any person, or body corporate, 
| have diligently and by the best means in my power 
endeavored to assess the true amount and value, and that 
as | verily believe, the full value thereof is set forth in 
the above returns; and that in no case have | knowingly 
omitted to demand of any person of whom I was required 
to make it a statement of the amount and value of his 
property which he was required by law to list, nor have | 
connived at any violation or evasion of any of the 
requirements of the law in relation to the assessment of 
property for taxation.”’ 

‘Sec. 24. On or before the second Monday of 
April annually, the several precinct assessors shall make 
out and deliver to the ( ounts Clerk an assessment roll, 


consisting of the following items, to-wit 


‘First. <A list of all the taxable lands in such pre- 
cinct in numerical order. beginning with the lowest 
naimbered section in the lowest numbered town- 
ship in the lowest numbered range in the pre- 
cinct, and ending with the highest numbered section, 
township and range with the number of acres in each 


tract set Opposite the same ina column provided for that 


* purpose, and the assessed value thereof in another column 


and the name of the owner or person listing the same in 
another column with the columns of acres and values 
footed up.’’ 

Section 27 of the same chapter provides for the hold- 
ing of a Board of Equalization where the complaint 
may be made in regard to the assessment as we have 


hereinbefore stated. 
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“Sec. 28. As soon 


as practicable after the assess- 
ment rolls are equalized and corrected, as provided in 


the last section, and before the first Monday of May, next 
ensuing, the County Clerk shall make out 


an abstract 
thereof, containing the whole number of acres of land 
listed in the County and the total value thereof.’’ 


“Src. 32. On the first Monday of July of each year 
the County Commissioners shall meet at the county seat 
to levy the tax necessary for the current year and they 
may levy the taxes at any time after the first Monday in 
July.’’ 


| The foregoing are the principal provisions with 

: respect to the procedure for the imposition of taxes for 
general revenue purposes. For each of the vears in 
dispute the several precinct assessors assessed the lands 
| belonging to the Railroad company in their respective 
| precincts upon blanks furnished by the County Com- 


| missioners and returned the same to the County Clerk. 


The objection is made and claimed to be jurisdic- 
tional, that the assessors did not take and subscribe 


the oath provided by law and set forth herein. 


The property however was placed upon the tax 
lists of Boone County by the Clerk and the value 
| thereof as returned by the assessors, and a tax levied 
against the property by the Board of County Commis- 
sioners, according to Section 22 cited above. The proof 
shows that the assessors were duly qualified and 
subscribed to the oath required. 


Mr. John Peters was called as a witness in behalf 
of the complainant, and at page 403 he states that he 


was County Clerk at the time the testimony was taken 
in the year 1884, and that he had been County Clerk 
since the fall of 1873, continually up to that time. At 
pages 401 and 402are found the Assessor’s oaths taken 
from the vears 1876 and 1877, which oaths are in the 
exact language of the statutes. At page 400 we show 
the agreement entered into, where the introduction of 
certified copies of the oaths of the other Assessors for 
the years 1876 and 1877 are waived for the purpose of 
avoiding unnecessarily encumbering the records, and 
it is agreed that they are the same as the oaths intro- 
duced in evidence. Thus for the two years 1876 and 
1877, the proof is conclusive that the Assessors took 
the prescribed oaths and certified copies of one for 
each year, with an agreement that the others are the 


SAIne are in evidence. 


At pages 336.337 and 338 are set forth oaths taken 
by several Assessors for different years in dispute, upon 


entering upon the duties of their office. 


Mr. Peters, at page 407, further testifies that for 
the years 1873, 1874 and 1875, he personally knows 
that the Assessors took the required oath and certified 
their returns, but that he is unable to find the same 
among the records of the County. As to the nature 


of this oath he testifies as follows: 


“Ans. 41—I can’t say that they were the same as 
these, but I will state this—that the oaths that they sub- 
scribed was provided for in the statute. They subscribed 
to the statutory form as provided at that time. I swore 
them myself,and I know that they corresponded with that. 


In the early days of Boone County the assessments were 
made on sheets of paper. The oaths were also subscribed 
on sheets of paper, the County had no books at that 
time; and the records or returns of Assessors have been 
moved about from place to place in the Court House, and 
I cannot tell much about them at this time. Some of 
them may be lost and some of them may be destroyed, 
we had no place to keep them at this time. They had to 
be nailed up ina box. We had no place to keep them, 
and they were accessible to any party.’’ 


Again, on cross-examination, on. page 407, Mr. 


Peters further testifies: 


“Int. 1—Do you know, as a matter of fact, of your 
own knowledge, whether the oaths for 1875, 1874 and 
1873 were filed or not; 

* Ans. 1—I presume they were. 

“Int. 2—I ask if you know it? 

* Ans. 2—Well, I would say yes, they were filed, 
because I know they were taken. They were all rolled up. 
Sometimes I found them in a corner of a box.’’ 


Mr. Peters afterwards states that as to 1873 he is 


not so certain. 


At page 409 James H. Robinson. states that he 
was assessor In 1874 and that he is certain that he 


subscribed to the oath and made return according to 


t 
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the statute. 


There is not, in the entire record, a particle of 
testimony contradicting the testimony of Mr. Peters 
that the oaths were properly taken and subscribed by 
the assessors. 


The Railroad company further seeks to rely on the 
alleged fact that for some of the years the oath was 
not attached to the returns, and cite the case of 
Morrill v. Taylor, 6th Neb., 241. That was a case at 
law where it was sought to maintain title to property 
by virtue of a tax deed. Our Court has always held 
that in order to divest one of his real estate by virtue 
of a tax deed it must be shown that all the proceed- 
ings to the most minute particular to impose the tax 
have been complied with, and In the cause last cited the 
Court holds that there being no proof of the assessors 
having subscribed to the necessary oath, the proceed- 
ings were not sufficiently regular to divest the owner 
of his title. 


But an entirely different rule obtains when the 
question arises 1n equity to restrain the collections of 


the taxes otherwise just and equitable. 


In the case of Lyman v. Anderson, Neb.., ob; , 
thé Court, at page 575, says: 

“ This oath should be attached to the assessment 
roll, and in this instance appears to have been so attached. 
But whether actually attached or not, if actually made at 
the proper time and filed with the assessment roll as a 
part thereof, the mere fact that it was not attached 


thereto will not of itself invalidate the assessment.’’ 


In the case of McClure v. Warner, 16 Ned., at page 
449, the Court says: 
“ The essential requirement is that the oath be taken 


by the assessor. If the assessor actually makes the 
required oath at the time the assessment roll is returned, the 
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failure to attach the same to the assessment roll or to re- 
turn it with such roll will not affect the validity of the 
tax.’’ 

In the case of the South Platte Land Co. v. The 
City of Crete, 11 Neh. 344, at page 348, Lake, J. speak- 
ing for the Court says: 

* And what we have thus far said in effect virtually 
disposes of the only other point made which it is neces- 
sary to notice, namely: that ‘no oath was attached’ to the 
assessment roll by the assessor. Whatever effect the want 
of such an oath might have in an action at law it cer- 
tainly can have none in a case like this. <A tax in all 
other respects proper, levied upon a valuation unverified, 
but fair, is just as equitable, and the owner of the 
property is in conscience just as;much bound to pay it as 
if the required verification had been duly made.’’ 


We have thus established’ beyond question and 
beyond doubt that taxes to the amount of at least 
$65,000.00 cancelled by the decree, herein sought to 


be set aside, were absolutely legal, just and valid. 


ITT. 


THE PROCEEDINGS TO SECURE THE DECREE ENJOINING 
AND CANCELING THE TAXES WERE A FRAUD UPON 
THE COMPLAINANT AND AN IMPOSITION ON THE 
COURT. 


Presenting this point we cannot avoid going into 


the evidence somewhat in detail. 


The Railroad Company refused to pay the taxes 


or any of them for any of the years in dispute and the 
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officers of the county were unable to force collection 
of the taxes by the sale of the lands of the 
Railroad Company for the reason that the agents of 
the Company made it very generally known that any 
one purchasing any of the lands would be purchasing 


a litigation against the Railroad Company. 


lor each of the years the Railroad Company sent 
to the County of Boone a list of its lands in that 
county with the request that the taxes as assessed and 
levied be extended on those lists and re turned to the 


Company. This was done. 


After the Sth day of February, 1875, the Railroad 
Company guve as a reason for not paying any ol the 
taxes, the fact that the title to the lands in question 
was in dispute, the fact in that regard being that on 
the Sth day of February, LS75, the United states filed 
its bill of complaint against the Burlington and Mis- 
sour] River Railroad Company in Nebraska, in the 
Circuit Court of the United States for the District of 
Nebraska, seeking to set aside the patents granting and 
conve: ing to the Railroad Company 1,200,000 acres of 
land, on the ground that the same was outside of the 
limit defined in the Act of July 2nd, 1864, with respect 
Lo the grant of lands to the Railroad Company. This 
action involved the title to the lands then owned by 


the Railroad Company in Boone County. 


On the 15th day of May, 1876, Mr. Justice Miller, 
sitting on the circuit, rendered an opinion in favor of 


the defendant Company and dismissed the bill. This 
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Opinion is at page 316 of the record. In this case 
brought by the United States, upon the hearing on the 
original bill, it was held that 150,000 acres of land were 
wrongfully patented to the Railroad Company and an 
amended bill was filed so that it should be determined 
specifically what lands under the patents to the Rail- 
road Company could be retained. All the lands in 
Boone County were retained by the Company and the 


title thereto in the Company was held valid. 


Efforts were made from time to time by the Rail- 
road Company to get the Commissioners to vacate 
the taxes for the several years, or a large part thereof, 
the Railroad Company stating that it was difficult to 
sell their lands in that county while the lien for the 
taxes for the several years attached thereto, and went 
so far as to state that they would not sell the lands, 
and thereby impede the development and settlement of 
the county, unless the Commissioners vacated said 
taxes. 


During all the time of the controversy with 
respect to these taxes, A. E. Touzalin was the General 
Manager and the General Land Agent of the Railroad 
company in Nebraska, and had full control of all its 
affairs. Among other things it was his especial duty to 
have charge of all the lands and manage the same, 
pay the taxes, &c. And Mr. Marquette was the General 


Attorney for the road in Nebraska. 


In the month of August, 1877, one Adam Smith 
appeared in Nebraska as a land speculator, having 
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been a large purchaser of lands from other railroads, 
and submitted prepositions to Mr. Touzalin to buy all 
Or a large portion of the Company lands in Boone 
County, proposing to make large improvements in the 
county, and to bring into the same a large number of 
settlers. Mr. Smith brought with him a contract 
executed by the Burlington and Missouri River Rail- 
road Company in Nebraska, by C. i. Perkins, Vice- 
President, and himself, subject to the approval of A. 
IK. Touzalin, manager of the affairs of the Company in 


Nebraska. 


This ayreement Was dated the ~2Sth day ot July, 
1877, and is found at page 146 of the record. The 
substance of this contract is, that the Railroad Com- 
pany agrees to sell to Mr. Smith, 65,000 acres of land 
in Boone County at $1.00 per acre, and any further 
selection that Smith may make of Boone County dands 
at $1.25 peracre. The agreement contains the further 
provision that the second party; Mr. Smith, agrees in 
addition to the payment to the Railroad Company of 
the prices on the lands aforesaid, to assume the respon- 
sibility for, and payment of the whole of the taxes, 
which were ievied upon all the lands of the Burling- 
ton & Missouri River Railroad Company in Boone 
County, Nebraska, for the years 1873, 1574, 1875, 1876 
and 1877. And the agreement states, “ and it is a part 
and portion of this agreement and one of the important 
considerations paid by the said second party that the said 
taxes shall be assumed and paid by the said second party; 
the payment or settlement of said taxes to be consummated 
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on or about January 3 A. dD. One thousand, erght hundred 


and seventy-eight. 


lt is thus seen that the Railroad Company recog- 


nized the validity of the tax. 


Mr. Smith in said agreement further stipulated to 
devote himself to the sale and settlement of the land 
selected, and agreed not to sell or purchase the lands 
of any other railroad company with certain exceptions. 
The agreement further stated, “by the first day of 
January, eighteen hundred  seventy-eight,~ the 
second party is to have effected a complete legal settle- 
ment or payment of the taxes now outstanding upon all 
Burlington & Missouri River Railroad Company in 
Nebraska lands in Boone County, for the years 1873 to 
1877, inclusive; and the legal settlement is to be in such 


course of progress as to be satisfactory to the first party.” 


As a further consideration for the purchase of said 
lands, Mr. Smith agreed to grade a Wagon road of forty 
to forty-five miles in length, between Columbus or 
Clarksville on the Union Pacific Railroad, and Albion 
in Boone County, the graded road to be com pleted by 


the first of Septem ber, LS75. 


This contract was approved and countersigned by 
A. E. Touzalin in August, 1877, and Mr. Smith pro- 
ceeded at once to make his selection of lands and 
finally purchased about 70,000 acres. As a part of 
the consideration for this purchase was the payment 
of the taxes, Mr.Smith proceeded at once ‘o consult 


with Mr. Touzalin upen the question of the disposi- 
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tion of those taxes, as they were now jointly interested 


in avoiding the payment of these taxes. 


rom thattimeon the Railroad company, through 
Mr. 'Touzalin and Mr. Marquette, acted with Mr. Adam 
Smith in an effort to secure the vacation and cancel- 
lation of all the taxes levied upon the Railroad lands 
in Boone County, as well those sold to Adam Smith 
as those still retained bv the compan \ At page 205 


Mr. ‘Touzalin says: 


* The railroad company would not have made a sale 
of lands to Mr. Adam Smith to such a very large amount 
at such a very low price under any ordinary circum- 
stances except those which prevailed at that time. The 
lands had been assessed at very large figures; had been 
legally tawed, as we were advised by counsel: the grass- 
hopper trouble was keeping out immigration from Ne- 
braska and the country generally was in a state of de- 
pression, as I have stated, and it was under such circum- 
stances that we made this large sale of lands at low 
prices to Mr. Adam Smith, obliging him to clear up the taxes 


byscompromise, or by action in the courts. 


Mr. Smith was also to help the company to get 


rid of the whole tax. 


Iu pursuance of this purpose and design, Mr 
Smith visited Boone County, bad a consultation with 
the County Clerk and afterward with the commis- 
sioners of the vounty, or at least two of them, and 
after representing to these commissioners the benefits 
to accrue to Boone County by a cancellation of all 
the taxes levied for the years 1873 to 1877 inclusive by 


making the land subject to ready sales and securing 
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immigration, oa the 18th day of July, 1877, secured 
two of the Commissioners to sign a contract with him, 
which is set forth at page 55, reciting that whereas 
the railroad company for years past had neglected 
to pay the taxes upon their lands in Boone County 
and disputed the legality of the taxes, that the county 
was sparsely settled, that Adam Smith had made a 
proposition to buy 100,000 acres of lands in Boone 
County for the purpose of settling and improving the 
same as fast as could be done, and agreed to make a 
graded Wagoll road between Albion and the City of 


Columbus or the town of Clarksville: that in consid- 


eration of the same the County Commissioners of 


Boone County agreed with Adam Smith that all the 
taxes then levied upon the Railroad company’s lands 


in Boone County, should be abated and cancelled in 


such a way and manner as would be legal and proper 


so as to relieve said lands from any and all liens in 


consequence of said taxes. 


And Adam Smith further agreed that upon all 
lands thereafter purchased by him he would pay the 
taxes afterward to be levied, and was to get the assur- 
ance of the Railroad company that it would also pay 


the taxes thereafter to be levied upon their lands. 


Armed with this agreement, Mr. Smith returned 
to Lincoln to the officers of the railroad company and 
on the 28th day of July, 1887, entered into the agree- 
ment before referred to to purchase railroad lands in 


Boone County. 
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The agreement signed by two of the County 
Commissioners of Boone County and Adam Smith 
was not entered into by the Board of County Commis- 
sioners In session assuch Board, but was signed without 
any meeting of the Board or in session, and as individ- 
uals, probably as evidence that in a session of the 
Board they would secure this contract. Mr. Smith 
from time to time thereafter sought to get a mecting 
of the Board of County Commissioners to ratify this 


contract, but failed to do so. 


With the execution of this agreemelt commenced 
the active fraud of the Burlington & Missouri River 
Railroad Company in Nebraska and Mr. Smith 
against the Board of County Commissioners of Boone 
County and the county, to wholly deprive the people 
of the taxes imposed upon the railroad company 


lands. 


+ The County of Boone is a western county, at that 
time sparsely settled and the commissioners were not 
men of any considerable business knowledge or 
capacity. In this agreement referred to it is seen 
that Mr. Smith promises to pay taxes in the future and 
to secure the same action on the part of the railroad 
company, as though such security was not already 
given to the County by the constitution and laws of 


the State. 


The object of the Railroad Company and Smith 
was to secure a total cancellation of the taxes. The 


plan pursued was to have the Board of County Com- 
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missioners agree to have a suit instituted in Court with 


respect to said taxes, leading the Commissioners to 


believe that such suit would be to test the legality of 


the taxes, and under this cover secure a decree vacating 


all thet axes. 


The Board of County Commissioners acted with 
these parties, believing the proceedings were in good 
faith, in so far as to submit the matter of the taxes to 
the Court. having in view the sole object of determin- 


aud what taxes were illegal. 


~~ 


ing what taxes were lega 


With respect to the agreement referred to, Mr. 
Broadbend, one of the Commissioners, testifies at 


page 7): 


* Well Adam Smith came here and he said he wished 
as an individual to buy 100,000 acres of land at that time 
belonging to the B..& M. Railroad Company in Boone 
County and he said that he would not touch the lands 
unless the taxes could be removed, and he asked us as 
County Commissioners if we would rebate the taxes that 
were then on the lands, and | for my part told him that 
we could not do any such thing. ‘While | am _ well 
aware of that,’ said he,‘ will you submit it to the Court 
and allow the Court to remove?’ ‘* Yes,’ said 1, ‘I am 


willing for the Court to decide.’ ’’ 
Again at page 77: 


“He asked us if we would be willing to remit the 
taxes on the B. & M. lands in this County and | told him 
that it would be contrary to law, even if we were willing 
to do it, and he said, * Are you willing to submit it to the 
Court?’ and I said, ‘ Yes, we are willing to submit it to 
the Court and let the Court decide.’ Then there was an 
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agreement drawn up between the County Commissioners 
and Mr. Adam Smith to that effect.’’ 


Again at page 78 the same witness testifies that 
he stated he would like to have counsel upon the mat- 
ter and he was then urged by Mr. Smith to go to 


Lincoln to get counsel, and Says: 


“Ans. 41—I was going to say that | said for my 
part I should like to have counsel with regard to it before 
we ratified it—in the court house, that conversation was— 
and they said that was all right and proposed that we 
should go somewhere to get counsel and ratify this con- 
tract and it was finally agreed to go to Lincoln and get 
counsel and ratify the contract.’’ 

* Ans. 46—I said that I wanted counsel and I pro- 
posed to go to Fremont or some other town where we 
could get an attorney that was disinterested in the case 
and that would be our attorney, so that neither us nor 
the County would do anything but what was legal and 
right and that was the object that I had in this 
suggestion.’’ 


Adam Smith thereafter secured the three County 
Commissioners constituting the board to go to Lincoln 
to the headquarters of the Burlington Railroad Com- 
pany to consult with the officers of that colnpany for 
the purpose of devising some method whereby the 


agreement to vacate the taxes could be carried out. 


On the 30th day of January, 1878, the three 
members of the Board of County Commissioners and 
the County Clerk went to Lincoln and at the depot 
there met Mr. Adam Smith. The parties went 


together to the office of the Burlington Company and 
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met there the officers of the company. One of the 
Commissioners again suggested that they ought to 
have counsel, and some one in the railroad office, 
evidently in the interest of the railroad company, sug- 
gested that the Commissioners employ one M. H. 


Sessions. an attorney at Lincoln. 


Mr. Sessions was thereupon sent for, and came to 
the office of the Railroad Company. That Mr. Ses- 
sions had been previously employed by the Railroad 
Company or Adam Smith which was the same thing, 
for this purpose, is shown by the testimony beyond 
controversy; and that employment could have been 
no other than to advise the Commissioners that the 
taxes were all illegal and to appear for the County to 
consent to a decree eradicating the whole tax, a service 
he faithfully executed in behalf of the Railroad Com- 


pany and Adam Smith. 


Mr. Broadbent, one of the Commissioners, testifies 
that the officers of the Railroad Company told them 
that Mr. Sessions was a suitable man for that business, 
that they did not recommend any one else, and that 
he came to the Railroad office upon being sent for. 
And at page 79 of the record says: 

*“ Ans. 60—I asked Mr. Sessions what we could do 
with regard to the collection of the taxes on the B. & M. 
Railroad Company lands in Boone County. His answer 
was, that they wasn’t worth that—(snapping his fingers.) 

“ Int. 62—Had you stated to Mr. Sessions any of the 
particulars relative to these taxes, what they were, how 
they were levied, or what had been done with regard to 
them before that’ 
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* Ans. 62—No sir, that was the first that I ever said 
to him, 

* Ans. 68—I asked him what could be. done with 
regard to them. 

* Ans. 69—lIle said there was no way that they could 
be disposed of, only to submit it to the Court and let the 
Court grant a perpetual injunction on all illegal taxes, 
and | told him that we was willing to submit it in that 
way and let the Court decide it. 

“Int. 70—What was next said or done in reference 
to it: 

“Ans. 70—I do not remember anything further until 
they. drawed up some writings to be presented to the 
Court. 

“Int. 71—Who drew up these writings: 

* Ans. 71—I suppose that Mr. Sessions did; I did 
not see them drawn up as Il remember. We depended on 
him to do it. and he presented them to us afterwards. | 
suppose that he done it. 

“Int. 74—Now state what those papers were—that 
is, What was the nature of them - 

Ans. 75>—Well. if | might be allowed. | think |] 
could give you my idea in a very few words with regard 
to this whole thing. My idea is as I have already stated. 
We, as County Commissioners nor any other power less 
than the legislature, had a right to remit any taxes that 
was legally levied, and that our object was to have 
removed anything that was not legal and could not be 
collected, so that the lands might be settled and we could 
go on with improving the country. ‘This was our main 
object and what we was trying to do. We did not 
attempt to remove any taxes that was legal; we did not 
claim that we had any right to, and we didn’t attempt to 
do anything but what was right and legal, as we under- 


stood the law.’ 


Other witnesses corroborate this statement. 
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[t will thus be seen what the object of the Com- 
missioners was and that they depended wholly upon 


Mr. Sessions. 


Many papers were then drawn up, as is shown by 
the record, and these papers show how easily the Com- 
missioners could be imposed upon, and how willing 
the Railroad Company was to impose upon them. 
Bonds were drawn for the construction of roads; bonds 
were drawn for the payment of taxes thereafter and 
other such papers, all wholly: illegal and void and 
having no pertinence whatever to the question of the 
revenue of the county or the matter then under con- 


sideration. 


The intention of the Commissioners is shown by 
the employment of Mr. Sessions. One of the papers 
signed at the time in the Railroad office. found in the 


record on page 119, is as follows: 


* Lincotn, Nebraska, Jan’y 30th, 1878. 

“ That whereas the taxes on the lands of the B. & M. 
R. R. R. Co. in Nebraska, in Boone County, both State, 
county and school taxes are unpaid for the years 1873, 
1874, 1875, 1876 and 1877; 

“ And whereas the said Company disputes the legality 
of said taxes and it is necessary to test their legality; 

“ Therefore be it resolved, That this board employ 
M. H. Sessions as its attorney to defend any suit that 
may be brought against the county or to bring any suit 
he may deem best @o test the legality of said taxes, and if he 
deem that any of said taxes are illegal he may make such 
compromise in the matter with the said Company as he 
may deem best for the interests of the county in the 
premises and the said M. H. Sessions is hereby authorized 


by 


to enter an appearance for the County of Boone, 
Nebraska, in any suit which may be brought by the said 
Burlington and Missouri River Railroad Company in 
Nebraska or by any stockholder thereof, and to take 
action as directed by said Commissioners, and to waive 
issuance and service of a subpcena in the case. 

* Thomas T. WiItktinson, 

“'T. H. Bowman, Chairman. 

* KE pwin T. BrRoapBenr, 

~ Attest: Joun PerTers. “Co. Com’rs. 
* County Clerk.’’ 


Having secured this document to be signed, the 
parties went a step further and secured the slgning of 
another document which comes near accomplishing 
the purpose for which the railroad company set out 
with respect to these taxes. This is Exhibit “G” at 


— page 24 of the record as follows: 


EXHIBIT “G.’’ 
* Linco.n, Neb., Jan. 50th, 1878. 

“Memorandum of an agreement made by and 
between the Burlington & Missouri River Railroad Com- 
pany in Nebraska, first party, and the County of Boone, 
Nebraska, by its Commissioners, of the second part, and 
the Nebraska Land and Live Stock Company, of the 
third part. 

“Whereas, parties of the first and third parts have 
this day entered into an agreement and bonds for the 
performance of certain obligations conditional on the 
absolute release of the second party of all illegal taxes 
levied upon the lands of the first and third parties, in the 


County of Boone for the years 1875 and 1877, inclusive; 


Now, therefore, the party of the second part hereby 
agrees, by its commissioners and by its authorized attor- 
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ney, M. Il. Sessions, to enter into the necessary stipula- 


tion and to have decree of Court entered up in the 
Circuit Court of the United States for the district of Ne- 
braska eradicating the whole Of the fares now charged against 
the lands of the first and third parties for the above years, 
all of said taxes having hee i examined and agreed upon as 
being illegal and void, | 

Thomas T. Witkinson, Chair’n. 

EK pwin BRoOADBENT, 

r. Il. Bowman, Com’ rs. 

Ml. H. Sessions, 
Attest: \ttorney for Boone County. 

JOHN P ETERS, 
County Clerk.’’ 


While the “whereas” part of the foregoing 
agreement is the re'ease by the second party of all 
“illegal taxes” levied upon the lands, the agreement is 
“To enter into the necessary stipulation and have the 
decree of Court entered up in the Circuit Court of the 
United States for the District of Nebraska eradicating 
the whole of the taxes now charged against the lands of the 
first (railroad COMPANY ) and third (Nebraska Land and 
Live Stock Company, being Adam Smith) parties for the 
above years, all of said taxes having been examined and 


agreed upon as being illegal and void.” 


The progress here is rapid; all of these papers 
were dated January 30th, 1878; the first paper pro- 
poses to submit the matter to the court, the second 
paper, signed within a half hour, recites that all the 
taxes have been examined and agreed upon as ille- 
gal. Whenthe record in this case shows that these 


tax lists cover thousands of acres of land and proceed- 
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ings to impose taxes extending over five years, we can 
easily judge of the truth of the allegation that the 
taxes had “all been examined and found illegal;” and it 
may be added that the testimony of all three of the 
Commissioners is that the question of the legality of 


these taxes had never been examined. 


The Commissioners then returned, leaving, as 
they supposed, with Mr. Sessions as their confidential 
legal adviser the matter of submitting to the Court 
the adjustment of the taxes so levied for the purpose 
of having that Court decree what taxes were legal and 
what taxes were illegal. 

Mr. Marquette, the general attorne\ for the 
railroad company then communicated with Mr. 
Hunnewell to get his authority to bring a suit in the 
Federal Court in his name on the ground that the rail- 
road company was going to pay the taxes, and after 
getting his permission, prepared his bill declaring 
said taxes illegal and asking that the same be enjoined 
and cancelled, wrote a stipulation to have the decree 
entered at once perpetually enjoining all the taxes, 
which was signed by Mr. Sessions representing the 
County, Mr. Marquette representing Mr. Hunnewell, 
and O. P. Mason, called in for that purpose, represent- 
ing the railroad company. Either Mr. Sessions or Mr. 
Mason took these papers to the city of Omaha, filed 
them in the Circuit Court of the United States and 
had decree entered according to the stipulation. 
There was no investigation of the cause upon the part 


of the Court. All these proceedings were a fraud and 
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imposition both upon the Court and upon the County 


of Boone. 


At page 85 of the record Mr. Broadbent, one of 
the Commissioners, a witness, testified that he never 
knew of signing a paper which authorizes the eradica- 
tion of these taxes and testified he never would have 


signed such a paper had he known it, and says: 


“Ans. 118—I placed perfect confidence in Mr. 
Sessions as our attorney and when he called upon us to 
sign the papers we signed them. We supposed that he 
was a man that was honorable and right and when he 


called upon us to sign the papers, we signed the papers.’’ 

“Int. 119—Then you signed the papers without 
reading them or looking at their contents? 

* Ans. 119—Yes sir. % 

At page 87: 

“Int. 15—Mr. Broadbent, you intimated that Mr. 
Sessions, your attorney, did not do right; now in what 
respect did he do wrong; 

“ Ans. 15—He done wrong either in writing different 
from our intention or allowing it to be wrote, and 
presenting it to the Court. 


Mr. Bowman, another of the County Commission- 
ers, at page LO8, testifies that he did: not knowingly 
sign any papers providing for eradicating the whole 
of the taxes charged against the lands in his County. 
He says he did not read it, but that he thinks Mr. 
Sessions read it; but that he did not read that part of 
it last referred to. Mr. Sessions was not paid by the 


County; to this he testifies himself, but he cannot be 
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persuaded to testify who did pay him. The County 
Clerk, Mr. Peters, however, testifies that Mr. Sessions 
was paid by Mr. Adam Smith, the Railroad Company’s 


coadjutor. 


It will thus be seen that Mr. Sessions absolutely 
betrayed the County of Boone. complainant herein: 
that he was employed by the parties seeking to secure 
a cancellation of the taxes; that he was paid by the same 
parties; that he read falsely the papers to be signed by 
the Commissioners and procured their signatures 
through fraud; that he had never examined the 
assessment or any of the proceedings to impose the 
taxes in question and yet immediately advised the 
Commissioners that the taxes were illegal; that being 
employed In good faith by the County to adjudicate the 
question of the taxes so as to separate the legal from the 
illegal, he signed a stipulation to wipe out all the 
taxes without any investigation. It is impossible to 
open scarcely a page of this record without alighting 
upon evidence of this fraud. We therefore con- 
fidently maintain that the decree thus obtained should 


be set aside. 
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IF THE PROCEEDINGS WERE NOT VOID FOR FRAUD, THEY 
WERE VOID FOR WANT OF LEGAL AUTHORITY IN THE 
BOARD OF COUNTY COMMISSIONERS TO STIPULATE 
THAT THE DECREE BE ENTERED, CANCELLING AND 


ENJOINING THE COLLECTION OF THE TAXES. 


‘The Constitution of Nebraska. sec, |. Art. i. 


entitled “ Revenue and Finance.” provides: 


“The Legislature shall provide such revenue as 
may be needful by levying a tax by valuation, so that 
every person and corporation shall pay a tax un proportion 
to the value of his, her or its property and franchises, the 
value to be ascertained in such manner as the Legisla- 


ture shall direct.” 
And section 4 of the Saumne article provides : 


“The Legislature shall have no power to release or 
discharge any county, city, township, town or district, 
whatever, or the inhabitants thereof, or any corporation, 
or the property therein, from their or its proportionate 
share of taxes to be levied for State purposes, or due any 
municipal corporation; nor shall commutation for such 


taxes be authorized in any form whatever.’’ 
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If the Legislature could not redesee these taxes 
“in any form whatever,” the County, which is a mere 
creature of the statute and deriving all its power 
therefrom, could not release, eradicate or commute 


the taxes in question “in any form whatever.” 
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rhe law in force at the time of the controversy in 
question with respect Lo payinent oO} the iaxXxeS WAS AS 
follows: 


“SeEcTION 1. Session Laws of 1875, page 92. State 
warrants are receivable for the anrount payable into the 
State Treasury on account of tax levied for general State 
purposes. County warrants are receivable at the treasury 
of the proper counties for the amount payable to the 
County Treasury for general purposes, and city warrants 
shall be received for city general tax. State, county or 
city taxes levied for the school fund or sinking fund, shall 
be paid only in United States treasury notes or their 
equivalent. State,county or city taxes levied for bridge, 
penitentiary or other special purposes, shall be paid only 
in lL nited States treasury notes or their equivalent, or by 
warrants drawn upon and payable out of the particular 
fund for the payment of the tax, upon account of which 
they are tendered. Road and poll tax shall be paid as 


prov ided in Section 30.’’ 


No taxes could be paid by labor other than land 


ected to work out 


road tax. and if the owner of land e!| 
the road tax.such work must be done under the super- 
vision of the road supervisors, and in the road districts 


where the land is situate. 


Chapter 66 of the general statutes of Nebraska, 
page SY. provides what property shal] be xempt from 
taxation, which provisions do not include any of the 
species of property included in the decree sought to be 


set aside in this action. 


The record shows the different levies made, and 
for what funds; and no money levied for one fund can 


be converted to another fund. 
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The Commissioners have no authority over the 
tax lists In any manner or for any purpose whatever. 
After the equalization is made, the tax list is made out 
therefrom by the clerk, and turned over to the treas- 
urer, With the warrant of the board, commanding the 
collection of the tax therein contained. The treasurer 
is then charged with the full amount of the taxes 
charged in the list, and in the collection of the tax 
his functions are wholly independent of the Commis- 
sioners, and he is inhibited by law from recéiving from 
any person a less amount of tax than that charged to 


him on the list. 


The Board of Commissioners is a creature of the 
statute, and can exercise such powers only as are con- 


ferred upon it by the statute. 


The Sioux Oity & Pacific Railroad v. Washington 


County, 3d Nebraska, p. 30. 


In this case the Court, construing the power of 
the County Commissioners, with respect to the equali- 


zation of the taxes, at page 42 says: 


“ Again, the grant of powers to such officers must be 
strictly construed, because when acting under special 
authority, they must act strictly on the conditions under 
which the authority is given. They can only exercise 
such powers as are especially granted, or are incidentally 
necessary for the purpose of carrying into effect such 
powers, and when the law prescribes the mode which they 
must pursue in the exercise of these powers, it excludes 


° 


all other modes of procedure.’ 


Sexson v. Kelly, 3 Nebraska, 104. 
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In the above case, referring to the power of the 


‘County Commissioners, at page 107 the Court says: 


~ The rule of law is well settled; that statutes confer- 
ring power upon municipal officers must be strictly con- 
strued. And the doctrine that municipal bodies can 
exercise only such powers as are especially granted them, 
or such as are necessary to carry into effect the powers 
expressly granted, is too well established to cite authorities 


in support of it.’ 


Wood v. Helmer, 10th Nebraska, 65. 


li: this case, the Court, referring to the constitu- 
tional provisions with regard to the release of taxes, 
says, on page 65: 

* It will be seen that by our statute, taxes are made 
a perpetual lien upon real estate, and that the legislature 
has no power whatever to release property from the pay- 


ment of its due proportion of taxes.’’ 
Merrick County v. Batty, 10th Nebraska, 17%. 


In this ease, the Court holds that the Commis- 
sioners must transact their business at the county seat, 
and they have no authority whatever to enter into a con- 
tract atany other place. With respect to a contract to do 
certain work on the road, even if that provision applied 
to the road tax, and road tax only, yet such a contract 
is absolutely void. Such a contract for work could not 
be executed by the County Commissioners in any 
other manner than as provided by law, which requires, 
among other things, that such contracts must be let to 
the lowest bidder, and failing to do so, the contract is 


null and void. 
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The People v. Commissioners of Buffalo County, 4th 
Nebraska, 150. 


McCann v. Otoe County, Yth Nebraska, 324. 


it was claimed by the Railroad Company below 
that the Board of County Commissioners under the 
statutes of Nebraska have power to sue and be sued 
and that the power to sue and be sued carried with it 
the right to settle and COMLpPromiise a sult. We need 
not deny this proposition; what we insist upon here is 
that the Commissioners had no authority to enter into 
a contract before a suit was commenced, by the terms 
of which they agreed that all the taxes of every char- 
acter levied upon lands in their county, which lands 
were taxable under the law and which taxes werea 
legal levy, should be enjoined, released or dischaged. 
The legislature has no such power. The constitutional 
mandate is, “ that every person and corporation shall pay 
a tax in proportion to the value of his, her or its property 


and fra nchises.”’ 


In Kelly v. Town of Milan, 21 Fed. Rep., 842, Mr. 
Justice Matthews, speaking for the Court said ; 


“And so we might go through the cases and 
distinguish them; but it is not necessary. for we have not 
found one where a municipal corporation has been held 
to have validated its bonds otherwise void, by a@ consent 
decree declaring the bonds valid. Individuals sui juris may 
agree to almost anything and bind themselves; but cor- 
porations must act within their delegate powers.’” —__ 
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The imposition and collection of revenue is one of 


the most important functions of government. Our 


O7 
constitution and legislative enactments have wisely 
and justly directed, in positive terms, that all property 
shall bear these burdens alike, and inhibits the release 
or commutation of any tax; and the-act of the Com- 
missioners consenting to a decree-to release and dis- 
charge the taxes in question was without pretense or 
shadow of authority and in direct violation of the con- 
stitution and laws of the State. It was beyond their 
powers and therefore absolutely void, and the County 
of Boone is not bound thereby, and the decree so 


entered should be vacated. 


RES ADJUDICATA. 

After the decree was entered in the Hunnewell 
case, one Lorin Clark, a citizen and tax payer of 
Boone County, filed bis bill in equity in the Circuit 
Court of the United States for the District of Nebraska, 
against Horatio H. Hunnewell, the Burlington « 
Missouri River Railroad Company in Nebraska, and 
the County of Boone, praying that the decree rendered 
in the Hunnewell case enjuining the taxes, be vacated. 


The bill is in the record and found at page 42. 


The Clarke bill, among other things, contains 
the following: 


‘‘That he is a resident tax payer of boone County, 
Nebraska, and is duly authorized by at least one third 
the tax payers of said County, as well in amount as in 
number, to bring this bill of complaint as well upon their 
behalf as his own, they being similarly situated.’’ 
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To this bill Horatio H. Hunnewell and the Rail- 
road company interposed a gene:al demurrer, Mr. 
Marquette appearing for the Railroad company and 
Mr. Woolworth for Hunnewell. The ground of 
demurrer was that the bill in said cause did not state 
a case entitling the plaintiff to any relief; First, 
because the bill showed no interest in Mr. Clark, and 
no amount was shown to be in controversy so far as 
he was concerned. Second, That interpleading one 
third of the tax payers with him made the case no 
better, and Third, That Clark had made no applica- 
tion to the Board of County Commissioners to bring a 
suit in their name for the relief sought. The demurrer 
was submitted upon printed briefs, and the brief of 
the defendants, the Railroad company and Hunne- 
well, showing what issues were made upon the bill, is 


found at page 207. of the record. 


Thereafter the Court sustained the demurrer and 
decreed that the bill be dismissed at the cost of the 
plaintiff. (Page 41.) 


It is now claimed by the defendent, Railroad 
company, that this was an adjudication of the mat- 
ters in controversy in this bill, and binding upon the 
County. 


It searcely needs argument to show that Mr. 
Clark could not litigate the questions presented in his 
bill; This, for many other reasons than those set forth 
in the demurrer of the defendants in their answer ; 


but those reasons are sufficient. 
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The merits of the case were not considered or 
passed upon by the Court; the questions raised being 
matters of jurisdiction and form merely, and such 
being the case it constitutes no bar to this action. 

Griffin v. Seymour, 15 Iowa, 32. 


Gilman v. Rieves, 10 Peters, U. S.. 302 


Mr. Lorin Clark had no right to bring suit to set 
aside the decree. We concede that a tax payer nay 
bring «n action on behalf of himself and all others 
similarly situated to prevent the misuse of corporate 
powers pecuniarily affecting them; but we claim the 
law to be that he can bring such suit only to prevent 


or restrain abuses. 


In Crampton v. Zabriske, 101 U. S., 601, the Court, 


speaking by Mr. Justice Field, says: 


“Of the right of resident tax payers to invoke 
the interposition of a Court of equity, to prevent an 
illegal disposition of the moneys of the County or the 
illegal creation of a debt which they, in common with 
other property holders of the County may otherwise 
be compelled to pay, there is at this day no serious 
question; the right has been recognized by the State 
Courts in numerous Cases, and from the nature of the 
powers exercised by municipal corporation, the great 
danger of their abuse, and the necessity of prompt 
action to prevent irremediable injuries, it would seem 
eminently proper for Courts of equity to interfere 
upon the application of the tax payers of a County to 
prevent the consummation of a wrong, when the officers 
of these corporations assume in excess of their powers, 
to create burdens upon property holders.. Certainly 
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in the absence of legislation restricting the right to 
interfere in such cases to public officers of the State or 
County, there would seem to be no substantial reason 
why a bill by or on behalf of individual tax payers 
should not be entertained to prevent the misuse of cor- 
porate power. ‘The Courts may be safely trusted to 
prevent the abuse of their process in such cases.” 


This is as far as any of the cases have gone and 
they limit the doctrine to preventive or restraining reme- 
dies. It will scarcely be claimed that if a County 
wrongfully pays out money upon an illegal bond or 
otherwise or illegally alienates the property of the muni- 
cipality, that a tax payer either upon his own behalf 
Or Upon behalf of himself and others, could bring 
an action to recover the money or to set aside the con- 
veyance, though he or they might have brought an 
action to restrain such illegal alienation and payment. 
No tax paver as such, on behalf of himself or on 
behalf of himself: and others, can assume to be the 
champion of the County and on behalf of the munici- 
pality institute proceedings to remedy abuses that 
have already been committed; nor to institute pro- 
ceedings by mandamus, quo warranto or otherwise, to 
compel the performance of duties on the part of muni- 
cipal coporate officers. Such proceedings must be 
instituted by a public officer thereunto duly authorized, 
or by a private individual as a relator; the suit in 


such case being instituted in the name of the State. 


A tax payer cannot assume to take upon himself 
the functions of government neglected by the officers 


thereof. If the rule were otherwise it would confound 
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all distinctions between public and private rights and 
remedies and would introduce inextricable confusion. 
Norman v. Otoe Co., 8 Neb., 21: Doolittle v. Supervisors, 
IS N. Y.. 159: People v. Field, 5S N. Y.. 491: Craft v. 
Jackson Co. 5 Kan., 518: Alty. General v. Boston, 123 
Mass., 460: Oakland v. Carpe nter, 21 Cal., 642: Albert- 
son v. the State 9 Neb., 429. 


Again—Where a tax payer may bring an action 
except where the grievance is especial to himself, he 
must bring it in behalf of himself and all other tax 
payers similarly situated; otherwise an endless number 
of suits might be brought. The suit of Clark was 
not brought on behalf of himself and all other tax 
payers similarly situated, but. us he alleges nT his bill, 
about one third of them authorized him to bring the 


suit. 


In Norman v. Otoe Co., 8 Neb., 21, the Court says: 


‘Tax payers of the proper county may maintain 
ai action for themselves and all other tax payers of 
the county to restrain the County Commissioners from 
an illegal exercise of their powers to the injury of such 


tax payers. 


There is no doubt that the case was decided 
wholly upon the ground that the complainant had no 
authority and did not show himself qualified to bring 
the suit; but if upon the face of the record anything 
is left to conjecture as to what was necessarily involved 


and decided, there is no estoppel in it. 


Russell v. Place, 94 U.S... 606. 


pain a ye _— 
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Vi. 
THE STATUTE OF LIMITATION AND LACHES. 


The learned Cireuit Judge, who heard the cause 
below, sustained the complainant herein upon all the 
foregoing points, but dismissed the bill on the ground 


of Jaches, adding to the decree this language: 


“This decree Was based solely on the ground ot 


laches on the part of complainant.” (Page 421). 


The bar of the statute of limitations was raised by 
the demurrer of the defendants to this bill and argued 
before Judge McCreary then the Circuit Judge, and 


was by him overruled. 


We have heretofore stated that the Board of 
County Commissioners was composed of three persons, 
each elected for the term of three years. Commissioner 
Wilkinson’s time expired in January, 1879, and that 
of Commissioner Broadbent, in January, 1880. They 


served to the end of their respective terms. 


Section 12, of the Compiled Statutes of Nebraska, 
1889, at page 84, is as follows: 

* Within four years * * * an action for relief 
on the ground of fraud, but the cause of action in such 
case shall not be deemed to have accrued until the dis- 
covery of the fraud.’’ 

“Sec. 16. An action for relief not hereinafter pro- 
vided for can only be brought within four years after the 


cause of action shall have accrued.’’ 


*s> 
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In the ease of Oaklaud v. Carpentier, 13 Cal., 240, 


the Court Says: 


* The statute of limitations does not begin to run 
until after the corporation thus defrauded got out of the 
hands of the confederates and an opportunity was afforded 
innocent agents coming to the management of the affairs 
of the corporation to look into and ascertain the true state 


of things.’’ 


The County will not be presumed to have know- 


ledge oO; the fraud from the knowledge of the officers 


committing the fraud. 


O Brien C. v. Brown, 1 Dill, S. C. R.. S&S 


But the record clearly shows that the Commlis- 
sioners were imposed upon by the defendant Company 
in that it employed Mr. Sessions to act for the County, 
who was paid by Adam Smith who was acting with 
the Railroad company, having purchased large tracts 
ot its lands, to secure the release Ol the tuXeSs. The 
instrument employing Mr. Sessions signed by said 
Comnaissioners is to the effect that he was employed 
to have the matter of the legality of the taxes deter- 
mined in the court so that it might be known what 
taxes were legal and what taxes were illegal; that 
after being so employed he secured the Commission- 
ers to sign an instrument hereinbefore set forth, 
authorizing him to enter into a stipulation to release 
the whole of the taxes as illegal; the Commissioners 
not reading the instrument w':cn read by Mr. Ses 
sions the part with referance (J releasing the whole of 


the taxes was omitted by him in the reading; and 
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when the Commissioners learned that the decree of 
Court was entered enjoining the whole of the tax, 
they supposed that it was after a legal investigation and 


determination that all oft the tnxes were judicially 


found to be illewal. 


COommiussioner Brow bent said ut pape SD. when 


asked whether he knew such language as eradicating 
the whole of the taxes was in the pager he signed, 


answers: “No. | never knew it was there.” 
At pupre Si he testifies: 


“Int. 19. Now when did you first find out that Mr. 
Sessions had not done just as you intended he should do, 


and when did you first speak about it? 


“Ans. 19. | never did find out. I have stated that 
as it appears to me from what I know about it, that is all. 
I never knew it was presented in Court. I say that if he 
presented that paper. as it was represented to me that he 
had done, that he had presented that that was not in 


accordance with our intentions.’ 
Again at page 91: 


“Int. |1—Mr. Broadbent, you in your cross-examina- 
tion, state that you understood that the decree was 
entered cancelling all the taxes. Now, did you know at 
that time, when you became aware that there was a decree 
of the Court eradicating the taxes for those years, that 
Mr. Sessions had consented to the decree being entered, 
eradicating all the taxes on the lands for all the years 
without the Court making any inquiry or examination 
into their illegality or irregularity? 

“Ans. 1—No; I supposed that when | was told that 
the taxes were all cancelled, I supposed that the Court 
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had examined and had concluded that they were all 


illegal and had cancelled them all.’’ 


Commissioner Bowman, after testifying that he did 
not know that the papers signed by the Commissioners 
provided for the eradication of the whole oft the taxes, 
and that Mr. Sessions did not read that part of it when 
he read it over to them, at page 112 further testifies: 

“Int. 15—When did you first find otit that that part 
which you now say you did not hear read in that agree- 
ment was in it: 

“ Ans. 15—I didn’t know it until within «a few days. 

“Int. 16— You never knew it until Mr. Miller told 
you of it, did you? 


‘* Ans. 16—Yes sir. That is. | heard it was before |! 


’ 


saw Mr. Miller—before I ever met Mr. Miller.’ 


He further testifies in the answers immediately 
following, that he first learned that the provision of 
eradication of the whole of the taxes was in the agree- 
ment from Mr. Cox, the sheriff of the County not long 


_ 


before his deposition was taken. 


[t was urged below that there were certain public 
meetings in the County with respect to the matter of 
the taxes, and that the people had knowledge of what 
had been done in the premises. Without discussing 
the legal effects of such testimony, we assert that at 
every one of these meetings the Railroad Company’s 
officers and those acting in their behalf, lead the people 
to believe that the matter had been examined and 
determined by the Court, and in no instance were the 


people informed that a consent decree had been 
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entered, releasing the taxes without a judicial inquiry 


into their legality. (And see page 171.) 
Commissioner Wilkinson, at page 150, testifies: 


“Int. 7—Did you know at that time that you say you 
heard Mr. Bollman read the decree, that that decree was 
entered by the Court without any consideration or exami- 
nation into the facts as to whether the taxes in Boone 
County upon the B. & M. lands were legal or illegal ? 

“Ans. 7—No, 1 did not. The first knowledge I had 
about the particulars of the decree being entered was 
when the Major read his papers. 

“Int. 8 

* Ans. 83—I don’t know exactly the date. 


Just state when that was? 


“Int. 9—It was in 1884, wasn’t itr 
‘* Ans. 9—Yes, it was in 1884.’’ 


It will thus be seen that all three of the Commis- 
sioners constituting the County Board at the time the 
decree wus entered, had no knowledge until years after- 
ward that Mr. Sessions had proved treacherous to his 
employment and consented to a decree eradicating the 


whole of the taxes. 


Mr. Touzalin, the Superintendent of the company, 
at page 200 testifies that the agreements made with 
the Commissioners required judicial determination of 
the state of the taxes involved. (And see, also his 
answer 11 at page 205.) | 


It was contended below that Mr. Touzalin in- 
formed the people of the County of what had been 
done with respect to the decree; but we call attention 


to his testimony at page 206, Int. 20, where, when 


ay, 


asked whether he informed the people that the de- 
cree referred to was entered by the Court by consent 
of the County Commissioners, and without any exam- 
ination or inquiry having been made by the Court as 
to the legality or illegality of any of the taxes in 
question, he fails to answer that question, but answers 
that the agreement marked Exhibit “A” was read 
over in full at the meeting; this was an absolute eva- 
sion vf the inquiry made, for Exhibit “A” is the 
original agreement between Smith and two of the 
Commissioners, and the agreement to which his atten- 
tion was called was the one wherein Mr. Sessions was 
given power to appear in Court and consent to a 
decree eradicating the whole of the taxes. The fact 
is that Exhibit “A,” which Mr. Touzalin says he read 
to the meeting after the decree was entered, provides 
that the question of the legality of the taxes was to be 


submitted to judicial determination. 


Mr. Sessions, the attorney for the County, at page 
377 testifies : 

“ Int. 121—And the decree is in conformity to that 
stipulation, is it? 

* Ans. 121—I so understood it. 

“Int. 122—There was no testimony taken or any 
matter submitted to the Court, was there. 


‘“* Ans. 122—No sir.’’ 


Under these circumstances, we contend that equity 
will not permit the Railroad Company, who benefitted 
by and practiced this deception, to plead laches against 
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the County in its effort to right this wrong and protect 
the people, in so short a time after the wrong was dis- 
covered. The statute of limitations is not binding 
upon this Court, but it will adopt its own rule accord- 


ing to the circumstances of the case. 


In the case of Elliott v. Sackett, 108 U.5., at page 
141, the Court speaking by Mr. Justice Blatchford, 
says: 

“ Under all the circumstances proved in this case, 
(and every case of the kind must depend very largely an its 
special circumstances), Elliott had a right to presume 
that the deed would conform to the written agreement, 
and was not guilty of such negligence or laches in not 
observing the provisions of the deed as should preclude 
him from relief.” 


In the case at bar, the County Commissioners, lead 
thereunto by the Railroad Company and Adam Smith, 
supposed Mr. Sessions was acting in their behalf; and 
they certainly were not guilty of laches in not knowing 
that Mr. Sessions read the instrument they signed, 
omitting the words “to eredicate all the taxes,’ and 
that he had proved treacherous to his trust in agree- 
ing with the Company to release a!l the taxes by a 


consent decree. 


The principles applicable to the case, as we con- 
tend are set forth in the opinion of this court, delivered 
by Mr. Justice Harlan, in Snell v. Insurance Co., 98 U. 


S., 91; in that case at page 91 the Court say : 


“ A court of equity could not deny relief under such 
circumstances without aiding the insurance company to 
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obtain an unconscionable advantage, through a mistake 
for which its agents were chiefly responsible. In all such 
cases there being no laches on the part of the party either 
in discovering and alleging the mistake or in demanding 
relief therefore, equity will lay hold of any additional 
circumstances fully established which will justify its 
interposition to prevent marked injustice being done.’ 


In the case of Michoud v. Girod, 4 How., p. 561, 


this Court Say : 


“ ‘There is no rule in equity which excludes the con- 
sideration of circumstances, and in a case of actual fraud 
we believe no case can be found in the books in which a 
court of equity has refused to give relief within the life- 
time of either of the parties upon whom the fraud is 
proved, or within thirty years after it has been discovered 
or becomes known to the parties whose rights are affected 


by .* 


As was said by Mr. Justice Swayne in the case of 
Brown v. County of Buena Vista, 95 U.S., at » 160: 

“But a court of equity applies the rule of laches 
according to its own ideas of right and justice; every case 
is governed chiefly by its own circumstances, whether the 
time the negligence has subsisted is sufficient to make it 
effectual was a question to be resolved by the sound dis- 
eretion of the court. Swilivau v. Portland and Kennebeck 
RR. R. Co., 94 U.S., 806."" 


In this case none of the reasons of the rule for 
applying the doctrine of laches attaches. The com- 
plainant seeks to restore a liability that justly and 
legally existed against the defendant Railroad Com- 
pany,and which was rendered non-enforcible by a 


decree procured by the wrongful acts of that company. 
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[It was urged below, and will be urged here, that 
the rights of third parties have intervened, who need 
the protection of this Court against the application to 
this case of the doctrine of laches. ‘These persons, it 
is claimed, are a large number of purchasers of the 
Railroal Company lands from that Company. A 
sufficient answer to this contention is, that none of the 
Railroad Company grantees are compalining in this 
action, that all of such grantees have warranty deeds 
from the Railroad Company for their protection, 
containing covenants of warranty against the lien of 
all taxes; that if the obligation of the Company to 
pay these taxes is restored by a vacation of the decree, 
the claim may be enforced against the Railroad Com- 
pany without any reference to the lands upon which 
the taxes were levied; and finally that under the cir- 
cumstances of this case, the Railroad Company by its 
own wrongful acts producing the results, is estopped 
from claiming for itself the benefit of the doctrine of 


laches. 


As the Court said in the case of Snell v. Insurance 
Company : 

* A court of equity could not deny relief under such 
circumstances, without aiding the Insurance Company to 
obtain an unconscionable advantage through a mistake for 


which its agents were chiefly responsible.’’ 


The unconscionable advantage sought to be taken 
by the Railroad Company here, is claimed through 
actual fraud of its agents in securing the release of the 
taxes. 


And again, the reasonable rule is that laches shall 
not be imputed to the State or people for a failure on 


the part of its officers in the performance of their duty. 


Looney v. Hughes, 26 Wend., 514. 

: United States v. Kirkpatrick, 9 Wheat., 720. 
Same v. Van Zandt, 11 Id., 184. 
Same v. Nicoll, 12 Id., 5065. 


Dox v. Postmaster General. 1 Pet., 325. 


We respectfully submit, therefore, that the Court 
below erred in holding the County of Boone, the com- 
plainant, guilty of laches under the circumstances of 
this case, as shown by the record, and dismissing its 
bill; that the decree should be reversed and the 

«, County of Boone restored to the right of collecting 
. from the Railroad Company, defendant, its just share 
of the burden of taxation upon lands which were a 
gift to it from the Government, and thus executing 
that benign provision of the Constitution of Nebraska, 
“that every person and corporation shall pay a tax in 
proportion to the value of his, her or its property and 
franchises. ” 
Respectfully submitted, 
‘ J. C. COWIN, 


Of Counsel for Complainant. 
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THE COUNTY OF BOONE, 
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v. 


THE BURLINGTON & MISSOURI 
RIVER RAILROAD COMPANY 
IN NEBRASKA AND BORATIO ) 
HUNNEWELL, Appellees. 


BRIEF OF APPELLEES. 


STATEMENT OF CASE. 


This case arises upon a bill of complaint by the county of Boone, 
complainant, in which it alleges that a certain decree rendered in the 
circujt court of the United States in and for the district of Nebraska 
on March 8, 1878, was obtained by fraud. Said decree was one which 
had found that certain taxes levied upon certain lands then belonging 
to the railroad company were illegal and void, and perpetually en- 
joining and restraining their collection, and removing the lien from 
the land of this company in said county; and the prayer of this bill is 
that said decree declaring said taxes illegal and void, and perpetually 
enjoining and restraining the collection of them, and all of them 
might, for the reason and under the circumstances, be set aside by this 
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honorable court and declared to be fraudulent and void, and that said 
taxes, and all of them, may be examined by the court and declared 
valid. ‘The fraud set forth in the said bill is that the commissioners 
of Boone county and the county clerk thereof, went at the special in- 
stance and request of the said railroad company, to the city of Lin- 
coln on the 30th of January, 1878, and, pretending to act as a board 
of county commissioners for said county, met with certain agents, at- 
torneys, and officers of said railroad company, and Adam Smith, 
at the time a citizen of Chicago, and there confederating together for 
the purpose of defrauding the said Boone county, undertook fraudu- 
lently and without any authority of law, to enter into a certain pre- 
tended stipulation or agreement with said commissioners to sign and 
deliver the same, agreeing to a memorandum alleging that there was 
no warrant for issuing the documents there; said documents appear 
in the record on pages 57 and 58. 


2d. The fraud consisted in the fact that the railroad company and 
said Smith agreed to pay, and did pay, all the expenses of said com- 
missioners to Boone county to said city of Lincoln and return, and all 
their expenses at said city. 


‘ 


3d. The third allegation of fraud is that said company and said 
Smith fraudulently adduced said commissioners to pretend to employ 
N. H. Sessions as attorney for said county, by agreement that said 
Smith and said company would pay for his services, and that said 
Sessions was so employed by said railroad company and by said Smith 
as an attorney to act for them and in their interest, and against the 
interest of said county, and that said Sessions acted for said company 
and in its interest in pursuance of said illegal arrangement. 


4th. That in pursuance of said fraudulent arrangement the said 
cause was commenced in a clandestine and fraudulent manner. That 
said Sessions brought the said bill to Omaha, together with a stipula- 
- tion and decree, prepared to enter and file the same in the court, pay- 
ing the fees therefrom and endeavoring to have the said decree entered 
the same day the bill was filed, for the purpose of preventing any 
knowledge thereof to come to the ears of the taxpayers of said county 
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until after said decree had been entered. ‘Then alleges that the decree 


in question was procured by fraud. 


It is admitted in the answer that a decree was entered in the case of 
Hunnewell, stockholder, v. County Commissioners of Boone County 
perpetually enjoining the taxes for the years'set upin the petition, and 
removing the cloud and lien from the land set forth; but all fraud is 
denied in fact. With theexception of the above admission, the petition 


is denied in toto, and the following other defenses are put up. 


Ist. That the action was barred by the statutes of limitations in 


Nebraska. 


8d. That the question of the validity of said judgment had been 
adjudicated by the taxpayers of Boone County since its entry, and 
therefore the question raised in this suit is res adjudicata., 


The facts which led up to this decree are as follows: 


Ist. That about the only real estate and lands that were taxable 
in Boone County for the years 1873, and running up to and including 
1877, were the lands belonging to the respondent, the B. & M. Rail- 
road Company, and that they owned, in round numbers, 180,000 acres. 
(See printed record, page —.) This amount is clearly shown by the 
tax lists as certified to by the county clerk for 1873 and 1874, with 
oral evidence, which shows that no lands, or very few, were entered 
after that time up to 1877. 


2d. Further appears that the railroad had the odd numbered 
sections of land, and that the even numbered sections of land were 
open to homestead entry, and very few of them taken; only about 
5,000 acres on the tax list, except the company’s lands; the company 
paid about all the taxes that were paid. The taxes for the first two 
years, 1873 and 1874, were enjoined ; a suit was brought to enjoin 
the same. This land was indemnity land deeded to the railroad com- 
pany for odd numbered sections which had been taken by home- 
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steaders and otherwise along its line at the time it was definitely 
located ; that in the year 1875 the United States government com- 
menced a suit against the railroad company to set aside its patents 
for all lands in Boone county, and that suit was pending at the time 
the judgment in question was entered, and for more than a year after. 
ward, and decided in 98 U.S., page 334. That after the commence- 
ment of this suit the company, not knowing whether it had any title 
or not, withdrew its injunction suit without prejudice. This was 
done probably more on account of the fact that they believed the taxes 
to be illegally assessed and levied as well as on account that they 
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8d. In July, 1877, one Adam Smith, who had been dealing in 


might not have any title. (See printed record, page 


lands along the Lllinois Central with great success, made an offer to 
the company to buy outright 65,000 acres of their lands in Boone 
county, with the right to buy that many more acres. The company 
agreed to sell, providing Smith would pay the taxes; hold them harm- 
less from the taxes. 


4th. On this proposition Smith went to the board of commissioners 
of Boone county, and on the 18th of July, 1887, made an agreement 
with them that he would do work out upon the roads and building 
bridges to the amount of some $20,000 worth, if they, in some lawful 
way, would remove what they supposed to be the illegal taxes from 
the lands. (See printed record, page 55.) 


5th. Having made this contract with the board of county commis- 
sioners, he returned and made a contract with the railroad com- 
pany (see printed record, page 146) on the 28th of July, which, in 
substance, was that the railroad company sold to Smith outright 
65,000 acres of land at an average of $1.00 per acre, this being 
30 per cent less than their cash value, or what they were selling to 
others. The 30 per cent represents the price that the railroad paid 
to have the illegal taxes removed as liens from the land. Likewise, 
the contract was that he was to buy 65,000 acres more of the lands. 


6th. The contract said that the party of the second part would be 
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entitled to prices upon his second selection of 65,000 acres of 91 per 
cent of the cost price of the Ist of August, 1877. The 91 and 73 
er cent represent the amounts that these lands were sold for less 
than they would otherwise have been sold for had these tax liens not 
been upon them. 


7th. Smith holding the contract for 130,000 of the 180,000 was to 
pay all the taxes.on the 180,000 acres or hold the company harmless 
from them. Nothing is done until the 30th of January; they then 
are fully aware that the legal title of the lands was in the railroad. The 
board of county commissioners and Adam Smith, the two parties 
under our view the most interested in having the tax liens removed, 
came to Lincoln and drew up certain papers which appear in printed 
record, pages 55, 56, 57, 58, and 59. 


8th. Nothing was done under this arrangement, but on the 4th of 
February, 1878, the following resolution was passed by the county 
board: 


“That whereas the taxes on the lands of the B. & M. R. R. R. Co. in 
Nebraska, in Boone county, both state, county and school taxes are 
unpaid for the years 1873, 1874, 1875, 1876, and 1877; 


“And whereas, the said company disputes the legality of said taxes 
and it is necessary to test their legality, therefore be it 


“ Resolved, That this board employ M. H. Sessions as its attorney 
to defend any suit that may be brought against the county, or to 
bring any suit he may deem best to test the legality of said taxes; and 
if he deem that any of said taxes are illegal he may make such com- 
promise in the matter with the said company as he may deem best for 
the interest of the county in the premises; and the said M. H. Sessions 
is hereby authorized to enter an appearance for the county of Boone, 
Nebraska, in any suit which may be brought by the said Burlington 
and Missouri River Railroad Company in Nebraska, or by any stock- 
holder thereof, and to take action as directed by said commissioners» 


and to waive issuance and service of a subpeena in the case,”’ 
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Under that resolution M. H. Sessions, who was appointed attorney 
by the county of Boone, met with the attorney of Hunnewell, who 
represented. the stockholders of the railroad company, and they went 
over, spending considerable time, all the papers to determine what 
were legal and what were illegal taxes, and a bill was drawn up em- 
bodying the facts as agreed to by the attorneys, and by stipulation 
Sessions made, as he was authorized to do, an appearance for Boone 
county, and the papers were submitted to the court by the stock- 
holder’s attorney, who asked that a decree be entered in accordance 
with the facts set forth in the said petition. There was no objection 
to its entry, and it was stipulated that upon working out $10,000 or 
more taxes that the rest should be perpetually enjoined and the lien 
removed. That at the time these papers were submitted and at the 
time a decree was asked, taxpayers represented by Loren Clark, one 
of the taxpayers, interposed an objection to the decree being entered, 
and he was given thirty days to make a showing why decree should 


be set aside if wrongfully entered. 


2d. Prior to this time the county had offered to take fifteen per 
cent of the taxes, admitting that all but fifteen per cent were illegal: 


These were the circumstances and facts which led up to the entry of 


the decree as found on page 166 of the printed record. 


FRAUD. 
The plaintiff’s theory is: 


1. That the entry of the judgment, the agreement with Adam 
Smith, and the acts of the attorney, Sessions, were all clandestine and 


fraudulent. 


2. That the taxes of $70,000 were all lawful taxes, and that the 
attorney with the county and Adam Smith and the railroad company, 
all conspiring together, hired Sessions for the purpose of entering a 
fraudulent decree, declaring the taxes void when they were legal; and 
the fraud, the result of this act, as alleged in their petition, is as fol- 


lows: That if the decree is allowed to stand in force, then the lands of 
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all other taxpayers in said county will be holden for the payment 
and satisfaction of other indebtedness, and will have to pay large and 
unjust taxes for the payment of the same. 


As against this theory the respondents submit the following : 


1. The evidence shows that the acts of the commissioners in mak- 
ing the contract or compromise with Adam Smith were publie acts, in 
which they called together the taxpayers of Boone county and made 
the contract with their assent; and the principal taxpayer that after- 
ward objected to it and brought a bill to set aside the judgment was 
one of the principal men in having the contract made, and as will 
appear, printed record 56, his name is put there as a witness: Loren 


Clark. 


2. That the board of county commissioners, by their own fraudu- 
lent acts, conspiring with the assessors, had caused the land of the 
company to be assessed at such enormous prices, and to add to this, a 
large part of their levy was unauthorized by law, so that in many 
instances the taxes on land were greater than its value; while these 
illegal acts made the taxpayer an enormous one of $70,000, yet they 
had agreed to take fifteen per cent of it; so that the agreement with 
Adam Smith was’a better compromise than the one they had agreed 


to make with the railroad company. 


3. That under the laws of Nebraska which made taxes levied a 
perpetual lien, and by the law which only authorized their collection 
from the land itself, and where in all private sales of the same they 
could only be sold for all of the taxes that appeared on the books 
against them, and not for one year or a part of it, these illegal taxes 
stood in the way of the collection of any legal tax that might be lev- 
ied, and hence the county was as much interested in having them re- 


moved as either the railroad company or Adam Smith. 


4. All that was done by them after their agreement of July, 1877, 
was to employ Sessions as an attorney and agreed to his acts for the 
purpose of getting better terms of compromise than the one they had 


agreed upon. 
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5. The record shows that beside the railroad land, which amounted 
in round numbers to 181,000 acres, there was only a very small part 
of the real estate of the county that was taxable; not to exceed from 
5,000 to 8,000 acres. As the fraud is alleged that it would increase 
the taxes on the land and make the landowners pay more taxes, it 
simply amounts to this: It took the illegal taxes off of the railroad 
lands with the privilege of putting any amount of legal taxes upon 
them, and that the result of entering the decree instead of being dam. 
aged, was of great benefit to the county. 


6. The result of the entering of the decree in question was benefi- 
cial to the county. It in no way operated as a fraud. 


That Adam Smith went to Boone county and met the board of com- 
missioners of said county, and on the 18th of July, 1877, made an 
agreement with them that he would work out upon the roads and in 
building bridges, taxes to the amount of $20,000 worth, and the 
agreement assumes that that is all the legal taxes there are, and prob- 
ably more than the amount of lawful taxes; the rest being illegal, 
they were in some lawful manner to be canceled and the liens of the 
same declared void. (See printed record, page 5.) 


I, 
The evidence shows no fraud but good faith. 


On page 283, John Peters’ evidence, who was county clerk. He 
says, on page 381, in reference to what the county did: Well, in the 
summer of 1887 Adam Smith had called at my office and made a 
general inquiry relative to the B. & M. lands. He then went to see 
the county commissioners and came back and requested me to call a 
meeting of the board of county commissioners; the county commis- 
sioners met with Adam Smith and such few people as there were here 
in town, a few around in the country near by, and talked the propo- 
sition over that he finally submitted to the commissioners at that time’ 
The county commissioners remained in session two or three days be- 
fore taking action on this proposition; they felt that it was a matter 


< 
{ 


- & 
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that concerned the county, that was of vital importance to the county, 
and did not want to act until they obtained the consent of the promi- 
nent men of the county ; they sent out and called the people togethers 
as many as they could get, in the court house. After they got there 
the proposition of Adam Smith was then read to the county commis” 
sioners, after the people were together there in the court house; I 
forget the number, but there was quite a number of people that were 
sent for and talked the matter over. After the contract was read to 
the county commissioners the matter was discussed by the board with 
the people that were then assembled—fully discussed the matter ; it 
was the unanimous choice of the board, and also of all the people in 
the court house, to enter into the agreement. (This evidence appears 
on page 384 of the printed record), They say they did consent at 
different times to settle with the railroad company, these taxes, and 
instructed their county treasurer to correspond with the railroad com- 
pany, and offered to take a certain per cent. 


Q. Do you know what that per cent was ? 


A. Mr. Bowman, the county treasurer, was empowered by the 
county to settle with the railroad company for $8,000 in lieu of all 
the taxes, which the company refused to do, claiming that they were 
not justly entitled to pay these taxes; the per cent would be at that 
time about fifteen or twenty per cent; I don’t remember just exactly 
what it was. The county entered suit against the railroad company 


for several years and could not collect the taxes. 


You will note they get more in value than they offered to take in 


money 


* 
- 


But it is contended by the complainant that all of these taxes were 
legal, lawful taxes, and that therefore the county board, or their at- 
torney, had no right to consent to anything. Whilst we do not 
believe that the question of the legality of the taxes ought to be liti- 
gated in this, but only the fraud in procuring the decree is a matter 
of litigation, yet for the sake of argument we will look into the 


validity of the tax, 
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ASSESSMENT. 


There are two objections to the assessment of the taxes : 


Ist. The law requires a certain prescribed oath of the assessor to be 
certified to by the officer administering it, which oath must be attached 
to the assessment roll, and which was essential in order to give the 
board power to tax. ‘There was no such assessment roll. 


2d. The assessors never made any assessment; never went upon 
the land, but simply followed the instruction given them by the county 
commissioners to tax land worth from twenty-five cents to a dollar 


and a quarter, at three dollars an acre or thereabouts. 
II. 
Ist. As to the assessment rolls for the years 1874 and 1873, the 


entire assessment rolls of the county is put in evidence (pages 157 


and 165), where it shows that there were no such oaths attached. 


For 1875, 1876, and 1877 there is no proof that any assessment 
oaths were attached to the returns for any year, unless it is for the 
year 1876, and that is merely verbal. It is true, on page 341 of 
record the county clerk certifies to something of the kind, but in his 


evidence under objection he swears as follows (see page 404 of the 


record): 


Q. What are these?*(Here witness is handed a package of papers.) 


A. They are the oaths of assessors. 


Q. For what year? 


A. Well, these would appear to be for the year 1877. 


Q. Is there in that package an oath of each assessor for Boone 
county in the year 1877 ? 
A. Well, I couldn’t answer that until I would know how many 


assessors we had at that time. 
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Q. What are those papers, and when was that oath taken ? 
A. From the looks of these papers they were taken the 2d day of 


April, 1877. 


He then goes through and says that on the 2d day of April, 1877, 
the oaths were sworn to. ‘The bundle of papers spoken of are the 
oaths of assessors not attached to the assessment rolls at all as re- 


quired, 


@. Now, Mr. Peters, these oaths were taken and subscribed on the 
day they are dated, by the parties, aud were made to accompany their 
reports as assessors [or that year, is it not a fact? 

A. I presume they were ; that is my recollection ; I don’t remem- 


ber now, but then it would naturally appear so. 
Q. They are retained by you in your office? 


Q. Now take the other papers; what are these papers that you have 
there ? 
A. These seem to be the assessment of different precincts for the 


year 1876, assessments of real estate of Boone county. 


Q. Are there any oaths of assessors attached to these? 


A. There appear to be. 
Q. Whose are the oaths ? 


And then follows the list. He says, answer 24, the next one is 


the assessment of Douglas precinct, sworn to by Hubert Reed. 


@. He was assessor, was he? 
A. Yes, sir. 


The next one is Shell Creek precinct, sworn to by Furor, assessor, 


and so on. 


It would seem to appear, then, by the evidence of the clerk, on 
pages 404 and 405 of the record, that the only year that the assess. 
ment rolls had the oaths attached, as required, was 1876, and this had 
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been under the objection as found on page __, objected to as incompe. 
tent, under the objections is not rebuttal, incompetent, and irrelevant. 
All of this appears, yet taking the oral evidence of what it shows, and 
you only have the one year, which shows that the assessment rolls 
were attached to,is that was objected to as being incompetent and 
not the best evidence. ‘The court can see at once that it isnot. The 
assessment rolls for the years 1873 and 1874 are given in full just as 
they appear; hence, there is no competent evidence in this record to 
show that a single oath of the assessor, such as required by law, was 
ever attached to them. ‘There were no oaths could be found to in- 
troduce in evidence for the year 1875, attached or detached, so you 
will see that on page 409, the agreement of is only as to 1876 and 
1877. 

In the Statutes of Nebraska, 1873, and in force at the time the 
assessments were made, the requirements were (section 12 of the 
revenue act, on page 899): “The assessors shall take and subscribe 
an oath, to be certified to by the officer administering, and attached to 
the assessment roll, which oath is to be in substance as follows: 
(Giving oath.) In the October term of the supreme court of the state 
of Nebraska, in the case of Morrill v. Taylor, 6 Neb., 236, on page 
241, the court say : “The important and perhaps controlling question 
raised by the pleadings and facts as admitted in the bill of exceptions, 
is, whether the oath of the assessor certified by the officer administer- 
ing it and attached to the assessment roll is the essential perquisite to 
the exercise of any power or to any proceeding in the taxation of 
property.” ‘The court say in answer: “The assessment is the official 
estimate of the value of the property subject to taxation, and consti- 
tutes the basis of apportionment. Without it no apportionment can 
be made, and without it all subsequent proceedings to subject the 
property of the citizen to taxation can have no support, and must be 
treated as mere nullities. It is said that the law never presumes the 
existence of jurisdictional facts ; they must, however, exist before any 
subsequent step can be taken in the taxation of property.” 
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ASSESSED VALUE. 


2. On the 3lst of January, 1887, at a meeting of the board of 
county commissioners, the following instruction was given to the as- 
sessors; the tax list was then taken up and the assessors directed 
to conform to the following rates: Prairie lands, from $3 to $4 
per acre. On this see page 12 of the printed record. On page 
13 the following levy was made: County tax levied by the com- 
missioners as follows: County general fund, 6 mills; county sink- 
ing fund, 214 mills; county land road, 4 per quarter section, and 
special bridge, 24 mills. Now in the next year the instruction was as 
follows: The tax list was taken up for the year 1874, February, 
1874, and the assessors directed to conform to the following rates: 
Prairie lands assessed at from $1.25 to $4 per acre. It is true that 
in 1875 and 1876 there were no direct instructions given to the as- 
sessors, but they evidently knew what was wanted. ‘The taxes raised 
by assessment in 1873 were as followSs..........0eseeeee: sssee 915,663 00 
Subtract for land road levy by the quarter section, $4 per 


EGS QOVED coccoccsucdcbasberducncciteebonttibsecetes samndipaies wee 4,508 07 


And you have by assessed value..........csscccecescseecerees SLI,L54 93 


Now the county levy for 1873, as found on page 13, in Exhibit A 
to the bill of complaint in this case, is as follows: County general 
fund, 6 mills; county sinking fund, 214 mills; county landroad tax, 
$4 per quarter section; county special bridge tax, 24 mills. The 
county levy then is 30 mills. In 1875 the county tax general fund 
is 6 mills on the dollar, special bridge 10 mills on the dollar, land 
roal tax 6 mills on the dollar. ‘The levies then for 1873 were 30 
mills on the dollar; in 1875 was 22 mills,on the dollar; but it does 
not appear that any levy was made for school taxes in 1875. Deduct 
the tax for the school district from the amount raised for that year, 
ee ne 
IROGE BREE nc ccnncce cnnnconnnsencnseccoceqeseccscccccccccnconeonneet 958 23 


That would leave raised by assessment.....+.....sseseseeeeee $9,459 35 
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So you see the assessment must have been as high as or higher than 
for 1875 than 1878; anyway the assessment is much higher than the 
cash value, which one of the witnesses swears for 1875 was worth 


nothing. 
On page 389 of the brief,'John Peters testified : 


Q. What was the fair cash value of these lands in that year ? 

A. At that time there being so much vacant government land in 
the county lands for sale, really there was no value fixed upon it; 
there was no price that you could fix for them in the county. * * * 
The very best lands were not worth more than government prices, 
which was a dollar and a quarter an acre, the very best land. The 
poorest land would not bring more than twenty-five cents an acre. 


Q. .Were you acquainted with the lands in 1874? 
A. Yes, sir. 


Q. What was their fair cash value? 
A. The same as in 1873; don’t think any difference. 


Q. Were you acquainted with them in 1875? 

A. Yes, sir. Well, I don’t think there could be much difference 
even in that year; grasshoppers came along about that time and land 
was not worth anything. 


Q. Were you acquainted with the lands in 1876? 

A. 1 was; well, at that time we had begun to receive a little bigger 
emigration into the county; these government lands were being, the 
best of them, taken, and the B. & M. Railroad lands, at that time, 
probably would have sold from twenty-five cents an acre—some of it 
not worth that to-day—twenty-five cents an acre to about a dollar 


and a half. 


Q. What was their fair value in 1877? 
A. About the same as in 1876. 


There is other evidence, but none that puts it any better than this. 
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This evidence, undisputed, shows that by the arbitrary dictation of 
the county commissioners and assessors, acting together, that for 1873 
none of the land was assessed at not less than double its real value, 
and some of it at_twelve times its real value, and for the year 1874 


there is none of it assessed for less than a dollarand a quarter. 


On page 185 of the printed record, the evidence of Manley B. 


Boardman: 


Q. Were you acquainted with the valne of these lands? 

A. Well, as I said before, there was not any value-on land here at 
that time, because people could get homesteads from Uncle Sam for 
nothing; well, it cost them about $14, or something in that neighbor- 
hood, to get lands, and there were no market values on lands at that 


time. 


You will notice in the tax list of 1873 and 1874, pages 
printed record, that almost all of the land is odd numbered sections. 
There is only in 1874 about 5,000 that is not odd numbered sections. 
These lists show all the taxable land in the county, and on their face 
show that all the even numbered sections in that county, except the 
5,' 00, are open to homestead; that is, men can get them by living on 
them. Now, this fact was patent to the county commissioners and 
assessors when they put a rate of from two and a half to three dollars 
an acre ou land that lay beside of land that could be got for nothing: 
These facts, better than witnesses, show the fraudulent assessment of 


this land. 


But it is said that the proper way to have done was to go before 
the board of equalization and have shown that these prices and these 
assessments ; in some years this was done, and the records show. For 
the year 1875, it is claimed on page 62, and it is claimed there that 
they placed the assessment of the B. & M. lands at the price. On 
page 60, it is alleged that the assessors reduced a portion of the assess- 
ment on their poor lands to compare with their prices; but there is 
no record; I looked for it and I suppose my friends did; there is 
nothing to show that this was ever done; but on the coutrary it was 
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charged up on the assessment which was introduced. Of course, if 
there had been a record sh wing it carried out on the books, it 
would have easily shown. In 1875, the same demand was made; 
but they never acted upon it. (Page 62.) That was the year in which 
the assessment was probably higher than any other year. As we 
have seen, when presented, they simply adjourned without doing any- 
thing. In 1867, they simply refused to do anything; but say that 
the cash price as put in by Mr. Touzalin was a tissue of misrepre- 
sentation, and in 1877 they repel the charges; but it was the county 
commissioners, the board of equalization conspiring with the assess- 
ors, that put this high value upon the land; put the value of an acre 
upon lands lying besides others that could be got as homesteads by 
living on them for nothing, and of course nothing could be expected 
of them except that they would adjourn without doing anything, or 
would maintain the high prices that they had demanded to be put upon 
them. 


In the case of Waller v. Hughes, supreme court of Arizona, 11 
Pac. Rep., 122, the allegations of the assessment there are these: 
“That said Stephens arbitrarily listed each and all of said ninety- 
four mining claims at the sum of $500, without reference or regard 
to the actual value of said mining claims, and without any knowledge 
of the real value thereof. The plaintiff avers and charges that in 
listing property for taxation, and ussessing and levying upon the same, 
said assessor, and the said board of equalization, and the said board 
of supervisors unlawfully listed and assessed all mining claims in said 
county. 


The court say, on page 127: “It is too plain for discussion, that no 
such assessment can be upheld; it violates every rule upon which 
taxation proceeds, and leaves everything to depend upon the arbitrary 
will of the assessing officer. The facts stated show not an assessinent 
but an arbitrary exaction. In his admirable work on taxation, Judge 
Cooley says: “Taxes by valuation cannot be apportioned without it 
(assessment); moreover it is the first step in the proceedings against 
individual subjects of taxation, and is the foundation of all which 
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tollows it. Without the assessment or law they have no support and 
are nullities. The law requires the assessors to ascertain by diligent 
inquiry and examination of property subject to taxation; this deter- 
mines the full cash value of it.” Clearly nothing of the kind was 


attempted here. 


Walters v. LePier, 40 Mich., 624 


co > 


Dixon v. Reynolds, 48 Mich., 158. 


ITI. 


The levies were unlawful. 


SINKING FUND TAXES. 


In the case of the U. P. Railroad v. Buffalo county, 9th Nebraska, 
449. In that case the petition alleged that during the years 1876 
and 1877, the county commissioners of said county levied a sinking 
fund tax. The court held a sinking fund tax is a tax raised to be 
applied to the payment of the interest and principal of a public loan, 
and cannot under the statute be levied fur the payment of the floating 


indebtedness. 


Sedgwick -v. Const. Constttution, p 536. 
Williams v. Biddleman, 7 Nev., 68. 


THE SINKING FUND TO PAY GOUNTY POUNDS; 


Is also unconstitutional and refunded by a special act, under the 


constitution then existing, to-wit, 1875, which says (sec. 1, art. 8): 


“The legislature should pass no special act conferring corporate 
powers, and the court say this was an act authorizing school district 
No. 56, of Richardson county, to issue bonds for the purpose of erect- 
ing a school building; procuring a site therefor. ‘They hold that it 
does not apply to school districts generally, but only to one, and there- 


fore it is special: 
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See Clegg v. School District, 8 Neb., p. 178. 
Williams v. Biddleman, 7 Nev., 68. 

Atkinson y. Marietta R. R. Co., 15 O. St., 24. 
State v. Cincinnati, 20 O. St., 18. 

State v. Judges, 21 O. St., 1. 

Kelly v. State, 6 O. St., 269. 


SCHOOL BOND TAX. 


The legislature passed an act February 25, 1875, entitled “An 
act to amend an act” to provide for the registration of precinct, 
township, and school district bonds, making it the duty of the county 
commissioners to levy the necessary tax tu meet the liability incurred 
hy said bonds, is in conflict with sec. 19, art. 2, of the Const. of 1867, 
which declares that no bill shall contain more than one subject, hold- 


ing that the levy was unlawful. 


See B. & M. Railroad Company vy. The Board of County 


Commissioners of Saunders County, 9 Neb., p. 507. 


The levy in 1873 (see the printed record 13), of the 30 mills levied 
for county purposes, the following is illegal: County sinking fund, 


214 mills, and special bridge 23 mills—24 mills. 
In 1874 the 2} mills for sinking fund on new levy was unlawful. 


In 1875 (see page 15), special bridge 10, land road 6, are both ille- 


gal, no law; of the 22 mills, 16 are illegal. 


Of the levy of ’76 (page 16), state special bridge 4, state land road 
5, state sinking fund for county bonds 163, are illegal, together with 


the school district bond tax. 


Of the levies of ’77, 9 mills sinking fund, county bridge 5 mills. 
Out of the 24 mills, 14 are illegal ; held so by the supreme court. 


We might go further. For instance, the amount in 1873 raised 
by assessment was $11,154.93; but that assessment was from three to 
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twelve times as much as it ought to be. Say, for instance, it was four 
times as high; four into $11,154.93 would reduce the taxation to 
$2,788.73; but all other real estate in the state is assessed at from 
one-third to one-fourth less than its value, and we have $929.57, that 
much legal tax. It simply shows to what a small amount it dwin- 


dies under a fair assessment as other property is assessed. 


But further, the several or most of them are illegal; hence, at best, 
the lawful tax is very small. 


LEVY OF TAXES. 


In the levies of taxes for the years 1873 and 1874 there was lev- 
ied the following tax: Land road tax, $4 per quarter section. (See 
printed record, pages 13 and 14.) This is probably the only tax that 
was lawful. The statutes of Nebraska of 1873, on page 908, was a 
statute under which most of the taxes in question were levied, which 
read as follows: “ For ordinary county revenue, including support of 
the poor, not more than six mills on the dollar, and a land tax at any 
rate not exceeding $4 to the quarter section, to be paid in money or 
in labor at the rate of $2 per day, at the option of the person so 
taxed.” The amount of that tax is as follows, which was only lev- 
ied for the two years: $9,521. This statute was amended in 1875, 
but no additional power to levy was given. (See Laws of Nebraska, 


1875, p. 91.) 
IV. 
These illegal taxes stood in the way of the collection of lawful taxes. 


The law was at that time, see sec. 34, Gen. Stat. of Neb., 909: 
“A list of all taxable lands in the county in numerical order, com- 
mencing with the lowest numbered sections in the lowest numbered 
township in the lowest numbered range in the county, and ending 
with the highest numbered section, township, and range, and the 
names of the persons or parties in whose names the subdivision was 
listed opposite each subdivision on the margin or in the column _ pro- 
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vided for that purpose, with the valuation of each tract, and the sev- 
eral species of taxes and the total, the valuation of each tract. Taxes 
to be assessed at cash value. (Sec. 57, p. 918.) 


Further, land shall be sold as follows: The person who offers to pay 
the amount due on the smallest government subdivision of land or 
the smallest portion of the same, is to be considered the highest bid- 
der, and when such portion constitutes a half or more of the parcel, 
it is to be taken from the east side thereof. 


Taxes are to be assessed at their cash value, and sec. 51 is as fol- 
lows: “Taxes upon real property are hereby made a perpetual lien 
thereupon, commencing on the first day of March of the current year, 
against all persons and bodies corporate, except the United States and 


this state.” 


In Nebraska the assessor is bound to assess each tract of land sepa- 
rately, and the lien on each tract of land is for the taxes assessed 
against such tract only, and no matter whether several tracts lying 
side by side are owned by the same person, each separate tract must 
pay its own taxes. The lien does not stand upon the same footing as 
ordinary incumbrances, but attaches itself to the res without regard to 
individual ownership. It is the property that must pay the taxes, 
and it is on the property alone that you can enforce the taxes, and 
not against the owner. ‘The law further provides as follows, which 
law was in force at the time these taxes were levied and enjoined, to- 
wit (Laws of Nebraska, 1875, page 93): 


“SecTION 1. Whenever it shall appear to the county commis- 
sioners of any county, that any tract of land or town or city lot in 
such county is of less value than the amount of taxes due upon it, 
it shall be their duty, at any meeting after said land or lot shall have 
been offered for sale and not sold for want of bidders, to fix a mini- 
mum price for the same, and certify the price so fixed to the county 
treasurer, and such land and lot shall be sold by said treasurer as 
other lands and lots are sold at ‘ private sale,’ at not less than said 
minimum price, irrespective of the amount of taxes due upon it; and 
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such sale shall convey the title to the said tract or parcel of land, di- 
vested of all liability for any arrearages of taxes or penalty which 


may remain after applying for which it was held thereon. 


“Sec. 2. All land and lots so sold shall be subject to redemption, 
and the purchaser thereof shall acquire title thereto in the same man- 


ner as other lands sold at tax sale in this state.” 


LIEN FOR TAXES. 


In Nebraska the lien for taxes on each tract of land is for the 


taxes ussessed against such tract only. 


2d Ed. Cooley on Taxation, 445, note 3. 
Edmunson vy. Galveston, 53 Texas, 157. 
State v. Baker, 49 Texas, 773. 


2d. This lien on each piece of land does not stand on the same 
fuoting with an ordinary incumbrance, but attaches itself to the res 
without regard to individual ownership, as if enforced by sale of 


the lund, the purchaser will take a valid and unimpeachable title. 


Ostenburg v. Union Trust Co., 94 U.S., 424. 
Paulson v. Rule, 49 Lowa, 576. 


Perker v. Baxter, 2 Grey, 185. 


By the laws of Nebraska, all of the taxes for the five years being 
due, the state treasurer could not sell them unless he sold for all the 
delinquent taxes. In the case of MeGaverick v. Pillack, 13 Neb., 
537, the court say: “It appears that the sale was made for the taxes 
of 1872 alone, while those of 1871 and 1873 were at the same time 
delinquent. The treasurer was not authorized to sell the land except 
for all the taxes; those delinquent, together with interest, penalty, and 


costs. 


State v. Helmer, 10 Neb., 25. 
Tolinson v. Small, 13 Neb., 212. 
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And for this last reason the deed subsequenty made to cure the de- 
fects of the first one is also void. 


I. 


THE ONLY LEGAL TAX WAS THE SAID LAND 
ROAD TAX. 

By summing up the assessment roll, as found upon printed pages 
149, 150, 151, 152, 153, 154, 155, 156, and 157, for 1873, we have 
180,325.58 acres; taxes at $4 per 160 acres on that amount will 
come to $4,508 ; the land road tax levied per acre for the two years, 
1873 and 1874, would amount to $9,516. This amount the company, 
or anyone that was.to pay the taxes, had a right to work out, and of 
Course has a right to make a contract to work them out. 


In the case of Hart v. Henderson, 17 Mich., 219, which was a case 
where the legality of the following taxes was at issue on land State tax, 
$1.33 ; county tax, $6.93; city tax, $3.42 ; highway tax, 45 cents; school 
tax, $3.70; bridge tax, $4.56; ward tax, $1.80, amounting in all to 
$22.19. They say “Taxes for which the sale was made amounting to 
$22.19, of which assessments amounting to $7.57 were conceded by the 
parties on the trial to have been illegally assessed.” The court say: 
“The finding did not show that any taxes were legal; but it did show 
affirmatively that more than a third of them were illegal. Under these 
circumstances there was nothing to show that Hart’s land was legally 
chargeable with anything, and no judgment, therefore, should have 
been rendered against him.” The court further say, on page 221: 
“ Nothing is tax simply because of being called so. But any proceed- 
ing by which a man’s property is to be taken from him on a claim 
which has no other basis than a naked declaration of the legislature 
that it shall constitute a demand against him, is unconstitutional and 
voil, as not being according to the law of the /and, but on the other 
hand wholly wnwarranted by legal principles.” 


FRAUD. 
The gist of the fraud and the only allegation of a fact is, that the rail- 
road company and Smith paid the expenses of the county commis- 
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sioners when they went to Lincoln, and that they also |paid Sessions’ 
attorney fees, and that Sessions acted for the company instead of the 
county; but eight months before Sessions was employed they had 
made the contract which appears in printed record on page 56. 
They had been trying at that time for years to collect the tax, and 
never collected any of them. They made a contract and it was made 
a part of the records of the county. They employed Sessions and he 
tried to do better for them than that; he tried to get something in ad- 
dition to what they had agreed to. 


On page 99 of printed record, Wilkinson, one of their own wit- 
nesses, says: “ After all the business was performed, and I think 
while we were up at our hotel taking lunch prior to going to the 
depot to take the train, Mr. Smith spoke about our expenses; we told 
him that we had instructed Mr. Peters to keep an account of our ex- 
penses and we expected to charge the county for it; that we were act- 
ing on behalf of the county and at their expense, and Mr, Smith 
said that for some years I will have to pay the largest portion of these 
taxes and that I would just as soon pay your expenses as pay it into 


’ We thought we would save a little to the county ; 


the county treasury.’ 
that is, he would not pay all the taxes and it would save a little and 


made no difference to us; we concluded to charge the county. 


On page 388 the clerk of the county, Mr. Peters: ‘ That after the 
whole matter had been completed, papers signed and drawn up, before 
starting for home, Smith gave me the money to cover the expenses of 
the county commissioners for their time and expense while at Lincoln, 
stating that, as he would have to pay a large portion of the taxes, 
he might as well pay these expenses now as to pay it in the shape of 
taxes, and I paid the county commissioners out of that money—the 


money Smith paid me. I was paymaster.” 


Recollect this; the evidence of the county, Adam Smith died, long 
before this evidence was taken ; he might have put a different version 
upon it; but one-sided as it is, it shows no fraud. Of the one hun- 
dred and perhaps ninety thousand taxable land in the county, Smith 
had made a contract and an option for 130,000, so what he says about 
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taxes is very nearly true; but the evidence is that there is nothing 
about Smith paying the fee, and it was paid to him by the clerk or 
county commissioners ; Sessions never spoke to Touzalin or anyone 
connected with the railroad about it, There is no fraud proven as to 
Smith, and if there was, there is no connection made with the railroad 


whatever. 
FRAUD OF THE ATTORNEY SESSIONS. 


Ist. These are the facts. The county commissioners on the 18th 
of July, 1877, made a contract with one Adam Smith to work out 
some $20,000 worth of taxes. This we bave shown they had a right 
to do. That the understanding was that when that amount was 
worked out, that all the taxes levied on the B. & M. lands should be 
abated and canceled in such a way and manner as shall be legal and 
proper, so as to relieve the lands from any aud all liens in consequence 
of said taxes. ‘The assumption was that most all of these taxes were 
illegal; that the legal taxes could all be worked out in this way. In 
order to carry that out they employed Sessions ; but the authority that 
they gave him went farther, and authorized him if the taxes were not 
illegal to endeavor to make a better compromise than that, if, in his 
opinion, he could do so, and he attempts to do so. Now what passes 


between him and the other attorney ? 


On page 192, the evidence of T. M. Marquett, attorney: “ Didn’t 
you understand that he was employed by them at the regular session 
for the purpose of carrying out the agreement made while they were 


in Lineoln?” 


The power that Sessions bad appears in exhibit attached to his dep- 


osition. That was the power, 


** Yes, I understood he was authorized to act; to render decree in 
conformity with that agreement or otherwise, if he could get a better 
showing.” Further, on the same page: ‘‘1 prepared the bill after 
that and had it filed, and made a stipulation with Mr. Sessions.” 
Then, on page 193: 
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Q. You say you looked over the papers with Mr. Sessions; what 
papers did you look over with Mr. Sessions ? 

A. It was certain copies of assessment rolls and tax rolls, and all the 
papers necessary to determine what were legal or what were illegal taxes 
in Boone county upon the Burlington & Missouri River Railroad 
Company’s land; don’t recollect just exactly what papers I looked 
over; I think we looked over all pertaining to the matter. 


Q. How long were you looking over them ? 

A. Several hours anyway, and: the consultation finally resulted in 
signing a stipulation by Sessions; whether it was signed that day or 
not, I don’t think it was, but it finally resulted in the signing of the 
stipulation. 


It is already shown that Sessions attempted to get better terms; made 
some claim to more taxes being illegal than the county commissioners 
had agreed upon with Adam Smith. Now really what this amounted 
to was that the attorneys agree upon the facts as to the legality and 
illegality of the taxes. They agree that all the taxes are illegal ex- 
cept the land road tax, which can be worked out, and this matter is 
submitted to the judge; to the court; a statement of facts in the 
form of a petition. He does not render up a decree at once, because a 
taxpayer intervenes and contests the entering of it, and he is given 
leave to intervene and show why it should not be rendered. 


Further stated on page 88, evidence of T. M. Marquett: “I then 
met Mr, Sessions in reference to this matter; I prepared a bill, and 
as I understood the decree would be entered probably by agreement 
I was not as careful in the preparation of the bill as I otherwise 
would be. I met Mr. Sessions as he says, and it is correct as he says 
that he mentioned to me he thought that the company and stockhold- 
ers ought to pay some money independent of this; I did have the 
papers before me; if I had not, I went and got them and ran them 
over with Mr. Sessions, stating as I thought—let us state the facts 
fairly, and they amount to this: That the board of county commis- 

oners finding out, as they must, that almost all the taxes levied were 


illegal and could never be collected, and stood in the way of collecting 
taxes that were legally levied, that they entered into the arrangement 
with Adam Smith, who by the arrangement virtually became the 
owner of a large majority of all the taxable property in Boone county. 
That upon working out some $20,000 of taxes they would make no 
objection to the decree which would remove the cloud and the lien 
of these illegal taxes. It required a lawsuit to do this, and they ap- 
point Mr. Sessions to meet the attorney on the other side and make an 


appearance and to see that the proper eutry was made to protect them. 


The petition, which will show the illegality of the taxes, was 
prepared by the attorney of the stockholders of the railroad com- 
pany and shown to the attorney of the county. There were some 
little objections made to it, and the papers showing whether the taxes 
are legal or illegal is gone over with. Tax levies are examined; the 
rolls are re-examined; the attorney claims that more money ought to 
be paid besides the amount worked out; but it is finally agreed to 
and a stipulation is drawn submitting the petition with the allega- 
tions supposed to be correct as to the illegality of the taxes, submit- 
ting the petition to the court.” 


Further appears that between the time of passing the resolution 
on the 4th of February and the time when the bill and facts were 
submitted to the court for its decision, to-wit, on the 4th of March, 
that some dissatisfied residents of Boone county met and hired John 
M. Thurston to oppose the entering of any such decree. See page 
49 of printed record, where allegation in the Loren Clark bill is: 
‘Your orator further shows that at a mass meeting of the taxpayers 
of said county lately held, the said pretended action of said commis- 
sioners was expressly disaffirmed, and your orator authorized by said 
taxpayers to bring this bill, as well as for himself.’ When the papers 
were submitted to the court for its decision, Thurston appeared and 
got leave to intervene. He did intervene by petition and cross-bill, 
and that petition and cross-bill were dismissed with a condition that 
he had leave to file a bill in chancery, and with the condition that the 


parties appeared to it. 
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The fraud is predicated almost entirely on what was done by the 
commissioners, the railroad company, and Adam Smith, at Lincoln, 
on the 30th day of January, 1878, as appears on pages 57, 58, and 
59, printed record; but the court will note that there is nothing in 
any of these agreements, so far as the county is concerned, that go 
any farther than the agreement made more than seven months before 
with Adam Smith, as found on page 55 printed record, because at 
that time it was understood and agreed that almost all these taxes were 
illegal, and if Adam Smith did certain work, worked out a certain 
portion of taxes, which might be done lawfully, they would cancel in 
some legal manner the rest of the taxes which were considered unlaw- 
ful. ‘There is nothing further agreed to on their part. But they 
seem to have agreed to get Adam Smith, or as he had then organized 
the Nebraska Land & Live Stock Company, to get him as its pres- 
ident and the railroad company to agree upon something further 
than what Smith and the others had agreed upon, and they had got 
an agreement, as will appear on page 58, that both Adam Smith and 
and the railroad company should agree to pay the taxes levied in the 
years 1878 to 1882. 


The reason for that agreement is as follows: 


“Tt is hereby agreed and the Nebraska Land & Live Stock Com- 
pany binds itself in the sum of $10,000 to pay all.legal taxes for the 
years 1878 to 1882 inclusive, which may be levied upon the lands 
purchased by the-said Nebraska Live Stock Company from the said 
railroad company in the county of Boone;” and below that the Bur- 
lington Company agrees to pay all legal taxes for these years. Now, 
that might appear to be a very strange contract were it not for the 
peculiar circumstances, and the parties who drew it up probably did 
not understand very well what a contract meant. But the ob- 
ject was this: The railroad company or Adam Smith at that time 
did not know whether they owned any of these lands or not. There 
was a suit pending by the United States in this court at that time to 
set uside the patents to all of these lands. It was not known how it 
would be decided. ‘The attorney general of the United States evi- 
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dently believed that the railroad company had no title to any of it- 


The case was not likely to be heard until after the 1878 taxes would 
be due, and probably not till after the 1879 taxes would have to be 
due and payable; hence they were to pay these taxes whether they 
had any title or not, and so they ran the risk of working out 
some $20,000 of taxes whether they had any title or not. This is 
the secret of that peculiar contract. ‘The 1878 tax was paid before 
this court decided that case, which is the case of the United States v. 
Burlington & Missouri River Railroad Co., 98 U. 8., 334, which 
was decided, if I recollect aright, in April, 1879. In deciding that 
case the court say : 


‘It only remains to notice the further objection to the patents, 
that land to the amount of 150,000 acres on the north side of the 
road is included in them in lieu of land deficient on the south side. 
It is true the act of congress contemplates that one-half of the land 
granted should be taken on each side of the road, and the department 
could not enlarge the quantity on one side to make up a deficiency on 
the other; but the answer to the objection as presented by the bill, 
either in its original form or as amended, is that it is not shown what 
this land was, and the patents cannot be adjudged invalid as to any 
land not identified.” 


Now, since that decision, the secretary of the interior has adjusted 
the claim under the act of March 3, 1887, to provide for the adjust- 
ment of land grants made by congress to aid in the construction of 
railroads, and for the forfeiture of unearned lands, and has determined 
that 200,000 do not belong to the company, and has made a selection 
again, selecting a large portion of them in Boone county ; these identical 
lands thus taxed has demanded the reconveyance by the president of 
the company, and has ordered the attorney general of the United 
States to commence suit on refusal to convey. The time for convey- 
ance has about run out, and, as I understand, the suit will be com- 
menced. It is undecided to this day. Whilst this matter will not 
help the company in this suit, it is one of the matters that goes to 
show the situation of affairs at the time this compromise was made. 
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NO DAMAGE, BUT A BENEFIT. 


The tax list of 1874, that is, the assessment rolls for the different 
precincts, show the following lands taxable: The B. & M. railroad, 
181,165 acres; the Union Pacific, 12,981; all others, in round num- 
bers, about 10,000 acres. By’ the decision of this court in the case of 
Railway Co. v. McShane and others, 22 Wallace, 444, it was decided 
that the U. P. lands were not taxable, because they were not patented 
at that time; so that it left taxable lands only, the B. & M. and 
10,000. These lands of the 10,000 were generally those proven up 
for townsites. You will see that in the tax rolls there are no town 
lots; the other lands, according to the proof, witness Peters, on page 
889, when asked what was the fair cash value of these lands at that year 
1874, at that time. There being so much vacant government lands 
in the county, lands for sale, really there was no value fixed for them ; 
there was no price that you could fix forthem. Now, when you refer 
to the assessment roll of 1874, you will see that it is all odd num- 
bered sections, except about five thousand acres. The condition was 
then, that, whilst almost one-half of the county was owned by the 
railroad, or, rather while the odd sections were owned by the railroad 
company, the entire even sections of the county, with the exception of 
5,000 acres, were open to homesteads, and were being slowly home- 
steaded—taken up as homesteads—as under the law the homesteader 
can hold his homestead for seven years without paying any taxes or 
getting a patent. You can see at once the condition of the tax list. 
Looking again at the tax list, you will see that none of the commis- 
sioners owned any land; doubtless, all of them lived on a homestead ; 
owned no taxable property. 


In the case of Southern Development Co. vy. Silvey, 125, U.5., 
250, among the six elements which went to show fraud, the court law 
down one, that it must have been acted on by complainant to his dam- 
age. ‘They seem to base their damages in this wise: “And if the 
said decree so fraudulently obtained is allowed by this honorable court 
to stand and remain in force, then the land of all other taxpayers in 
said county will be holden for the payment and satisfaction of said 
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indebtedness, and will have to pay large and unjust taxes for the pay- 
ment of the same.” But as about the only taxpayers there were at 
that time, or likely to be, there were Adam Smith, who, by the ar- 
rangement, was to purchase 130,000 acres, and the railroad, which 
would have left 50,000 acres all told; there were less than 10,000 
outside of these. The county itself got worked out in building 
bridges and roads under its direction to the greater value than what 
she had ever claimed to be lawful. 


The increase in the levy of taxes, which they complain of, fell al- 
most entirely on the railroad and Adam Smith or the Nebraska Live 
Stock Association. ‘The evidence all shows that the compromise was 
a beuefit—a very great benefit—to the county. 


POWER OF BOARD OF COUNTY COMMISSIONERS. 


It is complained by the complainants that sec. 4 of art. 9 of the 
Constitution of Nebraska, entitled ‘ Revenue,” which, in substance, 
is that the legislature shall have no power to release or discharge any 
county, city, township, town, or district whatever, or inhabitants 
thereof, or any corporation or property therein, from their, or its, pro- 
portionate share of taxes to be levied for state purpose, or do any 
municipal corporation, nor shall commutation for said taxes be au- 
thorized in any form whatever. 


They argue from this that the county commissioners had no power 
to do anything in the matter. 


As against this we maintain that the power to release or discharge 
a county from its proportion of its taxes has nothing to do with the 
question in this case; but we maintain the following proposition : 


Ist. That the board of county commissioners, having entrusted to 
them the power to levy and collect the taxes in question with the power 
to sue and be sued in reference to the same, had authority to compro- 
mise or allow a decree to be entered against them for any taxes that 
they may deem illegal, wpon payment of legal taxes. 


A 
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2d. That in this instance the board of county commissioners was 
the proper and only authority to act for the county in the premises, 
and it has been recognized by all courts that counties and other mu- 
nicipal governments could at any time compromise any doubtful right 


or claim, including taxes, 


The law of Nebraska was, at the time the suit was commenced, as 


follows: 


“The county commissioners are hereby authorized to employ attor- 
neys In any case, either civil or criminal, in which their county is in- 
terested, when the cause is taken to the supreme court of this state or 
before any United States court, and they are hereby authorized to pay 


a reasonable compensation for such services.’’ 


The power of the board of county commissioners at the time the 
suit was commenced, of the judgment in which the complainants now 
complain, each county was a body corporate, and the requirements of 
the law were as follows: “ All suits or proceedings by or against the 
county, the name in which the county shall sue and be sued shal! be 


the board of county commissioners of the county of Boone.” 
Gen. Stat. Neb. 1873, p. 233. 
The power of the board is as follows: 


“Ist. To cause to be annually levied and collected taxes authorized 
by law for county purposes, not exceeding $1.50 on each $100 valua- 
tion, unless authorized by a vote of the people of the county in addi- 
tion thereto sufficient to pay the interest and create a sinking fund 
fur the payment of the principal.” 


There are other provisions giving them power; but it is s:fficient 
to show that the power to levy and collect the taxes was in the hands 
of the county commissioners. We think it is clear that they not only 
had the right to under the circumstances, but it was their duty to do 
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the same when on the 4th day of February, 1878, among other things, 
they passed the following resolution and made it a part of their 
record : 


‘““That, whereas, the taxes on the lands of the B. & M. R. R. R. 
Co. in Nebraska, in Boone county, both state, county, and school 
taxes are unpaid for the years 1873, 1874, 1875, 1876, and 1877; 


“And whereas, the said company disputes the legality of said taxes 
and it is necessary to test their legality, therefore be it 


“Resolved, That this board employ M. H. Sessions as its attorney 
to defend any suit that may be brought against the county or to bring 
any suit he may deem best to test the legality of said taxes; and if he 
deem that any of said taxes are illegal, he may make such .compro- 
mise in the matter with the said company as he may deem best for 
the interest of the county in the premises; and the said M. H. Ses- 
sions is hereby authorized to enter an appearance for the county of 
Boone, Nebraska, in any suit which may be brought by the said Bur- 
lington & Missouri River Railroad Company in Nebraska, or by any 
stockholder thereof, and to take action as directed by said commis- 
sioners, and to waive issuance and service of a subpeena in the case. 


“THomAS R. WILKINSON, 
“'T, H. Bowman, Chairman. 
“Epwin T. BROADBENT, 
“Co, Com’rs. 
‘‘Attest: JoHN PETERS, 
“County Clerk.” 


The case at bar is not the first instance in which county authorities 
have put illegal exactions on the property of railroads and were after- 
ward anxious to make a compromise by which these illegal aetions 
could be removed, so that legal taxes might be collected by them, 
The case of Adams County v. B. & M. R. R. Co., 39 Lowa, 508, is a 
case of this nature. In 1868 there is charged on the books of the 
county against the defendant taxes and interest to the amount of 
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$22,610.04, for various years; that is, for the years commencing in 1861 
and running to 1868 inclusive—seven years’ taxes. This was on the 
lands of the defendant within the county. The railroad company 
were claiming that some of these taxes were illegal, and at the general 
session of 1879 of the board of supervisors the defendant presented a 
petition to the board stating such illegal assessments and asking the 
board to remit such illegal taxes, and order them to be stricken from 
the tax book. ‘The matter was referred to the committee of the 
board, who report that there is is charged against the railroad com- 
pany taxes to the amount of $22,610.04 from the year 1861 to 1868 
inclusive, and recommending that the sum of $12,610.04 be remitted 


upon payment of $10.CO0 by the railroad company within ten days. 


This proposition the company accepted and paid the money, $10,000 


in full of all taxes, interest, and penalties assessed upon their lands 
in the county, and it was so received and accepted by the county. 
Now among the lands so taxed were some that the county afterward 
claimed as their own, and the sum of $600 was paid on these lands, 
and the court say that the county is estopped from claiming the land 


fter they had taxed it and settled for the taxes. They say (page 512): 


“The county having thus recognized the plaintiff as the owner of 
the lands in controversy and acquired an advantage to itself, it is now 
estopped from denying the existence of the facts upon which such ad- 
vantage was acquired, Having remained silent when it should have 


spoken, it must now remain silent when it desires to speak.” 


The court evidently recognizes the binding effect of the settlement, 
and predicate their estoppel upon the fact that in the settlement they 
were required to pay $600 taxes on the disputed land. This case 
afterward is quoted with approval by this court in the case of County 


v. American Emigrant Co., 93 U.5., 124. 


The case of St. Louis, Iron Mountain & Southern R. R. Co. vy. 
Anthony. 73 Mo.. 438. was a tax case; proceeding to restrain the 
defendant, as collector of Washington county, from collecting certain 


taxes levied by the county court of said county upon property of 
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plaintiff; plaintiff alleging that there had been an agreement and 
settlement and compromise of said claim for taxes between the plaint- 
iff and county, which had been strictly complied with on the part of 
the plaintiff. On page 434 the court say: 


“It is now contended that the county had no authority to make the 
compromise in question, or any compromise whatever. We are not 
of that opinion. The power to sue implies the power to accept satis- 
faction of the demand sued for, whether the precise amount demanded 
or less. The taxes are levied for the benefit of the county ; the bene- 
ficial interest was in the county, and it is for the public interest that 
you should have the right to settle or compromise questionable demands 
which she may assert. Must the county prosecute doubtful claims at 
all hazards, regardless of cost and expense, and is it for the publie 
good that the right to settle such charges by compromise be denied 


her? 


“Tt was said by the supreme court of New York, in the case of 
Board of Supervisors of Orleans Co. v. Bowen, 4 Lansing, 31: ‘It 
would be a most extraordinary doctrine to hold that because a county 
had become involved in a litigation it must necessarily go through 
with it to the bitter end, and has no power to extricate itself by with- 
drawing, or agreement with its adversaries.’ The same doctrine was 
sanctioned and adopted in the case of Supervisors of Chenango Cos 


v. , 4 Wend., 53.” 


The constitutional provision invoked by complainants was taken 
from the Illinois constitution; hence, it becomes important to know 
how that state views a question of this kind. Although the consti- 
tutional provision referred to was not adopted until November, 1875, 
and does not apply to the taxes for 1873, 1874, and 1875. 


The case of People v. Quick et al., 92 Ill., 580, was where an ap- 
plication was made for a judgment against lots in block 52 of the 
original town of Chicago and the taxes of 1873 and 1874 and 1875, 
and a judgment for sale of the property was rendered, which was 
subsequently reversed and the case remanded to the supreme court. 


“> 
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On filing a mandate in the county court judgment was entered against 
the property for two-thirds of the taxes of the year 1875, but by the 
order no disposition was made of the taxes of 1873 and 1874. March 
term, 1879, the objectors moved the court to correct the order so as to 
embrace the years 1873 and 1874 for two-thirds of the taxes for these 
years, and to have the order so amended. ‘The application was based 
on an affidavit of the attorney that he made an agreement with the 
county and corporation counsel that a judgment should be entered 
against the property for two-thirds of the taxes for each year, when 
by a clerical error it was only so entered for the taxes for the year 
1875. ‘The court say, page 582: 


“The compromise was made by the county attorney and the city 
counselor and we must presume they had authority to act and bind 
these bodies. Even if it could have been shown that they had no 
authority to make the compromise, we fail to see that it would be 
ground for setting aside a judgment already entered if the agreement 
had not been consummated, or if the want of authority had been 


waived before the term at which the judgment is rendered had ad- 


journed, the court would have refused to carry it out; but on the 


motion as the judgment had been rendered at the previous term, but 
incorrectly, it may be doubted whether, if the want of authority in 
the attorney had appeared, the court could have refused to correct the 
entry of the judgment so as to conform to that actually pronounced ; 


but there was ne such objection made.” 


In the case of Kneland y. Gilman et al., 24 Wis., was the follow- 
ing propositiop, where a suit brought to restrain collection of a city 
tax on certain lots for its alleged illegality, suit compromised between 
the plaintiff’s attorney and the city attorney, the comptroller, and treas- 
urer, with the knowledge and concurrence of the council, on an agree- 
ment that the taxes should be released and the city should be permitted 
to use the lot for a certain time as a street, held that this fact consti- 
tuted a valid defense against the deed of said lots for said taxes exe- 
cuted by the city. 


Kneland y. Grimes, 24 Wis., 40. 
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In the case of Baileywell v. Lowell, 20 Me., 178, the town against 
which the creditor had an execution had the option and was author- 
ized to raise the money by loan or by assessment, and if in the latter 
mode, either at once or by installment. It was held under these cir- 
cumstances that the agreement by the creditor, which was accepted 
and complied with by the town, that if the town would at once assess 
for the amount required he would pay a portion of his debt, was 
founded upon a sufficient consideration, and was binding upon him. 
This authority evidently goes upon the assumption that having con- 
trol of the assessment and collection of the taxes necessary to pay the 


debt, that they had a right to make a compromise in reference to it, 


In the case of Mannix v. State on Relation of Mitchell, 17 N. E. 
Rep., 665, and 105 Ind., 245, Justice Niblack delivered the opinion 
of the supreme court of Indiana. He says: “It was regular upon 
its face, and that it had been, as purported to have been, entered by 
agreement of parties, such a judgment is binding upon the parties to 
it until reversed upon an appeal, or until annulled or set aside by 
some direct proceedings.instituted for.that purpose. It is impervious 
to a collateral attack from a party to it, however corrupt or unlawful 
the agreement may have been which led to its rendition.” urther 
on the judge says: “Such an agreement as regards collateral at- 
TACKS, STANDING on the same footing with other judgments rendered 
in the usual course of legal proceedings, and is as binding upon the 


parties as any other judgment, so long as it remains unreversed.” 


Il. 


The case of City of St. Louis v. U. 8., 92 U.S., 462, is one of 
this nature ; the court say: ‘‘ The present suit was instituted in the 
court of claims in 1859 by the city of Carondelet * * * The 
city of Carondelet, having become merged in the city of St. Louis 
by the act of the legislature of the state was substituted as plaintiff; 
a deed conveying the land in controversy to the United States was 
made by the city of Carondelet on the 25th of October, 1854. It is 
not controverted that the authority under which this was done was 


sufficient. If this deed be held to be otherwise valid it decides the 
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controversy in favor of the United States. Its validity is denied, 
however, on the part of plaintiff on the ground that it was without 
consideration, and that it was improperly coerced from the authorities 
of Carondelet by the officers of the government who had charge of 
the department of public lands, by an unjust and illegal exercise of 
authority in refusing to confirm and threatening to set aside the sur- 
vey, which we have already mentioned,‘of the Carondelet commons, 
and exacting this deed as the condition of their acquiescence in that 
survey. On the other side, the deed is supported as a just and equit- 
able compromise of a long-existing controversy, both as to the cor- 
rectness of that survey and the right of the government to the ground 
known as Jefferson Barracks.” They say in reference to this: “ If, 
however, the commissioners—that is, the commissioners of the gen- 
eral land office—had no such power, and conceding that the approval 
of that survey by the surveyor general completed the legal title to 
the land it included, there can be no doubt of the right of the United 
States, treating the same as if it were a patent, to file a bill in chan- 
cery to set it aside as improperly made, and, on the trial of this issue, 
the excessive quantity of the survey, the reservation and long posses- 
sion of the barracks, and perhaps other circumstances, would have 
made the result doubtful enough to justify the authorities of Caron- 


delet in compromising the matter in advance of such a suit.” 


There is a case where the authorities of a town give up 1,700 acres 
of land by way of compromise, and because there was some doubt 
about their title the compromise was held binding. The control over 
the title to land certainly was not any greater than the control the 
county commissioners in this case had over the taxes which they had 
tu levy and had to collect, and which we have shown were so doubt- 
ful as to legality that if a compromise in the case in point was good, 


certainly their compromise must have been good in this case. 


1 Dillon on Corporations, 398. 


Supervisors of Chenaago v. Birdsell, 4 Wendell, 453. 


Chamberlain v. Preble, 11 Allen, 370. 


III. 
JUDGMENT BY CONSENT. 


It is claimed that the decree was entered by consent, and it is there- 
fore a nullity. Although we are satisfied that if it had been entered 
entirely by consent it would have been a goo: decree, yet the evidence 
shows that the parties agreed upon the facts, embodied them in a peti- 
tion and submitted them to the court, and that the court rendered up 
its decree upon it. 


2d. That it was not entered by consent. 


The case of Thompson v. Maxwell, 95 U. S., 398, was one where 
the decree was entered by consent. ‘The court say: ‘ A decree for 
carrying out a settlement and compromise of a suit is certainly not of 
itself erroneous. When made by consent it is presumed to be made 
in view of the existing facts, and that these were in the knowledge of 
the parties in the absence of fraud in obtaining it, such a decree can- 
not be impeached.” 


In the case of Knoblock v. Muller, 123 IIll., 565, the court say : 
“ Decrees so entered by consent cannot be reversed, set aside or im- 
peached by a bill of review, or by a bill in the nature of review, 
except for fraud, unless it be shown that tlie consent was not in fact 
given, or something was inserted as by consent when it was not con- 
sented to.”’ 


Daniels’ Chancery Pleadings, 1576. 

Hawes v. Chicago Building Society, 80 IIl., 248. 
Winchester v. Winchester, 121 Mass., 127. 
Allison v. Stark, 9 A. E., 225. 


In the Pae. R. R. v. Ketcham, 101 U. 8., 296, the court say: “A 
solicitor may certainly consent to whatever his client authorizes him, 
and in this case it distinctly appears of record that the company 


assented through its solicitor. This is equivalent to a direct fiuding 
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by the court as a fact that the solicitor had authority te do what he 
did, and binds us on an appeal as far as the question is one of fact 
only. The remedy for fraud or unauthorized conduct of the solicitor 
or the officers of the corporation in such a matter is by a proper cor- 
porate proceeding in the court where the consent was received and 
acted on, and in which proof may be taken and the facts ascertained.” 
Now a taxpayer is the real party in interest, and he has a right to go 
into court and oppose the entering of this decree, which he did. He 
has been likened to a stockholder in a railroad company; the direc- 
tors are the trustees and he the beneficiary. ‘The county commission- 
ers are the trustees and the taxpayers are the beneficiaries. One is the 
real party in interest, the other acts for him in matters of litigation. 
In this case the court further says, p. 297: “Here the record states 
in terms that the company assented to all that has been done, This 
is equivalent to an admission by the company on the record that the 
facts existed on which the decree rests; on an appeal therefore we 
must take all the facts as admitted. Further says, the record show- 
ing, as it does affirmatively, that the company gave its consent to the 
decree, we need not inquire what we would do if the case depended 
alone upon the consent of the solicitor. The court further says, 
although this appeal may have been instituted by the stockholders in 
their opposition to the wishes of the directors, it is still the appeal of 
the company, which was one of the parties to the agreement and must 


be treated accordingly. 


In the case of United States v. Parker, 120 U.S., 89, which was 
an action at law commenced by the United States on the 18th of No- 
vemler, 1885, against Hubbard G. Parker as principal, and William 
M. Stewart as surety, an official bond executed on the 12th day of 
March, 1867, in the sum of $20,000. The conditions of which were 
that whereas the said Hubbard G. Parker had been appointed super- 
intendent of Indian affairsand accepted,and so on. They sue in the 
case for $6,184.14, for sums expended and unaccounted for. They 
plead to thisa former jadgment of the Ist of December, 1873, which 
judgment was as follows: “ Whereas, in open court on motion of de- 
fendants attorney, the district attorney representing the United States 
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consenting thereto, the following judgment was duly made and 
entered, to-wit: Upon motion of Ellis & King, attorneys for the de- 
fendant, and it appearing to the court that the subject-matter in this 
suit has been adjusted and settled by the proper parties in Washing- 
ton, it is therefore ordered that this cause be and the same is hereby 
dismissed.” It appears further, I take it from the allegations in the 
answer on page 92 of the act, they say that the $6,184.14 is founded 
upon a pretended readjustment of the account of the said defendant 
Parker, but the second auditor of state of the comptroller of the 
treasury department, made on the 25th of June, 1884, and that such 
pretended readjustment was made without authority, and that the said 
settlement and adjustment made on the 24th of June was final, Of 
course it appears there from the facts that the department believed 
that there had been a mistake in the first adjustment, and that the 
julgment by consent was made by mistake or by fraud. The court 
say in reference to that, on page 93, ‘The subject-matter in this suit 
has been adjusted and settled by the proper parties in Washington.” 
This recital, together with the judgment founded on it, was entered 
by the consent of the attorney representing the United States; but this 
in open court officially admitted the effect of the evidence to be as 
claimed. If I understand the case, the court held that the attorney 
general, or the United States attorney, having presented to him an ac- 
count which is claimed by the other party to have been settled, upon 
his own authority, without any legal proof of the settlement or whether 
it was correct, had a right to admit that he had no suit and allow the 
judgment to go against the United States. The case at bar is where 
the county board appoint a person knowing at the time they appointed 
him that a large proportion, if not all, of the taxes were legal and 
authorized him to take such steps for a compromise or to avoid the 
illegality as he deemed fit. The facts are all presented to this attor- 
ney and he comes to the conclusion that the taxes, about all of them, 
are illegal and that the county has no proper defense and it is better 
for the county to have the lien which is standing in the way of en- 
forcement of other taxes removed. He examines the bill and the 
facts in the case and becomes satisfied that he cannot resist them, and 
a decree is entered. We think it is binding. 
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The right to consent toa decree of course has its limits. The 
authority relied on by my friends, of Kelley v. Millen, 127 U.S., 
159, was a case that when the decree was entered by consent, the court 
had decided that the bonds that were made valid by that decree were 
absolutely void and without any pleading to justify it; but in face of 
1 bill that asked that they be declared null and void, they made the 
agreement that they were good, and in the face of a demurrer over- 


ruled, that is, in the fice of the decision of the court that had held 


? 
them void, this decree was consented to, the court hold that, as there 
was no law for the issuing of the bonds, the mayor had no right to 
agree that they were valid. His want of authority to issue them 
extended to the want of the authority to declare them valid. (See 
page 159.) And they further say “The decree of the court was based 
solely upon the declaration of the mayor in the agreement that the 
bonds were valid, and that declaration was of no more effect than the 
declaration of the mayor in the bill in chancery that the bonds were 


’ But the court say on page 160, “ There is nothing incon- 


invalid,’ 
sistent with this view in Nashville, ete., R. R. Co. v. U. 8., 113 U. 
S., 261, where it was held that the decree in equity, by consent of 
parties and upon compromise between them, was a bar to a subsequent 
suit, and the claim therein set forth is among the matters compromised 
and settled, although not in fact litigated.” But this does not militate 
against the proposition that where a board of county commissioners, 
who have entire control of the collection of taxes, and who for years 
have attempted to collect them, and who, through advice of counsel, 
have become satisfied that they are illegal, or almost all of them ille- 
gal, it being clear that almost all of the taxes are illegal and question- 
able whether any of them are legal, to, as a board, pass the following 
resolution, and on working out the lawful taxes consent to a decree 


enjoining what they have good reason to,believe was unlawful taxes. 


In the light of the case in this court, tried at the last term, if I 
understand its full import, it is clearly set forth in what instances a 


decree by consent will be binding, and what would not be binding. 
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This was done in the case of Texas R. R. Co. v. Southern Pac. R. R, 
Co., 187 U.5.,48, on page 45. That was a case where a decree was 


entered by consent. In the decree was the following clause: “The 


aforesaid decree is made to earry out the provisions in this behalf of 


said agreement dated November 26, 1881, which is hereby made a 
part of this decree, and by consent of parties and upon consideration 
by the court, is hereby ordered to be binding upon each and all the par- 
ties hereto in all its stipulations and agreements as therein shown, and 
said decree does not affect or otherwise interfere with the provisions 


of the agreement.” 


The decree has not gone any forther than that, but on page 49 it is 
stated that the object of the contract which was afterward embodied 
in the decree was this: the object of the contract expressed may be 
briefly discussed as in substance the settlement of pending litigation 
in the courts of Texas, Arizona, and New Mexico, the release and re- 
linquishment of certain disputed rights and franchises of points west 
of El Paso, and the construction of platutiff’s track to make a june- 
tion with the other railroads at certain points east of El Paso. It was 
claimed that this decree acquired the force and effect of a thing ad- 
judged, and hence could not be attached collaterally. This court say, 


on page 5d: 


“In reference to the decrees, the supreme court of Louisiana held 
that the rule invoked applied only to matters of pre-existing differ- 


ences, settled and compromised, and not to agreements or contracts for 


future action and execution; that the subject-matter of article VI of 


the agreement was not a subject of contention between the parties, 
either as a difference or in the shape of any pending litigation, at the 
time the agreement was entered into; that in fact it had no existence 
prior to the contract itself, and had no reference to the past, but its 
whole operation and effect was intended exclusively for the future; 
that the decree carefully enumerated all the litigous matters which 
were in suit between the several railway companies parties to the liti- 
gation then pending; and that no other matters in the agreement were 


effected by the judgment.” This court say: “ The decrees were entered 


~ 
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by consent, and in accordance with the agreement, the courts merely 
exercising an administrative function in recording what had _ been 
agreed to between the parties, and it was open to the supreme court 
of Louisiana to determine upon general principals of law, that the 
validity of article Vl was not in controversy or passed upon in the 


causes in which the deerees were rendered.” 


Now it seems to me that the court in affirmine that case makes 


itself plain. 


Ist. That where there was a difference between the parties and that 
was settled and compromised and put into a decree that was binding, 
but that about which there was no contention, or difference, and was 
not in the shape of any pending litigation at the time of the agreement, 
was not and could not from its very nature become a binding decree. 


It simply was intended to carry out an agreement. 


Parties cannot make an agreement for future action by a decree of 


court. 


The case of B. & M. R. R. R. Co. v. Clay Co., 18 Neb., 367, was a 
case where among other things the board of commissioners has levied 
a very large sinking fund—about half the taxes they levied were 
sinking fund. ‘There the county commissioners find out that it 
is unlawful, and on their record they rescind the same; but as there 
was some doubt about their power, a suit was brought to enjoin 
it, and in open court they agree that a decree shall go against them, 
and the court’say they consent to the decree going against them. As to 
the sinking fund tax the case clearly falls within that of the U. P. R. 
R. Co. v. ———, 9 Neb., 448, and U. P. v. Dawson, 12 Neb., 254 
and the tax is clearly illegal and the same should be enjoined. The 
county commissioners attempted after the levy of the tax to rescind 
the same, but their authority to make rescission is doubtful and the 
party has a right to have an apparrent cloud on his title removed. 
These illegal taxes in this case created a cloud on our title and Hunne- 
well and the stockholders of the railroad company have a right to 
have it perpetually enjoined and the fact that the county consented to 


it certainly In no Way would affect the validity of the decree. 
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NOT BY CONSENT. 


There is nothing to show that the court acted upon an agreement of 
parties. The two attorneys met and agreed upon what they deemed 
to be legal and illegal taxes; a petition was prepared in view of what 
they had agreed to; and the attorney, as he was authorized, waived 
the issuing of a subpeena and appeared and submitted the petition; 
but there is nothing to show that the court acted upon a consent ; -but 
at the suggestion of a taxpayer took it under advisement before he 


rendered up judgment. 


On page 420 of printed record, it shows that the bill and stipula- 
tion was filed on that day (March 4, 1878), and submitted to the 
court on the same day. ‘Thedeeree was entered March 8,1878. On 
the 5th of April, cross-bills and exhibits were filed by the taxpayer 
appearing for himself and other taxpayers. May 6th complainants 
filed motion to strike cross-bill, and on May 10th entered order strik- 


ing cross-bill from the files on conditions. 


Now these entries are explained by the following evidence, page 


189: 


“ There were some objections made by some of the taxpayers of 
Boone county to the entering of the decree. They appear by coun- 
sel and objecting to have any decree entered, and asking right to in- 
terplead ; hence the following order was made at the time the decree 
was entered: Hunnewell v. The Board of County Commissioners of 
Boone County, 210 D. These parties herein consented thereto, it Is 
ordered that J. M. Thurston, Esq., may make a showing to intervene 
hereon in behalf of certain taxpavers of Boone county within thirty 
days from this date, and if said application appears to be well founded 
the judge of this court to make such order in vacation as may be 
thought proper in the premises.” As you see, within thirty days they 


file their cross-bill to intervene. (See printed record, 166.) 


The 10th of May the following entry was made in the case of 


Hunnewell v. County Commissioners of Boone county: This cause 
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coming on to be heard upon the motion of the complainant Horatio 
Hunnewell to strike from the files the cross-bill herein of Loren 
Clark, on behalf of himself and all other taxpayers of said county 
similarly situated, it is ordered by the court that said motion be sus- 
tained on condition that said Hunnewell, by his counsel, J. M. Wool- 
worth, Esq., shall consent and agree to enter an appearance for said 
Hunnewell in the proceeding to be hereafter commenced in this court 
by said Clark and other taxpayers in this county to set aside and va- 
cate the decree entered herein at the last term of this court, and tor 
such other relief: which said Hunnewell by his said counsel in open 
court consents and agrees to do. And the bill afterward appears. 
(See printed record, ) February Dd, L879, see printed record, 324), 
said bill was filed by Loren Clark on behalf of himself and others 
similarly situated, and on the 7th day of April, 1879, the defendants 
appeared as agreed upon for Hunnewell and the rest and file a general 
demurrer. (See printed record, 359.) With these facts it cannot be 


said that the decree was entered by consent, 


The parties having virtually agreed that the allegations of the 
petition were true, and then submitted the petition to the court for it 
to say what kind of a judgment should be entered, and the court in 


the face of objections by the real party in interest as to its entry 


finally made the entry with leave for the party to inte: —— 
cause. ‘his is an adjudication so far that there wa: 
upon the court; but the parties had a right to then antl 


court and have a judgment rendered up by it and that the court had 
jurisdiction to render iu. The right of Mr. Sessions to appear as 


counsel was challenged. 


Ist. This is an adjudication so far as to determine the jurisdiction of 
the court; the court must have found that it had jurisdiction to enter 


the decree. 


2d. That Sessions had authority to appear and to consent to the 


decree, and that so far as the court was concerned it was no fraud 


upon it, and that the parties had a right to submit the petition to the 
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court, and that that petition showed a good cause of action and was 
authority for the court to enter the decree. 


The court must have found that it had jurisdiction. The allega- 
tion in the petition is that Hunnewell, who appears for himself, and 
all other stockholders of the company were all non-residents; hence 
the county and the railroad company were residents; so that jurisdic- 
tion affirmatively appears, but if it did not it would simply be an 
error to be corrected on appeal, not by a collateral attack of this kind. 
The case of Des Moines Navigation Co. v. Lowa Homestead Co., 123 
U.5., is a case where the judgment was attacked not upon appeal, but 
as this is, because it did not show jurisdiction. In that case it showed 
that the Des Moines Navigation Co. and the Iowa Homestead Co. 
were residents of the same state; but-the court say: “In 1825 
McCormick v. Sullivan, 10 Whedon, 192, was decided by this court; 
their decree in the former suit was pleaded in bar of the action; to 
this a replication was filed alleging that the proceedings in the former 
suit were coram non judice, the record not showing that the com- 
plainants and defendants in that suit were citizens of a different state ; 
this court held on appeal that the courts of the United States are 
courts of limited but not of inferior jurisdiction ; if the jurisdiction be 
not alleged in the proceedings, their judgments and decrees may be 
reversed for that cause on a writ of error or appeal; but until re- 
versed they are conclusive between the parties, and their privies; but 
they are not nullities. There has never been any departure from this 
rule.” Further, the court say, on page 559: “To determine whether 
the suit was removable in whole or in part or not was certainly within 
the power of the circuit court; the decision of that question was the 
exercise and the rightful exercise of jurisdiction, no matter whether 
in favor of or against taking the case, whether its decision was right 
in this or any other respect was to be finally determined by this court 


on apveal.” 


In the case of Ivens vy. Bacon et al., 99 Mass., , the court 


say: “The complaint of the plaintiff is that in the original suit 
brought by him an entry of appeal dismissed was improperly and 
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| fraudulently procured by the defendants. This entry was made April 
7, 1862; in Octaber, 1864, a petition to have the decree set aside was 


heard and denied. The present bill was filed February 27, 1867. 


: The hearing in October, 1864, must be taken to have established the 
fact that the decree was not a mere nullity, or a fraud upon the court, 


which record for its own dignity and the due administration of justice 
required should be expunged from the record, for if such were its 
character the summary application heard before Mr. Justice Chapman 
must have prevailed. The question then is, whether the entry is a 
fraud upon the plaintiff in consequence of which he can now review 


or impeach the decree by the present bill.” 


ESTOPPEL. 


The county commissioners, with full knowledge that the railroad 
company had sold almost all of their lands at about 30 per cent less 
than their value, with the understanding with the board Adam Smith 
should pay or take care of the taxes on them, and that afterward the 
said county agreeing with the said Adam Smith that if he would 
work out some $20,000 worth of these taxes in the county, as they 
believed the taxes were illegal or were doubtful, that the rest of the 
taxes might be forever enjoined, and provided further that said Smith 
was to go to Jarge expense to people up the county, and that he ful- 
filled his part of the contract; that after that the county is estopped 
from prosecuting a suit to set aside the decree entered in accordance 


with that contract. 


We note that the county commissioners had the full control of the 
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levy and collection of taxes. Further, that they had the entire con- 
trol of the general fund. We note further that as far as the land 
road tax was concerned, they would have a right to make a contract 
to work it out. There is some more doubt about their right to make 
as they did, a direct contract to work out any general fund; but we 
think there is no doubt that after they have made a contract, having 
that fund entirely under their control, having both its collection and 
its appropriation under their control, they were to do both; that when 
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they made a contract to have it worked out and the party fulfilled his 
contract, got his certificate of payment, that the county itself would 


be estopped to collect the tax. 


The case of Clark v. Saline County, 9 Neb., 516, was a case as 
follows: In 1869 the legislature of Nebraska passed an act donating 
to Saline county 5000 acres of land to aid in erecting a bridge across 
the Blue river. The county received a conveyance of the land, and 
let the contract for the erection of the bridge to one H., conveying to 
him the land in question, and paying $500 in money. Before any 
part of the contract was peformed, H. assigned it to C., and conveyed 
the land to him; the commissioners then changed the plan of the 
bridge, placing one thousand additional, changed the location, to which 
C. consented. C. erected the bridge, which was accepted. The title 


to the lands having failed in consequence of the state having no title 


to the same, held that C. was entitled to recover the actual value of 


the bridge. 


They quote among others the case of Pimental v. City of San Fran- 
cisco, 21 Cal., 362, on page 523, which says: “The liability arises 
from the use of the moneys, or her refusal to refund them after their 
receipt; the state is not exempted from the common obligation to do 
justice which binds individuals; such obligation rests upon all persons 
whether natural or artificial. If the state obtained the money by 
mistake or without authority of law, it is her duty to refund it from 
this general obligation.” 


They further quote Argenti v. San Francisco, 16 Cal., 282, in which 
the court, which was then presided over by Justice Field, say: ‘The 
legal liability springs from the moral duty of making restitution, and 
we do not appreciate the morality which denies in such cases any 
rights to the individual whose money or other property has been ap- 
propriated. The law countenances no such wretched ethics; its end is 
always to do justice.” 


The building of the wagon road, the expenditure of $20,000, is 
binding against Boone County. 


es my 


oe 
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The county having assumed that the taxes were illegal and having 
consented to a decree removing the cloud from the title of the land 
for their own benefit as well as the benefit of Adam Smith or the 
railroad company, knowing at the time that the railroad company 
by its contract sold these lands at 30 per cent less than they would 
otherwise sell them, on account of the taxes, and then agreeing with 
Adam Smith that the taxes were illegal and that a decree might be 
entered to set them aside, with the understanding that he should pay 
out large sums of money, to bring emigrati m and to place other tax- 
able property in the county, and that he did at great expense bring 
settlers and place a large amount of taxable property, having induced 
him to fulfill all these, they are estopped to say that these taxes are 
now legal. 


4 


The case of County v. American Emigrant Company, 93 U. S., 
124, is where lands were sold by the county to the emigrant company 
with the understanding that they would not assess taxes upon them 
until the land should be couveyed; the deed was made out and put in 
escrow. ‘There was some uncertainty about the time when the lands 
were conveyed, Controversies ensued and the county entered suit to set 
aside the contract 5 but pending the suit the part! s made a settlement; 
and by the terms of the Same the county, in consideration of certain 
moneys paid by the other party, consented to a decree declaring the 
title tu the swap lands and SWalp land interests of the county to 
be in the emigrant company. ‘The petition also appears to show that 
the emigrant company complied with all the terms of the settlement 
and the circuit court where the suit was pending entered a decree by 
consent of the parties dismissing the bill of complaint and decree; 
that the decree of dismissal should operate in estoppel upon the county 
to set up a right or title to the lands in controversy. The lands were 
assessed for the years preceding the decree, and the suit is brought to 
enjoin the taxes. The county claim in that case that the emigrant 
company were the legal owners of the land deseribed in the contract 
by virtue of the deed from the county; that the county had no right 
to exempt the lands from taxation; that the agreement was unauthor- 
ized and in violation of the laws of the state; that is, to exempt the 


lands from taxation. ‘The court say: 
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“ However, during the years that these taxes were put upon that, 
the county had denied that the plaintiffs had title up to the time of 


the decree entered as above;” 


and the court say under these circum- 
stances that it is denied and use this language on page 130: “In other 
words, the county, having |during these years denied the right and 
title under which the plaintiff claims, is now equitably estopped from 
asserting that the plaintiff then had the title in order to give validity 
to the burden imposed. Corporations, quite as much as individuals, 
are held to the careful adherence of truth and uprightness in their 
dealings with other parties; nor can they be permitted with impunity 
to involve others in onerous obligations by their misrepresentations 
or concealments, without being held to just responsibility for the con- 
sequences of their misconduct or bad faith.” 


LIMITATION. 


The statute of limitations in Nebraska, in cases of this kind, is 
as follows , found on page 639, Compiled Statutes, section 12: “ With- 
in four years * * * an action for relief on the ground of fraud ; 
but the case of action in such case shall not be deemed to have 
accrued until the niscovery of the fraud.” 


It is claimed that the statute of limitations did not run in this in- 
stance whilst the board that made the arrangement was in power. 
Now, on page 75, Broadbent’s evidence, when asked : 


“Q. When did your time expire ? 
“A. In 1879 or 1880.” 


On page 92 of printed record, evidence of Wilkinson, one of the 
commissioners : 


“Q. From what time and to what time were you county commis- 
sioner ? 


“ A. I was elected in the fall of 1875 and served till the first of 
January, 1879, commencing in 1876.” 


On page 104 another commissioner, Bowman: 
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“Q. During what years were you county commissioner of Boone 
county ? 
“ A. A part of the year 1878, while I resided there.” 


“Q. Was you one of the commissioners of Boone county the 30th 
of January ? 


“ A. I was; yes, sir.” 


So the board changed ; two were a quorum to do business, and the 
board absolutely changed on the first of January, 1879. You will 
note that this case was not commenced until July, 1883, four years 
and six months after the board of county commissioners had been 


changed. 


The absolute control of county affairs was in the hands of new 
parties more than four years before this suit was commenced. But 
more than that, if that were an excuse, there must be some allegation 
showing that that county was under hostile control, but there are no 
allegations of this kind; there is no proof of this kind. We think 
the case of Wood vy. Carpenter, 101 U. 5., 140 is in line with this. 


The court say: 


“And especially must there be distinct averments as to the time 
when the fraud, mistake, concealment or misrepresentation were dis- 
covered, and what the discovery is, so that the court may clearly see 
whether by ordinary diligence the discovery might not have been 
before made. This is necessary to enable the defendant to meet the 


fraud, and the time of this discovery,” 


Sterns v. Page, 7 Howard, 809. 9““SS \ 
‘ 
Moore v. Greene et al., 19 Howard, 69. 


The same rule was laid down in Bauben v. Bauben, 23 Howard, 
190 and 191, and Badger vy. Badger, 2 Wallace, 95. 


It appears from that that the rule that a suit of this nature must 
be commenced at the earliest time possible, if made for the benefit of 
the defendants, in order that they may meet the proof of fraud, but 
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here, in this case, the man benefited by the fraud, if anybody, is Adam 
Smith, and they wait until after his death; they close the most impor- 
tant portal of truth and then commence the suit without any allega- 
tions that it might not have been commenced over four years before ; 
anything in the way. The authorities that they invoke, 13th Cal., is 
a case where the party was interested himself and caused others inter- 
ested with him to be elected, and absolutely held control for the pur- 
pose of perpetuating the fraud; but here there is no such proof and 


no such allegations. 


The case of Wood v. Carpenter, 101 U. 5., 135, is a case of bill in 
equity; the bill in that case says that for the purpose of defrauding 
the plaintiff and others, the defendant, in the year 1858, entered into 
fraudulent conspiracy with his brother, Alvin B. Carpenter, and 
others to incumber his real estate, and concealed away the title so that 
the property should not be sold to pay his debts, but in the end inure 
to his benefit. In pursuance of this seheme he CONFESSED sundry fraud- 
ulent judgments for large sums, and afterward made a fraudulent as- 
signment of all his property to Wm. Walker and E. D. Allis. In 
this way the title was so concealed that plaintiffs were prevented from 
levying execution, praying, of course, to set aside the title. A de- 
murrer was filed, raising the question of the statute of limitations, 


and the court in that case held the statute of limitations good, 


On appeal, this court say: ‘ The statutes of limitations are vital to 
the welfare of society,and are favored in law. They are found and 
approved in all systems of intelligent jurisprudence ; they promote 
repose by giving security and stability to human affairs. They stimu- 
late activity and punish negligence; while time is constantly de- 
stroying the evidence of rights they supply its place by a presump- 
tion which renders proof unnecessary. Mere delay extending to the 
limit prescribed is itself a conclusive bar. The bane and antidote 
must go together.” 

Further on the court say: “The judgments are confessed of record, 
and he knew tt. Lt could not have been difficult to ascertuin if the facts 


were 80, that they were shams.” 


+, 
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Thus in Badger v. Badger, 2 Wall., 94, the court say: 


“Courts in equity in cases of concurrent jurisdiction consider them- 
selves bound by the statute of limitations, which govern courts of law 
in like cases, and this rather in obedience to the statutes than by 
analogy. In many other cases they act upon the analogy of the like 


limitation at law.” 


So in the case of Broderick’s Will, the court appears to have acted 
upon the idea that the statute of limitations is obligatory as such. 
Says the court, after considering another point: “They would still 
have to encounter the statute of limitations, which expressly declares 
for relief on the ground of fraud can only be commenced within three 
years; and the statute of limitations in California apply to suits in 


equity as well as actions at law.” 
jteee) 
21 Wall., 518. 


In the case of Societe Foncier et Agricole des Etats Unis v. Milli- 
gan, 135 U. S., where this court holds that a delay of two years 
in commencing proceedings to set aside judgment for usury is 
laches and fatal. The application to set aside the judgment alleges 
that the usury up to the date of the judgment amounted to $1,179.09 
also alleges that ten per cent of the atiorneys’ fees, provided in the 
notes, were a cover for usurious interest and the amount thereof in 
fact taken and received by Milligan. Assuming all this to be true, 
as it must be upon demurrer, the fact remains that the defendant went 
two years, lacking two days, and until more than a year after all the 
-ales had been made, before challenging the validity of the proceed- 
ings; no excuse for this delay shown. Obviously the defendant was 
proceeding upon a statute which we have seen has no application and 
independently of the statute its delay is inexcusable. Though con- 
ceding the large amount of judgment to be just, it becomes only an 
inconsiderable portion, its agent being served with process with 
knowledge; and some excuse for its long delay must be shown before 


the court will be satisfied in setting aside the judgment. 


CER A me ee ee 
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“Under the head ‘of laches, in the case of Norris v. Haggen, 136 
U.S8., this court, on page 392, says: “It is a part of this general 
doctrine that to avoid the lapse of time or statute of limitations the 
fraud must’ have been one which was concealed from the plaintiff by 
the defendant, or it was of such a character that necessarily implied 
concealment. The acts which constituted the fraud, as alleged in the 
bill, were open and public acts, the note and mortgage were recorded 


in the proper public office of the proper county; the possession of 


defendant was obtained by judicial proceedings which were open to 
everybody’s examination, and which were probably well known to the 


entire community.” 


In the case at bar everything is made of public record, all of the 
taxpayers, or all, might at least have taken part in bringing it about. 
The entry of the judgment was discussed immediately in the county 3 
a public meeting is called, and everybody discusses the fact that this 
judgment has been entered in the county; a taxpayer intervenes for 
himself and others; but in the face of all this they allow between 
five and six years to go by before any movement is made. Clearly a 


ease of laches. 


Can the suit be maintained? In the case of Kirby v. Lake Shore 
R. R. Co., 120 U.S., 181, which was a suit brought April 9, 1880, 
to obtain a decree setting aside sundry settlements of account had by 
the firm of J. T. & W. D. Alexander & Co., with certain railroad 
corporations, defendants below, in reference to various business trans- 
actions between the parties, alleging fraud; that these settlements 
were obtained by fraud, the court say: ‘‘ Can the suit be maintained 
if the cause of action is to be deemed to have accrued from the dis- 
covery of the fraud. In Burt v. Smith, 16 Wallace, 390-401, where 
the local statute prescribed six years for the commencement of actions 
for fraud, the court after observing that equity acts or refuses to act in 
analogy go to the statute, said: ‘ We think a court of equity will not 
be moved to set aside a fraudulent transaction at the suit of one who 
has been quiescent during a period longer than that fixed by the 
statute of limitations, after he had knowledge of the fraud or after he 
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was put upon inquiry with meaus of knowledge accessible to him.’ 
Without inquiring whether the plaintiff was not guilty of such gross 
laches, in applying for relief, as deprived him of all right to the aid 
of equity, and giving him the benefit of the limitation of six years, to 
be computed from the discovery of the fraud, there seems to be even 
then no escape from the conclusion that the suit was not brought in 
time. Seven years, lacking only seven days, elapsed after the discov- 


ery of the frauds by the plaintiff’s testator before suit was brought.” 


L A 6. H ES. 


It already appears that at the time this settlement was made that 
Adam Smith or the Nebraska Land & Live Stock Company were 
about the only persons that were owners of land, and as the damage 
is that it will cause these owners to pay more taxes, the levy to make 
up these lost taxes after they were enjoined, very nearly all of it fell 
on the shoulders of the railroad company and Adam Smith. That 


all of these lands, or mostly all of them, with few exceptions, were 


<lisposed of between the entry of the judgment and the commencement 


of the suit, sold to innocent purchasers, and it appears further by the 
laws of Nebraska that the land itself and not the railroad company 
personally is liable for the taxes, and as in this the railroad company 
asks no affirmative relief, the judgment if set aside would simply re- 
vive the lien on these lands held by thousands of people, and would 
simply create innumerable suits, we submit that the whole thing is 
barred by laches. 


The county waited until after the death of Adam Smith, the party 
who made all the arrangements of compromise with them. If there 
was any fraud the party that committed the fraud, because there is 
not a scintilla of evidence that anybody else did anything before 
they commenced their suit, and we think the case comes within the 
reasoning of McCall v. Castilar, 137 U. 8., 566. Chief Justice 
Fuller speaking for the court says: “ And where the difficulty of 
doing entire justice by reason of the death of the principal witness or 
witnesses, or from the original transaction having become obscure by 
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time, is attributable to gross negligence or deliberate delay, a court of 
equity will not aid a party whose application is thus destitute of con- 


science, good faith and reasonable diligence. 


The case of State, ex rel. Polk Co., v. West, 68 Mo., 229, the tes- 
tator of defendants having bought certain land.in his own name at a 
sale made by order of the county court ou the 23d of April, 1873, to 
satisfy a school mortgage, on the 20th day of September sold it at an 
advance, and on the 2d day of January, 1874, died. The county 
court knew of the purpose by the deceased soon after it was made, on 
the 18th day of June, 1874, the county brought this suit to recover 
of defendant the profits made by deceased on the resale, claiming that 
it was acting as agent of the county. ‘The court say, on page 232: 
“Granting that Burrows was the agent of the county, granting 
that he suppressed bidding, granting this resulted in injury to the 
county, still it is by no means clear that the present proceedings 
should be successful for this reason; a court of equity does not lend 
a helping hand but to the prompt and vigilant. Here the fact that 
Burrows purchased was known to the county court within a short 
time after it occurred, and yet no complaint was made or suit insti- 
tuted until months afterward, when Burrows’ lips were sealed in 
death. Under such circumstances the laches must of itself be held 
fatal, for it would be to assert a doctrine to the last degree hazardous 
to say that the complainant, with full knowledge of all the facts on 
which he relies, can lie quietly by until death gives its assistance and 
puts the seal of perpetual silence upon the lips of his adversary.” 


The Societe Consueri et Agricole Disates Amis v. Meligan, 135 U. 
S., 306, is a suit to set aside a judgement rendered June 8, 1883. 
About two years afterward, application was made to set aside the 
judgment, and the defense was laches; or the claim was that this 
could not be done on account of laches. Process was served upon 
an agent, or rather the agent accepted the process in each suit; in 
fact, made a voluntary appearance and consented to the judgment, 
and the claim is that he had no authority to receive service of process 
ou behalf of the company, and that usurious interest was included in 
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the judgment; also that the time of the commencement of the suits 
the society had gone into liquidation in France, and that Morrell, the 
other petitioner, was the duly appointed liquidator. The court, after 
referring to a number of statutes of Texas, as this case arose in Texas, 
says, on pages 308 and}]309: “Obviously the defendant was proceed- 
ing under the statute, which we have seen has no application, and 
independently of the statute, its delay unexcused is fatal; they concede 
the large amount of the judgment to be just, but attack a con- 
siderable portion; its agent being served with process, it is charged 
with knowledge, and some excuse for its long delay must be shown 
before the court will be justified in setting aside the judgment.” 


The case of Brown v. County of Buena Vista, 95 U.5S., 158, is, 
where. on the 6th day of September, 1865, Jamison, county clerk, 
acknowledged service of process in a case in which judgment was 
rendered. Judgment was rendered up in the cireuit court of the 
United States by Idefault October 25, 1865, for $6,259. This the 
county commissioners knew nothing of, but a transcript of the judg- 
ment pursuant to the laws of Lowa was filed in the clerk’s office of the 
district court for the county on the 29th of January, 1886. The 
fraud that was perpetrated as to issuing of warrants by Jamison is 
very probable, and it may be that it extended to the warrants here in 
question, that is, that some of them were forgeries. The court in this 
case although they hold that the statute of limitations did not run, that 
the statute of five years did not run, but they say, “ But the court of 
equity applies the rules of laches according to its own ideas of right 
and justice and hold that laches ‘defeats)'the equity although it has 
been much less than the statute of limitations. The court will note 
in that case that the clerk of the court, the man that perpetrated the 
fraud on the county simply acknowledged service of and the case went 
by default virtually by consent. In this case Mr. Sessions had direct 
authority to appear for the county. Under the statute for the state 
of Nebraska, see Compiled Statutes, page 749, sec. 72, the voluntary 


appearance of a defendant is equivalent to a service. 
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The following authorities show that laches are attributable to the 


officers of counties and cities, and that their laches will bar them. 


State v. West, 68 Mo., 229. 

State vy. Commissioners of Knox Co., 2 O. 8., 147. 
City of Cincinnati v. Evans, 5 O. S., 594. 

School Directors v. Georges, 50 Mo., 196. 


Brown v. Buena Vista County, 95 U.S. 161. 


LOREN CLARK JUDGMENT. READJUDICATED. 


It is claimed by plaintiff that the action of Loren Clark on behalf 
of himself and taxpayers, although the allegations of that bill are the 
same as this, was not an adjudication, because they say the defendants’ 
attorney in this case filed a brief in which their argument was that Clark 
was not a taxpayer of said county, and was not competent to bring 
the suit. Let us see what there is. The bill, Exhibit B, on page 42 
of printed brief appears in full. Among other things the bill alleges 
Loren Clark, on behalf of himself and others similarly situated, pend- 
ing against the Burlington & Missouri River Railroad and Horatio, 
Hunnewell and the board of county commissioners of Boone county. 
The allegations; first, that he is a resident taxpayer of Boone county 
Nebraska, and is duly authorized by at least one-third of the taxpayers 
of said county, as well in amount as in number, to bring this bill of 
complaint as well upon their behalf as on his own, they being simi- 
larly situated. In another place he alleges that the parties confeder- 
ated together for the purpose of defrauding your orator (see page 47 
printed record) and all other citizens and taxpayers of said county. 
Further says that if the lands of said railroad shall be discharged 
therefrom, any arrangement to that effect, such as has been attempted 
by the fraud of the said several respondents, would greatly wrong and 
injure your orator and the other taxpayers of said county; that thereby 
the lands of your orator and of said taxpayers in said county would 
be greatly reduced in value and would be and become nearly or quite 


worthless. 
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CLARK’S INTEREST. 


In the case of Neville et al. v. Clifford et al., 55 Wis., 162, the 
allegations are that this case was brought by taxpayers, and the alie- 
gations are that they are resident taxpayers and voters in said district, 
and that they bring it on their own behalf, as well as that of other tax- 
payers, property owners, an] voters in said district who may be simi- 
larly interested in the matter set forth. Now the question was there 
raised that it did not appear that he paid taxes in the district and the 
court say on that: “Although this allegation is very general and might 
be construed that plaintiffs were not the owners of any taxable prop- 
erty subject to taxation in said district; yet it should be construed to 
mean that they are taxpayers upon property subject to taxation in the 
distriet and not upon property taxable in some other locality.” Now 
the allegations in this bill are that he is a taxpayer in Boone county, 
and that his /ands have been taxed in that county ; so the allegations 
are much stronger in this ease than in ‘the one in Wisconsin. This is 
about the only case I have found that raised the question of what 
ought to be ulleged by a taxpayer to show his interest, and it seems to 
lay down the principle, that a general allegation, that he is a taxpayer 


in the county or in the district to be affected as in this case, by the 


judement, would be sufficient. The contention in the Wiscousin case 


was that he might have been a taxpayer outside of the district and 
not in the district. There is no allegation that he owned land or 


property; but it follows that if he is taxed he must be the owner of 


lands or property. 


In the ease of Sabin v. Sherman, 28 Kansas, 292, the court hold: 


“Asa rule one decision on the merits of the case cught to eonclude 
all"parties with the same interest. See McMillan v. Butler, 15 Kan- 


gas, 6%. 

In the case of Terry v. Town of Watertown, 35 Conn., 534, they 
say : 

“ Now is the fact that present petitioners were not parties to the 


record in the former case of any importance ; they were a part of the 
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same local public and as such interested in the question, and appeared 
as witnesses in behalf of the petitioner. They might, had they chosen 
to do so, have been parties to the record. It was a matter of public 
concern and they had ample opportunity to be heard. ‘The whole pro- 
ceeding was in the nature of a proceeding im rem, and so far as the 
judgment was binding in any it was binding in all, and the other 
view of it would involve all towns in endless litigation.” 


In the case of Harlan v. Auditor of Public Accounts, 123 II]., 122, 
and 13 N. E., 163: “ The Pinkney bill was filed by certain prop- 
erty owners, taxpayers, as representatives of a class though not for- 
mally stating that it is filed on behalf of all other taxpayers in the 
town, yet it constantly refers to them and the interest in questions in- 
volved. The present suit was begun by Harmon and others, also tax- 
payers and property owners of the town, as representatives of the 
same class for whose benefit the Pinkney bill was filed. The com. 
plainants in this proceeding were represented by the complainants in 
in the former suit and are therefore bound by the decree therein 
entered. ‘The remedy in suits of this character here indicated is in 
the interest of a class of individuals having common rights that need 
protection, and in the pursuit of that remedy, individuals have the 
right to represent the class to which they belong. This jurisdiction, 
in some respects, rests on the principles of a proceeding in rem. We 
therefore think that there is sufficient identity between the parties 
filing the present bill and those who filed the bill in the Pinkney case 
to justify the pleading of the decree entered there as res adjudicata 
in this case. 

The views herein expressed are sustained by the following author- 
ities : 

State v. R. R. Co., 13 S. C., 290. 

Terry v. Town of Waterbury, 35 Conn., 526. 
Sabin v. Sherman, 28 Kan., 289. 

Smith v. Swormstead, 16 How., 303. 


The suit by the taxpayers, on which the county commissioners of 
Boone county were made parties, is binding upon the county. In the 
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ease of Scotland County against Hill, 112 U.5S., 185, this court, speak- 
ing through Justice Waite, says. ‘The suit, although brought by 
citizens and taxpayers of the county, was in fact, the same as though 
brought by the county members to test the validity of the subscription 
which had been made to the stock of the Company and the power of 
the county court to bind the county to pay the bonds, which it was 
proposed to issue for the subscription. The county, which is itself a 
party through the justices of the county court, which in Missouri is 
the governing power and represents the county in all such matters,” 
The suit was about the bonds and the liability of the county thereon. 
The decree was in accordance with the prayer of the bill and evidently 


concludes both Metz and the railroad company. 


ADJUDICATION. 


In the case of Corcoran v. Canal Co., 94 U. S., 744, the court say : 
“ It is said that Corcoran and his co trustees, the Canal Company and 
the state of Maryland, were all defendants to that suit, and that as 
between them no issue was raised by the pleadings on this question, 
and no adversary proceedings were had. The answer is, that in 
chancery suits, where parties are often made defendants because they 
were not joined as plaintifts, who are yet necessary parties, it has long 
been settled that adverse interests, as between co-defendants, may be 
passed upon and decided, and if the parties have had a hearing and 
an opportunity of asserting their rights, they are concluded by the 
decree, as far as it affects rights presented to the court, and passed 


upon by its decree.” 


In the case of Harmon et al. v. Auditor of Public Accounts and 
others, 123 Lll., page —, found in 13 Northeastern Rep., 161, the 
law on this subject is thus stated in Freeman on Judgments, 3d Ed., 
Sec. 178, “ A judgment against the county or its legal representatives 
in a matter of general interest to all its citizens is binding upon the 
latter though they are not parties to the suit. A judgment for a sum 
of money rendered against the county imposes an obligation against 
the citizens which they are compelled to discharge ; every taxpayer is 
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a real though not a nominal party to such judgment. It is claimed, 
however, that the Pinkney suit is to he regarded as a controversy 
between complainants, taxpayers therein on one side and the defend- 
ants therein on the other side, and not merely a controversy between 
the defendants, the railroad company and the town. The court say 
“The proceedings instituted by Pinkney and others, taxpayers, was 
a chancery proceeding ; the present proceeding is also on the chancery 
side of the court. Where the action is at law the bill alleges: 
‘Your said orators and the other taxpayers of said town will suffer 
injury if your said orators and the other taxpayers of said town and an 
attempt to deprove your orators and the other taxpayers of said town 
of their property and take the property of your orators and said other 
taxpayers of said town for a private use without compensation ; that 
the town be restrained from collecting said taxes upon the taxable 


property of said town.’ ”’ 


In the case of Belot vy. ———,7 Wallace, 619, the court say: 
“The principle of res adjudicata reaches further, not only to the 
questions of fact and law which were decided in the former suit, but 
also the grounds of recovery or defense which might have been but 


were not presented,” 


Lewis v. Brown Township, 109 U.S., 162. 
Scotland Co. v. Hill, 112 U.S., 183. 


In the case ef Lyon v. Perrin Mfg. Co., 125 U.5S., 698, which is a 
plea in bar to a suit and the former judgment plead, after entitling 
the case is in words as follows: “This cause coming on for hearing, 
and being submitted to the court upon bill, answer and replication, 
and having been duly considered, the court finds, adjudges and de- 
crees that the equity is with the defendant; that the bill of complaint 
be dismissed and the defendant recover costs to be taxed.” The coart 
say: “This is the record to which the court must look, and not to the 
statement of the clerk of the court made two years afterward, This 
decree on its face is absolute in its terms as an ajudication of the 
merits of the controversy, and therefore constitutes a bar to any fur- 


ther litigation in the same subject between the same parties.” The 
court then quotes in support of this, Durant v. Essex Co., 7 Wallace, 
101 and 109, and says: “ Where words of nullification such as ‘* with- 
out prejudice’ or other terms indicating a right or privilege to take 
further legal proceedings on the subject do not accompany the decree, 


’ Quotes likewise Bige- 


it is presumed to be rendered on its merits.’ 
low v. Winslow, 1 Grey, 299 and 301. The court in that case say : 
** Sometimes indeed a party plaintiff in equity who, because he is not 
prepared with proof or for other reason desires not to go into a hear- 
ing, but rather to have his bill dismissed, or a non-suit, in an action 
at law, may be allowed to do so; but we believe the uniform practice 
in such cases is to enter ‘dismissed without prejudice.’” Likewise 
Cvooper Equity Pleading, 270, as follows: “A plea in bar constituting 
a dismissal of a former appeal is conclusive against a new bill if the 
dismissal was upon hearing, and if that dismissal be not in direct 
terms without prejudice. See Story’s Equity Pleading, sec. 793, and 
authorities there cited. The court then say: “ The authorities to sus- 
tain this view of the case might be multiplied, but those cited are 
sufficient and demonstrate the uniform rule. It is clear to this court 
that the decree duly dismissing the bill is in harmony with the law 


and is therefore aftirmed.’’ 


The technical objection urged, that it does not appear that Clark 
had $500 of taxable property, has nothing to do with a case of this 
kind, because the same objection would show that the plaintiffs have 
no jurisdiction. The jurisdiction is determined by the amount of 


taxes In controversy. 


The record showing jurisdiction, and the demurer a general one— 
and showing the decree on its merits (of dismissal), if not changed in 
the court where it is made or appealed from, is res adjudicata. 

Case v. Beauregard, 101 U. S8., 692. 
Mercer v. Hacket, 1 Wal., 83. 
House et al. v. Muilen, 22 Wal, 42. 
Hughes v. U. 8.,4 Wal., 236. 
Gaylord vy. Keishaw, 1 Wal., 81. 


Durant v. Essex Co., 7 Wal., 109. 
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This is a judgment which is conclusively presumed to be upon the 
merits, and is a final determination of the controversy. 


Foot v. Gibbs, 1 Gray, 413. 
Burrowscale v. Tuttle, 5 Allen, 377. 
Butler v. Fayette Co., 46 Lowa, 328. 
Jarvis v. Mitchell, 99 Mass., 531. 

2 Comstock, 113. 


JURISDICTION. 


On page 14 of their printed brief complainants raise the point that 
the allegations in the complainant’s bill as to where an action was 
brought by a stockholder for the company, are not sufficient to give 
the court jurisdiction. ‘This has never been raised before, and as I 
have simply got the brief I will make reply to it. We think the al- 
legations in the petition are sufficient; much stronger than were 
usually put in petitions of this nature prior to equity rule 94 of this 
court. The allegation that you requested the board of directors of 
said company to take efficient measures to protec’ it from illegal ex- 
action of taxes claimed, which request the said board refused, and the 
said company by its proper officers before the filing of the original 
bill herein proposed and was about to pay the said illegal taxes. 
Now that is pretty general; but it was all that was thought to be 
necessary prior to the new departure of tlis court in the case cited by 
my friend, and in that case this court gives its reasons, and have 
since embodied them in rule 94. There was no evidence taken upon 
this case only incidentally. That decision in 104 U.S. is made in 
the case itself; the jurisdiction of the circuit court was determined 
when it rendered up the judgment in question, and that is not here 
for review now; the case is not here for review; but it is simply 
whether there was any authority in procuring its entry. I append 
some cases to show what has been held to be good and upon which 
judgments have been founded. It certainly was not the intention of 
this court in making the decision in 104 U. 8. to at the same time 
declare the innumerable cases which it speaks of there as being im- 
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properly brought and as having been finally litigated in the U. 8. 
courts as being mere nullities, because they did not allege as much 
after the careful opinion of this court has believed to be necessary to 
entitle a stockholder to go into a court of equity. My understanding 
is that this court has held that whether a case has equity in it or not 
must be raised as the case was at the earliest opportunity; you cannot 
wait until you come to a judgment, and after the judgment is entered 
then attack collaterally the proceeding, attack it asa nullity and 
come in and show that there was no equity in the case which another 


court had decided that there was equity in. 


The case of Hunnewell v. Burlington & Mo. River R. R. Co., 3 
Dillon, 313, is where a stockholder brought two suits and where in 
the court below the question of jurisdiction was raised in both of 
them. This is what the court say about jurisdiction, page 314: 
“This is a bill to restrain the collection of taxes levied upon the land 
granted by congress to defendant railroad company, it is filed by the 
plaintiff as a stockholder of the company after he had represented to 
the board of directors the impropriety of paying the taxes and re- 
quested them to bring an action to enjoin their collection or otherwise 
take efficient measures to protect it therefrom and after they had 
declined to do so because it would be a difficult and unpopular step to 
tale.” In that case the decision was in favor of both; see 319. The 
result is that the bill which relates to counties for the first 140 miles 
of defendant Co.’s road must be dismissed, and the bill in the second 
vase as to lands west of the west line of range 7 in Clay county, 
where the road was not completed until the fall of 1872 must be sus- 
tained, and the injunction made perpetual as to lands east of said west 


line of range 7 in Clay county, the bill must be dismissed. 


One of these cases, if not both of them, was brought to this court and 
decided in 22 Wallace, see Hunnewell v. Cass Co., 464. The court 
affirmed the decision below. I am not certain whether the decision 
in favor of the company west of range 7, in Clay county was brought 
here by the counties, or not; but the other was, and they affirmed it. 
Now, it would hardly do to say that that decree was a nullity or that 
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the decree of the lower court was a nullity. The question of juris- 
diction was raised in the lower court and decided in favor of jurisdic- 
tion. That ended it. 


The case of Parmlee v. R. R. Cos., or rather the numerous cases 
of Parmlee v. R. R. Co., Amos Paul v. R. R. Co., Bailey v. R. R. 
Co., and St. John v. R. R. Co., 3 Dillon, 113; on page 14 the court 
say : Non-resident stockholders ,in the St. Louis, Iron Mountain & 
Southern Railway Company, Pacific Railway Company, Atlantic 
Railway Company, the Missouri, Kansas & Texas Railway Company, 
and the Chicago & Southeastern Railway Company, corporations 
chartered and organized and operating their roads under the laws of 
the state of Missouri, filed in the circuit courts bills in equity for re- 
lief against illegal and excessive taxation.” On page 28, the allega- 
tions to give jurisdiction or to show equity is as follows: “ That after 
the said illegal and unauthorized assessment was made, vour orators 
applied to and demanded of said railroad company, its board of di- 
rectors and the defendants composing said board, that they should at 
once institute proceedings in the proper courts to prevent the collec- 
tion of said taxes and the waste of said property, and to have said 
assessment and levy of said taxes set aside and annulled; the said 
company and its directors, have and did refuse so to do, or to take 
any action whatever in the premises, and have declared their inten- 
tion not to resist the collection. 


On this the respondents, on page 31, reply: respondents deny that 
the complainants or any one demanded of said railroad company, its 
board of directors, and the defendants composing said board or any 
of them that they should institute proceedings in the courts to pre- 
vent the collection of said taxes and to have the assessment and levy 
of said taxes set aside and annulled, and the respondents allege that 
any such pretended demand and refusal, if made, was not in good 
faith, but was a mere subterfuge for the purpose of giving to the 
United States court jurisdiction in the premises. That was a case in 
which the board of equalization doubled the assessment, and the alle- 
gations were that the board fixed the value of the road at $6,268,334, 


(67) 


and that this is three times the actual cost and value of the road. 
The law then was in Missouri that the various county courts were 
the bodies to assess railroad property, and that the state board was 
merely a board of equalization, and that the assessment was void as 
far as that was made, but that that made by the county was good, and 
decided that they would grant an injunction against the state board’s 
assessment upon payment of the other; and on page 36 the court say . 
‘* Upon agreement of counsel as to the amount to be paid under the 
foregoing, the court made an order applicable to each of the railroad 
companie; concerned, by which some sixty per cent of the amount 
assessed against each of them was to be paid by the 2d of January. 
Afterward, to-wit, as reported in 4th Dillon, page 35, that injunction 
was made perpetual, so far as the amount to be paid or the amount 


enjoined was concerned ; the decree was one by consent. 


I have hastily gathered together some five or six cases, in two of 
them where this same Hunnewell was the party, and which was de- 
cided in this court. Its decision in the first case gave to the counties 
over $100,000, or ordered the counties to pay over $100,000 of taxes. 
In the second case they enjoined and removed tax liens on several 
hundred thousand acres of land, and they have been acted upon, the 
titles have been procured with the understanding that the judgment 
was not a nullity. As in the case at bar, it has become a rule of prop- 
erty ; hundreds of thousands of acres of land have been sold and 
deeded, relying upon this decree; hence, we do not suppose that this 
court will hold that this decree is a nullity simply because the allega- 
tions do not come up to what the exigencies of to-day demand they 
should. 


This court, in order to protect itself, some time after the decree in 
question, adopted a different rule as to what was necessary for a stock- 
holder to allege to get into a court of equity; this does not disturb 


prior decree. 


T. M. MARQUETT, 
Solicitor for Defendant. 
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REDFIELD VS. BARTELS—BARTELS VS. REDFIELD. 


1 UNITED STATES OF AMERICA, 88? 


The President of the United States to the judges of the circuit court of 
the United States for the southern district of New York, greeting : 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 
George I. W. Bartels, E. E. Francois and P. A. H. Renauld, plaintiffs, 
and Constance C. Redfield & ano., executors, &c., defendants, a manifest 
error hath happened to the great damage of the said Constance C. Redfield 
& ano., executors, &c., as by their complaint appears: We being willing 
that the error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that under your seal, distinctly and 
openly, you send the record and proceedings aforesaid with all things con- 
cerning the same, to the Supreme Court of the United States, together with 
this writ, so that you may have the same at Washington on the third 
Monday of October term, eighteen hundred and eighty-seven, in the said 
Supreme Court, to be then and there held that the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further to be 
done thereon to correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness, the honorable Morrison R. Waite, Chief-Justice of the said 
Supreme Court, the 6th day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-seven. 

TrmotHy GRIFFITH, 
Clerk. 


The forgeoing writ is hereby allowed. 
, KE. H. LAcoMBE, 
Circuit Judge. 


bo 


Unirep STaTEs OF AMERICA, 
Southern District of New York, ss: 


| I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New Y ork, in the second circuit, by 
virtue of the foregoing writ of error, and in obedience thereto, do hereby 
certify that the following pages numbered from five to three hundred and 
sixty-nine inclusive contain a true and complete transcript of the records 
and proceedings had in said court in the case of Constance C. Redfield and 
Frank B. Redfield, executors, &c., of Heman J. Redfield, deceased, plaint- 
iffs in error, against George F. W. Bartels, Peter A. H. Renauld, and 
Emanuel E. Franoois, defendants in error as the same remain of record 
and on file in said office. 

In testimony whereof, I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York in the second circuit this fifteenth day of October, in the year of our 
Lord, one thousand, eight hundred and eighty-seven, and of the independ- 

ence of the United States the one hundred and twelfth. 

[SEAL. | TimotHy GRIFFITH, 
Clerk. 

3951 


2 REDFIELD VS. BARTELS-—BARTELS VS. REDFIELD. 


(Indorsed:) O. S. 1596, U. S. Supreme Court. Constance C. Redfield 
«& ano., executors, etc., plaintiffs in error, against George F. W. Bartels et 
al., defendants in error. Writ of error. Due service of a copy of the 
within writ of error is admitted this 6 day of Oct., 1887. Marsh, Wilson 
& Wallis, attorneys for defendants in error, per A. W. Griswald, counsel. 
U.S. Circuit Court. Filed, Oct. 6, 1887. Timothy Griffith, clerk. 


3 UNITED STATES OF AMERICA, 88 


The President of the United States of America, to the judges of the circuit 
court of the United States for thesouthern district of New York , greet- 


ing : 


Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said circuit court, before you, or some 
of you, between George I’, W. Bartels, Peter A. - Renauld, ‘and Emanuel 
E. Francois, plaintiffs in error, and Constance C. Redfield and Frank B. 
Redfield, executors, &c., of Heman J. Redfield, “deceased, defendants in 
error, a manifest error hath happened, to the great damage of the said 
George F. W. Bartels, Peter A. H. Renauld, and Emanuel E. Francois, 

laintiffs in error, as is said, and as appears by their ew mand We, 
Sine willing that such error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, and then, under your seal, 
distinctly and openly, vou send the record and proceedings aforesaid, with 
all things concerning the same, to the justices of the Supreme Court of the 
United States, at the Capitol in the city of Washington, together with this 
writ, so that you have the same at the said place, before the justices afore- 
said, on the third Monday of October term, 1887, that the record and pro- 
ceedings aforesaid being inspected, the said justices of the Supreme Court 
may cause further to be done therein, to correct that error, what of right 
and according to the law and custom of the United States ought to be 
done. 

Witness the honorable Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this 10th day of October, in the year of our 
Lord one thousand eight hundred and eighty-seven, and of the Independ- 
ence of the United States the one hundred and twelfth. 

TrmortHy GRIFFITH, 
Clerk of the Circuit Court of the United States of America, 
for the Southern District of New York, in the Second Circuit. 


The within writ is allowed. 


E. Henry LAcCoMBE, 
Circuit Judge. 


4 UniTep SrTaTes OF AMERICA, 
Southern District of New York, 8s : 
I, Timothy Griffith, clerk ofthe circuit court of the United States of Amer- 
ica, for the southern district of New York, in the second circuit, by virtue 
of the foregoing writ of error, and in obedience thereto, do hereby certify, 


REDFIELD VS. BARTELS——BARTELE VS. REDFIELD. 8 


that the following pages, numbered from five to three hundred and sixty- 
nine, inclusive, contain a true and complete transcript of the records and 
proceedings had in said court in the case of George F. W. Bartels, Peter 
A. H. Renauld, and Emanuel E. Frangeois, plaintiffs in error, against Con- 
stance C. Redfield and Frank B. Redfield, executors, &c., of Heman J. 
Redfield, deceased, defendants in error, as the same remain of record and 
on file in said office. 

In testimony whereof, I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York, in the second circuit, this fifteenth day of October, in the year of 
our Lord, one thousand eight hundred and eighty-seven, and of the Inde- 
pendence of the United States the one hundred and twelfth. 

[SEAL. | TrmoTHy GRIFFITH, 

Clerk. 


(Indorsed): O. S. 1596. U.S. Supreme Court, George F. W. Bartels 
et al., pffs. in error, 0. s. 1596, vs. Constance C. Redfield, et al., exrs., &e., 
dfts. in error. Writ of error. Marsh, Wilson, and Wallis, pr. A. W. 
Griswold, attys. for plfts. in error, 155 Broadway, New York. Due service 
of a copy of within writ of error is hereby submitted. Dated 1887. A 
copy of the within paper has been this day received at this office. Oct. 10, 
1887. Stephen A. Walker, U.S. Attorney. U.S. Circuit Court. Filed 
Oct. 10, 1887. Timothy Griffith, Clerk. 
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5 N. Y. supreme court. 


GEORGE F. W. BarTELs, E, E. ee | 
Q 


P. A. H. Renauld, Summons for a money 


agatnet demand on contract 
HeMAN J. REDFIELD, LATE COLLECTOR OF | 
the port of New York. } 


(Com. not Ser.) (Internal-revenue stamp, 50 cts.) 
To the defendant ‘ 

You are hereby summoned and required to answer the complaint in 
this action, which will be filed in the office of the clerk of the city and 
county of New York, at the City Hall, in said city, and to serve a copy 
of your answer to the said complaint on the subscribers at their office, 
No. 39 Nassau street, in the said city, within twenty days after the service 
of this summons on you, exclusive of the day of such service, and if you 
fail to answer the said complaint within the time aforesaid, the plaintiffs 
in this action will take judgment against you for the sum of fifteen hun- 
dred dollars, by order of court of January 8, 1881, increased to twenty 
thousand dollars and interest from date of payment, besides the costs and 
disbursements of this action. 

Dated November 12, 1865. 

KAUFMANN, FRANK & WILCOXSON, 
Plaintiffs’ Attorneys. 


6 (Endorsed): N. Y. supreme court. George F. W. Bartels et al., 
vs. Heman J. Redfield, late collector, &c. Summons. Kaufmann, 
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4 REDFIELD VS, BARTELS-—BARTELS VS. REDFIELD. 


Frank & Wilcoxson, plaintiffs’ attorneys. I hereby admit due service on 
me of a copy of within summons, at Batavia, Genesee Co., N. Y., this 16th 
day of November, 1863, Heman J. Redfield, defendant. 


7 Supreme court, State of New York. 
HemMAN J. REDFIELD 
ads. Notice of appearance. 


GreorGE F, W. BarTELs «& AL. 


Str: You will please take notice that I am retained by, and appear as 
attorney for, Heman J. Redfield, the defendant in this action, and demand 


-service of a bill of particulars of the plaintiffs’ claim herein, and a copy of 


their complaint, upon me, at my office in the U.S. court buildings, Nos. 
41 and 43 Chambers street, in the city of New York. 
Yours, &e., 
E. DELAFIELD SMITH, 
Attorney for Defendants. 


To K. F. & W., Esqs., Plaintiffs’ Attorneys. 


(Endorsed :) N. Y. supreme court. H. J. Redfield ads. Geo. F. W. 
Bartels & al. Notice of appearance. E. Delafield Smith, defendant’s 
attorney. 


8 The President of the United States of America to the judge of the 
supreme court of the State of New York, greeting: 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second circuit, 
shall be certified of a certain cause commenced before you, against H. J. 
Redfield, defendant, by G. F. W. Bartels and al., plaintiffs, do therefore 
command you that the record and proceedings in the said cause you dis- 
tinctly net § openly send to the said circuit court, at the city of New York, 
on the 5th day of March, 1864, as fully and amply as the same are remain- 
ing before you, by whatever names the said parties may be called therein, 
together with this writ, that our said court may cause to be further done 
thereupon what of right ought to be done. 

Witness, Roger B. Taney, esquire, Chief-Justice of the Supreme Court 
of the United States, the 20th day of February, in the year one thousand 
eight hundred and sixty-four. | 

[L. 8. ] KENNETH G. WHITE, 

Clerk. 
E, DELAFIELD SMITH, 
Defendant's Attorney. 


9 (Endorsed :) U.S. circuit court. Redfield ads. G. F. W. Bartels 

&al. Copy certiorari. E. Delafield Smith, defendant’s attorney. Sir: 
Take notice that the within is a copy of a certiorari this day issued out of 
the circuit court of the United States for the southern district of New York. 
New York, February 20, 1864. Yours, &., E. Delafield Smith, defend- 
ant’s attorney. 


REDFIELD Vs. 


BARTELS-——BARTELS VS. REDFIELD. 


10 Circuit court of the United States for the southern district of New 
York. - 


GEORGE F, W. BARTELS ET AL., PLAINTIFFS, ) 
against | 

HeEMAN J. REDFIELD, LATE COLLECTOR | 
of the port of New York, defendant. 


SOUTHERN DISTRICT OF NEW YORK, 88: 


The plaintiffs, by Kaufmann, Frank & Wilcoxson, their attorneys, come 
here into court and suggest and give the court now here to understand and 
be informed that heretofore, to wit, on the 14th day of November last past, 
an action was commenced in the supreme court of the State of New York in 
and for the city and county of New York, according to the laws of the 
State of New York, and the rules and practice of said court in such 
case made and provided, in favor and in the name of the said plaintiffs 
against the defendant herein, upon and for the same cause of action herein- 
after set forth, and the summons therein was filed in the office of the clerk 
of the city and county of New York, he being also the clerk of the supreme 
court, on the 14th day of November, 1863. 

That the defendant afterwards, by E. Delafield Smith, esq., his 
11 attorney, duly appeared in said action, and such proceedings were 
thereupon had that afterwards on the 20th day of February, in the 
year of our Lord one thousand eight hundred and sixty-four, ‘the said 
action was in due form of law removed by writ of certiorari, for farther 
prosecution and trial, into this court, according to the act of Congress i in 
such case made and provided, and the clerk of the said supreme court 
did thereupon return the said writ, with the summons aforesaid, and did 
file the same in this court, according to the course and practice of thig 
court, which allegations and suggestions the defendant does not deny, but 
admits the game to be true. 

Wherefore let the further proceedings and trial in this action against 
the defendant be continued in this court. 

And the plaintiffs now, according to law, by their attorneys aforesaid, 
complain of the defendant herein in a plea of trespass on the case. 

For that whereas the said defendant, on the 14th day of November, 
1863, at the City of New York, in the southern district of New York 
aforesaid, was indebted to the said plaintiffs in the sum of $1,500 dollars 
by order of court of January 8th, 1881, increased to twenty thousand 
dollars and interest from date of payment, lawful money of the United 
States of America, for money before that time lent and advanced by the 
said plaintiffs to the said defendant, and at the special instance and request 

of said defendant. And for other moneys by the said plaintiffs 
12 before that time paid, laid out, and expended for the said defend- 

ant, and at the request of the said defendant. And for other 
money by the said defendant before that time had and received to and for 
the use of the said plaintiffs. And being so indebted, the said defendant, 
in consideration thereof, afterwards, to wit, on the same day and year, and 
at the place aforesaid, undertook, : and then and there faithfully promised 
the said plaintiffs well and truly to pay unto the said. plaintiffs the said 
sum of money in this court mentioned, when the defendant should be 
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thereunto afterwards requested. And whereas, also, the said defendant, 
afterwards, to wit, on the same day and year, and at the place aforesaid, 
accounted, together with the said plaintiffs, of and concerning divers other 
sums of money before that time due and owing from the said defendants 
to the said plaintiffs, and then and there being in arrear and unpaid, and 
upon such accounting the said defendant then and there was found to be 
in arrear and indebted to the plaintiffs in the*further sum of $1,500 dol- 
lars, of lawful money as aforesaid ; and being so found in arrear and in- 
debted to the said plaintiffs, the said defendant, in consideration thereof, 
afterwards, to wit,on the same day and year, and at the place afore- 
said, undertook, and then and there faithfully promised the said plaintiffs, 
well and truly to pay unto the said plaintiffs the said sum of money last 
mentioned, when the said defendant should be thereunto afterwards re- 
quested. Nevertheless the said defendant (although often requested, &c.), 

has not yet paid the said several sums of money above mentioned, or 
13 any or either of them, or any part thereof, to the said plaintiffs, but to 

pay the same or any part thereof to the said plaintiffs has hitherto 
wholly refused and still does refuse, to the damage of the said plaintiffs of 
1,500 dollars, by order of court of January 8, 1881, increased to twenty 
thousand dollars and interest from date of payment. And therefore the 
plaintiffs bring suit, &e, 

KAUFMANN, FRANK & WILCOXSON, 
Plaintiffs’ Attorneys, 39 Nassau Street. 


(Endorsed :) U.S. cireuit court. G. F. W. Bartels, et al., plaintiffs, vs. 
Heman J. Redfield, late collector of the port of New York, defendant. 
Declaration. Take notice that on filing a declaration in this cause, with 
a copy of which you are hereby served, a rule has been entered in the book 
of common rules, kept. in the office of the clerk of this court, requiring 
the within-named defendant to plead to said declaration within twenty 
days after service of a copy of said declaration, and a notice of said rule 
or judgment on his attorney. 

New York 186 

KAUFMANN, FRANK & WILCOXSON, 
Plaintiffs’ Attorneys, 39 Nassau street. 


To E, DELAFIELD Siru, Esq., 
Defendant's Attorney, 41 Chambers street. 


Service of a copy of within is hereby admitted. | 
kK. D.S., 
Defi ndant’s Attorney. 
New York, March 30, 1864. 


14 United States circuit court, southern district of New York. 
HEMAN J. REDFIELD 
» ads. > Plea. 


G. F. W. Barre Ls, Et AL. } 


And the said defendant, Heman J. Redfield, by E. Delafield Smith, his at- 
torney, comes and defends the wrong and injury, when, &c., and says that 


a 


REDFIELD VS. BARTELS-—BARTELS VS. REDFIELD. 


he did not undertake and promise, in manner and form as the said plaint- 
iffs in this suit have above thereof declared against the said defendant, 
and of this he puts himself upon the coantry, and the said plaintiffs do 
the like, Ke. 

k. DELAFIELD SMITH, 

, Defendant's Attorney. 
To K., F. & W., Esq., 


Plaintiffs’ Attorneys. 


(Endorsed :) U.S. circuit court. Heman J. Redfield, ads. G. F. W. 
Bartlets et al. Plea copy. E. Delafield Smith, attorney for defendant. 
Due service of a copy of within is hereby admitted. New York, April 
20th, 1864. You will please take notice that the plea of the defendant in 
the above cause, of which the within is a-copy, was this day filed in the 
office of the clerk of the U.S. circuit court for the southern district of 
New York. New York, April 20th, 1864. EE. Delafield Smith, defend- 
ant’s attorney. To esq., plaintiffs’ attorneys. 


15 TuHurspDay, April 21st, 1864. 
The court meets pursuant to adjournment, and is opened by 
proclamation. 
Present, Hon. Judge Hall. 


aufmann, Frank & Wileoxson, $5,000. E, 


JAMES BENKARD ET AL, \ K 
D. Smith. 


a. 
Heman J. ReEpDFIELD. } 


On motion of Mr. Wilcoxson, ordered inquest. 

Jurors sworn: Edward Moore, Edward W. Ketchum, Joseph M. 
Greely, Franz C. Kiettas, Joshua Monroe, Patrick A. Bowen, Joseph F. 
Brush, Waldo Phillips, Godfrey Biering, F. Reineking, Peter Berg, 
Thomas D. Stetson. 

By consent of counsel the jury find a verdict for the plaintiffs in the 
above-entitled action for excess of duty with interest thereon illegally ex- 
acted from plaintiffs, and paid under protest to defendant, and not barred 

by the statute of limitations, on commissions over one and one-half 
16 per centum on merchandise imported by the plaintiffs at New York, 

from Great Britain ; on commissions over two percentum on merchan- 
dise imported by plaintiffs at New York from the Continent of Europe 
(except Paris) ; on the discount of two and one-half per centum disallowed on 
linens imported at New York from Ireland ; on charges on merchandise 
imported at New York from Ireland ; on charges on merchandise im- 
ported at New York for the transportation of the goods from the interior 
of the country by railroad or water carriage incurred prior to the time of 
exportation ; on coastwise and transportation charges from Ireland and 
Scotland to England on merchandise imported at New York from Ireland 
and Scotland via England ; and on additions to make market value of 
said merchandise at London and Liverpool ; on transportation charges 
from the Continent of Europe to Great Britain, on merchandise imported 
at New York from the Continent of Europe via Great Britain ; on mer- 
chandise imported by the plaintiffs at New York, and invoiced in Bremen 
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Thalers, by the Bremen Thaler having been computed in assessing cuties 
at a higher rate than seventy-one cents, the rate at which it should by law 
have been computed ; the amount of excess of duties exacted from the 
plaintiffs, and paid by the defendant, and embraced in the plaintiffs’ bill 
of particulars to be adjusted by the clerk of the court or his deputy. It 
is expressly stipulated that in case it shall appear on the adjustment or 
otherwise in any case that the suit was not brought within the time pre- 
scribed by statute of limitations, or that the question of time- 
17 liness of protest, or the question of a sufficiency of a continuous or 
prospective protest shall be involved, the verdict shall be opened 
and opportunity to appeal be given to, and at the option of the district 
attorney. 
A certificate of probable cause to be entered in each case. 
The right to appeal or writ of error as above not to be reserved to the 
district attorney, unless the amount involved be sufficiently large to allow 
such writ of error. 


G. F. W. BARTELS ET AL. 
vE. The same counsel, jury, and a like verdict. 
THE SAME. 


SAME. 
C. E. BorsporFF ET AL. 
v8, 
SAME. 


H, HoLTHAvUsEN 
vs. The same counsel, jury, and a like verdict. 
bere same counsel, jury, and a like verdict. 


_ (Endorsed:) U. 8. cireuit court. South. district of New York. G. 
F. W. Bartels et al vs. Heman J. Redfield, and other cases. Verdict, 
April 21, 1864. 


18 THurRSsDAY, March 16th, 1865. 
The court meets pursuant to adjournment, and is opened to proc- 


lamation. 
Present. Hon. Judge Shipman. 
In the matter of the adjustments of suits against the collector of cus- 


toms. 

Ordered, That all the orders heretofore made by this court, referring 
certain suits against the collector of the port of New York to the clerk of 
this court for adjustment, be and the same are here by revoked, except as to 
sich cases the adjustment of which has actually commenced before him. 


(Endorsed:) Bartels v. Redfield. Copy order revoking references to 
clerk. March 16, 1865. 


19 SATURDAY, July 1st, 1865, 
Before the Hon. Samuel Nelson, at Cooperstown. 


In the matter of the adjustments of suits against the collector of cus- 
toms of New York. 
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Ordered, That all suits in which Kaufmann, Frank & Wilcoxson are 
attorneys of record for the plaintiffs, references to the clerk in which have 
been revoked, by the order of March 16th, 1865, be and the same are 
hereby referred to the collector of the port for adjustment. 

(Endorsed :) Bartels vs. Redfield. Copy order referring certain suits to 
collector. July 1, 1865. 


20 United States circuit court, southern district of New York. 


G. F. W. BARTELS AN x - " 
: ae — ) October 18th, 1869. E. 


» Delatield Smith, plaintiffs’ 
HeEMAN J. REDFIELD, LATE COLLECTOR OF | ald » | 3 


» oe 7 attorney. 
the port of New York. : 


On reading and filing a consent in writing signed by Kaufmann, 
Frank & Wilcoxson, esquires, attorneys for the above-named _ plaintiffs, 
and on motion of E. Delafield Smith: 

Ordered, That the said E. Delafield Smith be substituted in the place 
of the said Kaufmann, Frank & Wilcoxson, as attorney for the said 
plaintiffs. 


21 At a term of the circuit court of the United States of America, 

for the southern district of New York, in the second circuit, held 
at the United States court-rvoms, in the city of New York, on Friday, 
the twentieth day of November, in the year of our Lord one thousand 
eight hundred and seventy-four. , 


Present, the honorable Samuel Blatchford, district judge. 
Verdicts, April 19th, 1864. 


A. ALDRIDGE ET AL. 
vs. . And other cases. 
Heman J. REDFIELD, } 


Verdicts, April 21st, 1864. 


Geo. F. W. BARTELS ET AL. 
vs. And other cases. 
HemAN J. REDFIELD, if 


On motion of E. Delafield Smith, of counsel for the respective plaint- 
iffs in the above-entitled causes, Geo. Bliss, esq., U.S. attorney, 
22 appearing for the several defendants. 

[It is ordered, That the referee therein, in adjusting any of the 
above causes, shall not exclude from his report any item or items for the 
reason that said item or items were paid more than six years before the 
commencement of suit, unless it shall appear that the statute of limitations 
was duly pleaded by the defendant in each case, and the referee ininstructed 
to include such items in his reports and statements unless the statute has 
been pleaded. 

But the defendant may, within thirty days after the service of bills of 
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particulars in the cases in favor of C. E. Borsdorff et al., William Loes- 
chigk et al., and J. A. Ubsdell et al., make such application as he may 
be advised, with a view of procuring to be determined the question, whether 
the actions in favor of the same plaintiffs, in which A. W. Griswold is 
attorney, and those named herein are all entitled to be maintained against 
the defendant, and if all are not entitled to be so maintained, then of de- 
termining which shall be so maintained, and no proceedings shall be taken 
in such mentioned actions until said thirty days have expired. 


(Endorsed:) U.S. circuit court. South. dist. of New York. George 
F. W. Bartels et al. vs. Heman J. Redfield & other cases. Order in- 
structing referee, &c. A. W. Griswold, of counsel to pl’ff. 


23 United States circuit court, southern district of New York. 
G. F. W. BaRTELs ET AL. |) September 26, 1878. 
vs. | Wm. Nelson Crom- 


HeMAN J. REDFIELD, LATE COLLECTOR OF { well, attorney for 
the port of New York. plaintiffs. 


On reading and filing the consend in writing of the attorneys in fact 
(Josephine Douglas and Malsolm Douglas, as executors, &c.) of the above- 
named plaintiffs, and the motion of William Nelson Cromwell, ordered 
that the said Wm. Nelson Cromwell be and he is hereby substituted in the 
place and stead of E. Delafield Smith, dec’d, as attorney for the said 
plaintiffs. 


24 U.S. cireuit court, southern district of New York. 
GEORGE F. W. Barres, E. E. FRA MOOI, } 
and P. A. H. Renauld. 


vs. 
HEMAN J. REDFIELD. 


4 
wees eee eee 


GEORGE F. W. Barress, P. A. H. RENAULD, ) 
and E, E. Francois. | » ee 
QM. S. 1625. 
Us | 
| 
AvuGustus SCHELL. | 


On reading and filing the annexed authority of Renauld, Francois & 
Co., the above-named plaintiffs, dated January 27th, 1880, addressed to 
Marsh, Wilson & Wallis. Now on motion of Marsh, Wilson & Wallis, 
it is ordered that the said Marsh, Wilson & Wallis be, and they are hereby, 
substituted as attorneys of record for the plaintiffs in the above entitled 
actions in place of E. Delafield Smith, deceased. 

Dated January 29th, 1880. 

SAM’L BLATCHFORD. 


(A copy.) 
(SEAL. | | JoHN I. DAVENPORT, 
Clerk. 
25 (Endorsed:) U. S. circuit court. Southern dist. New York. 


George F. W. Bartels & ors. vs. Heman J. Redfield, George F. W. 
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Bartels & ors. vs. Augustus Schell. Order. Marsh, Wilson & Wallis, 
pl’fts’ att’ys. Service of a copy of the within order and notice is hereby 
admitted. Dated February 6, 1880, Stewart L. Woodford, U. 8. attor- 
ney, att’y for def’t. Please take notice that the within is a copy of an 
order this day entered in the within entitled actions, substituting us as the 
attorneys of the plaintiffs therein in the place and stead of E. Delafield 
Smith, deceased. Dated January 29th, 1880. Yours, &c., Marsh, Wil- 
son & Wallis, att’ys for pl’fis. To Stewart L. Wo ulford, CSq., U.S. dis- 
trict attorney, post-office building, New York City. 


26 U. S. cireuit court, southern district of New York. 


GEORGE F. W. Barrets, E. E. FRAncois, ) 
and P. A. H. Renauld | ——r 
pani gs mean O. S. 1596. 
vs. 3 oT 
) 


HeEMAN J. REDFIELD. 


GEoRGE F. W. Barre s, P. A. H. RENAULD, ) 
and E, E. Francois. | O 
vs. | : 
Avueustus SCHELL. 


On reading and filing the subjoined consent, it is ordered, that the ap- 
pearance of Wm. Nelson Cromwell, esq., as attorney for the plaintiff in 
each of the above entitled actions, entered in the book of common rules on 
or about September 26th, 1878, be, and the same is hereby, withdrawn 
and cancelled of record. 

Dated May 4, 1880. 

Sam’L BLATCHFORD. 


We consent to the entry of an order in the foregoing terms. 
Dated May 3, 1880. 
Wa. NELSON CROMWELL. 
SULLIVAN & CROMWELL. 
(A copy.) 
[ SEAL. | JoHn I, DAVENPORT, 
Clerk. 
27 (Endorsed :) U. S. cireuit court. South dist. of New York. 
George F. W. Bartels et al., O. S. 1596, vs. Heman J. Redfield. 
The same v. O. S. 1623 Augustus Schell. Certified copy. Consent and 
order withdrawing appearance. Wm. Nelson Cromwell, atty., Drexel 
building. Original filed N. Y., May 4,1880. Service ofa copy of within 
certified copy consent and order is hereby admitted. Dated May 5th, 
1880. Stewart L. Woodford, U. S. att’y for def’t. Wm. Nelson Crom- 
well. Marsh, Wilson & Wallis, pl’fts’ att’ys. 
28 U. S. cireuit court. 


GreorGE W. T. BARTELS ET AL. ) 
ve. . 
HemMan J. REDFIELD. J 


On reading and filing the annexed consent of the attorneys for the re- 
spective parties, and the certificate of the surrogate of the county of Genesee, 
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annexed toa certain order entitled C. Gignoux et al. vs. Heman J. Redfield, 
and other cases, dated September 11th, 1878, and filed in the office of the 
clerk of this court, and on motion of Marsh, Wilson & Wallis, attorneys 
for the plaintiffs, it is ordered, that Constance C. Redfield, as executrix, and 
Frank B. Redfield, as executor, of the last will and testament of Heman 
J. Redfield, deceased, be, and they are hereby, substituted as defendants 
in the above entitled action, in place and stead of Heman J. Redfield, 
deceased. 
SAM’L BLATCHFORD. 
Dated May 22d, 1880. 
A true copy. 
JOHN I. DAVENPORT, 
Clerk. 


29 U.S. cireuit court. 


GrEorGE W. T. BARTELS ET AL. 
Us. 
HeEMAN .]. REDFIELD. 


The defendant in the above entitled action, Heman J. Redfield, having 
died on or about the 22nd day of July, 1877, and letters testamentary upon 
the estate of the said Heman J. Redfield having been granted to Con- 
stance C. Redfield and Frank b. Redfield, both of Batavia, on the 3d day 
of May, 1878, as appears by the certificate of the clerk of the surrogate’s 


court of the county of Genesee, in the State of New York, dated July 5th, 


1878, and annexed to a certain order entitled C. Gignoux et al. vs. Heman 
J. Redfield, and other cases, dated September 11th, 1878, and filed in the 
office of the clerk of this court, it is hereby consented that an order be 


entered substituting Constance C. Redfield as executrix and Frank B. 


Redfield as executor of the last will and testament of Heman J. Redfield, 


deceased, as defendants in the above entitled action. 


Dated May 22d, 1880. 
Marsu, Wirson & WALLIS, 
PU ffs’ Att ys. 
STEwART L. Wooprorp, 
U.S. Att’y for Def't. 


(Endorsed :) O. S. 1596. U.S. cireuit court. George W. T. Bartels et 
al. vs. Heman J. Redfield. (Certified copy.) Consent and order substi- 
tuting Constance C. Redfield exr. & Frank B. Redfield exr., &c., as de- 
fendants. ° Marsh, Wilson & Wallis, pl’ffs’ att’ys, 48 Wall. st. Service 
of a copy admitted May 25, 1880. (Original.) Stewart L. Woodford, 
U.S. Attorney, att’y for def’t. Filed May 22, 1880. 


30 U.S. circuit court, southern district of New York. 


“\ 


GEORGE F. W. BARTELS FT AL. 


vs. 


{ 
‘CONSTANCE C, REDFIELD, EXECUTRIX, AND | 


Frank B. Redfield, executors, &c. } 


On the annexed consent, and on motion of Marsh, Wilson & Wallis, at- 


torneys for plaintiffs, it is ordered that the title of a certain order, made and 


— eit ee aaa aR ew 
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filed May 22nd, 1880, and entitled George W. F. Bartels et al. vs. Heman 
J. Redfield, be annexed to read “George F. W. Bartels et al. vs. Heman 
J. Redfield.” 
Dated June 30, 1880. 
SAM’L BLATCHFORD. 
A copy. 
JoHN I. DAVENPORT, 
Clerk. 
H. H. M. 
Consented to. 
Stewart L. Wooprorp, 
U.S. Att'y for D’f't. 


(Endorsed:) O. S. 1596. U.S. circuit court, southern district of New 

York. George F. W. Bartels et al. vs. Constance C. Redfield, 

31 exr’s, &ec., et al. Certified copy. Consent and order amending 

title, &e. Marsh, Wilson & Wallis, pl’ffs’ att’ys. Service of a copy 
admitted July Ist, 1880. Stewart L. Woodford, U.S. att’y, for def’t. 


32 U.S. cireuit court, southern district of New York. 


GEORGE F. W. Bartrets, E. E. FRANCOISE, 
and P. A. H. Renauld, 


vs. +O. 8. 1596. 
CONSTANCE CC. REDFIELD AND FRANK B. | 
Redfield et al. } 
GEORGE F.. W. Barrets, P. A. H. RENAULD, ) 
and E, E. Francois, Pe 
: : > ( . S. y? . 
ne ). S. 1623 
AvuGustus SCHELL, 


Upon the subjoined consent of Edward Jordan, esq., and on motion of 
Marsh, Wilson & Wallis, esqrs., attorneys for plaintiffs, it is ordered that 
the appearance of said Jorden be, and the same is hereby, withdrawn and 
cancelled. 

(Signed) SAMUEL BLATCHFORD. 

Dated December 31st, 1880. 

A copy. 

[SEAL. | JosEPH M. DEVEL, 

* Clerk. 


My appearance as attorney for the plaintiffs in the above-entitled actions 
having been entered by mistake on August 10th, 1880, I hereby consent 
to the entry of an order in the above terms, withdrawing my ap- 
33 pearance as attorney for the plaintiffs. 
Dated, December 30th, 1880. 
EDWARD JORDAN, 
Atty: for Plaintiffs. 


(Endorsed :) U.S. circuit court, south. dist. of New York. George 
F.W. Bartels et al. vs. Constance C. Redfield et al., exrs., &c.. The Same 
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vs. Augustus Schell (O. S. 1623). Certified copy. Consent and order 
withdrawing appearance of Edward Jordan, esq. Marsh, Wilson & Wal- 
lis, plaintiffs’ attys. Service of a copy admitted January 4th, 1881. 


Edward Jordan. 
34 U.S. circuit court, southernedistrict of New York. 


GeorGE F. W. Barrets, Peter A. H. 
nauld,and Emanuel E. Francois, 
Us. 
ConsTANCE C. REDFIELD, EXECUTRIX, AND 
Frank B. Redfield, executor, of the estate of 
Heman J. Redfield, deceased. 


cael 
roe 
pt 
' 
—_ —————— 


.O. S. 1596. ¢ 


‘ 
a 


THE SAME ) 
Us, { Q. S. 1623. 
Aveustus SCHELL. } 


Upon reading and filing plaintiffs’ affidavit and notice of motion herein, 
dated June 28th, 1880, and upon the papers and proceedings in the above 
entitled causes, on motion of Messrs. Marsh, Wilson & Wallis, attor- 
neys for plaintiffs, Stewart L. Woodford, esq., U. S. attorney, appearing 
for the defendants in opposition thereto, it is ordered that vlaintiffe 
have leave to amend the summons and declaration in the first above en- 
titled action by increasing the damages therein set forth to twenty thou- 

sand dollars and interest from the dates of payment, and in the < 
35 second above entitled action by increasing the damages in the 

summons and declaration set forth to thirty-five hundred dollars 
and interest from the dates of payment. 

Dated January 8th, 1881. 

SAML. BLATCHFORD. 

E. C. M. 

A true copy. 

JOSEPH M. DEUEL, 
Clerk. 


(Endorsed :) U. 8S. circuit court, south. dist. of New York. George 
F, W. Bartels et al. vs. Constance C. Redfield (O. S. 1596) et al., exrs., &e. 
The Same vs. Augustus Schell (O. S. 1623). (Certified copy.) Order in- 
creasing amounts of damages in summons and declaration. Marsh, Wil- 
son & Wallis, plffs.’ att’y’,48 Wall st. Service of a copy admitted Janu- 4 
ary 14,1881. Original filed Jan’y 8, 1881. Stewart L. Woodford, U. 
S. attorney, attorney for def’t. 


36 U. S. circuit court, southern district of New York. 
G. F. W. BARTELS ET AL. 
against | Plaintiff's bill particulars, O.S. 
ConsTANCE C. REDFIELD, Ex’x, AND 1596. 
Frank B. Redfield, Ex’r. 
: : nae ey ir — 
The defendants herein are notified that the plaintiff’s claim is for excess . 


of duty paid on charges and commissions on all importations made into 
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~<a 
’ , . . . " - 
New York on which duties were paid to the defendants between Novem- 
ber Ist, 1853 and July 1st, 1857, and to sustain said action the plaintiffs 
will rely on the protests on file in the custom-house by the vessels, the 
(lates of the entry of which are below, viz: 
Dateof No. of Date of | No. of 
Name of vessel. | Date ofentry. Ln nn 5 neotest. Name of vessel. Date ofentry. oer hens sustest. 
i 
1853. 1854 
Corinthian. ....... Nov. ,21, | Hemisphere ...... Dec. 7, 
Constitution....... edie: 1855. 
a Maid of Orleans. .. . | ' Corinthian ........ Jan. 17, 
2 : >. i Alleganian. .. ' 24, 
AGUVANCE.. 2.20.0. : wg se ’ C. Croe ker. Feb. 10, 
EEE OEE Te 38 = ae 
Jno. Wealey ...... Dec. 16 Olivia 2” 
Connecticut....... oe Opher er yt 
Admiral .... Oe ) A. Metealf........| Ape. 3%, 
1854. Me BOEE .ccces - — * 
37 Art Union... Jan. 4, | Connecticut ...... Sept. 29, 
Tropic...... ” y | Mercury ....... .-| Oot. 2, 
S. E. Howell ...... - aan Germania... seek > ae 
Zurich... a “ . 
RK. G. W inthrop .. é' 25, ! Th Tn cenane ; 28, 
Dt sadecsewés —> OS Republic....... Nov. 19, 
Trumbull.......... - = Pt... seseenee oe - 
EE ne deans .| Apr 21, 1856. 
Jno. Wealey ...... ; -. Admiral .. soot 6 
Metropolitan .... .. May 1, Cumberland ...... . 
Speculation ...... - ” ™ F. Childers .......|; Apr, 2, 
Milwaukee ........ ” 4 R. L. Lane . “ee 
Challenge. ......... . | Saratoyga...... --.| May 10, 
an sey sebecweoce Aug. 6, St. Nicholas....... ee 
oe BUGRD «co sncoue a Ticonderoga ...... is 
CO a Sept. 9, | Middlesex ........| June 30, 
- k of the Ocean.. - | TE. ceccoesece Aug. 18, 
DED _. esceses Oct. ¢ Cece. escocece-| Ge 
a F. McDonald ....... ae | Exchange. . ae - 7 
Milwaukee ....... > esi ae 
E. P. Stringer ...... Nov. 2, ©. CO. DOS ccccccce | ete Ue 
St. Louis ...... ae = a | Wee .ccccocseons °: 
Canvas Back....... .o @. 
39 “WAREHOUSE ENTRIES.” 
' 
1853. 1854. | 
©. de le Mer Noire.’ Mar. 29, | Art Union ...... May 9,'54 | 
ear - oO Heidelberg. ....... an 
gt as Oct. 21, S. Park. —o ~~ 
ST  cimadsadne Feb. 25, by hite C loud. > 
Heidelberg ........| Aug. 23, , connet Jan. 13,'54 
ET 6 tennteuue Dec. 2, a Bell — Apr. 4, 
MUSE. cccce cecees: Sept. 13, Northern Belle May 23, 
Euphrosine........; Apr. 21, ' , . nanmad May 20, 
i, Me WON ecoone ..-| Aug. 25, i PD cesses Nov. 23,53 
CR inn ti eenne on - | I . chaecnat Dec. 20, 
cae paooouse Sept. 6, | Awede.... - July 7, '54 
.H. Wharton....| Nov. 14, M. Liv ingston: -oo-| June 13, 
b tty sees Ee «6G | a = 
» 4 . Vancluse ..........| Nov. 19, | Cumberland ......; June 5, 
TD seteecescts .| Oct. 20, | Speculation....... Apr. 27," 
en ee Scioto..... ———— 
White Cloud....... Nov. 16, 53 | Stormaway .., daly 11, ) 
ee Aug. 18, ' | Juventa ..........| dune 19, 
ff ae Mar. 1,'S | | Havre seuneowe ae 
Di sokee soods Jan. 21, Hungarian..| Aug. 14, 
Gustave ...... soos] AEE. Bl, | 41 Dalaware ..| Aug. 26, 
DEER. caccencen: July 18, | P.Blauch ...| Apr. 5,'53 
CO errs Sept. 13, || Lacy... Mar. 9,'54 
1854 | | S. of the Ocean. Sept. 20, 
.) Apr. 4, DS We eteiscocecssel Ge EE | 
EBlectric......... ..| Mar. 2%, | Memphis... - = 5, 
Hermann ..... Apr. 1,°53 | W.H. Wharton .. ae 
40 Chesapeake... Apr. 11, 'S4 | ! Par W eet ........-. ° eee 
Che shire. nee ne OIE .ccccanccet EO | |G 
i, Gh, BE? cconcce. +: | Admirai .......... Dec. 23, '54 
ee ree Mar. 9, | TE ctinnkecnnnes - 
= J. Holmes..........| Apr. 24, | Corinthian........ Jan. 19, 55 
. Metropolitan ..... ae : | BRED woeccccssese: “ae 
Weather Gage... Nov. 18, '53 | | A. ‘Langdon . Saet Se * = 
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“ WAREHOUSE ENTRIES "—Continued. ¥, 
y . 
Name of vessel. Date of entry. ~moted Sn 5 nef Name of vessel. |Date of entry. ananteg ne 7 
1855. | | 1856 
St. Bernard ........ Feb. 13, 43 Warren..... | May 27, 
New York ......... Apr. 18, Havre ......| Mar. 28, 
pS NS | RS Mar. 28, | cium: 
Be GRED cccccecee: Apr. 24, | Switzerland. ...... ere , 
Confederation ..... ” sa Bo ee | May 7, 
Wh. F, Safford. ... we | F STOTT | June 4, 
G. H. Townsend... | Nov. 29, sn ‘tiepene | May 21, 
North Wind ....... Apr. 27, '55 | Hemisphere ...... June 12, | 
PF. A. Palmer....... oo) an | Uncle Toby....... May 26, 
og May 1, Vancluse .........; July 3, ~> 
Splendid .......... Kiet ' wa, ----| dune 12, 
etropolis......... eg hl | , F. Pattem ...0. ae a 
witzerland..| June 8, % Oo ea -.| Oot. 4, 
42 St. Nicholas. .| May 49, R. D. Shepherd ...| Sept. 16, 
A eae coer, an Sa senecseuns io Bike 
EEGSUOEED cccccs choos | June 21, : oo ae 
Heidelberg ...... .. a a Ee -* 
j a | May 24, | 1) MOTORTY ....2c000. Nov. 17, 
EE inns sigkians | June 23, | | ET dian niin Oct. 18, 
J. Hancock ........ ae DD . cccenuns Nov. 17, 
H. Harbeck........ oe | > Ree Sept. 27, 
St. Nicholas ........ | Sept. 6, || E. Hamilton ......| Nov. 3, '56 
Mercury........... Fane | Hellespont........; Dee. 19, 
Splendid...... .... or. Betay Ames ...... Oct. 11, 
are i: an VEER » cc00s cove ~.| Jan. 5,°57 
C. Magnus... ...... June 15, 53 | | Admiral ......... Nov. 15,’'56 | 
Connecticut ....... | Sept, 27, 55 SS Sar - ae 
Heivetia.........--| Oct. @B. Wm. Tell ... ae 
M. Ogden ..........| | | 44 Red Rover.. Jan. 5, °57 
M. Livingston seer | Sept. 18, Gauntlet... .. 19, 
R. L. Lane .........| Nov. 20, ' || N. D. des Victoires Feb. 17, 
Switzerland ....... Oct. 22, | PC ea Feb. 7,°57 
ountaineer Loe Ee | | W. Frothingham 17, 
i AS 64 -cegcbese Nov. 15, DE ccnsis cebonce ee 
L. Harward........ Dec. 27, ee EE ceonkces Apr. 20, 
Confederation ..... A ps ae | RE, seoscense - “2 7, > 
St. Nichols. ........ oor a | Wild Wave....... an 
Pt tchiteeneane a [Dn ennnes ae 
a March 1, '56 | Admiral ........ aa 
FP. A. Palmer. ...... 28, 
) ry 
E. & Q,. E. 
Above intended to embrace all importations upon which excessive duties 
. . . ~~ be » 
on charges and commissions were paid by Renauld & Francois and Renauld, 
° ) Ors 3 - > ; 
Francois & Co., between Nov. Ist, 1853, and Julv Ist, 1857. 


Yours, &e., | 
Marsu, Witson & WALLIS, 1 
Plff’s Attys. | 


To Stewart L. Wooprorp, Esq., | 
He! Atty, for Deft. 


(Endorsed :) U. S. circuit court, south. dist. of N. Y. G. F. W. Bar- T 
tels et al. vs. Constance C. Redfield et al., Exrx., &c. Plaintiffs’ bill of par- 
ticulars. Marsh, Wilson & Wallis, plaintiffs’ attys. Due service of within : 
bill of particulars is hereby admitted. Dated May 11,1882. Stewart L. 
Woodford, U.S. Atty. and atty. for defts. T.G. 


“- 
7 
/ 
~> 
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45 U.S. circuit court, southern district of New York. 


ADRIAN ISELIN ET AL. ) 
va, > Q, S. 1551. 
CoNSTANCE C. REDFIELD ET AL., EXR., ETC. 


GEORGE F. W. BARTELS ET AL. ) 
vs. >QO. 8S. 1596. 
SAME. 


On reading and filing the annexed affidavit of A. W. Griswold, with 
the papers and notice of motion, and after hearing A. W. Griswold in 


favor of said motion and Howard for Stewart L. Woodford, U. S. attor- 
ney, in opposition thereto, and due deliberation had, it is ordered that the 
above-entitled actions be, and they are hereby, referred to Joseph M. 
Deuel, clerk of this court, as referee, for the adjustment ‘according to this 
verdict, of the plaintiffs’ claim upon the bill of particulars moe each 
case, and his compensation, if not agreed upon between the parties, shall 
be fixed at such sum as the court shall deem reasonable. 
New York, June 30th, 1882. 
W. J. WALLACE. 


1596. U.S. cireuit court. so. dist. of New York. 
M. Deuel, esq. June 30, ’82. 


_ (Endorsed :) O. 8. 
Order reference to J. 


46 U.S. circuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. 
vs. QO. 5. 1596. 
CONSTANCE C, REDFIELD, AS EX’R, ET AL., ETC. 


On the annexed affidavit let the plaintiffs in the above-entitied action 
show cause before me, at the U.S. circuit court rooms, in the post-office 
building in the city of New York, on the third day of October, 1882, at 
11 o’clock a. m. of that day, or as soon thereafter as counsel can be heard, 
why the verdict in this action should not be vacated, and why the defend- 
ant should not be allowed to amend his plea by setting up, as additional 
defenses therein, the pendency of another suit for the same cause or causes 
of action, res adjudicata and payment, and why such other and further re- 
lief should not be granted as to the court may seem meet and just. 

And until the hearing and determination of this order to show cause let 
all proceedings on the part of the plaintiffs be stayed. 

And it is further ordered that a copy of this order and the above-men- 

tioned affidavit be served upon the plaintiffs’ attorneys at least eight 
+7 days before the return of this order. . 
Dated September 19, 1882. 
(Sed.) Wo. J. WALLACE. 


(Endorsed:) O. 8. 1596. Dft. order to show cause and stay. Sept. 
19, ’82 
« , hehe 


o951 2 
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48 At a stated term of the circuit court of the United States of Amer- 

ica for the southern district of New York, in the.second circuit, 

held at the United States court-rooms in the city of New York, on the 

twentieth day of October in the year of our Lord one thousand eight 
hundred and eighty-two. 3 


Present: The honorable , circuit judge. 


G. F. W. BARTELS ET AL. 
vs. -O. S. 1596. 
CONSTANCE C. REDFIELD ET AL. 


SAME ) 
vs. -O. S. 1623. 


Aveustus SCHELL. } 


On motion of Marsh, Wilson & Wallis, att’ys for the plaintiffs, Stew- 
art L. Woodford, esq., appearing for the defendants, it is ordered, that the 
orders hertofore made in these cases on September 19th, 1882, be 

49 modified by expunging therefrom the “stay of all proceedings on 
the part of the plaintiffs, who are at liberty to go on with the ref- 
erences, but no final reports to be made by the referee until the further 


order of this court. 
W. J. WALLACE. 


(Endorsed :) U. S. circuit court. G. F. W. Bartels et al. vs. Redfield 
etal. Samevs.Schell. Certified copy. Order. Marsh, Wilson & Wal- 
lis, att’ys for plff’s. (Endorsed:) Filed Oct. 20, 1882. 


50 U. 8. circuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. 
v8. +O. S. 1596. 
ConsTANCE C. REDFIELD ET AL., EX’RS, &C. { 


On reading and filing the defendauts’ notice of motion and order to show 
cause, dated September 19th, 1882, and after hearing Stewart L. Woodford, 
esq., U.S. attorney, by Thomas Greenwood, esq., and E. M. Morse, esq., in 
favor of said motion, and A. W. Griswold, esq., representing Messrs. Marsh, 
Wilson & Wallis, attorneys for plaintiffs, in opposition thereto, and due 
deliberation had, it is ordered that said motion for leave to plead res ad- 
judicata be, and the same is hereby, denied, and the stay of proceedings 
heretofore granted be vacated. 

Wma. J. WALLACE. 
[ SEAL. ] J. M. DEvUEL, 
Clerk. 
A copy. 


(Endorsed :) U.S. circuit court, southern district of New York. George 
F.. W. Bartels et al. vs. Constance C. Redfield et al., ex’rs, &c. Certified 
copy. Order denying defendants’ motion and vacating stay, &c. 


51 Marsh, Wilson & Wallis, pl’ffs’ att’ys. A.W. Griswold, of coun- 


~~ 
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sel. Filed in court Nov. 11, 1882. Due service of a copy of within 
certified copy order is hereby admitted. Dated Nov. 13, 1882. S. L. 
W oodford, U.S. atty, 


52 U.S. circuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. ) 
Us. f 
CoNsTANCE C, REDFIELD ET AL., EX’RS, &C., j 


Under an order of the court made and entered herein June 30th, 1882, 
this cause was referred to me to adjust the amount due to the plaintiffs 
under the verdict obtained April 21, 1864, for excess of duties exacted on 
charges and commissions above the legal rate upon importations by the 
plaintiffs. 

The plaintiffs have been represented before me by Mr. A. W. Griswold 
and the defendants by Messrs. E. M. Morse and Thomas Greenwood. 

All the evidence offered has been taken and duly considered, and I find 
therefrom as matters of fact as follows: 

First. That during the years 1850 and 1851 P. A. H. Renauld and E. 
E. Francois were partners in business in the city of New York trading 
under the name and style of Renauld & Francois, and that from about 
November, 1850, to and including December 31, 1851, the plaintiff, Geo. 
F. W. Bartels, was in their employ at a stated salary, the same being 

credited to him on the books of the firm. 
53 Second. That after December 31, 1851, said Bartels continued 

with said firm without being credited on the firm’s books with any 
sum as salary, that his accounts thereafter were kept in the same way as 
were the accounts of the other plaintiffs and different than the accounts of 
the employés, to wit, he was charged with all amounts drawn out and this 
was balanced by credits to “transfer account” which said transfer account 
was kept in a private book by one of the partners and does not appear on 
the general books of account of said firm until January 1, 1856. 

Third. That on January 1, 1856, a capital account was opened by said 
firm with each partner wherein said Bartels appears to be credited with 
the sum of $15,359.22 and on June 30, 1856, was further credited with 
the sum of $3,427.29 being “10% of this one-half year’s net profit.” 

Fourth. That on May, 1856, the firm name was changed to Renauld, 
Francois & Co., the partners being the plaintiffs herein. No written 
transfer seems to have been made, nor were the books balanced; the ac- 
counts of the new firm were continued in the old books. The bills receiv- 
able of the prior firm were collected by the new firm and the bills payable 
of the prior firm were assumed and paid by the new firm. That said firm 
of Renauld, Francois & Co. continued as originally constituted until July, 
1872, and that Bartels’ interest therein subsequent to July 1, 1856, was 

25%. 
54 Fifth. That the firm of Renauld & Francois and Renauld, Fran- 
cois & Co. made the importations referred to and embraced in the 
bill of particulars ‘and statement in this case, from Reims, in France, and 
duly protested against the payment of duties on the matter referred to in 
this suit. 
Sixth. That said importations consisting of champagne wines invoiced 
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from Reims, the principal market for champagne in France, to the plaint- 
iffs,and that many of said invoices contain the following items : Transport 
au Havre Frais Jusqu ’a bord, meaning, respectively, transportation charges 
from Reims to Havre, Reims being an inland and Havre a sea-port town, 
and other and additional charges and expenses incurred in Havre in tran- 
shipping such goods, wares, and merchandise from the railroad in Havre 


to and putting on board vessels there bound for New York. Each of 


said items being expenses incurred while such merchandise was in transitu. 
Upon the foregoing facts I find as conclusions of law, that George F. 
W. Bartels, P. A. Renauld,and E. E. Francois were each interested in the 
importations made under the name of Renauld & Francois and Renauld, 
Francois & Co., and also in the amount of duties illegally exacted by He- 
man J. Redfield, at that time collector of the port of New York, 
55 and that they are therefore entitled to recover of the defendants as 
executrix and executor of said Redfields, as shown by the state- 
ment giving the items in detail, the sum of eighteen thousand five hundred 
seventy-seven and ;4°, dollars ($18,577.85) as principal, together with in- 
terest on the various items up to April 21, 1864, amounting to twelve 
thousand forty-six and 46, dollars ($12,046.96), making in the aggregate 
as due at the date of said verdict the sum of thirty thousand six hundred 
twenty-four and ;54, dollars ($30,624.81). 
All of which is respectfully submitted. 
N. Y., Dec. 14, 1882. 
J. M. DEVEL, 


Referee. 


(Endorsed :) O. S. 1596. U.S. circuit court, southern district of New 
York. George F. W. Bartels et al. vs. Constance C. Redfield et al., exrs. 
etc. Copy referee’s report. Orignal filed Dec. 15, 1882. 


56 U.S. circuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. 
vs. pees 
. 4 ( ). Ss. 159 é 
CONSTANCE C, REDFIELD ET AL. 6 
executors, ec. 


This cause coming on to be heard on defendants’ exceptions to the re- 
port of Joseph M. Deuel, esq., to whom the case was referred for adjust- 
ment under the verdict taken therein April 21st, 1864, after hearing E. 
M. Morse, esq., and Thomas Greenwood, esq., of counsel for the defendants, 
in support of said exceptions, and Luther R. Marsh, esq., and A. W. 
Griswold, esq., of counsel for the plaintiffs, in opposition thereto ; and 
again, upon re-argument, after hearing Thomas Greenwood, esq., in sup- 
port of said exceptions, and William G. Choate, esq., and A. W. Gris- 
wold, esq., in opposition thereto, and due deliberation had, it is ordered : 

Ist. That defendants’ exceptions to the allowance by the referee of a 
refund of duties paid by plaintiffs on the item designated in the invoices 

as “frais jusqu ’a bord,” and also defendants’ exceptions to the al- 


57 lowance by the referee of interest computed with a rest at date of 


verdict, be, and the same are hereby, sustained, and defendants’ 
other exceptions are hereby overruled. 
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2nd. It is further ordered, that said cause be referred back to the 
referee for re-adjustment in conformity to the decision of the court ; and 

3rd. It is further ordered, that the referee receive such evidence as the 
parties may present respecting the existence of laches which may affect 
the right of plaintiffs to recover interest under the decision of the Su- 
preme Court in the case of “ Redfield vs. Ystalyfera Iron Co.” 

4th. And it is further ordered, that the defendants have their dis- 
bursements incurred for re-argument, the same to be taxed by the clerk 
of this court. 

Wa. J. WALLACE, 
Dated New York, May 16th, 1884. 


A COpy. 
[SEAL. ] TrmotHy GRIFFITH, 
Clerk. 


(Endorsed :) O. S.1596. U.S. cireuit court, southern district of New 
York. George F. W. Bartels et al. vs. Constance C. Redfield et al., 
exrs., &c. Certified copy. Order proposed by plffs and notice settlement. 

Marsh, Wilson & Wallis, plffs’ attys. Service of a copy admitted, 
58 dated New York, May 27th, 1884. Elihu Root, U. S. att’y and 

att’y for def’ts. Sir: Please take notice that the within form of 
order will be presented for allowance to Judge Wallace, in the U.S. cir- 
cuit court, on May 9th, 1884, at 11 o'clock a. m., or as soon thereafter as 
counsel can be heard. Dated, May 8th,i884. Yours, &e., Marsh, Wil- 
son & Wallis, plffs’ atty’s. To Elihu Root, esq., U.S. att’y for d’f'ts. 


59 U.S. circuit court, southern district of New York. 
GEORGE F. W. BARTELS ET AL. ) 
against : 


CONSTANCE C. REDFIELD EXRS. ET AL. j 


sy the order entered in the above action on May L6th, 1884, this case 
was referred back to me to correct the allowance of interest, to exclude 
from the adjustment the duties paid by plaintiffs upon the items designated 
in the invoices as “frais jusqu ’a bord,” and directing the reception of such 
evidence as the parties may present respecting the existence of laches which 
may affect the right of plaintiffs to recover interest. 

The respective parties appeared before me by counsel, the testimony pre- 
sented was reduced to writing, which, with the exhibits presented and ad- 
mitted, is herewith returned. 

Excluding the duties paid by the plaintiffs upon the items designated on 
the invoices as “frais jusqu ’a bord” I find and report that the plaintiffs 
are entitled to recover under the verdict as principal the sum of fourteen 
thousand three hundred and ninety-four dollars and ninety-five cents. 
The interest computed upog this amount from the respective dates of pay- 

ment to the date of this report amounts in the aggregate to the 
60 sum of twenty-nine thousand nine hundred and eighty-eight dollars 
and fifty-five cents. 

Upon the question as to whether the plaintiffs are responsible for this 
long delayed adjustment a just and equitable conclusion can be reached 
only by considering this individual case as one of a very large class, all 
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seeking the same object, to wit, the recovery of money illegally exacted 
with legal damages for its detention. It is to be borne in mind that the 
contest was not, as the title would imply, simply between individuals. 
Practically it was between the plaintiffs on one side and the Government 
on the other. The direction and conduct of the defence was in charge of 
Government officers who shaped every policy touching defence and pay- 
ment, and the frequent changes of the individuals occupying such offices 
operated to introduce at different periods diversity of views and opinions 
and tended to, and did, prevent uniformity of action or a continuance for 
any considerable period of any well-defined policy. Government officers 
were the custodians of the documentary evidence necessary to maintain and 
adjust the cases, and when adjusted and judgments entered, the ordinary 
means of enforcing payment were not available. From a careful consid- 
eration of the evidence before me I am convinced of the correctness of the 

conclusion expressed on page 19 of Ex. T., that “the delay may be 


61 more properly accounted for by the changes in the district attor- 
ney’s office, and the changes of officers and policy in the Treasury 
Department.” 


The district attorney lays great stress upon the fact that another suit 
between the plaintiffs and against the same collector, covering practically 
the same period of time had been instituted and prosecuted to judgment 
and payment ; that because the amount found due in this case might have 
been, but was not, included in that recovery is of itself laches on the part 
of the plaintiffs affecting their right to recover interest. 

The evidence before me shows that it was through no fault of the 
plaintiffs that the amounts sought to be recovered here were not included 
in that action. The collector was the custodian of the papers required to 
maintain and adjust the claim, and when the adjustment in the former 
case was made the papers upon which this proceeding rests were not forth- 
coming, and these papers it is seen established a claim for over fourteen 
thousand dollars. Soon after the payment in that case the missing entries 
and invoices were found and a verdict was enterec herein upon consent of 
the district attorney “ for excess of duty with interest thereon.” If the 
omission to include the amount in the former suit had been through any 
fault or negligence of these plaintiffs it was cured by that verdict. At 
one time since the verdict the adjustment in this case was nearly concluded, 
but the work was suspended, and [am unable to find that this suspension 

was through any fault of the plaintiffs. 
62 I fail to see in the evidence before me any good and substantial 
grounds for a finding of laches on the part of plaintiffs which 
ought to deprive them of interest upon the money exacted of them by 
the Government and detained so long, and I therefore find and report that 
interest should be included in the judgment. 

New York, June Ist, 1885. 

Respectfully submitted. 

J. M. DEVEL, 
Referee . 

J. BR. 1. 

A copy. 

[SEAL. ] TimorHy GRIFFITH, 

Clerk. 
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(Endorsed:) U. S. circuit court, southern district of New York. Geo. 
IF. W. Bartels et al. vs. Constance C. Redfield, ex’rs, &c., et al.—O. S. 
1596. Referee’s report. U.S. cireuit court, filed June 1,1885. Timothy 
Griffith, clerk. 


63 U.S. cireuit court, southern district of New York. 
GEORGE F,. W. BARTELS ET AL. | 
Us, 
CoNSTANCE C. REDFIELD ET AL., cangctatmar 
Ke. 


This case coming on to be heard on exceptions taken by both plaintiffs 
and defendants to the report of Joseph M. Deuel, esq., the referee herein, 
filed June Ist, 1885, and after hearing Almon W. Griswold, esq., of coun- 
sel for plaintiffs, and in opposition to defend: sped exceptions to said report, 
and Thomas Greenwood, esq., assistant U.S. attorney for defendants, in 
support of defendants’ and in opposition to plaintiffs’ exceptions to said 
report, and due deliberation had, it is ordered that both plaintiffs’ and 
defendants’ exceptions to the report of the referee are hereby overruled 
and said report is in all things confirmed. 

And it is further ordered that interest on that total amount of principal, 
viz, $14,394.95, and interest found due by the referee up to June Ist, 1885, 

the date of this report, viz, $29,988.55, amounting in the aggre- 
64 gate to $44,383.50, be computed from that date to the date of entry 
of judgment and included therein, with costs to be taxed. 

Dated New York, April 19th, 1886. 

Wa. J. WALLACE. 


(Endorsed :) O. S. 1596. U.S. cireuit court, southern district of New 
York. G. F. W. Bartels et al., vs. C. C. Redfield et al., executors, Kc. 
Copy. Order overruling pl’ffs’ and def’ts’ exceptions and confirming 
referee’s report, &c. Marsh, Wilson and Wallis, pl’ffs’ att’ys, A. W. 

Griswold of counsel. 
65 This action having been commenced in the supreme court of 
this State on the 12th day of November, 1863, by personal serv- 
ice of summons, and the defendant having thereafter appeared, and on his 
petition said cause having been removed into this court, issue -was there 
joined on April 20th, 1864, and said cause came on for trial before a judge 
of this court and a jury on the 21st day of April, 1864, when a verdict 
was rendered for the plaintiff with a reference to the clerk of the court to 
compute the amount of plaintiffs’ damages, and the same having been 
computed and ascertained, now on motion of Marsh, Wilson & Wallis, 
plaintiffs’ attorneys, it is ordered that George F. W. Bartels, E. E. Fran- 
eois, and Peter A. H. Renauld, plaintiffs, recover against Constance C, 
Redfield, exec utrix, and Frank B. Redfield, exeoutor, defendants, the sum 
of fifty thousand, six hundred and eleven and ;*%$, dollars damages and 
interest, and six hundred and nine ty +s°5 dollars costs, amounting in the 
aggregate to the sum of fifty-one thousand, three hundred and two dollars 
and forty-eight cents. 

Judgment signed this 3rd day of October, 1887. 

JOHN A. SHIELDS, 
Deputy Clerk. 
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(Endorsed: ) O. 8. 1596. U.S. circuit court, southern district of New 
York. George F. W. Bartels et al. vs. Constance C. Redfield et 
66 al., ex’rs, &c. Judgment roll. Marsh, Wilson and Wallis, 
plaintiffs’ attorneys, A. W. Griswold of counsel. U. 8S. circuit 

court. Filed Oct. 3, 1887, 4 p. m., Timothy Griffith, clerk. 


67 United States circuit court, southern district of New York. 


GeorGE F. W. Bartes, PETER A. H. RENAULD, ) 
and Emanuel E. Francois, 
vs. .O. S. 1596. 
ConsTANCE CC. REDFIELD AND FRANK Bb. REDFIELD, 
executors, &c., of Heman J. Redfield, deceased. | 


Plaintifjs’ and defendanis’ bill of exceptions. 


And afterwards, to wit, at the April term, 1864, this cause came on to 
be tried before the honorable Nathan H. Hall, district judge of the United 
States for the northern district of New York, who was assigned to hold 
this court, and a jury, duly empanelled and sworn, to try the issues herein, 
plaintiffs appearing by their counsel, Kaufman, Frank & Wilcoxson, esqs. ; 
the defendants’ testator, Heman J. Redfield, appearing by his counsel, E. 
Delafield Smith, esq., U.S. district attorney. 

The evidence showed that between the Ist day of November, 1853, and 
the Ist day of July, 1857, the firms of Renauld & Francois and Renauld, 
Francois & Co.,.as consignees, imported into the port of New York from 
Reims, in France, by a large number of vessels, as specified in their bill of 
varticulars, certain champagne wines, invoiced to them in the French 
language, © and of which the following 1 is a true copy of the first of 
such importations per “ Corinthian,” and entered November 14th, 
1853, viz: 

“ Facture A huit cents paniers vin de champagne ; charges par l’entre- 
mise de Messieurs Walbaum & Eebel, au Havre, franco 4 bord du Corin- 
thian, Capt. Dyer, a l’addresse de ‘Messieurs Renauld & F rancois, 3 
New-York, pour étre vendus pour notre compte: 
hh. & C. No, 43,901 a 44,500, 600 paniers de 12 bouteilles. 

“44,5012 44,700, 200 “ “gg « 


800 paniers contenant 


68 


7,200 bouteilles vin blanc mousseux Sillery, premiére qualité, a 2 peocece ae 
a RR ae bene pencistiodieéeowens 6,480 
f. 24, 696 
peur 7,900 Dbouteilies vides, & £27 le Cont 22.00. .ccccc cccccs coccce f.1,944 
" 4, 8002 tte §> | ERR eae nee eee f. 864 
—— f. 2,805 
es O10) CD. i. ice chesied dane teateeeoecee 2, 080 
Pour transport an Havre, a f. 16 les 100 bou’tt’ls............ 2.22... 1, 536 
- fee een 06 2 leg 100 BOW OW ibicc coe ccc ccce cocces Des 
— -— 3, 904 
f. 31, 408 


“Ss. E. & QO. 
“H. Prerer & Co. 
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“ Je, Soussigné, J. C. Kunkelmann, associé de la maison H. Piper & 
Co., de Reims, déclare, sous serment, que la facture qui précéde contient 
un compte fidéle et sincére des marchandises y détaillées & leur véritable 
valeur courante 4 Reims, et de tous les frais sur les dites marchandises, et 
que la facture n’est exempte d’autres escomptes ou rebais que de cetx véri- 
tablement accordés au commerce. 

“ Reims, 9 September, 1853. 
69 “J.C. KUNKELMANN.” 


Of which the following is a translation : 

“ Invoice of eight hundred baskets champagne wine, transmitted by the 
intervention of Messrs. Walbaum & Ebel at Havre, free on board of the 
‘Corinthian,’ Captain Dyer, to the address of Messrs. Renauld & Fran- 
cols, of New York, to be sold for our account: 


ae. en Ge > GA SEG, C0 GA kates nth dat dane ween -coneses 600 baskets of 12 bottles 
- GEE, BE Gee abhadendnd’ cent en tece cons encoun 200 we ? oe. * 
800 baskets, containing 
7,200 bottles white Mousseux Sillery wine, first quality, at 2.53 fes...... 18. 216 
1.600 Balt BetSles, GRENS WERO, GOic B.S? -coces cows ccce cocancees cee cbaeuens 6. 450 
foes. 24, 696 
For 7,200 empty bottles, at f. 27 pr. hundred...................-- . f. 1,944 
i “s weet F = ir 864 
! - 2,808 
Chases Se GSO Dasmete, G6 ©, BiGencoc cone cove secececocece cect seni 2, OR0 
For transportation to Havre, at f. 16 pr. 100 bottles.............. 1, 536 
‘* charges untilon board ‘* ** 3 pr. 100 bottles.............. 288 
- 3, 904 
fes. 31, 408 


“KE. & O. E. 
“H. Preer & Co. 


“T, the undersigned, J. C. Kunkelmann, partner of the house of H. 
Piper & Co., of Reims, declare under oath, that the foregoing invoice con- 
tains a true and sincere account of the merchandise therein set forth at its 
true current value in Reims, and of all charges on said merchandise, and 
that the invoice contains no other discount or rebate except such as act- 
ually allowed in commerce. 

“ Reims, September 9th, 1853. 
70 “J. C. KUNKELMANN,” 


“1, Jas. C. Kunkelmann, partner of the firm of H. Piper & Co., 
being duly sworn, do depose and say, that the wine specified in the precedent 
invoice was purchased separate from the bottles containing the same, for 
the express purpose of being exported to the United States, and that the 
bottles containing the same were a distinct and separate purchase, and that 
the wine was bottled after the said purchase with the intention of ship- 
ping the same to the United States. 

“ Reims, 9 September, 1853. 
“J.C. KUNKELMANN.” 
“ Sioné et attesté sou foi de serment devans nous, Marie de la ville de 
Reims. 
“ Reims, 9 September, 1853. 
“ GILBERT, 
“Marne Marie Reims.” 
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“AMERICAN CONSULATE, HAVRE. 
“T, William H. Vesey, consul of the United States of America at 
Havre, do hereby certify that Mr. Gilbert, who hath signed the declaration 
to the within invoice, amounting to f. 31,408—thirty-one thousand four 
hundred and eight francs—is deputv mayor of the city of Reims, de- 
partment of the Marne, and that he is actually qualified to administer 
oaths. 
71 “ Given under my hand and official seal at Havre, this 21st day 
of September, A. D. 1853, and independence of the United States 
the 78th. 
“Consulate of the United States of America, Reims. 
“WwW. Hh. VERRY.” 


And upon the entry of the wine the defendants’ testator, Heman J. Red- 
field, as collector of the port of New York, levied duties at 40 per cent. 
upon the invoice value including the two items of charges designated 
therein as 
Eo, nacu caeeee ences Coe 060s deess ccce coccoe cesues fes.. 1,536 
rE sc ccks pended bbe eee cneees coccee secececceses bonwns fos.. 288 
and also duties on 2} per cent. commissions on the amount of the invoice. 

These exactions were made under Schedule B of the act of July 30th, 
1846 (9 Stat. at L., p. 42), and section 1 of the act of March 3d, 1851 
(9 Stat. at L., p. 629). 

The consignees, Renauld & Francois, at the time of payment were com- 
pelled by defendants’ testator to subscribe and make the following oath 
on this and all subsequent entries in this suit, viz: 


72 (Endorsed :) Renauld & Francois, per ship Corinthian, Nov. 
21st, 53. 


Consignee’s, importer’s, or agent's oath. 


DistrRicr AND PORT OF NEW YORK. 

I, El. E. Franeois, do solemnly and truly swear that the invoice and 
bill of lading now presented by me to the collector of New York are the 
true and only invoice and bill of lading by me received of all the goods, 
wares, and merchandise imported in the Corinthian, whereof Dyer is mas- 
ter, from Havre, for account of any person whomsoever, for whom I am 
authorized to enter the same ; that the said invoice and bill of lading are 
in the state in which they were actually received by me, and I do not know 
nor believe in the existence of any other invoice or bill of lading of the 
said goods, wares, and merchandise; that the entry now delivered to the 
collector contains a just and true account of the goods, wares, and mer- 
chandise according to the said invoice and bill of lading; that nothing has 
been on my part, nor to my knowledge, on the part of any other person 


concealed or suppressed, whereby the United States may be defrauded of 


any part of the duty lawfully due on the said goods, wares, and merchan- 
dise, and that if at any time hereafter I discover any errors in the said 
invoice or in the account now rendered of the said goods, wares, and mer- 
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chandise, or receive any other invoice of the same, I will imme- 
73 diately make the same known to the collector of this district. And 

I do further solemnly and truly swear that to the best of my 
knowledge and belief H. Piper & Co. are the owners of the goods, wares, 
and merchandise mentioned in the annexed entry ; that the invoice now 
produced by me exhibits the actual cost, or fair market value at Reims, of 
the goods, wares, and merchandise, all the charges thereon, and no other 
or different discount, bounty, or drawback, but such as has been actually 
allowed on the same. 

Emu. E. FRANCo!s. 


Sworn this 16th November, 1853, before me, 
C. P. Ciuc, 
Depty. Collector. 


Renauld & Francois, at the same time protested against the exaction 
of duty on said charges, and also on commissions exceeding 2 per cent., 
as follows: 


“To HEMAN J. REDFIELD, Esq., 
Collector on Customs: 

“ We protest against the payment of duty charged on transport, coast- 
wise, or inland freight charges on merchandise named or contained in the 
annexed entry, because said goods are invoiced at their true market value 
without said charges. We also protest against paying duty on the 24 
centum commission added to this entry, believing commission is charge- 
able at 2 only on the cost or market value of said merchandise. We pro- 
test against the excessive duty exacted of us on the merchandise contained 

in the annexed entry as illegal, and we claim that the goods were 
74 exported to the United States from Reims via Havre; that the duty 

should be laid at the value at Reims; that the transportation or 
inland freight from Reims to Havre is not a dutiable charge, and the ap- 
praiser has not taken the true market value of said merchandise, but has 
added to the cost of merchandise the coastwise and inland freight, and duty 
has been exacted on the same. We extend this protest to all future simi- 
lar transactions, and we hereby reserve our rights to recover back the il- 
legal duties with damages from you and the United States, 

“ RENAULD & FRANCOIS.” 


This same course was pursued on subsequent entries till May 15, 1856, 
when the firm of Renauld, Francois & Co. succeeded Renauld & Fran- 
cois, and on the first and subsequent entries of wine made after this change 
the following protest was made against the exaction of duties on those 
charges, viz: 


Protest. 


New York, May 17th, 1856. 
Str: The payment of duty on any higher price then that stated in the 
Invoice and Entry of the wine imported in the Consul, via Havre, in 
France, from Reims, in France, whence the same was exported to the U. 
States, and the exaction of duty on the charges of transportation or freight 
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from Reims, in France, where the exportation to the U. States commenced, 
to Havre, in France, where the merchandise was laden aboard the vessel 
iu which it was imported into the U. States, is also hereby protested against 

as unlawful. 
75 The grounds of objection to said exactions and of our claims 
are these : 

First. That the invoice, entry, and accompanying. papers show the 
period and place at which this exportation to the U. States commenced, 
and the full, fair, actual wholesale price of this merchandise in the sev- 
eral chief markets for its sale in the said country whence imported, and at 
the said period of exportation, and the duty should be taken on that price 
exclusive of the charges for transportation, inland, overland, or by sea, 
from one market to another in said country. 

Second. That the charges for transportation inland, overland, or by sea 
from one of the several chief markets for the sale of such merchandise in 
the country whence exported, to any other of such chief markets, is no 
part of the shipping charges which by law form with the price of the 
merchandise, the amount on which duty is to be assessed. 

Third. That the exaction of duty on the charges for the transportation 
of this merchandise operates unfairly and unequally to the prejudice of 
this importation, and in favor of importations from others of the several 
chief markets of the country whence exported, in which importations from 
those others of such markets the charges for transportation are either much 
less or none at all. 

Fourth. That the appraisals of this merchandise have illegally included 
in the report of value the charges of transportation, which charges, by law, 

are not matters of appraisal, but merely matters of ascertainment. 

76 Fifth. That the appraisals of this merchandise are illegal, be- 

cause they were not made on the price of the merchandise in the 
several chief markets for its sale in the country of exportation, but only 
with reference to the price in one of those markets. 

Sixth. That the period and place at which this exportation commenced 
is shown by the invoice. entry, and accompanying papers, and the period 
at which the price is to be taken was the period when the merchandise 
left the place at which the exportation began, and not the time when it 
left the place at which laden aboard ship, and the appraisals not having 
fuund the price at the time and place where the exportation began are 
illegal. 

Seventh. That charges for transportation or freight, whether inland, 
overland, or by sea, and whether from one country to another, or from 
one port to another, in the same country, are not dutiable charges, and are 
not properly shipping charges. | 

This protest is applied to all future similar importations and exactions, 
and you and the U. States are held responsible in damages for the same, 
and the payment of the same is temporarily submitted to, in order to get 
possession of the goods imported. 

Respectfully, your obedient servant, 

C. H. RENAvuLD, FRANcoIs & Co. 


To Heman J. REDFIELD, Esq., 
Collector of Customs, N. Y. 


—<— 
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77 Upon the cause being called for trial in the U.S. cireuit court 
for this district on April 21st, 1864, counsel for the respective par- 
ties consented to the following verdict, viz: 


THURSDAY, April 21st, 1864. 
The court meets pursuant to adjournment; and is opened by proclama- * 


tion. 
Present: Hon. Judge Hall. 


, 
GEo. F. W. BaRTELs _ \ Kaufmann, Frank & Wilcoxson.  E. 


vs. 
Heman J. REDFIELD. if D. Smith. 


On motion of Mr. Wilcoxson, ordered inquest. 
Jurors sworn. 
* * * * * * ¥ 
By consent of counsel the jury finds a verdict for the plaintiffs in the 
above-entitled action for excess of duty, with interest thereon, illegally ex- 
acted from plaintiffs and paid under the protest to defendant, and not 
barred by the statute of limitations, on commissions over one and one- 
half per centum on merchandise imported by the plaintiffs at New York 
from Great Britain; on commissions over two per centum on merchan- 
dise imported by plaintiffs at New York from the continent of Europe, 
except Paris. 
* * * * * x * 
On charges on merchandise imported at New York for the trans- 
78 portation of the goods from the interior of the country by railroad 
or water carriage incurred prior to the time of exportation. 
* * * * * * +. 
On transportation charges from the continent of Europe to Great Britain 
on merchandise imported at New York from the continent of Europe via 
Great Britain. 
* * * * * * * 
The amount of excess of duties exacted from the plaintiffs and paid to the 
defendant, and embraced in the plaintiffs’ bill of particulars, to be adjusted 
by the clerk of the court or his deputy. 
* * * * * * * 
Subsequently the following order of the court was entered of its own 
motion by which the order referring the adjustment of the case to the clerk 
of the court contained in the verdict was rev oked, viz: 


Tuurspay, March 16th, 1865. 
The court meets pursuant to adjournment, and is opened by proclama- 
tion. 
Present: Hon. Judge Shipman. 


In the matter of the adjustments of suits against the collector of customs. 


Ordered, That all the orders heretofore made by this court referring cer- 
tain suits against the collector of the port of New York to the clerk 
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79 of this court for adjustment be, and the same are hereby, revoked, 
except as to such cases the adjustment of which has actually com- 
menced before him. 
Subsequently the following order was made by Judge Nelson on July 
Ist, 1865, by which the adjustment of the verdict in this case was referred 
to the collector of the port, viz: 


SATURDAY, July 1st, 1865. 
Before the Hon. Samuel Nelson, at Cooperstown. 


In the matter of the adjustment of suits against the collector of customs at 
New York. 


Ordered, That all suits in which Kaufmann, Frank & Wilcoxson are 
attorneys of record for the plaintiffs, references to the clerk in which have 
been revoked by the order of March 16th, 1865, be, and the same are 
hereby, referred to the collector of the port for adjustment. 

Subsequently the following order was made : 


At a term of the circuit court of the United States of America for the 

southern district of New York, in the second circuit, held at the 

United States court rooms in the city of New York en Friday, 

80 the twentieth day of November, in the year of our Lord one 
thousand eight hundred and seventy-four. 


Present, the honorable Samuel Blatchford, district judge. 
Verdicts April 21st, 1864. 


GEO. F. W. BARTELS, ET AL. 
v8. And other cases. 
HeEMAN J. REDFIELD. 


On motion of E. Delafield Smith, of counsel for the respective parties 
in the above-entitled causes, Geo. Bliss, esq., U. 8S. attorney, appearing for 
the several defendants, it is ordered that the referee therein, in adjust- 
ing any of the above cases, shall not exclude from his report any item or 
items, for the reasun that said item or items were paid more than six 


years before the commencement of suit, unless it shall appear that the - 


statute of limitations were duly pleaded by the defendant in each case, 
and the referee is instructed to include such items in his reports and 
statements. 

* + * * * . * 


81 Subsequently the following order was made: 
U.S. cireuit court. 
GEORGE F. W. BARTETIS ET AL. 
v8. 
HEMAN J. REDFIELD. 
On reading and filing the annexed consent of the attorneys for the res- 


pective parties, and the certificates of the surrogate of the county of Genesee, 
annexed to a certain matter entitled C. Gignoux et al. vs. Heman J. Red- 
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field, and other cases, dated September 11th, 1878, filed in the office of 
the clerk of this court, and on motion of Marsh, Wilson & Wallis, attorneys 
for the plaintiffs, it is ordered, that Constance C. Redfield, as executrix, and 
Frank B.Redfield, as executor, of the last will and testament of Heman J. 
Redtield, deceased, be and they are hereby, substituted as defendants in the 
above-entitled action, in place and stead of Heman J. Redfield, deceased. 
Dated May 22nd, 1880. 
SAM’L BLATCHFORD. 


Subsequently the following order was made by Judge Blatchford, Jan- 
uary 8, 1881, viz: 


82 1J. S. cireuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. 
vs. O ‘ - ’ 
, -O. S. 1596. 
CONSTANCE C, REDFIELD, EX., AND [ 
Frank B. Redfield, ex’r., &e. 


THE SAME 
agst. O. S. 1623. 
AveustTus SCHELL. 


Upon reading and filing plaintiff,’ affidavit and notice of motion herein, 
dated June 28th, 1880, and upon the papers and proceedings in the above- 
entitled causes, on motion of Messrs. Marsh, Wilson & Wallis, attorneys 
for plaintiffs, Stewart L. Woodford, esq., U.S. attorney, appearing for 
the defendants, in opposition thereto, it is ordered that plaintiffs have 
leave to amend the summons and declaration in the first above-entitled 
action by increasing the damages therein set forth to twenty thousand dol-. 
lars and interest from the dates of payment ; and, in the second above-en- 
titled action, by increasing the damages in the summons and declaration 
set forth to thirty-five hundred dollars and interest from the dates of pay- 
ment. 

Dated January 8th, 1881. 

Sam’L BLATCHFORD. 


83 The collector of the port not having adjusted the verdict herein 

pursuant to the above order of July 1, 1865, on motion of the plain- 
tiffs’ counsel the court, on June 30th, 1882, made the following order, refer- 
ring the adjustment of the verdict in this case to Joseph M. Deuel, esq., 
the clerk of this court: 


U.S. circuit court, southern district of New York. 
GEORGE F. W. BARTELS ET AL. 


vs. 
ConsTANCE C. REDFIELD ET AL., EX’RS, &C. 


O.S. 1596, and one other 
action. 


On reading and filing the annexed affidavit of A. W. Griswold 
84 with the papers and notice of motion, and after hearing A. W. Gris- 
wold in favor of said motion, and Howard, for Stewart L. Wood- 
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ford, U.S. attorney, in opposition thereto, and due deliberation had, it is 
ordered that the above-entitled actions be, and they are hereby, referred 
to Joseph M. Deuel, clerk of this court, as referee, for the adjustment, ac- 
cording to this verdict, of the plaintiffs’ claim upon the bill of particulars 
served in each case, and his compensation, if not agreed upon between the 
parties, shall be fixed at such sum as the court shall deem reasonable. 
W. J. WALLACE. 
New York, June 30th, 1882. 


It further appeared that on September 19, 1882, upon an affidavit of 
Thomas Greenwood, esq., the following order to show cause was made 
herein by Judge Wallace, viz : 


U. S. circuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. ) 
v8. | QO. 8. 1596. 
ConsTANCE C. REDFIELD. AS EX’R AL., XC. ( 


On the annexed affidavit let the plaintiffs in the above-entitled action 

show cause before me at the U.S. circuit court-rooms in the post- 

85 office building in the city of New York on third day of October, 

1882, at 11 o’clock a. m. of that day, or as soon thereafter as coun- 

sel can be heard, why the verdict in this action should not be vacated, and 

why the defendant should not be allowed to amend his plea by setting up 

as additional defences therein the pendency of another suit for the same 

cause or causes of action, res adjudicata, and payment; and why such 

other and further relief should not be granted as to the court may seem 
meet and just. 

And until the hearing and determination of this order to show cause let 
all proceedings on the part of the plaintiffs be stayed. 

And it is further ordered that a cony of this order and the above-men- 
tioned affidavit be served upon the plaintiffs’ attorney at least eight days 
before the return of this order. 

Dated September 19, 1882. 

Wa. J. WALLACE. 


On October 20th, 1882, Judge Wallace modified his order of September 
19th, 1882, by the following order, viz: 


U. S. circuit court, south. district of New York. 


Gro. F. W. BARTELS ET AL. ) 
v8. > O. S. 1596. 
ConsTANCE C. REDFIELD, ET AL. 


86 SAME \ 
vs. O. S. 1623. 
Aveustus SCHELL. 


On motion of Marsh, Wilson & Wallis, atiy. for the plaintiffs, Stewart 
L. Woodford, esq., ~ appearing for the defendants, it is ordered that the 
orders heretofore made in these cases on September 19th, 1882, be modi- 
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fied by expunging therefrom the “ stay of all proceedings on the part of 

the plaintiffs,” who are at liberty to go on with the references, but no final 

reports to be made by the referee until the further order of this court. 
Wm. J. WALLACE. 


And after hearing argument on the above order to show cause, Judge 
Wallace, on November 11th, 1882, made the following order, viz: 


U.S. circuit court, southern district of New York. 
GEORGE F. W. BARTELS ET AL. 


Us. 
ConsTANCE C. REDFIELD ET AL., Exrs., &c. 


Nov. 11th, 1882. 
f 0. 8. 1596, 


Cn reading and filing the defendant’s notice of motion and order 

87 to show cause dated September 19th, 1882, and after hearing Stew- 

art L. Woodford, esq., U. S. attorney, by Thomas Greenwood, esq., 

and E. M. Morse, esq., in favor of said motion, and A. W. Griswold, esq., 

representing Messrs. Marsh, Wilson & Wallis, attorneys for plaintiffs, in 

opposition thereto, and due deliberation had, it is ordered that said motion 

for leave to plead res adjudicata be, and the same is hereby, denied, and 
the stay of proceedings heretofore granted be vacated. 

Wm. J. WALLACE. 


The adjustment of the case coming on before the said Deuel as referee 
on Nov. 2nd, 1882, the plaintiffs offered in evidence their invoices, entries, 
and protests embraced in their bill of particulars. 

The defendants’ counsel objected to the admission in evidence of the 
entries, invoices, and protest, on the ground that each of the protests is 
insufficient to entitle the plaintiffs to recover any part of the duties claimed 
by them. 

The defendant’s counsel also objected to the admission in evidence of 
the affidavits on the entries, on the ground that said affidavits are ex parte 
and taken without notice to the defendants before the commencement of 
suit, and not in this suit, and are only competent to show that the plaint- 
iffs complied with the law requiring the making of the same. 

The defendant’s counsel further objected to the admission in evi- 

88 dence of the entries made by Renauld & Francois on the ground, 

first, that they are not entries of goods imported by the plaintiffs 

and on which pjJaintiffs paid duties ; second, that Mr. Bartels, one of the 
plaintiffs, did not appear as partner in the firm of Renauld & Francois. 

Mr. William P. Amy was thereupon called as a witness for the plaintiffs, 
who testified that he was formerly in their employ and produced certain 
of their books and papers tending to show Mr. Bartels relation to the 
firm of Renauld & Francois prior to May 15th, 1866, from which the 

referee made certain findings and a decision, which hereafter appear, over- 

ruling defendants’ objections, to which ruling the defendants’ counsel duly 
excepted, which exceptions were duly noted and allowed. These papers 
were then admitted in evidence. 

Plaintiffs then called John V. Williams, a custom-house clerk, who 
made a computation of the excess of duty paid on the entries embraced in 


3951 5) 
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plaintiffs’ bill of particulars upon the two before-mentioned items of charges 
designated in the invoices as “ Transport au Havre,” and “ Frais jusqu ’a 
bord ” and on commissions over 2 00 whio testified that he understood the 
phrase “ Transport au Havre” to mean transportation or carriage 
to Havre, and “ Frais jusqu’a bord,” to mean expenses, to include put- 
ting on board ship at Havre. That the amount of principal of such 
overpayments was $18,577.85, and that the interest thereon to April 

2Ist, 1864, the date of the verdict, was $12,046.96, making in the 

89 aggregate $30,624.81. In this computation Nathaniel George, 

another custom-house clerk, concurred. In reply to defend- 
ants’ question, “Is the item ‘ Frais jusqu ’a bord’ shipping charges or 
charges for putting op board?” he answered, “ Expenses incidental to the 
shipping of the goods at Havre.” But defendants’ counsel objected to the 
allowance of a refund of duty paid on the item designated on the invoices 
as “ Frais jusqu’a bord,” claiming it was a dutiable charge. And also 
objected to the computation of interest on the several payments with the 
rest at the. date of verdict, viz: April 21st, 1864, claiming that interest 
should be computed from the time of payment to the date of the referee’s 
report. 

Pending the decision of the referee on these two points, plaintiffs called 
H. L. Charles Renauld, who testified that he was a son of P. A. H. Re- 
nauld, one of the plaintiffs; that he formerly resided in France, both in 
Paris and in Normandy ; had often been in Reims, and to a certain extent 
was familiar with the wine business there; that his acquaintance with 
France and Reims and the wine business extended back many years ; that 
his acquaintance or remembrance as to the principal markets of France for 
champagne goes back as far as 1853, and that by principal market he 
means the market where the wine was produced and where it was first 
sold ; that from 1853 to 1861 Reims was the principal market in France 
for champagne wine; Epernay also in a much smaller way, situated half or 

three-quarters of an hour’s ride from Reims; that Reims is about 
90 seven hours by rail from Havre ; that Havre was not a wine market 

in the sense he has mentioned; that a wine merchant would not 
go to Havre to buy wine; that it was a sea-port, a place where a great 
many goods were shipped. 

Witness said he had been familiar with the business of the firm of Re- 
nauld & Francois and Renauld, Francois & Co. a great many years. He 
was then asked if he understood the abuve invoice by the “ Corinthian,” 
of Nov. 21st, 1853, to which he answered, “I believe I do.” 

Q. Will you explain to the referee the two items of charges mentioned 
in the invoice consisting of “Transport au Havre” and “ Frais jusqu ’a 
bord”? 

A. “Transport au Havre” means transportation to Havre, as I under- 
stand it perfectly, “Frais jusqu ’a bord ”’—expenses until on board, 
meaning cartage to Havre. Ships were not as numerous as they are now, 
and the goods may have had to be stored. I do not intend to be con- 
strued as meaning that this item included storage. Expenses until on 
board means cartage—possibly expenses of loading—commission of the 
commission merchant who took charge of the goods in Havre. 

On cross-examination he was asked : 

Q. Are those two places, Reims and Epernay, the only places in France 
in which large quantities of champagne wines are bought and sold ? 


9? 
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A. Those two places and the surrounding country, small places around 
in the Reims district. Reims is the center of the wine-producing district. 
Q. Do I understand you, then, that champagne wine is not bought 
91 and sold in large quantities in any town or city of France, except 
in this district you have mentioned ? 
The only place where it can be bought in large quantities from first 
sah 
” ok * * * * * 

Q. You have testified to some extent regarding the item in the invoice 
per “Corinthian,” Nov. 21st, 1853, viz: ‘“ Frais jusqu ’a bord” 288 
francs. Do you know what the charge of 288 frances on that invoice was 
for ? 

A. Yes, sir; at least from my subsequent experience in business I 
know what that charge must have been for. It is for charges in Havre, 
such as cartage, commissions to the commission merchant who took 
charge of the goods and saw to their being properly put on board. 

Q. Was any of it for the storage of the et at Havre while awaiting 
shipment ? 

A. It might be in some cases, but I fancy not in this case, as the amount 
is so small. 

Q. Was any part of it for dockage or dock charge? 

A. It might be as a matter of circumstance. I could not tell from the 
inspection of the invoice. It is the usual charge that is made here. 

Q. Was any part of it for town or city dues? 

A. I cannot say I know, but I fancy not; as it was in transit, I may 
say no. 

Q. Was any part of it for export duty ? 

A. I think there was no export duty at that time. 

Q. Was any part of it for lighterage? 

A. I faney not. 

Q. Was any part of it for handling in Havre? 

A. I could not say. 
92 Q. Was any part of it for putting the goods on ship at Havre ? 
I could not say. 

Q. Was any part of it for any expense connected with its shipment at 
Havre other than what you have mentioned ? 

A. I think I covered it by cartage, commission to commission mer- 
chant, and incidental matters. 

Q. Then you have no way of ascertaining how many distinct items 
make up this charge of 288 frances, have you? 

A. I could not itemize it. 

™ Are 288 frances, or any part of them, charges that accrued at Reims? 

No, sir. 

O. Are you positive that all of this 288 francs are charges that accrued 
at Havre, after the goods reached Havre, and before the ship set sail for 
New York? 

A. Yes, sll 

Q. Was any part of 288 franes for port charges at Havre? 

A. I could not say. 
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Redirect examination : 

Q. Who paid those charges? 

A. The consignees paid them ; but for convenience’ sake, we had our 
friends on the other side settle them for us, to save opening an account at 
Havre. I mean the 288 frances and the transportation, 1536 franes. 

Plaintiffs’ counsel then offered in evidence pages 22 and 23 of General 
Regulations No. 63 being an abstract of decisions on questions submitted 
to the Treasury Department arising under the laws affecting revenue and 
commerce, issued by the Treasury Department, February Ist, 1856, and 

also additional instructions dated May 21st, 1863. 
93 The defendants, by their counsel, objected to the admission of 
each or either of the same in evidence, on the ground that it was 
immaterial, irrelevant, and at most was merely an opinion of what the law 
meant. 

The referee overruled this objection, and to this ruling the defendants. 
by their counsel, excepted, which exception was duly noted and allowed. 

The referee then received the same in evidence for what it was worth. 
Copies of which are as follows : 


Extract from ‘‘General Regulations No. 63,” dated [February Ist, 1856 (pages 22 
and 23). 


Freight or transportation from the foreign port of shipment to the port 
of importation is nota dutiable charge. In cases, therefore, of goods arriv- 
ing in the United States after having been first transported from the place 
of their production or manufacture toanother port or place, whether in the 
same or another country, by land or by water, and thence transhipped for 
the United States, provided satisfactory evidence be adduced to the col- 
lector of the customs at the port where the said goods shall arrive, that they 
were originally shipped with the bona-fide intention of having them trans- 
ported to a port in the United States, as their final port of destination—no 
dutiable costs or charges will have accrued, either on the transportation 
from the first to the intermediate port, or while remaining in or leaving the 
latter, the voyage or transportation being regarded as continuous from the 

country whence originally exported in good faith, on a declared des- 
94 tination for a port and parties in the United States. 

In illustration of the rule thus established it may be remarked 
that the evidence of final destination being satisfactory, no duties would 
be chargeable in the ports of the United States on the freight or trans- 
portation or charges in the intermediate ports on goods originally from 
China or Glasgow or Cardiff or Londonderry to Liverpool, from Malaga 
to Valparaiso, from Dresden to Bremen, or from Basle to Havre on the 
said goods being trans’hipped for the United States from the several inter- 
mediate ports enumerated. 


ADDITIONAL INSTRUCTIONS, 
TREASURY DEPARTMENT, 
May 21st, 1863. 
Collectors and others are informed that this Department coneurs in the 


decision of the courts that charges for transportation of goods from the' 
interior of the country, by railroad or water-carriage incurred prior ‘to 


me ee a 
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the time of exportation, cannot be added to the value of the goods, for 
the purpose of establishing their dutiable value. 

All costs and charges incidenta | to the shipment, such as port charges, 
drayage, commissions, export duty, &c., &c. (except marine insurance), 
should be added to the value of any goods, wares, or merchandise in the 
principal markets to fix their dutiable value. 

The usual or legal rate of commissions on merchandise from Great 

Britain has been decided in the United States cireuit court at New 
95 York (Bredt et al., vs. Schell, collector), to be one and one-half per 

centum, and that of commissions on merchandise from Continental 
Europe, exce pt Paris (see same case), to be two per cent. 

In this decision the Department also concurs. 

S. P, CHASE, 
Secretary of the Treasury. 


Counsel for defendants offered in evidence a judgment roll in the case of 
Peter A. H. Renauld, E. E. Francois, and Geo. Ff. W. Bartels vs. H. J. 
Redfield, filed in the clerk’s office of the United States circuit court for 
the southern district of New York on the 17th day of February, A. D. 
1864, together with a satisfaction piece filed on the 7th day of April, 
1864. 

Plaintiffs’ counsel objected to the admission in evidence of the above 
papers on the ground that they are wholly immaterial and irrelevant, 
being judgment and satisfaction piece of a date prior to the verdict ren- 
dered in this case, and if they ever could have had any relevancy to this 
ease it could only be by pleading it as a defence; that it was too late, 
after a verdict entered by consent, as was the verdict in this case, April 21st, 
1864. 

The referee sustained plaintiffs’ objections. To which ruling the de- 
fendants’ counsel excepted, which exception was duly noted and allowed. 

Copies of this judgment roll and satisfaction piece are hereto annexed, 
marked Defendants’ Exhibits Nos. 11 and 12, for identification, April Ist, 

1885. J. M.D. 
96 It was then stipulated and agreed by and between the counsel 

for the respective parties that the objection made and exception 
taken by the defendant’s counsel to the item “ Frais jusqu’ a bord,” in 
the case of the importation by the Corinthian of November 21st, 1853, 
shall be considered to have been made to each and every importation in- 
cluded in this suit, wherever such item may appear, with the same force 
and effect as if each of similar importations were offered separately and 
separate objections and exceptions were made upon the record by the de- 
fendants’ counsel to such item, with any request to find by either party as 
to such item, shall apply with as much force and effect to each and every 
entry and invoice containing said item as if such entries and invoices had 
been offered subsequently and objections made and exceptions taken to 
each at the time of being offered, and that any request of either party to 
find as regards such item on the entry and .invoice per the Corinthian, or 
refusal so to find and exceptions taken thereto, shall be deemed to apply 
to each and every other entry as if specifically made concerning the same. 

Plaintiffs’ and defendants’ counsel then respectively presented to the 


38 REDFIELD VS. BARTELS— BARTELS VS. REDFIELD. 


referee requests to find as matters of fact and conclusions of law, to which 
he affixed his answers: “ Allowed,” “ Allowed as modified,” or “ Not al- 
lowed,” or “ Not allowed as stated.” 

The following are plaintiffs’ requests : 


97 GEORGE F. W. BARTELS ET AL. ) 
vs. 
CONSTANCE C. REDFIELD ET AL., Ex’R; Kc. j 


Plaintiffs request the referee to find, as matters of fact : 

As to the question of copartnership: 

lst. That the books of Renauld & Francois and Renauld, Francois & 
Co. show that G. F. W. Bartels came into the employ of Renauld & Fran- 
cois about Nov., 1850, as a clerk at an annual salary. 

That he continued in that capacity till January Ist, 1852. 

Allowed. 

2nd. That from January Ist, 1852, his name disappears from the books 
as a clerk, and thereafter he is not credited with any salary whatever, but 
his account is kept in the same way as the accounts of Mr. Renauld and 
Mr. Francois, the other partners. He is debired as they are with all sums 
drawn out of the business during the year, and these sums are balanced 
by credits to transfer account. 

Allowed. 

3d. That this transfer account, which showed the interest and capital 
of the respective partners, was kept in a private book by one of the mem- 
bers of the firm and did not appear in the general books of the firm till 
January Ist, 1856. 

Allowed. 
98 4th. That on that date the interest and capital of the partner 
Mr. Renauld appears to be $54,880.12, and of Mr. Francors it 

appears to be $73,604.22, and of Mr. Bartels it appears to be $15,359.22. 

Allowed. 

5th. The books further show that Mr. Bartels’ share in the business 
from January Ist, 1856, to June 30th, 1856, was ten per cent., and 
amounted to $3,427.39, and that his accumulated capital in the firm on 
July Ist, 1856, was $18,786.61. 

Allowed. 

6th. That Mr. Bartels became an ostensible partner May 15th, 1856, 
when the style of the firm was changed to Renanld, Francois & Co. 

Allowed. 

7th. That no balance-sheet was then made or balances struck or 
account of stock taken on any account of Renauld & Francois in liquida- 
tion or anything showing any liquidations of the business of Renauld & 
Francois made; but the notes and acceptances of Renauld & Francois were 
paid by Renauld, Francois & Co., and the bills receivable of Renauld & 
Frencois were collected by Renauld, Francois & Co. 
Allowed. 
8th. That Mr. Bartels’ interest in the firm continued from July Ist, 
1856, to July Ist, 1872, and was twenty-five per cent. 


Allowed. 
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99 9th. That the above facts show, as matter of law, that said Bartels 
had an interest in the excess of duties paid on all importations em- 
braced in plaintiffs’ bill of particulars, on which duties were paid between 
November Ist, 1853, and July Ist, 1857. 
Allowed. 
A. W. GRISWOLD, 
Of counsel for Pla intiffs. 


Plaintifis further requested the referee to find as matters of fact— 
lst. That the defendant, upon a subpoena duces tecum served upon the 
collector of customs, produced from the files of the custom-house the in- 
voices and entries made by the plaintiffs and specified in their bill of par- 
ticulars, which entries were offered and received in evidence. 
Allowed, 
2nd. That upon certain of those entries, viz, the entries per Corinthian, 
dated Noy. 21, 1853, and upon the entry per Zurich, dated Jan. 19th, 
1854, and upon the wareliouse entry per Zurich, dated June 13th, 1854, 
as well as upon many other of plaintiffs’ entries so produced, protests 
against the payment of duties on charges and commissions are made and 
signed by the plaintiffs. 
Allowed. 
3rd. That such protests were made at or before the payment of the 
duties on said entries. 
Allowed. 
LOO ith. That said protests are legal and valid protests with a 
prospective clause sufficient in law to entitle the plaintiffs to recover 
excess of duty paid on the entries on which they are made and also upon 
subsequent entries made to the same collector. 
Allowed. 
Plaintiffs’ counsel further requests the referee to find as matters of 
tact — 
5th. That it.appears from the evidence that Reims was the central and 
principal market of the champagne wine-growing district of France, and 
the principal market of France for the sale and export of such wines. 
Allowed. 
6th. That the champagne wines embraced in plaintiffs’ bill of partie- 
ulars were exported from Reims, in France, to New York, via Havre, 
consigned to the plaintiffs. 
Allowed. 
7th. That the true cost or market value of the wines on which duties 
should be assessed wus the value delivered at Reims, which value was made 
up from the value of the wine at Reims, the cost of the bottles which con- 
tained it, and the cost of the cases or baskets in which it was packed, and 
the packing and delivery at Reims. 
Not allowed as stated. 
Sth. That all expenses on said wines after its departure from Reims, 
incurred for transportation to and receiving and putting on board ship in 
Havre, were for account of and paid by the plaintiffs. But for their 
101 convenience the consignors advanced the amount of such disburse- 
ments and charged up the items to the plaintiffs in the invoice of 
each shipment. 


Allowed. 
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9th. That the items specified in plaintiffs’ invoices as “transport au 
Havre,” and “ frais jusqu ’a bord,” mean expenses incurred in transport- 
ing the wine from Reims to the ship i in Havre, and that such charges are 
not dutiable under the verdict herein, which provides that plaintiffs re- 
cover “on charges on merchandise imported at New York, for the trans- 
portation of the goods from the interior of the country, by railroad or 
water carriage, incurred prior to the time of exportation.” 


Allowed. 


10th. That the plaintiffs are entitled, under their verdict, to the sum of 


$30,624.81, as of April 21st, 1864, the date thereof. 
Allowed. 
ALMOoN W. GRISWOLD, 
Of Counsel for Plaintiffs. 


The defendants’ counsel presented to the referee the following requests 
to find: 


U.S. cireuit court, southern district of New York. 


102 G. F. W. Barrens, P. A. H. RENAvLD, ) 


and E. E. Francois, 

vs. > O, S. 1596. 
CONSTANCEC, REDFIELD, AS EXECUTRIX, ET AL,, | 
&e, } 


DEFENDANTS’ REQUESTS TO FIND. 


The defendants in the above-entitled action request the reteree to find 
as follows: 


As conclusions of fact. 


I. That the above-named plaintiffs, P. A. H. Renauld and E. E. Fran- 
cois, during the years 1850 and 1851, were co-partners in trade, doing 
business under the firm name of Renauld & Francois. 

Allowed. 

II. That during said years the plaintiff, G. F.|W. Bartels, was employed 
as a clerk by the said firm of Renauld & Francois. 

Allowed as modified. 

III, That during such years, as such clerk, the said G. F. W. Bartels 
received from the said firm of Renauld & Francois a yearly salary. 

Allowed as modified. 

III. That thereafter, and from about Jan. Ist, 1852, up to about Jan. 
1, 1856, the said G. F. W. Bartels continued with said firm of Renauld 
& Francois. 

Allowed as modified. 
103 IV. That during said last-mentioned time the said G. F. W. 
Bartels received no salary from said firm of Renauld & Francois, 
but, in lieu thereof, he was compensated by said firm out of the net profits 
arising from the business done by said firm. 
Not allowed. 


‘A 
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V. That on or about May 15th, 1856, the said firm of Renauld & Fran- 
cols ceased to exist. 

VI. Thaton or about the said last-mentioned date the firm of Renauld, 
Francois & Co. was duly formed. 

Allowed as modified. 

VII. That said firm of Renauld, Francois & Co. consisted of P.'A. 
Renauld, E. E. Francois, and G. F. W. Bartels, the above-named plain- 
tiffs. 

Allowed. 

VIII. That the firm of Renauld & Francois made certain importations 
from France into the U. 8. by the following-named vessels : Corinthian, 
Nov. 21, 1853; St. Nicholas, May 14, *56 ; Cdela Mer Noire, M’ch 29, 
53; and others specified in this request between Nov. 21st, 1853, and 
May 4th, 1856. 

Allowed. 

IX. That after said May 15th, 1856, the firm of Renauld, Francois & 
Co. made the other importations referred to in the plaintiffs’ statement 
and bill of particulars herein. 

Allowed. 
104 IX 4. The firm of Renauld & Francois imported certain cham- 
pagne wines from France into the United States, November 21, 
1853, by the Corinthian. 

Allowed. 

X. That said champagne wines were the product of Reims, France. 

Allowed. 


XI. Tht said champagne wines were invoiced at said Reims to said 


firm of Renauld & Francois by and for the account of H. Piper & Co., of 


said Reims, to be placed by shipping merchants at Havre on board a ship 
at Havre bound for the U.S. 

Not allowed as stated. 

XII. That the invoice thereof is in French, and, besides other items, 
sets forth the following: 


EES GR FETED cncned onder incnnk Genekens tedh tees os 000s 2énceseQnnnnenens 1, 536 
Fe TS "Hi DON otks ded cuwnecadeeek ctce tins cncune cone conn secnseebuuentee RR 
A Lhe rwead., 


NII. That the item “Transport au Havre” means in this connection 
cost of transportation from Reims to the railway station in Havre; and 
the amount thereof with commissions thereon is equivalent in American 
money to about $293. 

Allowed. 

XIV. That the item “ Frais jusqu ’a bord” means literally, “ expenses 
until on board,” and amounts to $55. 


Allowed. 
XV. That the last-mentioned expenses were expenses incurred 
105 in Havre after the arrival of said champagne wines at the railway 


station ini Havre and up to and including or about the time said 
champagne wines were put on ship-board at Havre, such as cartage, loading, 
commissions of the merehants in Havre who had charge of the said wines 
while in Havre. 
Not allowed as stated. 


Seetelieedeitaeian sal am 
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I. That no partnership existed between said P. A. Renauld, E. E. 
Francois, and G. F’. W. Bartels, the plaintiffs herein, prior to May 15, °56. 

Not allowed. | 

If. That said plaintiffs are not entitled to recover in this action in the 
case of any importation made by said Renauld & Francois and _ specified 
in the VIII of defendants’ request’ to find as conclusions of fact herein. 

Not allowed. 

III. That the period of exportation of said champagne wines was the 
time when the ship by which the same were brought to the United States 
set sail therefor. 

Not allowed. 

IV. That the point or place in France at which the exportation of said 
champagne wines commenced was Havre. 

Not allowed. 

V. That said item of frais jusqu ’a bord means expenses or charges 
incurred in Havre in and about the shipment of the said champagne wines 
upon the ship or vessel that brought them to the United States. 

Not allowed. 
106 VI. That said item of “ frais jusqu’a bord” is a dutiable charge. 
Not allowed. 

VII. That said plaintiffs are not entitled to recover the duty, or any 
part thereof, paid on said item of “frais jusqu ’a bord.” 

Not allowed. 

VII. That the plaintiffs are entitled to recover interest upon the items 
of excess of duty paid by them and recoverable in this action, from several 
dates of payment thereof, until this day of , 1882, the date of the 
referee’s report herein. 

Not allowed as stated. 

Dated New York, December , 1882. 

Respectfully submitted. 

S. L. Wooprorp, 
U.S. Atty, and At#y for Deft. 


To JosepH M. DEVEL, Esq., Referee. 


The foregoing requests, so far as they are consistent with the findings 
stated in my report, are allowed, and those inconsistent are disallowed. 
J. M. DEVEL, Referee. 


The referee on Dec. 15th, 1882. made and filed his report as follows. 
VIZ: 


7 


107 U. S. circuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. ) 
Us, 


ConsTANCE C, REDFIELD ET AL., Ex’rs, Xe. } 


Under an order of the court made and entered herein June 30th, 1882, 
this cause was referred to me to adjust the amount due to the plaintiffs, 


ty 


ty 
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under the verdict obtained April 21, 1864, for excess.of duties exacted on 
charges and commissions above the legal rate upon importations by the 
plaintiffs. 

The plaintiffs lave been represented before me by Mr. A. W. Griswold 
and the defendants by Messrs. E. M. Morse and Thomas Greenwood. 

All the evidence offered has been taken and duly considered, and I find 
therefrom as matters of fact as follows: 

First. That during the years 1850 and 1851 P. A. H. Renauld and. E. 
Kk. Francois were partners in business in the city of New York, trading 
under the name and style of Renauld & Francois, and that from about 
November, 1850, to and including December 31, 1851, the plaintiff, 
George IF. W. Bartels was in their employ at a stated salary, the same 

being credited to him on the books of the firm. 
108 Second. That after December 31, 1851, said Bartels continued 

with said firm without being credited on said firm’s books with any 
sum or salary ; that his accounts thereafter were kept in the same way as 
were the accounts of the other plaintiffs, and different than the accounts 
of the employees, to wit, he was charged with all amounts drawn out and 
this was balanced by credits to “ transfer account,” which said transfer 
account was kept in a private book by one of the partners and does not 
appear on the general books of account of said firm until January Ist, 
L856. 

Third. That on January Ist, 1856, a capital account was opened by 
said firm with each partne r, wherein said Bartels appears to be credited 
with the sum of $15,359 oe and on June 30th, 1856, was further credited 
with the sum of $3,437.29, being “10 per cent. of this one-half year’s net 
profit.” 

Fourth. That on May, 1856, the firm name was changed to Renauld, 
Francois & Co., the partners being the plaintiffs herein. No written 
transfer seems to have been made, nor were the books balanced; the ae- 
counts of the new firm were continued in the old books. The bills re- 
ceivable of the prior firm-were collected by the new firm, and the bills 
payable of the prior firm were assumed and paid by the new firm. ‘That 
said firm of Renauld, Francois & Co. continued as griginally constituted 
until July, 1872, and that Bartels’ interest therein subsequent to July 

Ist. 1856, was 25 Te . 
109 Fifth. That the firmof Renauld & Francois and Renauld, Fran- 
cois & Co. made the importations referred to and embraced in the 
bill of particulars and statement in this case from Reims to France and 
duly pretested against the payment of duties on the matters referred to in 
this suit, 

Sixth. That said importations, consisting of champagne wines, invoiced 
from Reims, the principal market for champagne in France, to the plaint- 
iffs, and that many of said invoices containing the following items : 
“Transport au Havre,” “ Frais jusqu ’a bord,” meaning, respectively, trans- 
portation charges from Reims to Havre, Reims being an inland and Havre 
a seaport town, and other and additional charges and expenses incurred in 
Havre in trans’hipping such goods, wares, and merchandise from the rail- 
road in Havre to and putting on board vessels there bound for New York ; 
each of said items being expenses incurred while such merchandise was 
in transitu. 
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Upon the foregoing facts I find as conclusions of law : 
That George F. W. Bartels, P. A. H. Renauld, and E. E. Francois 
were each interested in the importations made under the name of Renauld 
& Francois and Renauld, Francois & Co., and also in the amount of duties 
illegally exacted by Heman J. Redfield, at that time collector of the 
110 ~—iport of New York, and that they are therefore entitled to recover of 
the defendants, as executrix and executor of said Redfield, as shown 
by the statement giving the items in detail, the sum of eighteen thousand 
five hundred seventy-seven and ;5°, dollars ($18,577.85) as principal, 
together with interest on the various items up to April 21, 1864, amount- 
ing to twelve thousand forty-six and ;%°, dollars, ($12,046.96), making in 
the aggregate as due at the date of said verdict the sum of thirty thous- 
and six hundred twenty-four and 5%), dollars ($30,624.81). 
All of which is respectfully submitted. 
N. Y., Dee. 14, 1882. 
J. M. DEVEL, Referee. 
Plaintiffs therefore gave notice of filing said report as follows : 
U.S. circuit court, southern district of New York. 
GEORGE F. W. BARTELS ET AL. ) 
vs. - OS. 1596. 
CONSTANCE C. REDFIELD ET AL., Ex’rs, &c. } 
Sir: Please take notice that the report of the referee in the above- 
entitled action has this day been filed in the office of the clerk of this 
court, by which report there is due plaintiffs, under the verdict herein, prin- 


cipal, $18,577.85, and interest to April 21, ’64, date of verdict,'$12,046.96 ; - 
amount of verdict, $30,624.81. 
Dated Dec. 15, 1882. 
111 Yours, 
Marsu, Wiitson & WALLIS, 
Plif’s Attys. 
Per A. W. GRISWOLD, 
of Counsel. 
To Srewarr L. Wooprorp, 
U.S. Attorney, for Def ts. 
And afterwards, to wit, on December 18th, 1882, defendants’ counsel 
duly filed the following exceptions to the referee’s report : 
U.S. circuit court, southern district of New York. } 
GEORGE F. W.-BARTELS ET AL. ) 


vs. >» OLS, 1596. 
Constance C, REDFIELD, Ex’R, ET AL. | 
Defendants’ exceptions to referee’s decisions. 
The defendants in the above-entitled action hereby excepts : 
I. To the report of the referee filed therein December 15th, 1882, and 
to each and every part of the same. 
II. To the second finding of fact made therein by said referee December 
14th, 1882. 
III. To the third finding of fact made therein by said referee December ° 
14th, 1882, 
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IV. Tothe fourth finding of fact made therein by said referee December 
14th, 1882. 

V. To the fifth finding of fact made by said referee December 14th, 

L882. 
112 VI. To the sixth finding of fact made therein by said referee 
December 14th, 1882. 

VII. To the conclusions of law found therein by said referee Decem- 
ber 14, 1882, and to each and every part thereof. 

VIII. To the finding of said referee, as requested by the plaintiffs in 
their 6th, 9th, and 10th requests to find; and in their Ist, 2nd, 3d, 4th, 
5th, 7th, and 9th requests to find as to question of co-partnership. 

IX. To the finding of said referee upon or of any part or in any way 
of the 7th plaintiffs’ requests to find; said requests to find being marked 
by said referee, “ Not allowed as stated.” 

X. To the refusal of said referee to find as requested by the defendants 
in their requests I], III, [V, V, VI, VII, XI, and XV, to find as con- 
clusions of fact, and to his finding of each and every of such requests as 
were modified by him, and, as so modified, were found by him. 

Xl. To the refusal of said referee to find as requested by the defend- 
ants in their requests I, ie III, IV, V, VI, VII, and VIII to find as 
conclusions of law. 

Dated New York, Dec. 18th, 1882. 

STEWART L. WoopFrorp, 
U. A, Att?y and Atty for Def’t. 


And afterwards, on December 19th, 1882, the plaintiffs’ counsel 
113 = gave _notice of a motion to overrule defendants’ exceptions, and on 
March 28th, 1883, said motion was argued before the honorable 
William J. Wallace, cireuit judge of this court, to overrule the aforesaid 
exceptions of the defendants and confirm the said referee’s report and 
for judgment on the verdict for the amount found due plaintiffs therein 
with interest, and for such and further relief as to the court should seem 
just. 

And the plaintiffs by their counsel were heard in behalf of said motion, 
and the defendants by their counsel in opposition thereto. 

And afterwards, to wit, on the 4th day of April, 1883, the said circuit 
judge made his decision upon said motion sustaining the defendants’ ex- 
ceptions to the finding of the referee that the plaintiffs were entitled to re- 
cover duties exacted on the aforesaid charges of “ frais jusqu’a bord,” and 
their exceptions as to allowance of interest, computed with a rest at the 
date of the verdict in this cause as a part of their damages, and overruled 
defendants’ other exceptions and at the same time made and filed an opinion 
in the office of the clerk of this court, of which the following is a copy: 
Circuit court of the United States for the southern district of New York. 

)ARTELS ) 

vs. > 
REDFIELD. j 
114 WALLACE, J.: 
In 1864 a verdict was rendered in this case and a number of 
other cases involving the same questions, upon the consent of counsel, in 
open court, 
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The suits were brought to recover duties alleged to have been illegally 
exacted by the defendant as collector of the port of New York upon mer- 
chandise imported by the plaintiffs. 

The duties were levied under section 1 of the act of Congress of March 
3, 1851, directing the collector to levy duty upon the actual market value 
or wholesale price of merchandise at the period of exportation to the United 
States in the principal markets of the country from which the same is im- 
ported, and upon “ all costs and charges, except insurance, and including 
in every case a charge. for commissions at the usual rates,” 

The verdict was “ for the plaintiffs for excess of duty with interest thereon 
illegally exacted from plaintiff, and paid under protest to defendant, and 
not barred by the statute of limitations.” It further stated in general 
terms upon what charges and commissions the duties exacted might be re- 
covered, among others as follows: “On charges on merchandise imported 
at New York for the transportation of the goods from the interior of the 
country by railroad or water-carriage incurred prior to the time of impor- 
tation.” 

A reference was subsequently ordered to a referee to ascertain and re- 

port the amount due to the plaintiffs in the several cases, 
115 The exceptions to the referee’s report present various questions 

which are not open to consideration, Certainly the verdict ren- 
dered in 1864 upon the consent of counsel must be as conclusive upon the 
matters covered by it as a stipulation formally made and acquiesced in for 
nearly twenty years. That verdict precludes the defendant from denying 
that the plaintiffs are entitled to recover excess of duties illegally exacted 
by and paid under protest to the defendant. When the plaintiffs show 
that they have paid excessive duties under protest to the defendant, by the 
terms of the verdict they are entitled to recover the same. 

The defendant cannot, therefore, ava'l himself of a defense which pro- 
ceeds upon the theory that plaintiff’ never had a cause of action for the 
recovery of such duties. The defense of a former suit in bar is of that 
character. 

The defense of the statute of limitations was reserved to the defendant 
by the terms of the verdict, but when the case was before Judge Blatch- 
ford on defendant’s motion to be allowed to plead the statute of limitations, 
he denied leave. This was doubtless upon the theory that the right to 
interpose that defense only applied to those cases in which it has been 
pleaded. The verdict was rendered in a large number of cases and is so 
indefinite in many of its clauses that Judge Nelson in 1868, in Winslow 
vs. Maxwell, and Judge Benedict, in 1869, in Greenleaf vs. Schell, treated 

it as astipulation open not only to construction but to modification. 
116 The order of Judge Blatchford precludes the defendant from avail- 
ing himself of the statute of limitations. 

The defendant insists that the referee improperly allowed the sums paid 
for duty upon the charges on the merchandise at Havre after its arrival 
there. 

The evidence show’ that those charges were for cartage and commissions 
to the merchant who received the merchandise for the plaintiffs and put it 
on board ship for exportation. They were not charges for inland trans- 
portation from one principal market to another, and, therefore, were not 
specified in the protest of the plaintiffs. Construing the verdict with the 
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aid of the protests, it seems clear that it was never intended to authorize 
the recovery of duties paid for such charges, and that this is the true con- 
struction is the more clear because the recovery intended to be authorized 
bv the verdict was for duties which the courts have held were not legally 
collectible and which the ‘Treasury Department had conceded to have 
been illegally exacted. This is a part of the history of these cases in this 
court. It had been decided that charges for freight or transportation of 
merchandise from the interior markets of the country to the port of expor- 
tation were not dutiable. (Gibbs vs. Washington, McAllister, 430.) 

It had also been decided that charges for freight or transportation from 

the place of shipment to the port of importation were not dutiable. The 

Treasury Department had acquiesced in these decisions. It had 
117 ~— never been decided that charges for loading the merchandise on 

shipboard at the port of exportation or that the commissions of 
those who took charge of the merchandise at such port were not legitimate 
charges and commissions upon which duty was leviable. In the Treasury 
circular of May 21st, 1863, it is announced that just such charges and ex- 
penses asare here contested should be added to the value of the goods in 
levying duty. That regulation was in force and the recognized rule of 
the Department when this suit was brought and when the verdict upon 
consent was entered. It can not be supposed the Government meant to 
abandon its construction without a contest, and the language of the verdict 
does not require such an interpretation. 

The sums paid for duties levied upon these charges and commissions 
should be disallowed in the recovery. if the protest had contemplated 
contesting any part of these charges and commissions, it might be open to 
enquiry whether any part of them were incidental to the transportation 
from Reims to Havre. 

But there would be no reason for rejecting the addition to the market 
value of such charges as would have been incurred if Reims had been the 
port of exportation instead of Havre. As the case stands, however, this 
enquiry can not be pursued, The verdict is no broader than the terms of 
the protest. 

‘There is no merit in the point taken by the defendant, that the plaint- 

iffs can not recover for the duties paid during the period when one 
118 of them had no interest in the cause of action. 
If there had been a plea of misjoiner, quite likely under the 
terms of this very peculiar verdict it might have availed the defendant. 

The verdict did not liquidate the damages recoverable by the plaintitis, 
and it was erroneous to make a rest at the date of the verdict in comput- 
ing the interest which the plaintiffs are entitled to as a part of their 
damages. 

The cause is referred back to the referee to ascertain the sum due the 
plaintiffs upon the principles thus stated. 


Thereupon the plaintiffs, by their counsel, moved before the said circuit 


judyve for a re-argument of the said motion of Mareh 28, 1883, and the re- 


argument of that motion having been granted, the same was made on 

March 4th, 1884, before the said cireuit judge by the plaintiffs’ counsel 

in behalf thereof, and by the defendant’s counsel in opposition thereto. 
And afterwards, to wit, on the 16th day of May, 1884, the said circuit 
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judge rendered his decision affirming his previous decision of April 4th, 
1883, and made the following order thereon : 


U. S. cireuit court, southern district of New York. 


119 GEORGE F. W. BARTELS ET AL. ) 
re. >OvS. 1596. 
CONSTANCE C. REDFIELD ET AL... EXECUTORS, &c. 


This cause coming on to be heard on defendants’ exceptions to the re- 
port of Joseph M. Deuel, esq., to whom the case was referred for adjust- 
ment under the verdict taken therein April 21st, 1864, after hearing E. 
M. Morse, esq., and Thomas Greenwood, esq., of counsel for the defend- 
ants, in support of said exceptions, and Luther R. Marsh, esq.,and A. W. 
Griswold, esq., of counsel for the plaintiffs, in opposition thereto; and, 
again, upon re-argument, after hearing Thomas Greenwood, esq., in sup- 
port of said exceptions, and William G. Choate, esq., and A. W. Gris- 
wold, esq., in opposition thereto, and due deliberation had, it is ordered : 

Ist. That defendants’ exceptions to the allowance by the referee of a 
refund of duties paid by plaintiffs on the item designated in the invoices 
as “ Frais jusqu ’a bord,” and also defendants’ exceptions to the allowance 
by the referee of interest computed with a rest at date of verdict be, and 
the same are hereby, sustained, and defendants’ & other exceptions are 
hereby overruled ; 

2d. It.is further ordered, that said cause be referred back to the referee 

for re-adjustment in conformity to the decision of the court, and 
120 3d. It is further ordered, that the referee receive such evidence 

as the parties may present respecting the existence of laches, which 
may affect the right of plaintiffs to recover interest under the decision of 
the Supreme Court, in the case of “ Redfield vs. Ystalyfera [ron Com- 
pany.” 

4th. And it ts further ordered, that the defendants have their disburse- 
ments incurred for re-argument, the same to be taxed by the clerk of this 
court. 

Dated New York, May 16th, 1884. 

Wa. J. WALLACE. 


To said order and the decision embodied therein, in so far as they over- 
ruled the defendants’ objections and exceptions, the defendants, by their 
counsel, excepted, which exception was duly noted and allowed. 

And to so much of said order and ruling of the court as decided that 
the plaintiffs are not entitled to recover the excess of duty paid on said 
item of charges designated in their invoices ‘‘ Frais jusqu ’a bord,” the 
plaintiffs, by their counsel, excepted, which exception was duly noted and 
allowed. 

And to so much of said order and ruling of the court as decided that the 
plaintiffs are not entitled to interest computed with a rest at April 21st, 
1884, the date of the verdict, the plaintiffs, by their counsel, also excepted, 
which exception was duly noted and allowed. 

And afterwards this cause came on for re-hearing before the 
121 referee, pursuant to said order of May 16, 1884, the plaintiffs being 
represented by their counsel and the defendants by their counsel. 
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To maintain the issue on the part of the plaintiffs they produced as a 
witness in their behalf John V. Williams, who, being duly sworn, testi- 
fied : 

That he was then an entry clerk in the New York custom-house, and 
had been connected therewith for thirteen years. That he had made a 
computation and prepared a statement of the amount of duties paid on 
charges In this ¢ ase, EXC hale the item of charges designated in the invoice 
as “* Frais jusqu ’a bord” and inc ‘luding a comput ition of the duty paid 
on commissions over two per cent. in the case of importations embraced in 
the plaintiffs’ bill of particulars in this cause; that the amount of duty 
paid on charges and commissions, exc luding the items designated in the 
invoice “ Frais jusqu ’a bord,” with interest to May 31, 1884, was as 
follows: 


ahe prine., excluding “ Frais jucqu ’a bord ”. .... 200+ ceccce cocceccscose $14,906.96 
Simp le interest : 
¢ per ce nt. i. Ce ee ee n.d. dunece caekes ene 25, 312. 78 
=” ae eT eee ee ee 3, 812. 07 


43, 519. 80 
The plaintiffs, by their counsel, thereupon presented to the referee cer- 
tain requests to find as conclusions of fact and of law as follows: 


J. S. cireuit court, so. dist. of N. Y. 


122 GEORGE F. W. BARTELS ET AL. 
against ©. S. 1569. 
CONSTANCE (©, REDFIELD ET AL., EX., &C. 


Plaintiffs request the referee to find as conclusions of facts: 


That the amount of principal of duties over-paid by plaintiffs (ex- 
c Ha duty on the item of charges designated in the invoices as ‘‘ Frais 


jusqu AIG ee TO nuns coceweneeseees eee 
Simple interest lei date of several payments to da ite of ref. P, nepert: 

o pe ot. int. OO DOR. Ga, "Fe ecccce cocccs coe nee coccce cocceeccesagesens BITE 

5S * se ED kind odie niobate aa” eninents meni eee 4,678.13 


44, 385. 86 
I so find. J. M. D. 


2d. That said amount of principal (excluding duty on “ Frais’a bord”). 14,394.95 
Interest computed with rest at date of verdict: 


7 pr ct. int. to Ap’! 21, ’64, date of verdict... ...... ...2.. ..- 20 ceeeee 9, 469, 92 

pe sae bedions ceneesesenaeene 23, 891. 77 
7 pr ct. int. on $23,891.77 to Dec. 31, 79 2.222. 2... cece cc cece ccccccee 20,200.43 
6 pr ct. int. on $23,891.77 to June 1, "95... 22. 2 eens cece ee cee wee cece 7, 764, 57 


a 57, 906. 77 


I so find. J. M. D. 


3d. That said amount of principal (including duty on “ Frais jusqu ’a 


BOGE ).. concce caccee esd hb ene 6ebkes c6nb0d ceee 600000 coches enenssdsenes 
Simple interest from date of payment to date of ref’s report: 
7 pr. ct. int. to Dec. S31, 779... .22. ccccce cove cocccs coccccccccccccceses Supt 


51, 215, 62 


6 pr ct. int. on $18,642.15, to June 1, MG io teu ee endend seu ane 6, Uo8, 39 
Total ee ee ae ee a eee ee ee ee ee ee ee ee ee ee ee eee wi ty: 0) 
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Iso find. J. M. D. 
123 4th. That said amount of principal (including duty on ‘ Frais 
SEGUE "DS BETE doccoce cecece 06.0000 c00c ote cece cocccs eee sees cece s Sls, 642. 15 
Interest computed with rest at date of verdict: 
7 pe ot. tnt. to Api. Bl, G6, date Of VOrdict 2.2.00 2200 cece cove cove coee 12, 089. 28 
cles nds, pelea eanees Sennen cones aemeen 30,731. 43 
7 WE CO, TRE. OS Ger, Fees SS OO DIOS Sh, "FO ccc ccccce ccccccccssccces cece Oy Oe On 
6 pr ct. int. on $30,731.43 to June Ist, ’85.......- » canenes bebbadianeel 9, 987. 17 
tiie cen ibi kd Ebene: sadn nabbed ceeded enenee sebnne aun 74, 483. 13 


I so find. J. M. D. 


And as a conclusion of law: 

That plaintiffs are entitled to a report and judgment for $74,483.13, 
principal and interest to June Ist, 1885, and to their costs. 

I do not so find. J.M. D. 


124 As to laches. 


Under the 3rd paragraph of the order of reference of May 16th, 1884, 
directing the referee to receive such evidence as the parties may present 
respecting the existence of laches which may affect the right of the plaint- 
iffs to recover interest under the decision of: the Supreme Court in the 
‘ase of Redfield vs. The Ystalyfera Iron Co., the testimony of the follow- 
ing witnesses and also documentary evidence was introduced touching the 
causes of delay in the adjustment of the verdict in this case, viz: 

Plaintiffs called John VY. Williams, who testified that he was refund 
clerk in the custom-house from October, 1869, to 1877 or’8 ; that his du- 
ties as such clerk were the preparation of statements for submission to the 
Treasury Department of refunds authorized by the courts or the Treasury 
Department, all under the instructions of the auditor of the custom- 
house. 

That the duties of his office required the current work of the office— 
the adjustment of refunds recently authorized under the Secretary’s in- 
structions, in preference to cases of long standing. That it was impossible 
for him to say what portion of his regular office hours from 1869 to 1877 
he was able to devote to the adjustment of old cases of long standing ; 

that sometimes for a month or more he would not have an oppor- 
12 tunity to work on any charges and commissions cases. ‘That he 

remembers that about February, 1871, he received instructions and 
directions from the auditor relative to work on the adjustment of charges 
and commissions cases under the directions of Judge Pierrepont as ref- 
eree. 

That his recollection was that what might be called the current work of 
his desk, as distinguished from the charges and commissions cases, was of 
such a quantity, the auditor, after showing witness certain correspondence 
from the ‘Treasury Department requested and authorized him, together with 
three or four other clerks in the auditor’s department to work on these 
eases in “after hours.” That by “after hours” he meant other than “ offi- 
eial” hours. That he worked on charges and commissions cases during 
after hours. That the work that he performed on such cases was done 
mostly in the office of Edwards Pierrepont, who was referee in some of 


* | 
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these cases. That the auditor authorized him to receive proper remu- 
neration from the plaintiffs’ attorneys for his work in connection with these 
cases. 

That A. C. Rose, W. Childs, and Mr. Berry, clerks in the custom-house, 
were alsu detailed to work on charges and commissions cases out of office hours. 
That these persons named by him were not connected with his desk, but 
were employed in the refund room of the auditor’s office. That it was 
no part of their duties during office hours to work on the adjustment of 

charges and commissions cases that he knew of, except as they 
126 were subject to the auditor’s orders. That these persons were em- 

ploved about duties which were separate and distinct from the duties 
ot his office, and were in a different room from his room. That he could 
not say that during the time that he was refund clerlg that any charges and 
commissions cases stood referred to the collector, but that he knew a large 
number of cases had been so referred from time to time. That he could 
not say what time and opportunity from 1870 to 1877 he had to work on 
charges and commissions cases, other than those which were referred to 
Judge Pierrepont and his successor, Mr. Davenport. 

That he remembered working on charges and commissions cases which 
had been referred to the collector of customs as referee ; that he did not re- 
member the number of such cases ; that there were several ; and considering 
it was part of the work of his desk, he did what he could of them, and 
that the work of adjusting such cases he found very complicated, and that 
no one, except those he had mentioned; understood the work, for the reason 
that they had nothing to do with ii. Thi at, with regard to the competency 
uf the ninety or more other clerks who were in the auditor’s department, 
he did not feel at liberty to testify. That- according to his recollection 
those persons whose names he had mentioned were also detailed to work 
on charges and commissions cases which were referred to the collector 

during the period that he was refund clerk. 
127 The witness on cross-examination testified that during the period 

that he was refund clerk he worked upon and adjusted charges and 
commissions cases referred to Mr. Pierrepont and also the collector. That 
he selected for adjustment such of these cases as he adjusted, guided as a 
rule by the date of priority of their reference. That the plaintiffs’ attor- 
nev also did to some extent make such selection. That, as he understood 
it, the plaintiffs’ attorney had a right to select such of these cases for ad- 


justment as they wished to adjust; that their requests, as a rule, would 


come through the auditor to witness. That he did not recolleet anything 
about such a request being made by the plaintiffs or their attorneys for the 
adjustment of thisease. That for adjusting charges and commissions cases 
out of office hours he received a remuneration from the plaintiffs attorneys 
in the cases he adjusted. 

The witness on re-direct examination testified that he was not able to 
adjust all the charges and commissions cases that were referred to the col- 
lector and Mr. Pierrepont and Mr. Davenport during the time that he 
was refund clerk as fast as they were presented to the referee for adjust- 
ment. That even now, seven years after he was promoted from that desk, 
they had not been adjusted. ‘That there was great delay in making those 
adjustments and a great deal of clamoring by the plaintiffs during that 
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time to have their cases adjusted, which witness was unable on ac- 
128 count of their number and the labor to adjust. That he cid not 

recollect any particular case about which there was this great delay 
or clamor made. That during the time he was refund clerk he did not 
recullect of any one ever urging the adjustment of any one particular case. 
That both the delay and clamor were general. 

The plaintiffs then produced, as a witness in their behalf, John V. Van- 
arsdale, who, being duly sworn, testified that he was clerk in the custom- 
‘ house, a searcher of records, and had been there about twenty years ; that 
in obedience to a subpcena duces tecum, served on the collector, he had 
brought certain books, papers, and documents from the custom-house, 
which witness then produced ; that he was familiar with the records of 
the custom-house and the mode of communication between the auditor’s 
department thereof and the record room, and the method by which the 
papers from the record room were brought to the auditor’s department. 
Witness was then asked, “ Will you explain the method by which, when 
papers are wanted by the auditor or collector, such papers are obtained 
from the record room ?”—Ans. A written application is made by the col- 
lector or auditor which is then referred to the seventh division of the cus- 
tom-house and checked there for the record room, and on that check 
papers are produced ; that in the case of invoices and entries in large 
numbers the application gave the name of the importers, names of the 

vesssis, and the dates of the arrivals thereof. 
129 The application—the list—would be sent up to the record office 
where the papers were gotten up. The papers would then be sent 
down to the auditor from the record room, if the list was checked by him, 
and in the record room there would be kept an account of the papers so 
sent, and the application therefor would be kept on file by the chief clerk 
of the record room. That the paper produced by witness was brought by 
him from the record room of the custom-house. That the initials “S. G. 
QO.” thereon stood for “S. G. Ogden,” formerly auditor of the custom- 
house. The words “ entries and invoices” are written above “S. G. O., 
auditor,” and that from the auditor that paper was sent to the seventh di- 
vision, and it bears the initials “ I. D. B.,” which stand for “ Isaac Denny 
Balch,” at that time chief clerk of the seventh division. That that paper 
purports to be a list of entries imported by Renauld, Francois & Company 
from 1853 to 1857, and shows that these entries and invoices were gotten 
up and checked inthe record room. ‘That the book in which the record of 
papers going out of the record office was kept shows that May 18, 1874, 
on order 753, Renauld, Francois & Co. vs. Redfield, 156 consumption ene 
tries, 259 warehouse entries, 1,481 withdrawal entries, and 448 warehouse 
and consumption invoices were delivered to the auditor by order of Mr. 
3aleh, and that the paper calling for these entries and invoices was kept 
on file in the record office, and that witness had procured the same 
130 ~=—s from that office. That he did not know whether the list of entries 
mentioned in that paper was prepared in the custom-house, and he 
did not know that it was in the handwriting of any one ever employed in 
the custom-house, or in whose handwriting it was. “That there was noth- 
ing in the paper to show the title of the cause and number thereof in which 
the entries and invoices mentioned therein were called for. That he did 
not know where these entries and invoices were before the time he had tes- 
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tified they were gotten up by order of the auditor when called for by the 
attorney for Renauld, Francois & Company. 

The plaintiffs then produced as a witness in their behalf, Alvin Rose, 
who, being duly sworn, testified : 

That from 1871 to 1877 or ’78 he was a clerk in the custom-house in 
the second division of the auditor’s department. That the first desk he 
occupied he was assistant to a Mr. C. C. Crandall, who gave checks for 
refunds on excess of deposits. That he was there from 1872 to 1874. 
That then he took another desk, and was an assistant to Mr. Herrick, 
chief disbursing clerk. ‘That witness was the last person to verify ac- 
counts, ealled collector’s accounts, and that he was at such desk, as he had 
last mentioned, during the remainder of the time he was in the custom- 
house. That Mr. Crandall’s desk and duties had nothing to do with re- 
fund of duties upon the orders of the secretary, or decisions of the court. 

That he, Crandall, refunded excess of deposits only. That witness 
131 commenced to work on charges and commissions cases some time 

in 1874. That the circumstances under which he commenced such 
work were: Mr. Warner A. Childs and Mr. Berry were in the same room 
in the custom-house in which he was employed, and were making up these 
cases ; Mr. Douglas, a lawyer for claimants in such cases, with whom he 
Was acquainted, was complaining that he could not get his cases adjusted. 
That witness asked him why he did not ask him to work at them. 
Douglas said he was afraid witness could not do it, but if the auditor’s 
permission could be obtained, he had no objections, because there were 
cases waiting to be adjusted. That he got the auditor’s permission, and 
went to work adjusting some of these cases, he thought, early in 1874. 
The bulk of the cases came later. That Childs and Berry had been at 
similar work a couple of years. That Berry was an invalid, and was 
absent from the custom-house a good deal; that it was no part of the 
duties of these men to adjust these charges and commissions Cases ; that 
they did such work out of office hours for pay, the same as he did. That 
he never knew any labor to be done on these cases during office hours by 
either of these two persons, or by himself. That when he went to the 
auditor to ask his permission to work on these cases, the auditor asked 
him if he thought he could adjust them : he replied he had looked over 
Child’s work. The auditor told him that if he wanted any instructions, 
or needed any explanations, he was to consult Mr. Murray, who reviewed 

those cases in the naval office. That Mr. Murray was considered 
132 an expert, with full knowledge, so the auditor told him, and when 

he, Murray, had given his approval of the adjustment, there were 
no questions asked in regard to its accuracy. ‘That witness got along very 
well in his work of adjusting these cases, and never had any trouble or 
difficulty about it. . Sometimes his work had to be altered. There were 
technical points in the cases which he did not fully understand, which he 
had to refer to Mr. Murray; but soon after he overcame such difheulties, 
and as far iis rewards figuring anc calculations he Was pertectly correct, 
That he should say the greater portions of these charges and commissions 
cases that he worked on were referred to Mr. Pierrepont and Mr. Daven- 
port. That Berry left the custom-house about 1874, and ceased work on 
these cases, and Childs continued to work on them. That the auditor 
knew witness was to receive compensation for his work On such cases, and 
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he did receive it whenever the claims were collected from the claimants, 
or their attorneys, in the several cases he had adjusted. That he had 
made up and adjusted a great many cases for which he received no com- 
pensation, as they were not collected or paid during the time that he was 
employed at the custom-house, and he had not looked after them since. 
That he remembered the cases of Renauld, Francois & Company, enti- 
tled G. F. W. Bartels et al. against Redfield, and the same against Schell. 
That he first heard about those cases early in May or June, 1875. That 
133 the papers in this case were brought to him from the auditor by 
Charles Crawford, a messenger in that department. That prior to 
their being brought he had had a conversation with Douglas, the attorney 
for the claimants therein ; that when he heard of a good case he was not 
long in getting hold of it if he could. That as soon as the papers in any 
ase were brought to him he went to work and made them up; that he 
probably took hold of the one of the earliest date first; that during the 
period he worked on such cases there were interruptions in making them 
up, as he understood in consequence of the Treasury Department refusing 
to pay. That between May or June, 1575, and October or November, 
1876, he thought this case of Bartels against Redfield was pretty much 
made up as soon as it conveniently could be, but not finished; that the 
sheets of the statements therein laid in his drawer for a good many months, 
but were not closed for a year or a year and a half after the papers were 
first received by him, according to his recollection not until in 1876. That 
it was not a slight task to adjust such a case as Bartels against Redfield, as 
the work was verv difficult and hard to do; a little mistake would necessi- 
tate the tearing up of a whole day’s work, or doing it over; it was hard 
to tell the length of time such work would take: he thought it would take 
from three to six months, working three hours per day. ‘That the invoices 
and entries brought to him in the case of Bartels against Redfield were 
taken from his desk upon asubpeena duces tecum and were brought 
134 before Davenport as referee in the case of Renauld, Francois & 
Company vs. Redfield, and the same vs. Schell, That at the time 
those papers were taken from him by subpeena he was not working on 
them, he had quit such work some time before. That after the papers had 


been brought to him by Crawford the first thing he did was to check off 


the entries with the bill of particulars, compare them with the bill of par- 
ticulars: next to see that the invoices properly belonged with the entries ; 
next to see if the case was properly protested ; then to adjust the case cor- 
rectly. 

That Murray examined the whole of his adjustments and computa- 
tions. That Murray generally approved of his work ; occasionally he 
found an error, but seldom,and such errors as he found were clerical 
errors, and were always corrected. That Mr. Murray checked all the work 
that witness had performed ; that there had to be a date fixed up to which 
to compute the interest in the case of Bartels against Redfield, and the in- 
terest was the only thing that was not checked by Mr. Murray when the 
papers went to the referee; that he had computed the interest up to some 
certain date. 

That one reason why the case of Bartels vs. Redfield was not certified 
and transmitted to Washington for payment at any time during the five 
months prior to March, 1877, was, as witness understood it, the statement 
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of the adjustment in that case was not finished; and the reason of that 

was, witness understood, the Government was antagonistic to all 
155 eases of that kind, and it was useless to present them for payment. 

That he had a bill of particulars in this case when he checked off 
the entries. That he saw the paper which was produced by the witness 
Van Arsdale; that he thought and believed he knew in whose hand- 
writing it was; that he believed it was in the handwriting of Mr. Doug- 
las’ daughter: that he never saw her write, but he had seen documents 
that Mr. Douglas said were in his daughter’s handwriting. 

He didn’t know where Berry was; he hadn’t heard from him in many 
vears. Childs was employed by Bowerman in Wall street, or was at the 
freight pool in the New York Life Insurance Company Building. 

The witness on recross-examination testified: That he knew of no other 
clerks employed in the custom-house by the Government who were en- 
gaged in adjusting charges and commissions cases at the time he was so 
engaged except Childs, Berry, and Williams. ‘That Murray, in the naval 
office, did not make up any of these cases that he was aware of, but exam- 
ined the works of others. That all of these persons were employed to 
work for and were paid by the plaintiffs, as he understood. That they 
were all fully competent to do this kind of work, and that Mr. Childs and 
Mr. Berry were both considered expert accountants. That all these cases 
with which he had to do came to him from the auditor; that he could not 
say who made the selection of cases; that after the papers in the cases 

came to him, he sometimes went to work upon them the same 
156 day, and generally he went to work upon the Cases very shortly 

after the papers came to him. He could not say how long after he 
received the papers that he went to work upon this case. 

The plaintiffs then recalled Charles Crawford, who further testified in 
their behalf: That he had brought from the auditor’s office of the eustom- 
house certain statements of refunds of duties on charges and commissions 
ipon importations made during the term of office of Heman J. Redfield 
as collector as tollows: 

Thomas Slocum et al. Vs. Redfield, certified December 15, 1874, paid 
\MIay 6, 1875. under verdict of April IY. Le64. 

W.S. Wilson et al. vs. Redfield, cértitied December 1, 1876, paid De- 
cember 30, 1876, under verdict of April 19, 1864. 

|. Neaf et al. vs. Redfield, certified November 27, 1876, paid December 
30, 1876, under verdict ot April 21, 1 S64. 

I’. Vietor et al. vs. Redfield, certified November 9, 1876, paid December 
}, 1876, under verdict of April 21, 1864. 

J. A. Ubsdell et al. vs. Redfield, certified October 25, 1876, paid Decem- 
ber 7, 1876, under verdict of April 19, 1864. 

Jno. Hardt et al. vs. Redfield, certified November 14, 1876, paid De- 

cem ber 9 1876. 
137 F. Donald vs. Redfield, certified November 9, 1876, paid De- 
cember 14, 1876, under verdict April 19, 1864. 

William D. Cromwell et al. vs. Redfield, certified December 1, 1876, 
paid December 21, 1876, under verdict of April 19, 1864. 

William Brandt et al. vs. Redfield, certified January 13, 1877, paid Feb- 
ruary 12, 1877, under verdict of April 19, 1864. 
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William H. Bliss et al. vs. Redfield, certified January 25, 1877, paid Feb- 
ruary 20,1877, under verdict of April 19, 1864. 

Thos. Drew et al. vs, Redfield, certified January 26, 1877, paid February 
97.1877, under verdict of April 19th, 1864. 

S. We Peyser et al. vs. Redfield, certified January 25, 1877, paid Febru- 
ary 23, «877, under verdict of . A pril 21, 1864. 

‘Ric hard Bell et al. vs. Redfield, ce tified February 5, 1877, paid Febru- 
ary 27, 1877, under verdict of April 19, 1864. 

William Sturgess, jr., et al vs. Redfield, certified January 25, 1877, 
paid February 27, 1877, under verdict of April 19, 1864 

J. Stuart et al. vs. Redfield, certified January 26, 1877, paid February 
20, 1877, under verdict of January 6, 1863. 

A. on et al. vs. Redfield, certified January 27, 1877, paid February 

23, 1877, under ve dict of April 19, 1864. 
138 H. Stursburg et al. vs. Redfield, certified November 9, ’76, paid 
January 15, 1877, ie verdict of April 19, 1864. 
Angrave vs. Redfield, certified February 16,1877, paid March 16, 
1877, under verdict of April 19, i864. 

That he could not find the statement in case of Wm. Loeschigk et al. v 
Redfield called for. It was not on file. 

That he recognized the handwriting of a portion of these statements. 
That he had been associated with the men who wrote a portion of them and 
had frequently seen them write. That the statement in Slocum vs. Redfield 
was partly in the handwriting of M. J. Asch, the bulk of it in that of John 
V. Williams. In the statement of Wilson vs. Redfield the handwriting 
was that of Warner A. Childs, to the best of his knowledge and belief ; in 
those of Neaf, Angrave, and Vietor against Redfield the handwriting was 
that of John V. Williams; and in that of Hardt vs. Redfield, Peyser vs. 
Redfield, Stursburg vs. Redfield, the handwriting was that of Alvin Rose ; 


in those of Cromwell vs. Redfield, Bliss vs. Redfield, Drew vs. Redfield, the 


handwriting was that of Warner A. Childs. In that of Brandt vs. Redfield, 

the handwriting was that of M. J. Asch; in that of Bell vs. Redfield, the 

title is in the handwriting of Alvin Rose; the balance of the writing he 
was not familiar with. 

139 The plaintiffs then recalled as a witness in their behalf Alvin 
Rose, who testified: 

That he had examined the statement in the case of Donald vs. Redfield 
about November 30, 1874; that he adjusted the case of Stursburg vs. 
Redfield November, 1874; that he made up the case of Hardt vs. Redfield 
prior to February : 25, L875; that of Stuart vs. Redfield prior to October, 


1875; that of Gihon vs. Redfield prior to December, 1876; that of Peyser 
vs. Redfield prior to December 31, 1874 ; that of Sturgess vs. Redfield prior 


to February, 1874; that of Bell vs. Redfield prior to December, 1876. 
That he took all the cases at the time to which interest was computed. 

In answer to the question whether the adjustment of the Bartels case was 

made before or after the above cases, witness said that he could testify only 

from the statement therein whether the adjustment of the case of Bartels 

made by him was made before or after the adjustment of the cases about 

which he had just testified, and that he had no positive recollection about 

he didn’t know where that statement was. 


ee 
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The witness on cross-examination testified : 

That his employment as clerk at the custom-house terminated in 1879 
or 1880; that he worked on the adjustment of the charges and commis- 
sions cases from 1874 to 1877, as near as he could recollect. That he 
should think that he adjusted in the neighborhood of twenty of these cases, 
perhaps more. ‘To the best of his knowledge and belief he never refused 

to take any one of these cases for adjustment that he was told by 
140 the auditor to adjust. That during the time he was engaged in 

adjusting these cases he had no doubt he could have adjusted more 
if he had been asked to do so: that it would be hard work for him to 
answer properly and fairly how much time he occupied in adjusting these 
cases which he had identified as having been adjusted by him; that he could 
say that he took the greater part of the time for three years for all the cases 
that he had adjusted and at the odd spells that he could take ; that in the 
Gihon case there were thirty-seven pages to the statement, with duplicate 
pages thereof, making in all 74; that he should think to prepare the in- 
voices and entries in that case, make the computations and put them on 
paper would require at least one day’s work for each page—that is, he meant 
of the time that he could give out of office hours, and he meant one day 
not for each of the 74 pages, but for each of the thirty-seven ; that it would 
require more time than that to do all the work ; that it would take eight 
or ten days more than he had stated ; that he thought it would he fair to 
say that in all the cases it would require at least one day’s work to each 
page ; that some cases were easier than others; that the Donald case was 
an easy case and would not take much more than one day to a page, and 
that there were eight pages in the statement of that case ; that in the Sturs- 
burg case the statement had fifteen pages; in the Hardt case nine pages ; 

in the Stuart case nine pages ; in the Peyser case three pages; In 
l41 the Sturges case twenty-three pages ; in the Bell case eight pages. 

The witness, on redirect examination, testified : 

That when he estimated the time at a page a day, adjusting these pages 
as an ordinary day’s work, he meant such time as he could put in out of 
office hours, say three hours per day, that, in most cases, would include 
making duplicate statements, but «ome cases might be more intricate and 
take more time than that. That the adjustment and computation of duty 
overpaid on charges and commissions in this case was made in this way ; 
that he would find the amount of the invoice and find the overpayments 
that appear there. ‘That if the commissions were only two per cent. and 
they had been taken at two and a half per cent., that one-half was deducted 
trom the amount of the invoice and the amount put on the back of the 
entry. That thus when the computation of overpayments of duty was en- 
dorsed on each entry the entries were sent to Mr. Murray of the naval 
office to see if the computations were correct, Then after Mr. Murray had 
examined and found them correct the computation Was put on the state- 
ments by him, the witness. That when this was all completed the interest 
was computed on each amount to a certain day, put upon the statement, 
and the two footings, and the original overcharge and the interest made 
the amount of the claim. That he could not testify definitely as to what 
length of time Mr. Murray took to make an examination of his work in 

comparison with the length of time it took him, the witness, to make 
142. ~=—s the original computation. ‘That he should say that if Mr. Murray 
gave his time to it he could have done it more quickly than witness 
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did his work ; that one-half the time or one-third at least would be employed 
in arriving at the computation of the principal sum due. That making a 
review of witness’ work and all things done to arrive at a final adjustment, 
witness thought there should be added to the length of time it took him t 
make the original adjustment at least one-quarter of the time. That on 
reason why he did not adjust more cases from 1874 to 1877 was that he 
didn’t care to adjust cases for which he thought there was a probability he 
never would be paid, and it was his impression that the claimants did not 
present more cases for adjustment for that reason. That he knew that : 
number of these cases remained half finished in his drawer for more than 
a year or a year and a half, as there was no prospect of collecting them 
trom the Government at that time, and he presumed that that was th 
reason they were not sent on by the auditor. 

That this case was one of the eases which he had testified had remained 
in his drawer half finished for a year at least. 

The plaintiffs then produced, as a witness in their behalf, W. B. 
Coughtry, who, being duly sworn, testified : 

That he was an attorney at law, and was formerly employed by 
143 = Alfred Douglas, jr., from 1861 or 1862 until his death, in 1876. 
That he remembered there were pending in this court the cases of 
Bartels vs. Redfield and Bartels vs. Schell, which were commenced by Mr. 
Douglas. That he did not remember particularly about this particular 
case, but that it was Mr. Douglas’ practice to have the cases brought by him 
adjusted as rapidly as possible. That it was his impression that this case 
was partly made up, but that further adjustment was delayed because of 
the absence of certain papers, invoices, and entries that occurred in several 
eases, and that they had to wait until the papers were found in such cases, 
so that work would go ahead upon other cases. 

That Mr. Douglas had a large number of cases referred to the collector 
for adjustment. That he did not recollect near enough to tell what clerk 
at the custom-house undertook the adjustment of this case. That he did 
not know that there was any obstacle or objection to the adjustment and 
certification and payment of this case other than the absence of some of 
the invoices and entries; that he did mt recollect there was anything in 
the way of such adjustment, etc., more than in any other case. That Mr. 
Douglas kept all hands busy, the referee and adjust rs at the custom-hous« 
in adjusting his cases; that he always had more than enough cases ready 
tor the custom-house people to take up for adjustment. 

The witness on cross-examination testified : 

That he did not know that Mr. Douglas ever requested any col- 
144 lector, any referee therein, any clerk or custom-house adjuster or anv- 
body else to adjust the case of Bartels against Redfield or Bartels 
against Schell. That his impression was (and it was based upon results) 
that he must have asked somebody to adjust these cases or the papers 
therein would never have been gotten up. That he did not remember 
when he understood the papers in either of these two cases were gotten 
together at the custom-house for the purpose of adjustment; that it must 
have been before 1875 and after 1870 or 1871. 

The plaintiffs then offered in evidence certain papers marked Exhibit 
A to Kk 1, as preparatory to the testimony to be given by Almon W. Gris- 
wold, who is to refer to such exhibits in his testimony. 
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To the admission of these exhibits and eaca of them in evidence the de- 
fendants, by their counsel, objected, on the ground that they were incompe- 
tent, irrelevant, and immaterial. 

The referee overruled this objection, to this ruling the defendants, by 
their counsel, excepted, which exception was duly noted and allowed. 

The defendants, by their counsel, further objected to the introduction in 
evidence of Exhibit A, on the ground that the same was incomplete and 
imperfect unless the amendments made to that regulation were also admit- 
tec In evidence LO complete such regulation. 

The defendants, by their counsel, also objected to the admission in evi- 

dence of Exhibit J l,on the eround that it referred to matters that 
145 existed or transpired long prior to the clate of that paper, to wit. 
Mareh 29, 1877,.and not in the knowledge of the writer thereof. 

The referee overruled these objections, to which ruling the defendants, 
by their counsel, excepted, which exception was duly noted and allowed. 

The plaintiffs, by their counsel, offered in evidence certain papers marked 
exhibit M 1, to and including R 1, together with papers marked 1, 2, 3, 
!, 5, and 6, preparatory to evidence to be given by Almon W. Griswold, 
who, their counsel stated, was to refer to such exhibits in his evidence. 

The defendants, by their counsel, objected to the admission in evidence 
of each of suid exhibits as incompetent, irrelevant, and immaterial. 

The referee overruled this objection, and to this ruling the defendants, 
by their counsel, excepted, which exception was duly noted and allowed. 

The defendants, by their counsel, also objected to the admission in evi- 
dence of each and all the papers marked Exhibits 1,3, and 4, on the ground 
that they each relate, not to this case, but to certain other cases. 

The defendants, by their counsel, also objected to the admission in evi- 
dence of the papers marked Exhibits 1, 5, and 6, on the ground that they 
each relate to the case of Dale against Barney, and not to this action. 

The defendants, by their counsel, also objected to the admission in evi- 

dence of the papers marked Exhibits N 1 and O 1 on the cround 
146 that they each relate to the ease of P. A. H. Renauld et al. Vs. 
Schell, and not to this action. 

The defendants, by their counsel, also /bjected to the admission in evi- 
dence of the papers marked Exhibits Q 1 and R 1 on the ground that 
they each rs late solely tO the CUases therein specified and not to this action. 
and to a compromise made in such specified cases. 

The referes overruled these objections, to which ruling the defendants. 
by their counsel, excepted, which exception was duly noted and allowed. 

Che plaintiffs then produced as a witness in their behalf Almon W. Gris- 
wold, who, being dulv sworn, testified that in conseq uence of decisions of 
the courts of the United States in New York and elsewhere, in relation to 
the legality of the assessment of duty on certain charges for freight or in- 
land transportation, he had an interview in Washington with James Guth- 
rie, Secretary of the Treasury, in the autumn of 1855, relating to discon- 
tinuing such exactions of duty, which the Secretary promised to do; and 
the ‘Treasury Department, under date of February 1, 1856, issued a vol- 
ume of instructions known as “General Regulations No. 63,” which con- 
tain, on pages 21 to 23 thereof, instructions to collectors of customs and 
others on the subject. 

The defendants, by their counsel, moved to strike out the testimony of 
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this witness, first, on the ground that it was not evidence but an expres- 

sion of an opinion; second, on the ground that the same was irrelevant 
and immaterial. 

147 This motion the referee denied, and to this ruling the defendants, 
by their counsel, excepted, which exception was duly noted and al- 

lowed. 

That between February, 1856,and January, 1863, letters or circulars 
were written or issued by the Treasury Department in relation to the as- 
sessment of duty on such charges and also on commissions which have 
been offered in evidence, and marked Exhibits A, B, C, D, E, F. G. H. 
and I, 

The defendants, by their counsel, made the same motion on the same 
ground as to this evidence. 

The referee denied the motion,and to this ruling the defendants, by 
their counsel, excepted, which exce ption was duly not ted and allowed. 

That the Treasury Department issued a circular known as Additional 
Instructions, dated May 21, 1863, which has been offered in evidence, 
and marked Exhibit J. 

As to this evidence the detendants, by their counsel, made the same mo- 
tion upon the same grounds. 

This motion the referee also denied, and to this ruling the defendants, by 
their counsel, excepted, which exception was duly noted and allowed. 

That between January, 1860,and November 30, 1863, verdicts were 
taken for the plaintiffs by consent of the United States attorney as attorney 
for the defendants, in some three hundred cases. On January 6, 1864, 

verdicts were taken in twenty-one cases more; on February 26, 
148 1864, in twenty-two more; March 14, 1864, in one more; April 
19, 1864, in ninety-six more; April 21, 1864, in sixty-seven more, 
That among those taken on the last-mentioned date was the verdict in this 
case of Bartels vs. Redfield. That on May 27, 1864, verdicts were taken 
in thirty-seven more cases, and in each and all these verdicts was an order 


referring them to the clerk of this court for adjustment. That a force of 


three or four accountants or experts in custom-house matters was employed 
in the office of the clerk of this court, the referee, in making the computa- 
tions and preparing the statements of the adjustment of these cases. That 
on March 16, 1865,a few days after Judge Nelson returned from Wash- 
ington, after the adjournment of the United States Supreme Court, an order 
was entered on the court’s own motion and without witness’ knowledge as 
plaintiffs’ attorney in the cases in which he appeared, vacating the orders 
of reference to the clerk, in all cases in which the work of adjustment had 


not been actually commenced. That on July 1, 1865, the order was made 


by Judge Nelson,at Cooperstown, referring all cases which had been re- 

ferred to the clerk, in which Messrs. Kaufman, Frank & Wilecoxson were 

attorne ys, to the collector of the port. That this ease of Bartels vs. Red- 

field, hav ing been commenced by Kaufman, Frank & Wileoxson, who were 

then the ¢ attorne ys of record for the pl: uintitts, by force of this order stood 
referred to the collector of customs. 


149 That there were on July 1, 1865, about 269 cases unadjusted of 
those which had been referred to the clerk, and 180 of these were 


by operation of the order of July 1, 1865, transferred to the collector ; and 


there were at that time about 767 other charges and commissions cases 


— 
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pending in which verdicts had not been taken, but which were like these 
in which verdicts had been taken. That when the order referring the 
cases to the collector was made, application was made to him to go on with 
the adjustment of the cases, but very little was done about it, and finally 
the U.S. attorney, Daniel S. Dickinson, on December 28, 1565, wrote to 
C. P. Clinch, esq., special deputy collector of the port, a letter requesting 
the adjustment of eight certain cases therein mentioned. (See Exhibit 
P.) ‘That the collector of customs did not hurry the adjustment of 
the cases referred to him, and none of the cases, even those which were 
specified in the letter of U.S. Attorney Dickinson; were adjusted until 
November, 1870, five years afterwards. That there had been a change of 
administration. Mr. Lincoln Jad died in 1865; Mr. Dickinson, the U. 
S. attorney, had died early in 1866, and been succeeded by Mr. Courtney. 
And a letter from the Secretary of the Treasury to Edward Jordan, the 
Solicitor, dated October 23, 1866, and Mr. Jordan’s letter to Mr. Court- 
ney, dated October 24, 1866, were written, which letters have been offered 
in evidence and marked Exhibits Q and R. That notwithstanding ver- 

dicts had been taken in these cases with a reference first to the clerk 
150 ~—sof the court and then transferred to the collector te adjust the 

amount, the Government now refused to adjust or pay them, 
claiming that the cases had not been skillfully defended by the U.S. dis- 
trict attorney. 

That the Government thereafter demanded the trial of another case on 
the ground that the cases tried had not been properly tried on the part of 
the district attorney. And Hutton vs. Schell, the first case on the list, 
which District Attorney Dickinson had requested the collector, in his let- 
ter of December 28, 1865, to adjust, was selected by the new U.S. at- 
torney as the case to be tried, with the understanding that if the plaint- 
iffs won that case, then all the other charges and commissions cases in 
which verdicts had been taken were to be adjusted and paid. 

The case of Hutton vs. Schell was tried in JJecember, 1866, and the 
plaintiffs recovered. The U.S. attorney, 8S. C. Courtney, who defended 
the case, prepared to take the case to the U nited States Supreme Court, 
but before the writ of error was actually sued out the Government at 
Washington claimed that this case had not been properly tried on behalf 
of the defendant, and sent on from the Treasury Department one Simon 
Towle, to defend the interest of the Government on such a trial; and 
thereupon it was proposed by this special representative of the Govern- 
ment that if the plaintiffs in that ease (Hutton vs. Schell) would consent 

that that verdict be set aside and a new trial be had, and if upon 
151 ‘that new trial the plaintiffs should recover, the Government would 

then actually acquiesce and proceed to adjust and pay that and the 
other charges and commissions cases. That the plaintiffs in the Hutton 
case accepted the Government’s offer, and the verdict taken on December 
17, 1866, was set aside and the case tried the second time in March, 1868. 
The Government was represented on this trial by both Mr. Towie and 
the district attorney, Mr. Courtney, and was again beaten. 

That the report of the second trial of that case is to be found in the 6th 
Blatehford’s Reports, p. 48. 

That at the time this trial ended the Government at Washington was in 
an unsettled state. That the impeachment trial of President Johnson 
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was pending or had just terminated, and the Presidential campaign inaugu- 
rated shortly afterward, and nothing was done with that or any other 
charges and commissions cases in that year, and in consequence of obstruc- 
tions interposed by the Government, and this new litigation of these cases 
by the Government, only twenty-six charges and commissions cases were 
adjusted and paid during four years from January, 1866, to December 31, 
1869, as follows: 

12 cases in 1866, 10 cases in 1867, 3 cases in 1868, 1 case in 1869, and 
all of these cases except one, Watson vs. Redfield, were cases referred to 
the clerk of this court on which the work of adjustment had been 

commenced when the order of March 16, 1865, was entered, 
152 but which were not actually completed by him till the several dates 

mentioned, while during the three previous years, 1863, 1864, 
and 1865, when the cases stood referred to the clerk of the court, there 
were adjusted and paid 234 cases, all of which were adjusted by the 
clerk of the court, except 15, which were adjusted by the collector be- 
tween July 1 and November 28, 1865. 

The plaintitts, by their counsel, then offered in evidence pages 133 to 
137, inclusive, of John Sherman’s letter to Congress, dated December 14, 
1877, Executive Document No. 27, 45th Congress, second session. 

To the admission in evidence of these pages the defendants, by their 
counsel, objected, on the ground that the same was irrelevant and imma- 
terial, which objection referee overruled, and to this ruling the defendants, 
by their counsel, excepted, which exception was duly noted and allowed. 

These pages were then admitted in evidence, and copies thereof are 
hereto annexed, marked Exhibit 8 1. 

The witness then testified that the orders of reference to the clerk were 
revoked on March 16, 1865. That that revocation did not apply to cases 
in which the work of adjustment had actually commenced, and it was held 
that if a notice of hearing had been served and a subpeena duces tecum 
issued for the papers from the custom-house, that was such a commence- 
ment, and the clerk of this court was busy the whole of the year 1865; 

and owing to the delay in finding the papers at the custom- 
153 house, two or three years were occupied in finishing up such cases. 

That on March 4,.1869, a new administration came in; a new 
U.S. district attorney was appointed, and all the arrangements made in 
relation to the result of the second trial of the Hutton case were ignored 
by the new Government officials, and further litigation ensued. That the 
verdict taken in Hutton vs. Schell in March, 1868, remained unpaid and 
unadjusted, and new questions were raised in other cases by Judge Pierre- 
pont, the new U.S. attorney, under instructions from the Solicitor of the 


Treasury; and some of these new questions were raised in the cases of 


Greenleaf vs. Schell (6 Blatch., 225), and Tomes vs. Redfield (7 Blatch., 
139). That the latter decision was made early in 1870 while Judge Pier- 
repont was U.S. attorney. That he, Pierrepont, informed witness that 
he then advised the Treasury Department to acquiesce in the result of the 
second tria] of the case of Hutton vs. Schell, and the other cases above 
referred to, but that before much, if anything, was actually done, Judge 
Pierrepont resigned as U.S. attorney about July, 1870, and Noah Davis 
was appointed in his place. 

That on December 28, 1870, acting apparently on what Judge Pierre- 
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pont had done, Noah Davis consented to the entry of verdicts in one 
hundred more charges and commissions cases with a reference to the col- 
lector of customs for adjustment, so that on January 1, 1871, after 
154 deducting the twenty-three cases adjusted by the collector during 
1870 there were about 240 verdicts standing referred to the col- 
lector, which were unadjusted, and 140 of these were verdicts which had 
been taken on April 19 and 21, 1864, or prior to that date. 

The Treasury Department finally proposed to the attorneys for the 
plaintiffs in the remaining charges and commissions cases, in which no 
verdicts had been taken, that if they would consent to have them referred 
to Mr. Pierrepont, late U.S. district attorney, as referee, to adjust on the 
basis of the decisions of the courts in similar cases, the Government 
would consent to have them so referred and disposed of. See Exhibit 
T. That this proposition of the Government was accepted by plaintiff’s 
counsel, and on April 22, 1871, 54 cases were referred to ex-Judge 
Pierrepont ; June 21, 1871, 7 more cases were referred to him; April 19, 
1872, 135 more cases were referred ; on August 13, 1874, 37 more cases 
were referred ; making 233 cases referred to Pierrepont as referee, while 
there were about 240 cases which stood referred to the collector of cus- 
toms. ‘That the adjustment of the cases before Pierrepont progressed as 
rapidly as possible with the clerical force which the collector furnished 
from the custom-house to assist the referee in making the computations 
and preparing the statements. ‘That in order to secure progress in the ad- 


justment of the cases there was a clause in the order of reference authoriz- 


ing the referee to give notice of bringing on the reference, and the 
i55 referee availed himself of that authority, and pressed the work of 

adjustment as rapidly as possible with the help furnished from the 
custom-house. See Exhibit U. 

Mr. Ogden, the Auditor, stated to witness upon his demand for more 
rapid adjustment of these cases, that the Secretary of the Treasury was 
unwilling to, and did not allow, any additional clerks, any assistance to the 
regular refund clerk at the custom-house, so that while the collector de- 
tailed such clerks from other desks as were willing to work out of custom- 
house hours for pay, to work on cases which stood referred to Mr. Pierre- 
pont, who insisted that his cases should be pushed along as fast as possi- 
ble, the collector had scarcely any one left at the custom-house who could 
be, or at least who was detailed to work on the cases which stood referred 
to himself, the collector, except at intervals when they happened not to be 
employed on cases referred to Pierrepont ; and from January 1, 1871, to 
December 31, 1877, seven years, only 110 cases were adjusted of the 240 
cases remaining unadjusted of those which were referred to the col- 
lector, and of those 110 only 29 were cases which were referred to the 
collector by the order of July 1, 1865; and the way those cases were ad- 


justed was this: The regular refund clerk, John V. Williams, in addi- 


tion to the current duties of his desk, which occupied nearly all his time 
during office hours at the custom-house, at the request of the Solicitor of 

the Treasury, had been detailed or authorized by the auditor of the 
156 custom-house to work early and late out of custom-house hours, at 

Judge Pierrepont’s office, on the adjustment of cases referred to the 
latter, he had little or no time which he could devote to the adjustment of 
cases which were referred to the collector. The only means the plaintiffs 
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in those cases had of having their cases adjusted (if willing to pay out of 
their own pockets to have the work done, without permission to tax it in 
the costs as witness’ fees) was to apply to the collector or auditor to detail 
one of the two or three regular clerks in the custom-house employed at 
other desks and work, whom the collector or auditor allowed to be em- 
ployed to work on the adjustment of charges and commissions cases 
out of custom-house hours, and if private arrangements, satisfactory to 
such clerk, were made, and he could be spared from work on cases which 
were referred to Judge Pierrepont, or his successor, Davenport, then the 
auditor would give instructions to have the papers, invoices, and entries 
got up in the record office and brought to him, the auditor, who would 
then deliver them to the clerk, who was to make the adjustment under the 
collector’s instructions as referee. As this clerk had first to perform the 
regular duties of his desk, and could only work on the case out of regular 
hours, it took a long time to adjust a case of such magnitude, and from 
January, 1871, to December 1877, nearly seven years, the collector ad- 
justed only 110 of the 240 cases which stood referred to him, although 
having all the papers, invoices, and entries in the record office of 
157 ~—‘ the custom-house at his command and being at liberty to proceed 
with their adjustment at any time it might suit his convenience 
to do it. The collector made these adjustments without any notice to 
plaintiffs or their attorneys, but reported the amount to the clerk of the 
court. . 

That on December 31, 1872, Noah Davis resigned as U.S. district at- 
torney and George Bliss, was appointed January Ist, 1873, and this change 
worked some delay in the progress of the adjustment of the cases. The 
statute of limitations question in Dale vs. Barney occupied‘about a year ; 
but that those pending before Pierrepont progressed reasonably well till 
Judge Pierrepont was appointed U.S. Attorney-General in the autumn of 
1874, leaving about 105 of the 233 cases which had been referred to him 
unadjusted. 

That in 1874 the Government officials repudiated everything which had 
been done by successive Secretaries and Solicitors of the Treasury and U. 
S. attorneys prior te this time touching the charges and commissions cases, 
and suggested that all the different issues involved in those cases be taken 
to the U.S. Supreme Court. 

That the letter of Mr. Bliss, June 4, 1874, Exhibit W, was on June 10, 
1874, referred by the Secretary of the Treasury to the Attorney-General 
for his opinion, Exhibit X ; that on June 25, 1874, the Solicitor-General 

made his report thereon endorsed by the Attorney-General, Ex- 
158 hibit Y; that the Secretary of the Treasury proposed a compro- 

mise in the letter of July 1,1874. This the plaintiffs accepted on 
August 1, 1874, by a stipulation endorsed on the back of the Secretary’s 
letter, Exhibit Z. 

The plaintiffs, by their counsel, then offered in evidence that portion of 
Exhibit 3 forming part of the Executive Document No. 27, House of 
Representatives, 45th Congress, second session, transmitted with the letter 
of the Secretary from the commencement of said Exhibit 3, on page 12 of 
said executive document, to and including the 25th line on page 20, for 
the purpose of showing the official report of the action of the Government 
in the prosecution of these cases and cause of delay In pre weeding. 
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To the admission in evidence of these pages the defendants, by their 
counsel, objected, on the ground, first, that the same was irrelevant and 
immaterial ; second, that at most they were the opinion of the writer or 
writers thereof; third, that if they were introduced as evidence to prove 
facts, they were hearsay evidence of the statements claimed to be facts, and 
therefore inadmissible. 
These objections the referee overruled, and to this ruling the defendants, 
by their counsel, excepted, which exception was duly noted and allowed. 
These pages were then admitted in evidence and copies thereof are hereto 
annexed, marked Exhibit T 1. 
The witness then testified that upon this stipulation being signed 
159 a large number of the cases were referred to John I. Davenport, 
esq., as referee, to adjust on the basis of the decisions theretofore 

made by the courts, as follows: 

60 cases on December 4, 1874; 26 more on the same day; 368 on 
January 19, 1875. That the stipulation which was made July 1, 1874, 
was repudiated by the Government. About May 11, 1875, a motion 
was made to vacate all the orders of reference which had been made 
on the consent of the U. S. attorney, Exhibit Al. That although the 
motion to vacate all the orders of reference was denied (See Exhibits B 1, 
(' 1, D 1) the work of adjusting cases before the referees was at once sus- 
pended. | 

That as attorney for a large number of plaintiffs, in the hope of secur- 
ing a resumption of the work of adjustment and settlement of the remain- 
ing cases, witness proposed to the Government a further concession by 
accepting currency instead of gold in a letter to George Bliss, U. S. attor- 
ney, dated June 28, 1875, Exhibit E 1. ‘This proposition the U. 8. attor- 
ney advised the Secretary to accept in a letter under date of July 2, 1875, 
Ex. 1; that this offer was not accepted at the time as will be seen from 
the letter from the Solicitor of the Treasury dated December 21,1875, 
Ex. G1, in which he instructs George Bliss, U. 5S. attorney, to take every 
legal question involved in the charges and commissions cases to the Supreme 

Court, and that no more refunds would be made until final judg- 
160 ment of the Supreme Court had been made. That witness was the 

attorney for the plaintiffs in a large number of these cases, and he 
never made any representations to the Secretary, or any one else, as to the 
number of cases or amounts involved, as contained in the letter of the 
Solicitor of the Treasury of December 21, 1875. 

That between December 21, 1875, and February, 1876, efforts were 
made by the attorney for plaintiffs in these cases, and George Bliss, U. S. 
attorney, to agree upon a statement of facts in a case that should involve 
all the issues which the Government desired to have submitted to the 
Supreme Court, and the Solicitor under date of February 7, 1876, wrote 
to George Bliss, U.S. attorney, in respect to these matters. See Exhibit 
H 1. Meanwhile, all proceedings looking towards the adjustment of 
these cases had been suspended from the spring of 1875, to October, 1876. 
That the Hon. Lot M. Morrill, who had become Secretary of the Treasury 
upon the resignation of Mr. Bristow, about August 4, 1876, took up the 
charges and commissions cases, and the stipulation of July 1 and August 
1, 1874, between the Government and the importers, and on September 
26, 1876, wrote respecting the same to George Bliss, U.S. attorney. See 
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Exhibit 11. That between May 24, 1875, and November 2, 1876—a vear 
and a half—no cases were adjusted by the collector or Davenport, the referee, 

and only six which had been previously adjusted were paid during 
161 that period. But that after some negotiations between Mr. Bliss, 


U.S. attorney, and witness, as plaintiffs’ attorney, and Mr. Morrill, 
Secretary of the Treasury, in November, 1876, by which claimants were 
induced to waive payment in coin, the following letters being written: 
Bliss to Arthur, November 1, 1876; Griswold to Morrill, Griswold to 
Bliss, November 6, 1876; Bliss to Morrill, and Morrill to Bliss, Novem- 
ber 14, 1876 (See Exhibit I 2-6), the work of adjusting and paying these 
cases were resumed in November 1876 and continuing until about March, 
1877, when another change of administration took place. Mr. Morrill 
was superseded by John Sherman as Secretary of the Treasury, and be- 
tween October 14, 1876, and March 3, 1867, 53 cases were adjusted and 
transmitted to the Treasury Department for payment, and were paid. That 
of this number 21 were adjusted by the collector of customs, as referee, 
and 32 were adjusted by Mr. Davenport as referee, leaving unadjusted on 
March 4, 1877, about 124 cases of those which stood referred to the col- 
lector, and 43 of those 124 unadjusted cases were cases in which the ver- 
dicts were taken on the same day, and at the same time with this case of 
Bartels et al. vs. Redfield, on the 21st of April, 1864; and 60 of them 
were similar verdicts taken two days before, on the 19th of April, 1864. 
That during the interval of nearly thirteen years in making the adjust- 
ment of this case there have been five different collectors, since the order 

of July 1, 1865, was made. 

162 That the plaintiffs made a motion tv the court February, 1877, 
to open the judgments which they had recovered in prior suits, en- 
titled P. A. H. Renauld, et al. vs. Redfield, and the Same vs. Schell, brought 
for the money sought to be recovered in this action, but which was omit- 
ted owing to the reported inability of the customs officials to find all the 
plaintiffs’ invoices and entries, which belonged on file at the custom-house, 
and to mistakes made in the adjustments of the amounts, and on March 7, 
1877, the papers which had been lost or concealed at the custom-house 
having been found, the court granted the plaintiffs’ motion in that and 
the case of Renauld et al. vs. Schell, and made an order therein opening 
the judgments in the first suits, and sending the cases to John I. Daven- 
port as referee, to re-adjust according to the terms of the original verdict. 
That after this order was granted a part of the papers, invoices, and 
entries, or as many Of them as could be found on file at the time, were 
brought from the possession of the collector of customs before the referee 
upon a subpeena duces tecum, issued about March 9, 1877, but as all the 
entries and invoices called for in plaintiffs’ bill of particulars in the cases 
were not produced, the reference was not immediately proceeded with. 
Meanwhile the defendant, Redfield, died on July 22nd, 1877; and all 
proceedings in that case were stayed till his executors qualified on May 8, 

1878, and were substitued as defendants September 11,1878. Mean- 

165 while the reference proceeded in one of the other Cases, VIZ, 1 

Renauld vs. Schell. That on May 20, 1878, the U. S. attorney 
made a motion to vacate the order made by Judge Blatchford on March 
7, 1877, opening the judgment; that the papers on this motion were very 
voluminous and a decision was not had until September 7, 1878, when 
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w the court made an order denying said motion. That on October 3, 1878, 
the U. 5. attorney gave notice of presentation to the court for settlement 
of a proposed bill of exceptions to the decision of the court denying the 
the defendants’ motion. ‘That the same day the court ordered that the set- 
tlement of the defendants’ bill of exceptions be suspended till the coming 
in of the referee’s report in the case, and the entry of judgment thereon be 
made. 

That on March 4, 1877, a new administration came in, and shortly 
after payments of the charges and commissions cases were again suspended 
by order of the Secretary of the Treasury ; the reasons for which may be 


gathered from the letter of the U.S. attorney, Woodford, to Mr. Talbot, 
Solicitor of the Treasury, dated March 29,1877. Exhibit J 1. That 
the Government finally, about July, 1878, ordered writs of error to be 
sued out in 32 revenue cases which had been adjusted and judgments en- 
terel—although no bills of exception had been filed in any of them 
taking them to the U.S. Supreme Court at the October term, 1878. The 
defendants in error made application to the Treasury Department to have 

these cases advanced on the calendar, but the application was denied. 
164 That at the October term for 1881, after three years’ delay, the 

writs of error in 26 of these cases were dismissed upon the motion 
of the U.S. Solicitor-General, viz, the cases number 109—10-11—14-—15— 
17-19, 120-1-—2-—3-—4—5-—6-—7-8-9, 130-—1-—2-3-—4--5—6-7-8, on the calen- 
dar of the court for that term. 

That about October or November, 1878, witness applied to Mr. Daven- 
port to go on with the reference in the case of Renauld et al. vs. Redfield, 
and then learned from the referee that General N. M. Curtis, then acting as 
special agent of the Treasury Department in the adjustment and settlement 
of charges and commissions cases, had taken from his, Davenport’s, posses- 
sion in the office of the clerk of the U.S. circuit court where they had been 
since March, 1877, all the entries and invoices in this case of Bartels vs. Red- 
field, except three or four which were in the safe, and carried them away to 
the custom-house, where they remained till said Curtis retired from the posi- 
tion of special agent, and where they were subsequently found. That Gen- 
eral Curtis was appealed to by witness to adjust said case and also the case 
of Bartels et al. vs. Schell, and in reply to the application in the latter case 
he received the letter dated April 9, 1881, Ex. P 1. 

That the said Curtis did adjust and certify for payment a number of 
other cases against Redfield similar to this case of Bartels, in which the 
verdicts were taken on the same day, and they were paid. See Ex. 

Q 1. 
165 The defendants, by their counsel, moved to strike out the testi- 
mony in the last paragraph on the ground that the same was irrel- 
evant and immaterial. 

The referee denied this motion, and to this ruling the defendants, by 
their counsel, excepted ; which exception was duly noted and allowed by 
the referee. 

The witness then testified that the Supreme Court having decided the 
Case of Bronson Vs. Schulten at the October term, LSS] (104 U. S. Rep., 
110), the order of March 7, 1877, opening the judgments in the case of 
P. A. H. Renauld et al. vs. Redfield and the same vs. Schell was vacated : 
and the reference before Davenport in the case of Renauld vs. Schell 
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which had been pending for two or three years and nearly completed was 
abandoned. That the decision in Schulten vs. Bronson was made 
about January, 1882, and thereupon the plaintiffs took measures to have 
this case, which stood referred to the collector bv the order of July 1, 1865, 
referred to the clerk, and on June 30, 1882, an order was entered referring 
it to Joseph M. Deuel, esq., as referee. 

The defendants, by their counsel, moved to strike out all the testimony 
of the plaintiffs’ witness, Almon W. Griswold, on the ground that it was 
immaterial and irrelevant. 

The referee overruled this motion, and to this ruling the defendants, by 
their counsel, excepted ; which exception was duly noted and allowed. 

This witness then testified on cross-examination that he presumed 

166 E. Delafield Smith succeeded Kaufmann, Frank & Wilecoxson as 

attorney for the plaintiffs in this case, but that he did not remember 

exactly when. He did not know when Smith became such attorney, but 

he thought about 1866, and he continued to be such attorney, as far as 
he knew, until his ‘death, which was, he thought, about 1878. 

That witness’ position in this case was that of counsel, and he had been 
counsel ever since Marsh, Wilson and Wallis were substituted attorneys 
for the plaintiffs, and for two or three years before that. About December, 
1876, or January, 1877, witness was the counsel for Renauld, Francois & 
Company, and while not counsel in this case he was assisting them in get- 
ting control of it, before which time he was never counsel in this case. 
That he was never the attorney of record in this case, and prior to the 
time of being counsel he had no connection with this case. He was the 
attorney for the plaintiffs in the case of P. A. H. Renauld etal. vs. H. J. 
Redfield, who were the same plaintiffs as the plaintiffs in this action. That 
action was commenced about October 20, 1860, and was brought to recover 
excessive duties paid on charges and commissions. ‘That he served a bill 
of particulars in the case of P. A. H. Renauld et al. vs. Redfield, of which 
he had spoken. ‘That in that bill of particulars the first entry mentioned 
was the Franklin, January 3, 1853, and to the best of his belief there were 

no entries prior to that date. That neither this action nor the 
167 action of Renauild against Redfield sought to recover duties paid 

prior to November 1, 1853. That the bill of particulars served 
in the case of Renauld against Redfield was made from a list of the plaint- 
iffs’ importations, which he then held in his hand; that this first portion 
of the list of plaintiffs’ importations commencing June, 1851, and ending 
May 22, 1855, was a copy of the plaintiffs’ importations filed with the 
auditor at the custom-house about July 9, 1857, under instructions given 
by the Secretary of the Treasury about that date in reply to an application 
of Renauld, Francois & Company under date of May, 1857, to have the 
duties on comimssions refunded to them without suit. 

That this list was checked by the auditor, 8. G. Ogden, jr., at the time 
it was presented, about July 9, 1857, with instructions, or checked in a 
way that invoices and entries were to be gotten up. 

That when Mr. Schell came into ofhiee, July 1, 1857, he refused to 
carry out the instructions of the Secretary of the Treasury to refund this 
money, and after waiting two and one-half or three years for him to do it 
the suit of Renauld, Francois & Company was commenced, some time in 
1860, he thought. And then Renauld, Francois & Company were re- 
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quested to furnish witness with a continuation of their list of importations 
down to July 1, 1857, which they did, and from these two lists the bill 
of particulars served in the case of Renauld vs. Redfield was prepared, 

leaving out of the first portion of that list importations made prior 
168 to Redfield’s term as collector, excepting warehouse entries made 

prior to his term, the duties upon the withdrawal of which were 
not paid until after November 1, 1853, the date of Mr. Redfield’s as- 
sumption of office. 

That the bill of particulars in the case of Renauld vs. Redfield was not 
the same as the bill of particulars in this case. That it covered the same 
period of time and was substantially the same with certain exceptions, 
probably there might be a difference of fifty entries, he, witness, could not 
say definitely. 

Question. Attached to this paper which you have had in your hands is 
asubpeena duces tecum in the cases of Renauld vs. Redfield, dated March 
23, 1863, and issued out of this court, at the instance of the plaintiffs, to 
Hiram Barney, collector of customs, ete., directing him to produce before 
the clerk of the court the consumption and warehouse entries of Renauld, 
Francois & Co., by the vessels whose names and dates of arrival are given 
in the annexed list. Is the list of entries given in that paper the list of 
entries directed to be produced by such subpeena? Answer. The list, 
excepting those that are crossed out, or excepting those through which the 
three pencil marks have been drawn, is the list called for by the subpeena, 

Question. At the end of this paper and entitled in the case of Renauld 
vs. Redfield, is an affidavit, purporting to have been made by George P. 

Andrews, in which he states that he recognizes the signature E. 
169 Delafield Smith signed to the admission of service of the bill of 

particulars in the case, and dated May 3rd, 1861, the same having 
been signed by the deponent in the ordinary course of business. Is that 
the affidavit of George P. Andrews, trom 1859 to 1865 clerk and assistant 
district attorney in this district? Answer. Yes; the district attorney’s 
office denied that any bill of particulars had been served. I found it 
necessary to go to Mr. Andrews, by whom the admission of service was 
written, and obtained from him this affidavit, showing that the admission 
of service was signed by him in the ordinary course of business in the 


district attorney's othee, 

The witness being shown a paper testified that beginning with the ves- 
sel “ Franklin, January 3, 1853,” and omitting some pencil interlineations 
of the names of vessels, and omitting the duplicate entries beginning with 
the “ Corinthian, July 6, 1855,” and ending with © Saint Paul, May 22,” 
1855, he believed that the paper shown him was an exact copy of the bill 
of particulars served in the case of Renauld vs. Redfield, and omitting the 
pencil marks, that paper Was presented to the district attorney as it was, 
and the admission by him of the service thereof was endorsed thereon. 


The defendants, by their counsel, then offered in evidence the bill of 


particulars served in the case of P. H. A. Renauld et al. vs. H. J. Red- 
field, 

170 To the admission in evidence of this bill of particulars the 
plaintiffs, by their counsel, objected on the ground that the same 

was wholly immaterial and irrelevant to either of the two questions sub- 

mitted to the referee to be passed on by him. 
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This objection the referee sustained, and to this ruling the defendants, 
by their counsel, excepted, which exception was duly noted and allowed. 

Upon defendants’ request the referee marked this paper Defts.’ Exhibit 
for Identification No. 1, Mareh 16, 1885. <A copy of which is hereto an- 
nexed, marked Defendants’ Exhibit No.8 for Identification, Apr. 1, 1885. 
J. M. D. 

The witness was then asked the following question: “Q. Many of the 
entries in the paper marked Defendants’ Exhibit for Identification No. 1 
of this date, and covered by suits of Renauld vs. Redfield, are in this action 
before the referee and the bill of particulars therein, are they not?” 

The plaintiffs, by their counsel, objected to this question upen the ground 
that it was incompetent to interrogate a witness as to a paper excluded 
from evidence, but simply marked for identifieation. The referee Ssus- 
tained this objection, and to this ruling the defendants, by their counsel, 
excepted, which exception was duly noted and allowed. 

The witness on being shown the paper marked Defendants’ Exhibit for 
Identification No. 1, and having had pointed out to him among the entries 

therein mentioned as in the case of Renauld vs. Redtield the ware- 
171 house entry per the Admiral, April 11, 1857, and being also shown 

the bill of particulars in this action,and having pointed outin such 
last-mentioned bill of particulars the warehouseentry per Admiral, April.11, 
1857, testified that he did not know whether it was the same entry in both 
bills of particulars ; that there were often two or three different entries by 
the same vessel, and he could only tell whether they were the same entries 
by investigating the fact whether or not there were two or more entries by 
the Admiral of that date. 

That in the case of Renauld vs. Redfield a verdict in favor of the 
plaintifis was taken on commissions alone May 3, 186i, and a judgment 
was entered thereon in favor of the plaintiffs May 30,1863. That that 
judgment and verdict were both vacated and set aside about January 11, 
1864, and subsequently a verdict was rendered in favor of the plaintiffs 
on the llth day of January, 1864. That the case was referred to the 
clerk of this court, or his deputy clerk, R. E. Stilwell, who adjusted the 
same as referee by his report dated February 16, 1864. That he did not 
know whether the referee was attended by the counsel for the respective 
parties in the case or whether the referee took testimony in support of the 
plaintiffs’ claim. That according to his recollection of the way in which 
such cises were a 

to produce 
(2 referee had two or three custom-house experts 
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the custom-house papers before the referee; that the 
to make the compu- 
tations and upon the result of that computation he made his report. 
According to witness’ recollection there Wis ho appearance ot counsel 
before the referee 1n one case out of five before his report was made. 
The witness on being shown a certified copy of the referee’s report in 
the case of Renauld Vs. Redfield, dated Febru irs ¥s LS64, anc the fol- 
lowing statement in that report, “I, R. Ek. Stilwel, to whom the matte: 


’ 


was referred, do report, that I have been attended by counsel for the re- 
spective parties and have taken and examined the testimony offered in 
support of the plaintiffs’ claim, and do find that the plaintiffs are entitled 
to judgment on said verdict for $10,358.25,” testified, that he had no ree- 
ollection of attending before the referee on the adjustment of , 
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That he did have a recollection that the representation was made to him 
that a large portion of the entries could not be found, but his recollection 
was that that information came from Mr. Lewis, who was at that time a 
clerk in the record room of the New York custom-house, who acted as the 
representative ot the colleetor in answering subpeenas duces recum served 
for that purpose. That he did not remember that upon the referee’s re- 


port in the case of Renauld vs. Redfield, judgment was entered in favor of 


the plaintitl on the 17th day of February, 1864. 
Witness on being shown a certified copy of the judgment roll 
173 in that case and asked to look at it and refresh his memory if he 
could, testified that he saw there a certified copy of the judgment 
roll of that date, and he remembered that judgment was entered about 
that time, but that it did not refresh his recollection as to the efact amount 
or the exact date. In fact, he did not think he had anything to do per- 
sonally with entering up that judgment; that he did not remember the 
date when the judgment was paid and satisfied of record, but he should 
think it was a month or six weeks after the entry of the judgment, per- 
haps less. That he should think that the judgment in that case was paid 
and satisfied of record in the year 1864. 

Question. “ You state that between January, 1866, and February, 
1870, the Government refused to adjust and pay t these cases or any of them. 
Did vou ever, between these dates, make any application to the court to 
have this ease now before the referee adjusted by the court, or any 
officer of the court, or any one else?” Answer. “ No,sir; not this case 
That he did not know of any one making sach application. That when 
by testifying that during some two or three years prior to 1878 he was as- 
sisting the plaintiffs in getting contro! of this action he meant to be under- 
stood that this action had been commenced under the direction of Alfred 
Douglas, jr., through attorneys employed by him. That Alfred Doug- 
las, jr., died about 1876; that his attorney had since died. That this 

action had been substantially adjusted in 1875 or 1876, and was 
lying in abeyance, And trom the becinning ot L876 or trom the 

time \Ir. Douglas died. about August of that year, witness thought 
tried to. persuade Mr, Ogden, the auditor, to have the adjustment of 
is case finished so that judgment might be entered, and he repeated those 

slications several times between that date, August, and December, 1876. 

That he did not know whether Mr. Douglas commenced this suit at the 
request of the plaintiffs, that of course it was commenced in their interest : 
that it und ‘rstood that Mr. Douglas claimed that he was entitled toa per- 
centagve of the amvuunt that might be recovered in this action; that he was 
entitled to control and manage the prosecution of it. That he could not 
say anything further concerning that matter except that the plaintiffs were 
anxious to get their money and ea not wish to quarrel with the attorneys 
who were managing their case or have some one else substituted in their 
nlace so long as there was a reasonable chance of collecting the money. 
That they hoped to get their money through their attorneys of record, and 


they invoked his, witness’, services in order to facilitate the recovery of 


the money in this case without any change of the attorney of record. That 
he did not know of any other reason why the plaintiffs, so far as they were 
individually concerned, could not have prosecuted this action if they had 
desired, except they supposed thev could not displace the attorney of record 
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without paying him in advance of the collection of the money. 
175 That in 1875 or 1876, when he said he applied to Mr. Ogden, the 

auditor, to have the adjustment of this case completed, Mr. Ogden 
said that he would look into it and see what could be dja. Witness, in 
answer to the question “ Do you know any reason why it was not adjusted?” 
said he thought he did; that a Government employé went to Renauld, 
Francois & Company in the absence of all the members of the old firm o1 
Renauid, Francois & Company and made a statement to a junior membe! 


large sum of money due the firn 


of a succeeding firm that he knew of : 
23) yn I 


of Renauld, Francois & Company, and for a percentage of 20 or 
cent. he would undertake to collect this money, and represented that wit! 
his aid and assistance the money could be collected in thirty or sixty days 
This junior*member of the succeeding firm of Renauld, Francois & Com- 
pany made an agreement to pay this government employé or clerk 20 o1 
25 per cent. of the amount that might be recovered in plaintitls’ claim in 
thiscase. That when that agreement was signed this « mplove made known 
the nature of the claim. ‘This member of the firm who had recently be- 
come a member of it was unacquainted with the existence of this claim, and 
supposing it was all right gave a ratification of this agreement. That a 
few weeks subsequently, upon the arrival of Mr. Amy, who had been 
absent, witness thought in Cuba, and the communication to him of the 
sub-tance of this contract, he, as an old employé of the firm of Renauld, 
Francois & Company, knew all about the case, told his young part- 
176 ner he had made a mistake; that the claim was in the hands of the 
attorneys who were attending to the prosecution of it and immedi- 
ately notified this custom-house clerk that the firm of Renauld, Francois 
& Company, who had signed this agreement, bad no interest in the claim, 
and that he should refuse to carry out the agreement, but offered to make 
him some reasonable compensation, which he declined. That he thought 
Mr. Ogden gave as his reason that there were a great many of these cases ; 
that they could not all be adjusted at once. That Mr. Douglas, or his 
attorney, had other actions as well as this, and were pressing them, and 
that he would see what could be done. That subsequently Mr. Ogden 
referred to this quarrel, as he called it, between Renauld, Francois & Com- 
pany and Mr. Asch, the employé referred to, and asked why they did not 
come to some understanding or some amicable settlement of the matter. 
That witness stated to Mr. Ogden as far as Mr. Rose’s compensation 
for adjusting the case was concerned, the plaintiffs would make themselves 
personally responsible for those charges so that there need not be any 
delay upon that account ; and he repeated what he had said upon a pre- 
vious occasion, that he would see what he eould do. 
177 On another and subsequent interview, Mr. Ogden referred a 
second time to this controversy between Renauld, Francois & Com- 
pany and Mr. Asch, and asked why that could not be adjusted. That the 
collector in 1875 and 1876 was nominally the referee to adjust this case. 
That he did not know of any reason why the collector, as such referee, 
could not have completed, or have had completed the adjustment of this 
case if he had desired. That he did not at any time make application to 
the eolleetor us such referee, to complete or have completed the reference 
in this ease. ‘That in April or May, 1882, or earlier than that, he made 
an application to the collector to go on and adjust this case ; that the col- 
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lector declined to do it and witness made application to take the case away 
from the collector and refer it to the clerk of the court. 

That of his own personal knowledge he only knew of the applications 
for the adjustment of this case that he had testified to; those made to Og- 
den, the auditor, he considered as made to the referee, and those subse- 
quently to General Curtis. 

That during Collector Redfield’s term of office, he believed it was cus- 
tomary to make at the custom-house what are called naval-office copies of 
entries. That the adjustment of this case or any other charges and conl- 
missions case could not be made from such naval-oftice copies of entries 
without the invoices also. He did not know whether or not the adjust- 

ment of some part of this case had been made from naval-ofhice 
i78 copies of entries. He presumed that some of the entries and in- 

voices in this case had been accessible at the custom-house from the 
date of the verdict in this cuse to the pres nt time, and did not remember 
whether the items added for charges and commissions in each one of the 
entries in this ease were exceedingly uniform in amount, and of a fixed 
ratio to the invoice value of the cvoods, That ae ording to his best infor- 
mation and belief the compromise, suggested in the Secretary's letter to 
(reorge bliss ot July - 187 L iD which the - cretary proposed or ottered., 
if the plaintiffs in the charges and commissions cases would stipulate to 
make no claim for recovery under prospective protest made to prior col- 
lectors, the Government would not appeal the charges and commissions 
cases to the Supreme Court upon any of the five or six questions or points 
suggested by the district attorney—came from the Government—at all 
events witness knew nothing about it until he was informed by the district 
attorney, Mr. Bliss, that if he wanted his cases adjusted and paid, he must 
sign a stipulation which had already been signed by E. Delafield Smith as 
attorney for plaintiffs in a large number of cases ; and unless he did sign 
it, his cases would be obstructed and fought inch by inch. 

That the subsequent compromise, by which plaintiffs agreed to waive 
payment in coin upon condition that the Government would go on and 
pay these cases, emanated from witness as attorney for plaintiffs in the 

eases which he represented. 
179 That he did not know that there was, some time prior to the 
making of the compromise spoken of by him as made in 1874, an 
announcement by Government officials that the Government proposed to 
take some of these charges and commissions cases to the Supreme Court for 
the purpose of reviewing certain questions involved therein. 

That he knew nothing about the correspondence which took place be- 
tween Mr. Bliss and the Department between May and July, 1874, until 
after the receipt by Colonel Bliss of the Seeretarv’s letter of July 1 sug- 
gesting this compromise. That he thought that the two compromises 
spoken of by him in his testimony were all the compromises of any con- 
sequence that were made; and he used the word compromise there in the 
sCLSse of concession. So far iis witness’s causes were concerned the district 
attorney simply sat down on them and would do nothing, and did do 
nothing for two months or more. That if he had desired he could 
have gone on before the referee in any one of his cases in precisely the 
way this case had been going on for two years or more. That he had no 
detinite recollection that he had made any attempt to go on before the ref- 
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eree in any of these cases during the time the district attorney sat down 
on them, but that he had no doubt he was diligent in pushing his cases 
before the referee during that time. 
That if there were any questions 1 
either party wished LO litigate or which had bot already been the 
180 —s subject of judicial decision, he supposed either party had a right to 
litigate them. ‘That under the compromises and the decisions of 
the courts in similar cases which, by the order of reference, was made the basis 
of adjustment of these cases, it left to the referee the task of computing 
the amount due the plaintiffs in any given case, according to that basis. 
That he did not understand that these compromises cid away with all 
proof of facts befure the referee in these cases. That so far as the ques- 
tions of fact, if any, were concerned, the trial of such questions before th 
referee was as necessary after these compromises as before they were made. 
That he did not know of his own knowledge whether General Regula- 
tions No. 63, dated February 1, 1856, and offered by him in evidence, was 
within a very short time after that date amended. He had been informed 
that some time afterwards a printed slip was issued from the Treasury De- 
partment purporting to amend some phraseology in the Regulations, and 
still later another printed slip. He did not think he ever saw three copies 
of General Regulations No. 63 which had these printed slips or amend ments in 
them, nor did he ever see three copies of the amendments in or out of the vol- 
ume known as General Regulations No. 63. That he could not answer with- 
out examination of his register whether all of the cases mentioned on pages 
from 133 to the middle of 142, inclusive, of Executive Document 
18] No. 27 of L5th ( ongress, second session. Hous of Representatives, 
were commenced at his instance or at the instance of Mr. Douglas, 
whom he had mentioned in his testimony. He thought he might say that 
some of these cases mentioned on those pages were commenced by others 
beside Douglas and himself. 
He thought William Allan Butler, of Barney, Butler & Parsons, was 
the attorney of record in cases in which Alfred Douglas bad no interest. 
Witness represented a large portion of charges and commissions cases 
mentioned in these Pages, and he understood that Mr. Alfred Douglas, 
f., represented as attorney in fact a very large majority of the 
balance of these cases. That as to his own cases, the statements therein 


4) eovered bv the compromist that 


as to dates on those pages mentioned were substantially correct. He pre- 
sumed the cases mentioned on pages 133 to 142 were adjusted within 
a few months prior to the dates specified therein as having been forwarded 
to Washington. It was a rule to transmit the statements svon after thei: 
adjustment, but the re were some lamentable exceptions ; however, there 
were not many, | 
This witness, on redirect examination, testified, that a subpoena duces 
tecum was served upon the collector about March, 1863, in the case of 
Renauld Vs. Redfield, requesting him to produce before the deputy clerk of 
the court, as referee, the entries and invoices of Renauld & Francois and 
Renauld, Francois «& Company, covered by their bill of particulars, 
but only a few entries and invoices of a date prior to June 1, 18455, 
182 were produced ; that the witness made personal applicatian and in- 
quiries of the auditor and the record clerk in the custom-house for the 
missing entries ; that the latter represented to him from time to time that 
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he had made diligent search for them; that they had been taken from the 
files of the vessels and no trace of them could be found in the custom- 
house, 

That judgment was finally entered in the case of Renauld vs. Redfield 
upon the adjustment made by the referee of such entries as could be found 
and were produced from the custom-house, and that judgment, which was 
entered therein February 17, 1864, was paid on April 7,1864. That 
within a few days: after such payment all the missing entries were found 
locked up in a closet in the record room of the custom-house, and imme- 
diately thereafter a verdict was taken in this suit of Bartels vs. Redfield, 
which was commenced about November 15, 1863, for the recovery of the 
money due the plaintiffs for overpaid duties on the missing entries, and 
also sums remaining due on other entries which had been incorrectly ad- 
justed in the action of Renauld vs. Redfield. 

The witness on re-cross examination testified : 

That he thought there were a few other entries in the bill of particulars 
in this action now before the referee than those entries which he had just 
styled as missing entries, and the other entries in the bill of particulars in 

the case of Renauld vs. Redfield : that he’could not tell how many 
183 more without comparing the two bills of particulars. 
The plaintiffs then produced as a witness in their behalf Edward 
Jordan, who, being duly sworn, testified: That in 1874 he was practicing 
law in the city of New York; that he had something to do with bringing 
about the understanding which was finally reached with reference to the 
adjustment and payment of the so-called charges and commissions cases; 
that between May and August, 1874, he was acting by direct employment 
from Alfred Douglas, jr.; that he was employed by him to go to Wash- 
ington, and did go there to make an argument before the Attorney-Gen- 
eral against the policy of further contesting the questions which had arisen 
in reference to these cases. The Attorney-General had refered the mat- 
ter to the Solicitor-General, and witness made the argument before him, 
and was fortunate enough to convince him that further controversy was 
not advisable on the part of the Government, unless it might be upon one 
point which was as to the availability of a protest made to one collector 
with regard to importations made under a subsequent collector. 

Plaintiffs, by their counsel, then read to the witness the letter of the 
Solicitor of the Treasury to George Bliss, U.S. attorney, dated December 
?1, 1875, as follows: 

“Tn my letter to you of May 11, 1875, directing you to have the order 

of the court referring these cases to a referee vacated, I stated that 
184 the Secretary, when he decided not to take an appeal to the Su- 

preme Court, understood that the amount in the cases unpaid was 
not large. He now states distinctly that it was represented to him by the 
counsel for the claimants that there was but a remnant left, and he under- 
stood that this remnant had passed into judgment. He had no idea that 
a large number had not even been sent to the referee, involving, if paid, 
an amount exceeding a halfa million dollars.” 

And after such reading in answer to the question of the plaintffs the 
witness testified that he never made any such representation to the Secre- 
tary or the Solicitor of the Treasury or any one connected with those 
othces. 
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The witness on cross-examination testified : 
That about April 21, 1864, he was the Solicitor of the Treasury of the 
United States, and was such Solicitor about eight years. His impression 
now was that his first retainer in connection with the charges and com- 
missions cases, including all the eases of Mr. Douglas, was about the time 
to which he had alluded, to wit, May and August, 1874. That retainer 
continued only so long as the performance of that duty lasted; it ended 
with his argument at Washington. He had a subsequent retainer, he 
thought, in February and March, 1875; it continued only for a trip to 
Washington. He had a subsequent retainer, he did not now remember 

the date, but it could be fixed by reference to the appointment 
185 of Mr. Morrill as Secretary of the Treasury about July or August, 

1876. He had a subsequent retainer about the Ist of August, 
i880. His retainer which carried him to Washington covered an effort 
to induce the Government not to appeal these cases to the Supreme Court. 


He went to Washington to make an argument before the Department of 


Justice to induce the Attorney-General to make such a reply to a letter of 
the Secretary of the Treasury asking the opinion of the Attorney-General 
as to the advisability of adopting the suggestions of Mr. George Bliss, U 
S. attorney: for the southern district of New York, as would result in the 
abstinence of the Government from a further contest of the questions in- 
volved in the eases. That he represented the plaintiffs in these cases and 
did not represent the Government, but the agitation of the subject began 
with a letter: from U.S. Attorney Bliss to the Secretary of the Treasury 
urging more or further and more strenuous litigation. That his recollee- 
tion was that in the course of the argument he made before Solicitor-Gen- 
eral Phillips he suggested that perhaps the plaintiffs might be willing to 
waive theirclaims as to the availability of the protests made to one col- 
lector as to exactions made upon importations under a subsequent collector, 
and in consequence Solicitor-General Phillips in his reply to the Secre- 
tary of the Treasury recommended that if the plaintiffs would waive that 
point no further litigation would be had. 


That U.S. Attorney Bliss had urged upon the Secretary of the 
186 Treasury the further litigation of questions arising in the charges 


and commissions cases, and the plaintiffS sought to avoid their fur- 
ther litigation. The witness was employed at the time he had spoken of 
to prevent if possible their further litigation. That he thought it was 
over stating the matter to say that the compromise then brought about as 
a result of his labor was brought about at the instance of and for the 
plaintiffs solely. That he would state it this way, that he thought the 
compromise originated with Solicitor-General Phillips, as I have stated. 
In a sense and to the extent of which he had stated it was brought about 
as the result of his labors. 

The witness being asked if, as a result of his labors, he had prevented 
the further litigation of all these questions, testified: That he could only 
answer that by saying that he supposed if he had not gone to Washing- 
ton and made the argument or some one else made a similar one the com- 
promise would not have been made. 

That be could not say that le had succeeded in persuading the Treasury 
Department to give up the further contest of the questions in these Cases, 
except upon one matter. That be could only repeat that he had convinced 
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the Solicitor-General that it was not advisable to further litigate these 

questions except one. That he had no recollection that after he so con- 

vinced the Solicitor-General any statement was ever made to him by any 
Government official, that these cases outside of the questions to 

187 which he had referred were not to be litigated in court should other 
questions arise in them. 

That as to whether they would or would not be litigated would depend 
upon the opinion of the Government as to the advisability of such litiga- 
tion. He supposed they would be if it was deemed advisable to do so on 
the part of the Government. That there was nothing said upon that sub- 


ject one way or the other when he saw Solicitor-General Phillips. 


The witness on re-direct examination testified : 

That he thought he went to Washington solely upon the retainer of Mr. 
Donglas. That he had no reason to suppose that the plaintiffs’ counsel in 
this ease, Mr. A. W. Griswold, knew that he was going upon that busi- 
ness. That he did not then propose or agree to any compromise in charges 
and commissions cases other then those represented by Mr. Douglas. 

The plaintiffs then rested. 


The defendants then called as a witness in their behalf John V. Vanars- 
dale, heretofore sworn in this case, who testified : That it was part of his 
duties as i clerk in the custom-house to get up entries, invoices, and other 
official documents on file in the custom-house in the custody of the col- 
lector of customs in obedience to subpeenas duces tecum served upon the col- 

lector. TThecollector has nothing to do with the naval office which 
188 had copies of such entries but not of the invoices. That the col- 

lector did not, as a rule, furnish the naval office copies of entries 
unless specially called for. 

[f a party came to witness and spoke about entries he should get up 
the collector’s entries and not the naval office entries, and in obedience to a 
subpeena duces tecum he would get up the collector’s entries. 

The witness on cross-examination testified : 

That the collector was supposed to have control of the entries and in- 
voices on file at the custom-house ; but when a subpeena duces tecum was 
served it was referred to the 7th division of the custom-house, with which 
division the witness was connected. 

The witness had been in the custom-house twenty or twenty-one years. 
The record room twenty years ago was, he thought, under the control of 
Mr. Hanscom, a deputy collector. That in 1864 it required the check of 
the auditor of the custom-house to take papers from the record room 
thereof if the papers were going to the auditor’s department ; if the papers 
were going to another department that department would have to check 
and give a receipt therefor. 

The defendants then produced as a witness in their behalf Michael Carey, 
who, being duly sworn, testified: That he was in charge of the records 
and files in the naval office of the New York custom-house, and had been 

in such charge twenty-nine years the first of last February. 
189 That he had heard the last witness speak of naval office entries. 
That the naval office entry is a duplicate of the collector’s entry, 
except the oath, and except the check of the cashier and the date of pay- 
ment. And such was the case with naval office entries up to about seven 
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years ago, and during that time and since the naval office had had a stamp 
with which the date of payment of duties in the case of merchandise men- 
tioned therein was stamped on the withdrawal entry, and he thought the 
date of payment of duties was also stamped on the consumption entries. 
That for every collector’s entry there was a naval office copy thereof or 
entry ; and that such had been the custom as long as he could remember, 
and he thought, ever since the custom-house was started. That there 
were consumption entries in the files of the naval office back to 1852 in 
file cases; now in uce; and warehouse entries as far back as 1850, and 
withdrawal entries back to the same time also. That from that tim 
down to the present time these entries have been made and filed as dupli- 
cates of the collector’s entries, and are, aS lie believed, on file now. 

The witness on cross-examination testified in answer to the question 
whether protests were attached to or written on naval office entries said : 
No, he had never seen but one naval office entry to which a copy of the 
protest was attached, and that one appeared by mistake on such 

entry. 
190 The witness was then asked on redirect examination the follow- 
ing question ; 

“Q. If the collector’s entry and the naval office entry can not be found 
is it possible to determine the exact amount of the duty paid on merchan- 
dise mentioned in these entries?” 

To this question the plaintiffs, by their counsel, objected on the ground 
that it was wholly irrelevant and immaterial to any issue before the 
referee, 

The reteree sustained this objection, and to this ruling the defendants 
by their counsel excepted, which exception was duly. noted and allowed. 

The defendants, by their counsel, then produced as a witness in their 
behalf Nathaniel George, heretofore sworn in this case, who testified: 

That he had been familiar with the so-called collector’s entries in the 
custom-house during his official connection with the naval office, also the 
invoices and the so-called naval office entries. That he understood by a 
naval office entry a copy or duplicate of the collector’s enfry with some 
exceptions. That the naval office entry had not a cashier’s check of pay- 
ment, or the oath of the importer, consignee, or agent. That with these 
exceptions he thought the naval office entry was a duplicate of the col- 
lector’s entry. 

That in adjusting charges and commissions cases he sometimes made use 

of the naval office entry. That in making up charges and com- 
191 missions cases, if he had most of the collector’s entries and invoices, 

he could, in a majority of cases, tell what charges and commissions 
to take off with a naval office copy alone. That he had seen the entries 
and invoices in this ease (now before the referee) and had examined some 
of them. That if he had all the collector’s entries and invoices with a few 
exceptions, he could make those exceptions up from the naval office entry, 
and he could do the same in this case. That if there were fifty collector’s 
entries and invoices missing in a charges and commissions case he thought 
he could then make an adjustment of the amount of duties to be refunded 
in the case of such fifty missing entries from the naval office entries, if he 
had the other collector’s entries with their invoices in such a case. 
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The witness on cross-examination testified : 

That there were other differences between the collector’s entry and the 
naval office entry of imported merchandise than he had stated. That any 
changes in classification of goods for duty might be noted on the collector’s 
entry, but not on the naval office copy thereof. That any amendment made 
to the entry would be noted on the collector’s entry, but not necessarily on 
the naval officecopy. That he could not recall any other difference at that 
hioment, 

[n answer to a question by plaintiffs’ counsel he said, “ If a protest was 
made upon or attached to the collector’s entry against the rate or amount 

of duty exacted, a similar protest or any indication that one had 
19 been made would not be found upon the naval office copy.” He 

was then asked, “ How could you correctly adjust the amount of 
duties upon charges and commissions on a naval office copy, if the 
rate of duty had been changed after the entry or an amendment of the entry 
had been made, and no indications of those changes or amendments ap- 
peared on the naval office copy, as you have stated they might and would 
not appear?” Answer. In that case he could not correctly make up the 
amount of duty to be refunded from a naval office copy; that he would 
refund at the rates named in the naval office copy. 

The defendants, by their counsel, then offered in evidence the following 
papers in the ease of P. A. H. Renauld et al. vs. Heman J. Redfield, 
SUMMONS : notice of appearance ; W rit of certiorari: dee F ars ition: ple ; ver- 
dict; bill of particulars ; report of the referee; judgment roll ; satisfaction 
piece, 

To the admission in evidence of these papers, and each of them, the 
plaintiffs, | yy their counsel, objected on the ground that the same were im- 
pertinent, irrelevant, and immaterial. 

The defendants, by their counsel, then stated that they offered these 
papers in evidence to show that the entries, or some of the entries, sought 
to he nmiade the subject of recovery in this case now before the referee, 
were the subject of recovery in the case of P. A. H. Renauld et al. vs 

Heman J. Redfield, and that as to such entries the plaintiffs had 
193 had their day in court; and that if they did not insuch case recover 

anything thereon, or if they had not recovered thereon all that they 
now claim they should have recovered, the failure to so recover was due 
to their own negligence. 

To the admission in evidence of these papers, the plaintiffs, by their 
counsel, then further objected that the same, ora part of them, were offered 
on the original reference in this case and excluded by the referee, to which 
exclusion exceptions were taken, and on hearing by the court such excep- 
tions were overruled, and that for the purposes for which this case was re- 
manded to the referee the papers offered were wholly immaterial and 
irrelevant. 

The referee sustained these objections, and to this ruling the defendants, 
by their counsel, excepted ; which exception was duly noted and allowed. 

The referee then marked these papers for identification, and copies 
eR are hereto annexed, marked Defendants’ Exhibits, Nos. 3, 4, 5, 
7,8, 9,10, 11, and 12, for identification, Apr. 1, 1885. J. M. D. 

The defe ndants, by their counsel, then offered in evidence the bill of 
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field, for the same purpose for which they had offered all the foregoing 
papers. 

To the admission in evidence of this bill of particulars, the plaintiffs, 
by their counsel, made the same objections as they had made to the ad- 

mission in evidence of all the above mentioned papers. 
194 The referee sustained this objection, and to this ruling the de- 
fendants, by their counsel, excepted; which exception wats duly 
noted and allowed. 

The defendants, by their counsel, then offered in evidence from and in- 
cluding pages 138 to and including the middle of page 142 to the word 
“summary ” of Executive Document No. 27, 45th Congress, second ses- 
sion, House of Representatives. 

The same were duly admitted in evidence, and a copy thereof is hereto 
annexed, marked Defendant’s Exhibit No. 1, March 30, 1885, J. M. D. 

The defendants, by their counsel, also offered in evidence as an amend- 
ment, or errata (issued April 16, 1856) to General Regulations No. 63, 
issued February 1, 1856, of which pages 21, 22 and 23 plaintiffs had of- 
fered in evidence. 

This amendment was duly admitted in evidence and a copy thereof is 
hereto annexed, marked Detendant’s Exhibit No. 2, Mareh 30,1885, J. 
M..D. 

The defendants then produced as a witness in their behalf Thomas 
Greenwood, who, being duly sworn, testified: That from about 1878 to 
about 1882, during which time General N. M. Curtis was such special 
agent as had been testified to by the witness Almon W. Griswold, about 
ninety-nine of these charges and commissions cases were examined and 
adjusted by said Curtis and paid by the Government. That some three 

hundred and eighty other charges and commissions cases were also 
195 examined by said Curtis; and the plaintiffs’ attorney therein, Mr. 

Jordan, being satisfied that nothing was recoverable therein, a por- 
tion of such cases were discontinued without costs, and the others dismissed 
for want of prosecution. 

The plaintiffs, by their counsel, moved to strike out the testimony of 
the witness Greenwood, on the ground that it was irrelevant and immaterial. 

The referee granted this motion, and to this ruling the defendants, by 
their counsel, excepted ; which exception was duly noted and allowed. 

The defendants then rested. 

The plaintiffs then valled in rebuttal as a witness in their behalf John 
V. Vanarsdale, heretofore sworn in this case, who testified: That a naval 
office entry as made twenty years ago was a copy of the collector’s entry 
in some respects. That it contained the marks and numbers of the merchan- 
dise mentioned therein, the date of importation, the name of the importer . 
thereof, the name of the vessel in which the same was imported and the 
amount of the duty paid thereon; but that it did not have the cashier’s 
check of the collector’s office upon it, and he believed it did not have the 
owner’s oath thereon. That the significance of the cashier’s check was that 

duties have been paid and the date of the payment thereof. 
196 That if there was a protest attached to the collector’s entry he 
did not think that a copy of such protest would appear on the naval 
office entry. That he had never noticed any on a naval office copy. 
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This witness on cross-examination testified : 

That, as a matter of fact, it was true that the only difference between 
the collector’s entry and the naval office entry was that on the collector’s 
entry there was the oath of the owner and the check of the cashier, which 
he had deseribed., 

This witness on redirect examination testified : 

That he thought on the collector’s entry there was a stamp of the liqui- 
dation of duties exacted in case of merchandise mentioned therein which 
did not appear on the naval office entry. 

That if goods were consigned to order, a bill of lading should be pre- 
sented at the custom-house when an entry of the goods mentioned in such 
bill was made, and then it became one of the records of the custom-house. 
That he had seen many bills of lading that were not attached to entries, 
and he had seen a great many that were attached to entries. 

This witness on recross-examination testified : 

That the date of liquidation of duties exacted in case of merchandise 
mentioned therein appeared upon the naval office copy thereof. 

Both parties then rested. 


197 This cause was then summed up before the referee by counsel for 
the respective parties, each of whom submitted to the referee a series 
of a “request to find as conclusions of law” on the question of laches as 
based on the evidence. And to each set of these several requests the referee 
noted his decision or finding by saving, “Tso find, J. M. | Th oo,” I do not 
so find, J. M. D.” 
The following are the plaintiffs’ request on the question of laches, with 
the referee’s findings thereon : 


198 U.S. cireuit court, southern district of New York. 
GEORGE F. W. BARTELS ET AL. ) 
against +O. S. 1596. 


C‘ONSTANCE C. REDFIELD ET AL., EXECUTORS, &C., 
Plaintiffs ie: quest the referee to find is pre liminary facts. 


“A.” A suit was commenced by Renauld, Francois & Co. vs. H. J. Red- 
field, collector, about October 20, 1860, to recover excess of duty paid on 
charges and commissions covering the period from November 1, 1853, to 
July Ist, 1857, and a verdict taken for the plaintiffs, with a reference to 
the clerk mbes court to adjust the amount due the plaintiffs. 

[ so find. M. D. 

at yg ron March. 1865, a subpoena duces tecum was served on the 
collector of customs to produce from the custom-house the invoices and 
entries called for in plaintiffs’ bill of particulars in that case before the 
referee, but only a very few of them of a date prior to June 1, 1855, were 
produced ; and though personal application was made to the auditor of 
the customs, and search made by the chief clerk of the record room for 

these missing entries and invoices, they could not be found in the 
199  custom-house, and judgment was finally entered on February 17, 

1864, for the amount found due on the entries that were produced, 
and the judgment was finally paid April 7th, 1864. 

[ so find. J. M. D. 
39d] 
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“C.” Within a few days after that judgme nt was paid all those missing 
entries were found locked up in a closet in the record room of the custom- 
house, and on April 21, 1864, a verdict was taken for the plaintiffs in this 
action entitled Bartels et al. vs. Redfield, which had been commenced 
November 15th, 18638, the plaintiffs being the same as in the above action 
of Renauld et al. vs. Redfield. 

] SO find. J. M. 1). 


Plaintifjs Jurthe de quest thre reper to find as facts: 


First. That this action was commenced by Kaufmann, Frank & Wil- 
coxson, attorneys for plaintiffs, in the state court, on November 15th, 1868, 
and subsequently removed into the U.S. cireuit court. 

| SO find, J. M. 1), 

Second. On April 21st, 1864, a verdict by consent was taken for plaint- 
iis for excess of duty on charges and commissions in this and 66 other 
cases, with a reference to the clerk of the court to adjust the amount due 
plaintiffs according to the terms of the verdict 

I so find. J. M. D. 
200 Third. On March 16th, 1865, the order of reference to the clerk, 
contained in the verdict, was revoked by an order entered by the 
court on its own motion. 

Iso find. J. M.D. 

Fourth. On July Ist, 1865, Judge Nelson made an order at Coopers- 
town, referring all cases, in which Kaufmann, Frank & Wilcoxson were 
plaintiff's attorneys, to the collector of the port, and by virtue of that order 
this Case, with all others commenced by that firm ot attorneys, stood 
ferred to the collector of customs. 

I so find. J.M. D. 

Fifth. Between January, 1860, and November 30th, 1863, verdicts had 
been taken in 300 charges and commissions cases with the usual reference 
to the clerk of the court for adjustment. 


L864. 
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Making in all 544 cases ; and among those taken April 21st, 1864, was 
this case of Bartels et al. vs. Redfield (see Exhibit L), all of which ver- 
dicts were referred to the clerk for adjustment. 

I so find. J.M.D. 
201 Sixth. Of these 544 verdicts, which had been taken at various 
dates—bet ween January, 1S60, and May 27, 1864—there remained 


unadjusted on July Ist, 1865, 269. And of these, 180, by operation of 


the order of Judge Nelson of that date, were referred to the collector of 
the port for adjustment. 

I so find. J. M.D. 

Seventh. Shortly after the order of July Ist, 1865, was made, referring 
the cases to the collector for adjustment, and prior to December 28th, 1865, 
certain Government officers claimed that the charges and commissions 
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cases, In which verdicts had been taken and subsequently referred to the 
collector, had not been skillfully defended by the U.S. attorney, and in- 
sisted that the question should be tried again; and, notwithstanding the 
U.S. attorney in a letter of December 28th, 1865, requested the collector 
to go on and adjust certain cases mentioned therein, he failed to do it, and 
only one case out of 180, which stood referred to him, was adjusted during 
the four years between December 28, 1865, and January Ist, 1870. 

I so find. J. M. D. 

Kighth. The Government insisted on the trial of another charges and 
commissions case, and the case of Hutton vs. Schell was selected for the 
purpose and tried in December, 1866, and a verdict rendered for the 
plaintiffs. 

[ so find. J. M. D. 

202 Ninth. The Government of Washington was dissatisfied with the 

result of this trial, and sent on from the ‘Treasury Department one 
Simon ‘Towle, who, in conjunction with the U.S. attorney, proposed to the 
plaintiffin that case if he would consent that the verdict be set aside and a 
new trial had the Government would surely acquiesce in the result of 
such second trial, and this proposition was assented to by the plaintiff in 
that case. 

I so find. J. M.D. 

Tenth. The verdict was set aside and a second trial had in March, 1868, 
when a verdict was again rendered for the plaintiff; a report of this trial 
is in 6th Blatchford, 48. 

I so find. J. M. D. 

Eleventh. A new administration, with a new U.S. attorney, in March, 
1869, ignored the arrangement which had been made in relation to the sec- 
ond trial of the Hutton case, and further litigation ensued ; new questions 
were raised and disposed of by the court. (See Greenleat+yv. Schell, 6 
Blatch., 225; Tomes v. Redfield, 7 Blatch., 139. The latter case was de- 
cided early in 1870.) 

I SO find. J. M. D. 

Twelfth. During the year 1870 the collector resumed work and 
203 adjusted 23 of the cases which had been referred to him on July 
Ist, 1865. 

I so find. J. M.D. 

Thirteenth. On December 28th, 1870, 100 more verdicts were taken on 
consent of Noah Davis, U.S. attorney, and the cases referred to the col- 
lector of the port for adjustment. So that on January Ist, 1871, there 
were 240 verdicts standing referred to the collector, 140 of them being 
verdicts which had been referred to him by the order of July Ist, 1865, 
showing that in 5} years, from July, 1865, to January, 1871, the collector 
had adjusted 40 eases, as follows : 

Between July 1, 65, & Dec. 28, same year, 15 cases. 
Dec. 28,’65, ‘‘ Jan. 1, ’70, l case. 
oe Jan. 1,770 “Jae. 1, "the 23 cases. 

Leaving on the latter date 240 cases unadjusted. 

I so find. J. M. D. 

Fourteenth. About February, 1871, the Treasury Department pro- 
posed to the plaintiffs in the charges and commissions cases that all such 
vases in which verdicts had not already been entered should be referred 
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to the Hon. Edwards Pierrepont for adjustment in accordance with the 
decisions of the courts, and between April, 1871, and August 15, 1872, 
233 such cases were referred to him, and the order of reference provided 
that the referee give notice of the'time and place of hearing before him, 

and the Solicitor of the Treasury intimated to the referee that 
204 the collector of customs would furnish from the custom-house cler- 

ical force to make the computations in the cases before the referee. 

I so find. J. M.D. 

Fifteenth. The collector, pursuant to request of Solicitor of Treasury, 
detailed certain custom-house clerks, who were willing to work out of cus- 
tom-house othce hours on the cases referred to Pierrepont at the latter’s 
office, their services to be paid for by plaintiffs in the cases. 

I so find. J. M. D. 

Sixteenth. Between April, 1871, and the spring of 1874, Judge Pierre- 
pont, with the aid of such clerks as the collector was able to furnish, ad- 
justed about 126 of the 233 cases which had been referred to him, leav- 
ing 105 unadjusted at the time of his appointment as attorney-general of 
the U. S., when he ceased acting as referee. 

I so find. J. M. D. 

Seventeenth. Between January 1; 1871, and January 1, 1878, seven 
years, the collector of customs adjusted only 29 of the 140 cases which 
were referred to him under the order of July 1, 1865, assigning as a rea- 
son that he had not the clerical foree to do it, and that the Secretary of 
the Treasury declined to furnish more. 

I so find. J. M. D. 
205 Eighteenth. That in May, 1874, a new controversy arose about 
these cases. Mr. Bliss, the U. S. attorney, recommended taking 
them to the U. S. Supreme Court, negotiations followed and resulted in a 
stipulation being made not to appeal on condition that plaintiffs abandon 
all claim to recover under prospective protest made to a prior collector. 
(See Exhibit Z.) 

I so find. J. M. D, 

Nineteenth. This stipulation was repudiated by the Government in 
May, 1875, and between that date and November, 1876, no cases were 
adjusted by the collector or the referee. 

I so find. J. M. D. . 

Twentieth. About 1876, the plaintiffs’ attorney, in order to have this 
“ase adjusted, employed, with the consent of the collector of customs, one 
Alvin Rose, a Government clerk in the auditor’s department of the cus- 
tom-house, to adjust this case, and from about May, 1875, to March, 1877, 
he was engaged on it, and nearly completed, but did not quite finish the 
adjustment of it. 

I so find. J. M. D. 

Twenty-first. After waiting two years, from the spring of 1875, when 
Rose commenced work on it, up to March 7, 1877, to have this case ad- 

justed, but without success, on the latter date plaintiffs applied to 
206 =the court and obtained an order opening the judgment which they 
had obtained in the prior action of Renauld, Francois & Co. ys. 
Redfield, and had it referred to the clerk of this court for adjustment. 
Isofind. J. M. D. 
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Twenty-second. From March, 1877, to the present time, Ist, the suit of 
Renauld, Francois & Co. vs. Redfield, and then, 2d, this case of Bartels vs. 
Redfield, have been in activé proseeution, both before the courts and ref- 
erees, as follows, viz: 

> =k fe! 

March 7th, 1877. Judgment in Renauld vs. Redfield opened, on plaint- 
ifis’ motion, and ease referred to Davenport for adjustment. 

iso find. J. M. D. 

July 22nd, 1877. Redfield died, and proceedings in the case were sus- 
pended till executors qualified. 

I so find. J. M. D. 

May 3d,1878. Redfield’s executors qualified. 

May 20th, 1878. District attorney made motion to vacate the order of 
Judge Blatchtord of Mareh 4.187070. 

Sept. 7th, 1878. Judge Blatchford denied defendants’ motion to vacate 
order of March 7, 1877. 

Sept. Lith, 1878. Redfield’s executors were substituted as defendants in 

lieu of H. J. Redfield, deceased. 
207 Oct. 3, 1878. Defendants noticed for settlement a proposed bill 
of exceptions to the decision of the court denying their motion to 
vacate order of March 7, L877. 

iso fing. J. M. D. 

Twenty-third. Oct. Term U.S. Sup. Court, 1878. Writsof error were 
sued out by the U.S. district attorney in 32 charges and commissions 
cases, and meanwhile all proceedings in the adjustment of such cases at 
the custom-house here were suspended, and Gen’! N. M. Curtis, a special 
agent, began investigations, etc, 

Ll so find. J. M.D. 

Twenty-fourth. And meanwhile the entries and invoices in the case of 
Renauld, Franeois & Co. vs. Redfield, which had been brought before the 
referee in 1877, had been, with the exception of three or four entries and 
invoices, taken away from him by Gen’l Curtis. 

I so find. J. M.D. 

Gen’l Curtis was then appealed to to adjust this case, but declined, 
though in August and September, 1881], he or the collector did adjust a 
large number of cases, verdicts in which were taken at the same time as 
in this case and referred to the collector under the same order of July Ist, 
LS65. 

I so find. J.M.D. 

In 1882 this case was transferred from the collector as referee to 
208 J. M. Deuel, esq., for adjustment, and has been vigorously prose- 
cuted ever since, . 

[ so find. J. M. D. , 

Twenty-fiifth. The collector of customs had the custody and control of 
all the papers, invoices, and entries in this case of Bartels et al. vs. Red- 
field from July 1, 1865, the date of the reference to him, and could have 
adjusted it nineteen years ago, or at any time since had he so chosen, and 
as referee, appointed by the court, it was his duty to have done so. 

Il so find. J. M. D. 

Twentv-sixth. The Seeretary of the Treasury in a report to the House 
of Representatives, 45th Congress, 2nd session, Ex. Doc. No. 27, page 19, 
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transmits a report of the Assistant Secretary upon these cases, wherein it 
is stated that “The delay may be more properly accounted for by the 
“changes in the district attorney’s office, and the changes of officers and 
“ nolicy in the Treasury Department,” and the evidence fully substantiates 
that declaration. 


I so find. J. M. D. 
As (/ conclusion of law. 


That the plaintiffs have not been guilty of laches, but have used reason- 
able diligence in the prosecution of this action and are entitled to in- 
terest on the amount of principal found due by the referee from the sey- 
eral dates of payment. 

[sofind. J. M. D. 

Marsu, Wiison & WALLIS, 
/ TH "3 Att Ys. 

A. W. GRISWOLD, 
OF Counsel. 


909 And the following are the defendants’ requests with the referee’s 
findings thereon: 


U.S. cireuit court. southeru district of New York. 


G. F. W. Bartets, P. A. RENAULD, AND E. ) 


E. Francois, | 

rs. » O.S. 1596. 
ConsTANCE C, REDFIELD, Excr, ET AL. Excrs. | 
of Heman J. Redfield, deceased. 


Defe ndants’ requests to fina 2 
As to the question of laches under the decision of Redfield, et al., vs. 
\ stalyfera Lron Company (110 U.S. reports, p. 174.) 
The detendants req ui Sts the referec herein LO finial ‘Ls 


( onclusions OF fact. 


Ist. That the plaintiffs in this action about October 20th, 1860, com- 
menced against Heman J. Redfield, the testator of the defendants therein, 
the late Heman J. Redfield, in the superior court of the city of New York, 
another and prior action to this action, known by the title of . A. H. lie- 
nauld, et al., vs. H. J. Redfield, to recover excessive duties paid to said 

Refield as collector of customs on charges and commissions in the 
210 case ol importations made by the plaintiffs, Or some ot them, trom 
a foreign country or countries into the United States. 

I so find. J. M.D. 

2nd. That these plaintiffs recovered in said other and prior action a ver- 
dict for excessive duties paid on said commissions on or about May 3rd, 
1861. , 

Iso find. J. M. D. 
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3rd. That these plaintiffs recovered in said other and prior action a 


judgment on .% verdict on or about May 30th, 1863. 


} so find. .M. D. 
ith. That said judgment and verdict in said other and prior action were 
both vacated and set aside on or about January 11th, 1864. 
[sofind. J. M. D. 
5th. “Puat said other and prior action was again tried and a verdict ren- 
dered therein for these plaintiffs for excessive duties exacted on said charges 
and commissions on or about January 11th, L864. 
I so find. J. M. D. 
6th. That said other and prior action was referred for adjustment under 
said last-mentioned verdict to the clerk of this court or his deputy. 
i sO) find, J. M. 1), 
7th. That thereafter and on or about February 16, 1864, the deputy 
clerk of this court adjusted said other and prior action and made his re- 
port of such adjustment. 
I so find. J. M. D. 
211 Sth. That on the same day as last mentioned, viz, on or about 
lebruary 17th, 1864, judgment was entered in said other and 
prior action in favor of these plaintiffs and against the aforesaid H. J. 
Redfield, the testator ot the defendants in this, the above-entitled action. 
| so find. J. M. D. 
9th. That said judgment in said other and prior action was duly paid 
on or about April 7th, 1864. 
i so find. J. M. D. 
10th. That thereatte r and on or about March 7th, 1877. said judgment, 
recovered February 17th, 1864, in said other and prior action, on the 
motion of these plaintiffs, was opened by order of this court. and said 
other and prior action was referred to John I. Davenport, esq., as referee, 
to re-adjust the same according to the terins of the last-mentioned verdict 
therein. 
i so find. J. M. D 
lith. That thereafter and subsequently to the decision of U.S. Su- 
preme (Court 1 the case of bb ronson, Cxr., VS. hult en. rendered about 
January. ISS. and reported at page 110 (} V >) lume LO4, U. -. Reports, 
the order opening the judgment of Pasties L7th, 1864, in said other and 
prior action, was vacated bv the order of th court, 
[ so find. ~~ 
ae That theee plaintiffs, after the commencement of said other 
212 and prior action, and on or about November 15th, 1863, by Messrs. 
Kaufmann, Frank & Wilcoxson, their attorneys, commenced in the 
supreme court of this State in and for the city and county of New York, 
this, the above-entitled action against the aforesaid Heman J. Redfield, the 
testator of said defendants, to recover: the sum of fitteen hundred dollars 
paid as excessive duties on charges and commissions tn the ease of importa- 
tions made by these plaintiffs from a foreign country or countries Into th 
United States. 
[ sO) find, J. M. 1). 
3th. That thereafter the late E. Delafield Smith appeared in this action 
as attorney for the then defendant therein, the aforesaid Heman J. Red- 
field. 
I sofind. J. M. D. 
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14th. That this action was duly removed by certiorari from said supreme 
court into this court on or about February 20th, 1864. 

I so find, J. M. D 

l5th. That thereafter these plaintiffs filed and served in this action a 
Common law declaration alleging ince te dine Ss as existing’ November ith. 
1863, for money had and received. 

| so find, J. M.D 

l6th. That thereafter the then defendant, the aforesaid Heman J. Red- 
held. filed and served In this action 2 oh ] alleging non assumpsit, 

| sofind. J. M. D. 

L7th. That thereafter and on or about \pril 21st, 1864, these 
plaintiffs recovered a verdict for exeessive duties paid on said 
eharees and commissions and embraced in their bill of particulars and not 
barred by the statute of limitation. 

Iso find. J. M. D 

“th, Lhat by thr terms oO] th verdict therein this action was rel rred 
for adjustmy nt pursuant to said vi rdict to the clerk of this court or his 
deputy. 

L so find. J. M. D. ; 

19th. That thereafter and on or about March 16th, 1865, the order of 
that part of the verdict in this action referring the same to the clerk 
this court or his deputy as referred for adjustment was by order of this 
court revoked. 

I =O hind. J. M. 1). 

20th. That thereafter and on or about July Ist, 1865, this action was 
referred for adjustment pursuant to the verdict therein to the collector of 
the port. 

Lso find. J. M. D. 

~ist. Lhat thereafter and on or about 1866, the aforesaid KE. Delafield 
Smith was substituted as attorney for the plaintiffs in this action in the 
place of said Kaufmann, Frank & Wilcoxson, and he continued to be 
such attorney a about 1878, when he died. 

I so tind, . aac oe 

22nd ay on or about November 20th, 1874, these plaintiffs on their 

motion obtained in this and other actions an order that the referee 
214 therein in adjusting any of such actions should not exe ‘lude from 


is report any item or items for the reason that said item or items 
were paid more than six vears before the commencement of suit, unless It 
should appear that the statute of limitation was duly pleaded by the de- 
tendant in such action, and the referee was instructed to include such items 
in his reports and statements, unless the statute was pleaded. 

isofind. Jd. M.D. 

23rd. That thereafter and on or about January 29th, 1880, Messrs 
Marsh, Wilson & Wallis were substituted by order of this court as attor- 
nevs for these plaintifis Wn this action 1 th pla 7 IK. 1) latield Smith. 
deceased, 

i so find. J. M. D. 

~ 4th. | hat thereatter and on or about Januar Sth, ISSl. an orde} Wiis 
made in this action by this court granting these plaintiffs on their motion 


leave to amend their summons and compl: unt in this action by inereasine 
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the damages therein set forth to be twenty thousand dollars and interest 
from the dates of payment. 

l so find. J. M. D. 

25th. That thereafter and on or about May 11th, 1882, these plaintiffs 
served their bill of particulars in this action, giving the names of the ves- 
sels by which and the dates on which their aforesaid importations were 
made, 

st) find. Py M. LD). 

~26th. That thereafter and on or about June 30th, 1882, this action was, 

Oli motion ol these plaintiffs, referred tO Joseph M. Deuel, COQ, as 
215 referee for adjustment according to the verdict therein of the 
plaintitis’ claim upon their bill of particulars served therein. 

| so tind. J. Bas 32 

27th. That on or about September 19th, 1882, the defendants in this 
action obtained from this court an order to show cause why the verdict in 
this action should not be vacated and why the defendants should not be 
allowed to amend their plea in this action by setting up as additional de- 
fenses therein the pendency of said other and prior action for the same 
cause or causes of action, res adjudicata and payment, and why such other 
and turther relief should not be granted as to the court should seem .meet 
and just. 

[ so find. J. M. D. ) 

28th. That subsequently said order to show cause coming on to be heard, 
the detendants’ motion based thereon for the re lief thereby demanded Was 
denied, 

I so find. J. M. D. 

29th. That on or about November 2, 1882, the hearing of this action 
was colme need before Joseph Ni. Deuel. esa... pursuant to the aforesaid 
order of reference of June 30th, 1882. 

I so find. J. M.D. 

30th. That the aforesaid, A. W. Griswold, who was the attorney of 
record for these plaintiffs in said other and prior action, was never the 
attorney of record for the plaintiffs in this action. That since January 

29th, 1880, when the aforesaid Marsh, Wilson & Wallis were sub- 
216 stituted as attorneys for the plaintiffs in this action in the place of 

the said EK. Delafield Smith, deceased, the said A. W. Griswold has 
been of counsel for the plaintiffs in this action. 

I so find, a. M. 1). 

Sist. That the bill of particnlars in said other and prior action and the 
bill of pasticulars in this action each cover the same period of time and 
are the same with certain exceptions. 

I so find. J. M. D. 

82ud. That said other and prior action and this action were each brought 
to recover excessive duties paid to the aforesaid Heman J. Redfield as col- 
lector of customs between November Ist, 1853, and July Ist, 1857. 

I so find. J< ms Bh 

Bord, That the entries of plaintiffs’ Importations sy ecified in the bill ot 
particulars in this action are the same as those specified in the bill of par- 
ticulars in said other and prior action, with the exceptions of about fitty 
entries, 


I so find. J. M. D. 


a es 
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34th. That within a few days after the payment on April 7th, 1864, 
of the judgment in said other and prior action the plaintiffs’ entries and in- 
voices of their importations embraced in their bill of particulars in this 
action were at the custom-house in this city. 
I SO find. J. M. 1). 
217 35th. That there is no evider in this aetion that these 
iffs, or any one in their behalf, from the rendering of the verdict 
in this action on April 21st, 1864, until July Ist, 1865, when this action 
was referred to the collector of the port ever made any application to the 


plaint- 


clerk of this eourt or his cle puty, to whom the Sauie Was referred Th tile 
terms of said verdict for adjustment pursuant thereto to have the same so 
adjusted, 

| so find. J. M. D. 

36th. That there is no evidence in this action that these plaintiffs or any 
one in their behalf from July Ist, 1865, until about April or May, 1882, 
when this action was referred to the present referee, ever made any appli- 
cation to the colleetor of the, port as such referee iis atore said to have this 
action so adjusted. 

I do not so find. J. M. D. 

37th. That there is no evidence in this action that these plaintiffs or any 
one in their behalf from April 21st, 1864, until somewhere about June 
80th, i882, ever made any application tO this court and a judge thereof to 
have this action adjusted pursuant to the verdict therein 


I so find. J. M. D. 
And the.referee is requested to find as 


( onclusions Oo] (11 : 


’ 
' 


Ist. That those plaintiffs have been guilty of gross laches in prosecut- 
ing this action. 
I do not so find. J. M. D. 
218 2nd, Lhat those plaintiffs are not entitled to recover any inter- 
est whatever in this action. 
| do not so find, cA. 
Dated New York. April 24th, 1885. 


| , > 
kninu Roor. 

U/. ~ 4 Atl imi oti j ior (ett 
+) { ; 4 ‘ Ai i* . . :} . ) 
219 And on June iS] LSSD. ner ree macs ana nied Nis report here 

| 
is 1011OWS 
U.S. circuit court, southern district of New York. 


(GEORGE F. W. 
CONSTANCE C. REDFIELD. EX’R. ETC.. ET AL. }| 


By the order entered in the above action on May l6th, 1SS84, this case 


Was referred hack to me to correct the allowance of Interest, ce exclude 
from the adjustment of <luties paid by plaintiffs upon the items designated 
” and directing the reception ol 


in the Invoices as “ frais jusqu a bord. 


~ See ee oe 


wrer © ee . 


el 


A 
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such evidence as the parties may present respecting the existence of laches 
which may affect the right of pl: aintiffs to recover interest. 

The respective parties appe: ared Lefore me by counsel, the testimony 
presented was reduced to writing, which, with the exhibits presented and 
admitted, is herewith returned. 

Excluding the duties paid by the plaintitts upon the items designated 

on the invoices as “ frais jusqu’a bord,” I find and re port that the 
220 plaintitis are entitled to recover under the verdict, as_ principal, the 

sum of fourteen thousand three hundred and ninety-four dollars 
and ninety-five cents. The interest computed upon this amount from 
the respective dates of payment to the date ot this report amounts in the 
aggregate to the sum of twenty nine thousand nine hundred and eighty- 
eight dollars and fifty-five cents, 

U pon the qu stion as to whether the plaint titts are rT sponsible for this 
long delaved adjus tment, a just and equitable conclusion can be reached 
only by considering this individual ease as one of a very large class, all 
seeking the same object, to wit, the recove ry of money illegally exacted 
with leval damages tor its detention. It is to be borne in mind that the 
contest was not as the title would imply, simply between individuals, 
Practically it was between the plaintiffs on one side and the Government 


on the other. ‘The direction and conduct of the defense was in charge of 


Government officers who shaped every policy touching defense and pay- 
ment, and the frequent changes of the individuals occupying such ottices 
operated to introduce at different periods diversity of views and opinions, 
and tended to, and did, prevent uniformity of action, or a continuance for 
any considerable period of any well defined policy. Goverrment officers 
were the custodians of documentary evidence necessary to maintain and 
adjust the eases, and when adjusted and judgment entered, the ordinary 
means of enforcing payment were not available. 
221 krom a careful consideration of the evidence before me, | am 
convineed of the correctness of the conclusion expressed oh page 


\9 of Ex. T. L., that “the delay may be more properly accounted for by 


the changes in tiv district attorney s othce and thie chanyves ot otheers and 
poliev in the Treasury Department.” 
The district attorney lays = stress upon the tact that avother suit 


between the plaintiff and aga the same collector, covering practically 
the same period of time had been instituted and prosecuted to judgment 


and pave nt: that hecause the amount found due in this case micht have 
pech DULL Was not included in that recovery is of itself laches on the part 


of the plaintiffs affecting their rights to recover interest. 

The evidenee before me shows that it was through no tault of the 
plaintiffs that the amounts sought to be recovered here were not included 
in that action. The eolleetor Wis the custodian of thie prupers required tO 
maintain and adjust the claim, and when the adjustment in the former case 
was made the papers upon which this proceeding rests were not fortheom- 
ing, and these papers it is seen established a claim for over fourteen thou- 
sand dollars. Soon after the payment in that case the missing entries and 
invoices were found, and a verdict was entered herein upon consent of the 
district attorney “ for excess of duty with interest thereon.” If the 

omission to include the amount in the former suit had been through 
ZLzZ any fault or negligence of these plaintiffs it was cured by that ver- 
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dict. At one time since the verdict the adjustment in this case was nearly 
concluded, but the work was suspended, and I am unable to find that this 
suspension was through any fault of the plaintiffs. 

| fail to see in the evidence betor me any rood and substantial crounds 
for a finding of laches on the part of plaintiffs which ought to deprive 
them of interest upon the money exacted of them by the Government and 
detained so long, and I therefore find and report that interest should be 
included in the judgment. 

New York, June 1, 1885. 

Respectfully submitted. 

J. M. Deven, Referee. 


2" To the re port ot the refer Cc and his decision therein. the plaint- 
iffs. by their counsel. dulv mac and filed the following exceptions. 


LU. S. circuit court. southern district of New York. 


GEO. F. W. BARTELS ET AL. 
against ok ee 2 


CoNSTANCE C. REDFIELD ET AL., EXRS., ETC. J 


lst. The plaintiffs except to the decisions of the referee wherein he re- 
fused Lo find—as a conclusion ot law—that the plaintiffs were entitled to 
a report and judgment for $74,483.15, being the amount of $18,642.15 
principal, found by said reteree, to have been paid by plaintiffs for excess 
of duty on inland transportation charges and on commissions over 2 per 
cent. on certain wine imported into New York from Reims, in France via 
Havre, including the item designated in the invoices as “frais jusqu a 
bord,” being charges incurred in transhipping the wine at Havre, to- 
gether with interest thereon from the several dates of payment to April 
21st, LS64, the date of the verdict. and interest on the amount of the ver- 

dict to the date of the report. 


224 ' 2nd. The plaintiffs further except to the decision ot the referee, 
wherein he neglected and refused to find as conclusion of law, that 


~~ 


the plaintiffs, if not entitled to the above-named sum of $74,485.15, as 
specified in the first exception, were entitled to a report and judgment for 
$57,906.77, being the amount of $14,394.95 principal found by the said 
referee to have been paid by plaintiff for excess of duty on inland trans- 
portation charges, and on commissions over 2 per cent. on said wines, in- 
cluding the item designated in said invoices as “frais jusqu 4 bord,” 
together with interest thereon from the several dates of payment to 
April 21st, 1864, the date of the verdict, with interest on the amount of 
the verdict to the date of the report, 

ord. The plaintiffs further except to the decision of the referee wherein 
he neevlected and refused to find, as aconelusion of law, that the plaintiffs, 
if not entitled to the said sum of $74,483.13, nor to the said sum of 
$57,906.77, as specified in their first and second exceptions herein, were 


entitled to a report and judgment for $57,272.01. being the amount ot 
$18,642.15, principal, found by said referee to hav been paid by plaint- 
iffs for excess of duty on charges and commissions, on said wines im- 


“ 
— 2 ome 
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ported from said Reims, via Havre, including the aforesaid item desig- 
nated in the invoices as “frais jusqn A bord,” together with 
225 interest thereon from the several dates of payment to the date of the 
report, 
Marsy, Witson & WALLIS, 
Pls’. Altys. 
A. W. GRISWOLD, 
of Counsel. 


226 To the referee’s report and his decisions the defendants duly 
made and filed the following exceptions, of which the following is 
a CcOpy thereof : 


U. S. eircuit court. southern district of New York. 


GEORGE F. W. BARTELS, ET AL. ) 


against LO. S 1596 
ConsTANCE C, REDFIELD, EXECU- { ~*~ ; 
trix et al., &e. J 


Defendants’ exceptions to referee’s report, dated June Ist, 1885, his 
finding and refusal to find, also made at or about that date. 

First. The defendants except to the referee’s refusal to find as requested 
by them in their 36th request to find as conclusion of fact as to the ques- 
tion of laches, WC., under the decision of Redfield et al. Vs. Ystalytera 
[ron Company (110 U.S. Repts., p. 174.) 

Second. The defendants except to the referee’s refusal to find as re- 
quested by them in their Ist and 2d requests to find as conelusions of law 
as to the aforesaid question. 

Third. The defendants except to the finding by the referee, of the 
227 plaintiffs’ requests to find as conclusions of fact marked Ist, 2d, 
and 3d; of their request to find as preliminary facts marked “ B” ; 
of so much of their request to find as conclusion of fact marked “‘Twenty- 
second ” as finds “that from March, 1877, to the present time, Ist the 
suit of Renauld, Francois & Co. vs. Redfield, and then, 2d, this case of 
Bartels vs. Redfield have been in active prosecution both before the courts 
and referees; of so much of their request to find as conclusion of facet 
marked “ Twenty-fifth ” as finds “and as referee appointed by the court 
it was his duty to have done so;” of their request to find as conclusion 
of fact marked “ Twenty-six;” and of their request to find as conelusion 
of law as to laches and interest. 

Fourth. The defendants except to each and every part of the referee’s 
aforesaid report and in particular to the following portions thereof : 

(a) “ That the plaintiffs are entitled to recover under the verdict as prin- 
cipal the sum of fourteen thousand three hundred and ninety-four dollars 
and ninety-five cents.” 

(b) That “upon the question as to whether the plaintifhs are responsi- 
ble for thelong delayed adjustment a just and equitable conclusion can be 
reached only by considering this individual case as one of a very large 
class, all seeking the same object, to wit, the recovery of money illegally 
exacted with legal damages for its detention.” 


REDFLELD 
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mentary evidence necessary to maintain and adjust the cases.’ 

(d) That “ the delay may be more properly accounted for by the 
changes in the district attorney’s office and the changes of officers and 
policy in Treasury Department.” 

(e) That “the evidence before me shows that it was through no fault 
of the plaintiffs that the amounts sought to be recovered here were not In- 
cluded in that action” (to wit, the former suit between the same parties as 
the original parties to this action). 

(f) That “the collector was the custodian of the papers required to 
maintain and adjust ihe claim, and when the adjustment in the former case 
was made the papers upon which this proceeding rests were not forthwith 
coming. 

(v) That “if the omission to include the amount inthe former suit had 
been through any fault or negligence of these plaintiffs, it was cured by that 
verdict.” 

(h) That “I fail to see in the evidence before me any good and sub- 
stantial grounds for a finding of laches on the part of the plaintiffs which 
ought to deprive them of interest upon the money exacted of them by the 
Government and detained so long,” so far as this portion is a finding by 

the referee. 
229 (1) That “and I therefore find and report that interest should 
be included in the judgment.” 

Dated New York, June 2d, 1885. 

Kiinvu Roor, 
U.S. Atty. and Atty. for Deft. 


Afterwards, to wit, on the 22d day of August, 1885, the plaintiffs by 
their counsel moved the court to overrule the defendants’ and sustain 
plaintiffs’ exceptions to the referee’s report of June 1, 1885, &e. 

And the detendants, by their counsel, moved the court to overrule the 
plaintiffs’ exceptions to said report and to sustain defendants’ said excep- 
tions. And plaintiffs, by their counsel, were heard in behalf of their mo- 
tion and in opposition to the defendants’ motion ; and the defendants, by 
their counsel, were heard in behalf of their motion and in opposition to the 
plaintiffs’ motion. 

Afterwards, to wit, on the 17th day of April, 1886, the court duly made 
and filed in the clerk’s office of this court its decision on the aforesaid mo- 
tion, of which decision the following is a copy: 


United States circuit court. southern district of New York. 


BARTELS ET AL. } 
Us. 
REDFIELD’s EXORS. } 


230 $$ WALLACE, J.: 


This case comes here upon exceptions filed by the defendant to 
the report of a referee to whom it was referred to ascertain what sums are 
due the plaintiffs for excess of duties illegally exacted by the defendant 
as collector of the port of New York upon the importation by plaintiffs of 


(ec) That “Government officers were the custodian of the docu- 


‘ — 
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certain merchandise. ‘The suit was brought in November, 1863. April 
21, 1864, a verdict was entered for the plaintiffs upon a trial before a court 
and jury, which, as has been considered when this case was here on a for- 
mer occasion, was in effect a stipulation between the parties that the plaint- 
iffs were entitled to recover judgment for excess of duty on account of 
certain specified exactions, but the amount was undetermined. April 21, 
1864,an order was entered in the case referring it to the clerk of the court 
or his deputy to ascertain and adjust the amount to which the plaintiffs 
were entitled under the verdict. Subsequently an order was made by the 
court vacating the order of reference to the clerk and referring the case, 
with a large number of similar cases, to the collector of the port for adjust- 
ment. Subsequently that order was vacated and the present reference was 
ordered, 

The exceptions raise the question whether the plaintiffs are entitled to 

recover interest upon the sums illegally exacted by the defendaut. 
231 The case of Redfield vs. Ystalyfera Lron Company, 110 U.5S., 

174, is an authority for the proposition that a plaintiff who has 
brought a suit to recover money wrongfully exacted by him from the de- 
fendant can not recover any interest by way of damages, if he has been 
guilty of laches in unreasonably delaying the prosecution of the suit after 
he had brought it. The cases of Bann vs. Delzell, 3 Cor. & P., 376; New- 
ell vs. Keith, 11 Vt., 214; Adams Ex. Co. vs. Milton, 11 Bush., 49, are 
referred to in the opinion of the court as deciding that where interest is 
recoverable not as part of the contract, but by way of damages, it may be 
properly withheld if the plaintiff has been guilty of laches in unreasona- 
bly delaying the prosecution of hisclaim. Bann vs. Dalzell was an action 
at nisi prius of debt on an Irish judgment, in which the original debt 
would not have carried interest ; and the judge left it to the jury to deter- 
mine whether the plaintiff had taken proper steps to find the defendant, 
instructions them that if he had they might give him a verdict with such 
interest as they should deem reasonable. Newell vs. Keith was an action 
for personal services, and the court held that where no time is agreed upon 
for the payment of personal services and no charge in fact made for them 
nor presentment for payment in the life-time of the party, and the claim 
was permitted to sleep a great length of time from the voluntary act of the 

plaintiff, no interest should be allowed on such claim, except from 
232 the death of the party. Adams Ex. Co. vs. Milton was an action 

on an unliquidated account for a balance claimed to be due for work 
and labor; and the court held that interest was not allowable under the 
rules of pleading because there was no special count for interest. 

None of these cases throw any light upon the question here, as in none 
of them was the point considered respecting the eflect of laches subsequent 
to the bringing of the suit. 

The rule adopted in the Redfield case by the Supreme Court has intro- 
duced into the present ense on issue which is quite forelon to those made up 
by the pleadings, and relates to transactions covering a period of twenty 
years, which have taken place since the bringing of the suit. Had the case 
been tried, as those cases generally are, with a jury, it is quite safe to say 
that neither of the parties could have been prepared to enter upon such an 
extended field of inquiry as that to which the voluminous evidence before 
the referee has been directed. 
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The delay which has intervened since the consent verdict in the case 
was entered, a period of over twenty years, is extraordinary. 
If the defendant, or rather the Government, which is the real party in 
interest, has not been mainly responsible for this delay, there would seem 
to be no just cause on its part to complain of it, because, by the 
233 ~ rules of practice, the defendant could have brought the trial of the 
case to a conclusion at any time, as well as could the plaintiff, or 
the Government might have asserted its unwillingness to acquiesce in fur- 
ther delay by a motion for judgment, as in case of non-suit. But the 
referee finds that the delay was not fairly attributable to the plaintiff, 
but arose mainly from complications incident to the fact that the suit was 
one of a very large number of similar suits in which questions affecting 
the defendants’ liability were being litigated from time to time with vary- 
ing results ; that any recovery which plaintiffs might have obtained would 
not have been acquiesced in by the Government, but would have been fur- 
ther litigated ; and that his claim was to that extent involved with the 
trials and results of the other suits that it was reasonable to postpone the 
trial in prospect of an adjustment which at times seemed to be near at 
hand, but was constantly deferred by the vacillating action of the officers 
of the Government. ‘The conclusion of the referee seems to be sustained by 
the evidence. ‘The exceptions are therefore overruled. 


Afterwards, to wit, the court made, and on April 30th, 1886, duly filed, 
the following order: 


93: LU. S. ecireuit court, southern district of New York. 


GEORGE F. W. BARTELS ET AL. | 


vs. a 
’ “ ‘ + > ( a ». L596. 
( ONSTANCE ( : REDFIELD ET AL... EXEC=- 
utors, We, 


/ 


This case coming on to be heard on exceptions taken by both plaintiffs 
and defendants to the report of Joseph M. Deuel, esy., the referee herein, 
filed June Ist, 1885, and after hearing Almon W. Griswold, esq., of coun- 
sel for plaintiffs, in support of plaintiffs’ and in opposition to defendants’ 
exceptions to said report, and Thomas Greenwood, esq., assistant U. 8. 
attorney, for defendants, in support of defendants’ and in opposition to 
plaintiffs’ exceptions to said report, and due deliberation had, it is ordered: 

That both plaintiffs’ and defendants’ exceptions to the report of the ref- 
eree are hereby overruled, and said report is in all things confirmed. 


And it is further ordered, that interest on the total amount of 


UG WEN coccceces cones RPE el Ce pare Per aap NGOS Pd $14,594.95 
And interest found due by the referee, up to June Ist, 1885, 
NI «ais diniticeennnadontsionusuccnneibiiins 29,988.55 


44.383.50 


235 be computed from that date to the date of entry of judgment and 
included therein, with costs to be taxed. 
Dated New York, April 19th, 1886. 


Wma. J. WALLACE. 


— 


ili 
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To this order and the decision of the court embodied therein the defend- 
ants, by their counsel, duly excepted in so far as the same overruled the 
defendants’ exceptions as to the allowance of interest in this case; which 
exceptions was duly noted and allowed. And the plaintiffs by their coun- 
sel excepted to so much of said decision and order as held that plaintiffs 
could not recover the excess of duty paid on the item of charges designated 
in the invoice as “ frais jusqu ’a bord,” which exception was duly noted 
and allowed. : 

And the plaintiffs further excepted to so much of said decision and order 
as held that plaintiffs are not entitled to interest computed with a rest at 
the date of the verdict, with interest on the amount of such verdict from 
its date, April 21st, 1864, which exception was duly noted and allowed. 

And inasmuch as the defendants’ said exceptions, matters, and things 
aforesaid would not otherwise appear by the record, therefore, on the 
prayer of the defendants, by their counsel, I have settled, allowed, and 

signed this bill of exceptions; and it is ordered that the same be 
236 filed nune pro tune as a part of the record herein, with like force 

and effect as if the same had been reduced to writing, signed and 
filed before the entry of said order of April 19th, 1886. 

Dated New York, September 30, 1887. 

Wm. J. WALLACE. 


And inasmuch as the plaintiffs’ said exceptions, matters, and things 
aforesaid would not otherwise appear by the record, therefore, on their 
prayer by their counsel, I have settled, allowed, and signed this bill of ex- 
ceptions; and it is ordered that the same be filed nune pro tune as a part 
of the record herein, with like force and effect as if the same had been 
reduced to writing, signed and filed before the entry of said order of April 
19th, 1886. 

Dated New York, September 30, 1887. 

Wm. J. WALLACE. 


It is agreed that the foregoing bill of exceptions was presented during 
the term and with our consent has been held by the court until now. 
And it is further agreed that the said bill shall be treated as having 
been settled and signed during said term. 
Marsu, Wiitson & WALLIS, 
PU ffs’ Attys. 
STEPHEN A. WALKER, 
Def’ts’ Att’ys. 


937 PLAINTIFF'S EXHIBITS. 
Exhibit A.—J. M. D. 
General Regulations, No. 63. 


FEBRUARY Ist, 1856 (page 21-23). 


Costs and charges.—The law requires that there shall be added to the 


“actual market value, or wholesale price” of imports ascertained by the 


7 
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appraisers, in order to fix their dutiable value, “all costs and charges, ex- 
cept Insurance, and including, in every case, a charge for commissions, at 
the usual rates.” 

These charges are : 

First.—They must include “ putting up and packing,” together with 
the value of the sack, package, box, crate, hogshead, barrel, bale, cask, can, 
bottles, jars, vessels, and demijohns, and coverings of all kinds. 

Second.—Commissions must, in every case, be made a dutiable charge 
at the usual rates, but never less than 23 per cent., nor less than is stated 
in the invoice. If it appear on the face of the invoice or entry at less 
than the usual rate, it must be advanced by the appraisers. Where there 
is a distinct brokerage, or where brokerage is a usual charge at the place 
of shipment or purchase, that to be added likewise. Commissions on the 
amount of shipping charges at the foreign port of exportation constitute 
one of the charges liable to duty under existing laws and instructions. 

Third.—Export duty, as on silks from China, storage at the foreign 
shipping port, cost of putting cargoes on board ship, including drayage, 
bill of lading, lighterage, town dues, and shipping charges, dock or wharf 
dues, and all charges to place the article on ship-board, and fire insurance, 
if effected for a period prior to the shipment of goods to the United States. 

Freight or transportation from the foreign port of shipment to the port 
of importation is not a dutiable charge. In cases, therefore, of goods ar- 

riving in the United States, after having been first transported from 
238 the place of their production or manufacture to another port or 

place, whether in the same or another country, by land or by water, 
and thence transshipped for the United States—provided satisfactory evi- 
dence be adduced to the collector of the customs at the port where the said 
goods shall arrive, that they were originally shipped with the bona fide 
intention of having them transported to a port in the United States as 
their final port of destination—no dutiable costs or charges will have ac- 
crued, either on the transportation from the first to the intermediate port, 
or while remaining in or leaving the latter, the voyage or transportation 
being regarded as continuous from the country whence originally exported 
in good faith, on a declared destination for a port or parties in the United 
States. 

In illustration of the rule thus established it may be remarked that the 
evidence of final destination being satisfactory, no duties would be charge- 
able in portsof the United States on the freight or transportation or charges 
in the intermediate ports, on goods originally from China, or Glasglow, or 
Cardiff, or Londonderry to Liverpool ; from Malaga to Valparaiso ; from 
Dresden to Bremen; or from Basle to Havre, on the said goods being 
transshipped for the United States from the several intermediate ports 
enumerated. 


Exhibit B.—February 14th, 1885.—J. M. D. 


TREASURY DEPARTMENT, October 4th, 1856. 
Sir: On application being made to you by Messrs. A. Iselin & Co., 
and others, of New York, you are authorized and directed to cause to be 
prepared the usual certified statements for return of “ duty on freight ” in 
such cases where the same is found to have been paid in excess, as decided 
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by this Department in General Regulations, No. 63, page 22, and 
239 under written protest, and transmit same to this Department for its 

consideration 

Very respectfully, your obedient servant, 

JAMES GUTHRIE, 
Secretary of the Treasury. 
H. J. REDFIELD, Esq., 
Collector of Customs, New York. 


Exhibit C.—J. M. D. 


TREASURY DEPARTMENT, May 27th, 1857. 
Sirk: [am in receipt of your letter of 26th inst. transmitting a report 
of the U. S. appraisers, in relation to the “usual commissions” charged 
in China, Norway, Holland, and German ports, and have to state, tn reply, 
that you will cause to be prepared and transmitted to this Department the 
usual certified statements for a return of the duty exacied in error, in all 
cases where it is found that the said duty has been on a rate of commission 

greater than the usual rate chargeable in the above-named countries. 
Very respectfully, your obedient servant, 
HoweELL Coss, 
Secretary of the Treasury. 


H. J. REDFIELD, Esq., 
Collector of Customs, New York. 
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TreEAsuRY DEPARTMENT, May 21st, 1858. 

Sir: I would call your attention to the instructions of the Department, 
dated October 4th, 1856, wherein authority is given to prepare and trans- 
mit the usual certified statements for refund of duty on “sea freight,” 
paid under written protest. 

As the parties who represent several of the claims have made complaint 
of the delay attending the preparing of the same in your office, you are 
requested to have the above instructions complied with at your earliest 
convenience, 

Howe. Coss, 
Secretary of the Treasury. 


AUGUSTUS SCHELL, Esq., 
Collector. New York. 


Exhibit E.—J. M. D. 


TREASURY DEPARTMENT, May 4th, 1859. 
Sir: I acknowledge the receipt of your communication of the 3d instant, 
respecting the rate of commission on which duties should be assured in 
cases of importations from Prussia. : 
I have to state, in reply, that as the law prescribes the “ usual rate” 
only, and you report that two per cent. is the usual rate in that country, 
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such rate necessarily becomes the proper one on which you should levy 
the duties. 
241 Any erroneous practice which may exist at your port should be 
corrected, to conform to the above instruction. 
I am, very respectfully, 
P, CLAYTON, 
Acting See’y of the Treasury. 
A. SCHELL, Esq., 
Collector &e., Ne w York. 


Exhibit F.—J. M. D. 
[Extract from Treasury decision, dated March 26th, 1859. ] 
Commissions. 


It is required by the law that duties should be assessed on commissions 
in every case at the usual rates. 

A regulation of the Department forbids the assessment of duties on com- 
misions at rates less than 2} per cent., without its specific authority pre- 
viously given. 

In cases where it is claimed that duties should be levied on commissions, 
at rates less than 23 per cent., and the Department has not heretofore 
sanctioned the allowance at such rates, and the collector is satisfied that 
the rate claimed is the usual one, he will report at once the case to the 
Department, with his opinion, with the reason therefor, and await its de- 
cision. 

When rates less than 24 per cent. have been or may be authorized by 
the Department, and the collector is satisfied that there has been a change 
of rate, he will at once report that fact, and his reasons therefor, to the 
Department, for its consideration and action. 

The object of this regulation is to produce uniformity at the several ports 
in this matter, and is intended to supersede and modify regulation con- 
tained in article 306 of General Regulations of the Ist of February, 1857, 
only so far as it conflicts therewith. 
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TREASURY DEPARTMENT, May 30th, 1859. 

Sir: Your report, relative to the rate of commissions in Saxony and 
the Zoll-Verein States, has been received, and as the course pursued by 
you is in compliance with circular instructions dated March 26th and my 
letter of the 21st instant, it is hereby approved. 

The Department would call your particular attention to the circular 
and letter above referred to, upon which should be based the rates of com- 
missions to be charged on importations, which should be the usual rate in 
the country from whence the goods were exported. 

[ am, respectfully, 
HowE.LL Copp, 
Secretary of the Treasury. 
AvuGustus SCHELL, Esq., 
Collector, New York. 
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TREASURY DEPARTMENT, June 15th, 1860. 
Sir: Your letter, enclosing the report of the appraisers, relative to the 
rates of commissions in the markets of Great Britain, has been received, 
and you are hereby instructed in all cases hereafter to assess duties upon 
the usual rate of commission in the principal markets of the country 
where the merchandise may be purchased. 
The alleged claim of Graxdon, Swanwick & Co., coming within 
243 =the above decision, you are hereby authorized to prepare and trans- 
mit to this Department the usual certified statement for considera- 
tion. 
| am, respectfully, 
HoweELL Copp, 
Secretary of the Treasury. 
AvuGustTus SCHELL, Esq., 
Collector, New York. 


Exhibit I.—J. M. D. 


TREASURY DEPARTMENT, June 9th, 1862. 

Sir: I am in receipt of your report of the 24th ultimo, on the appeal 
taken by Messrs. Benkard & Hutton from the assessment of duty by 
you on certain charges added by the appraisers to their invoices, per 
“ Hansa,” in February, “ Bremen” and “ Hansa” in March last, the ap- 
pellants contending that the said charges were included in the invoice 
price of the ror uls, 

As it appears from the report of the appraisers that the charges added 
by them to the invoice were the usual costs and charges to be added to 
the “ actual market value or wholesale price,” to fix the dutiable value, I 
perceive no reason to interfere with your decision in the case. 

[ have here to state, for your information, that this class of cases is not 
deemed as coming under the provisions of the fifth section of the act of 
March 3d, 1857, that section having special reference to the liability of 
‘“‘ooods, wares, or merchandise to duty, or exemption therefrom, and not 
to ‘charges.’ ”’ 

[ am, very respectfully, 
S. P. CHASE, 
Secretary of the Treasury. 
HiraAM Barney, Esq., 
Collector, New Yori. 
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Additional instructions. 


TREASURY DEPARTMENT, May 21st, 1863. 
Collectors and others are informed that thie Department concurs in the 
decisions of the courts, that charges for transportation of goods from the 
interior of the country by railroad or water carriage, incurred prior to 
the time of exportation, can not be added to the value of the goods for 
the purpose of establishing their dutiable value. 


102 REDFIELD VS. BARTELS—BARTELS VS. REDFIELD. 


All costs and charges incidental to the shipment, such as port charges, 
drayage, commissions, export duty, &c., &c. (except marine insurance), 
should be added to the value of any goods, wares, or merchandise in the 
principal markets, to fix their dutiable value. 

The usual and legal rate of commissions on merchandise from Great 
Britain has been decided in the United States circuit court at New York 
(Bredt vs. Schell, collector) to be one and one-half per centum, and that 
of commissions on merchandise from continental Kurope, except Paris 
(see same case), to be two per cent. 

In this decision the Department also concurs. 

S. P. CHASE, 
Secretary of the Treasury. 


245 Exhibit K.—J. M. D. 
United States circuit court for the southern district of New York. 


Present, Judge Hall. 
TUESDAY, Apri 19th, 1864. 
A. ALDRIDGE ET AL. 


vs. | 
HemMAN J. REDFIELD. } 


| Kaufinann, Frank & Wilcoxson. $1,000.  E. 
D. Smith. 


On motion of Mr. Wilcoxson, ordered inquest. 

Jurors sworn: Bernard Crawford, William Richards, John W. Harnes, 
David Bedell, Jacob Eidt, F. Reinbring, Thomas Clenin, Frederick E. 
Zahn, Ledyard Aney, Edward Moore, Richard Carhadle, Joshua Mesnore. 

By consent of counsel, the jury find verdicts for the plaintiffs in the 
aboVe-entitled actions for excess of duties, with interest thereon, illegally 
exacted from plaintiffs and paid under protest to defendant, and not barred 
by the statute of limitations. 

On commissions over 1} per centum, on merchandise imported by 
plaintiffs at New York from Great Britain. 

On commissions over 2 per centum, on merchandise imported by plain t- 
iffs from the continent of Europe (except Paris). 

On the discount of 23 per centum, disallowed on linens imported by 

plaintiffs at New York from Ireland. 
246 On blankets imported by plaintiffs at New York, over 20 per 
centum, ad valorem. 

On velveteens, moleskins, corduroys, fustians, and embossed velvets im- 
ported by plaintiffs at New York, over 20 per centum, ad valorem. 

On hemp carpets imported by plaintiffs at New York, over 20 per 
centum, ad valorem. 

On coastwise transportation charges from Ireland and Scotland to Eng- 
land, on merchandise imported by plaintiffs at New York from Ireland 
and Scotland via England, and on additions to make market value of said 
merchandise at London and Liverpool. 

On charges on merchandise imported by plaintiffs at New York, for the 
transportation of goods from the interior of the country, by railroad or 
water-carriage, incurred prior to the time of exportation. 
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On transportation charges from the continent of Europe to Great Brit- 
ain, on merchandise imported at New York, from the continent of Europe 
via Great Britain, the amount of excess of duties exacted from the plaint- 
ifts and paid to the defendant, and embraced in the plaintiffs’ bills of par- 
ticulars to be adjusted by the clerk of the court or his deputy. 

[t is expressly stipulated, that in case it shall appear on an adjustment or 
otherwise, in any case, that the suit was not brought within the time pre- 
scribed by the statute of limitations, or-that the questions of the timeliness 
of protest, or the question of a continuous or prospective protest shall be in- 
volved, the verdict shall be opened and opportunity to appeal be given to, 
and, at the option of the district attorney, a certificate of probable cause, 
&ec., to be entered in each case. The right to appeal on writ of error, as 
above, not to be reserved by the district attorney unless the amount in- 
volved be sufficiently large to allow such writ of error. 


QAT C, ANGRAVE | iat : 
\ $1,900. The same counsel, jury, and 
a like verdict. 
HeMAN J. REDFIELD. 


Samui. D. BABCOCK ET AL. 
Us, 


THE SAME. 
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— 
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3,000. ‘The same counsel, jury, and 
a like verdict. 
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ed 


i’, BUTTERFIELD 
PRS, 


THE SAME. 


$1,900. The same counsel, jury, and 
a like verdict. 


B. F. BABCOCK ET AL. 
Ds. 
HeEMAN J. REDFIELD. 


The same counsel, jury, and 
a like verdict. 


fe 
* a" 
OF 
a 
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WILLIAM BRAND ET AL. 
vs. 


THe SAME. 


$1,900. The same counsel, jury, and 
a like verdict. 


WEYMAN CROW ET AL. 
DS, 


THE SAME. 


$1,000. The same counsel, jury, and 
a like verdict. 


948 H. B. CLAFLIN ET AL. 
DS. 
THE SAME. 


“fe 


1,000. ‘The same counsel, jury, and 
a like verdict. 


WARREN CARTER ET AL. 
Us. 
THE SAME. 


$1,000. ‘The same counsel, jury, and 
a like verdict. 


W. CLAPP ET AL. 
Us, 
THE SAME. 


$1,800. The same counsel, jury, and 
a like verdict. 
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GEORGE A. FANSHAWE ET AL. : 
, $6,000. 
Ds. . 
HEMAN J. REDFIELD. 


The same counsel, jury, and 
a like verdict. 


Horace I. FAIRCHILD ET AL. . ) 
$1,000. 
v8. 
THE SAME. 


The same counsel, jury, and 
a like verdict. 


JOSEPH FISHER ET AL. 
v8. 
THE SAME. 


1 $1,500. The same counsel, jury, and 
q a like verdict. 


—— 


249 JAMES HOUGHTON ET AL. ) 
DS. 
THE SAME. 


$1,000. The same counsel, jury, and 
a like verdict. 


JoHN B. HAs 
Ds, 


THE SAME. 


$1,000. The same counsel, jury, and 
a like verdict. 


—— ee 


G. H. KIsseL ET AL. = 
$1,000. The same counsel, jury, and 


ad 
¥ 


atin we a like verdict. 
THe SAME. } 
SAMUEL McLEAN ET AL. . sai 
saree slo $3,000. ‘The same counsel, jury, and 
8. _ i . 
a like verdict. 
HemMAN J. REDFIELD. } : 
L. P. MorTON ET AL. a il 
: ‘ $1,500. The same counsel, jury, and 


rR. e ° 
——_ i a like verdict. 


ISEPH M. STRONG ET AL. » _ 
JosEPH M _— adie ) $2,000. The same counsel, jury, and 


ve. . 
| a like verdict. 


THE SAME. 


950 JOHN SYKES. JR.. 
Us, 
THE SAME. 


eet 


$1,000. The same counsel, jury, and 
a like verdict. 


Ww. STURGES. JR.. ET AL. 
US, 
THE SAME. 


ne 


$1,000. The same counsel, jury, and 
a like verdict. 


F. SKINNER ET AL. 
Us, 
THe SAME. 


a 


$1,900. ‘The same counsel, jury, and 
a like verdict. 


T. SLOCUMB ET AL. 


. 


$1.900. The same counsel, jury and 
a like verdict. 


eames 
¥ 


US, 
HEMAN J. REDFIELD. j 
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-. HERMAN STURSBURG ET AL. noe ' 
: te ‘ $1,600. The same counsel, jury, and 
: : a like verdict. 
THE SAME. 
WILLIAM WATSON ET AL. . — ? 
- $5,000. The same counsel, jury, and 
on > | a like verdict. 
[THE SAME. j 
951 L. O. WILSON ET ) 
20 Li. , SON ET AL. nn ‘ 
. $1,900. The same counsel, jury, and 
s. . . : — s 
or ( a like verdict. 
Saal , BAME, 
Ww. C. ALLEN ET AL. ‘ oats 
; hia $1,500. The same counsel, jury, and 
a a like verdict. 
THE SAME. 
AARON ARNOLD ET AL. - 
AA) _ oa $1,000. The same counsel, jury, and 
om : a like verdict. 
THe SAME. 
Kp. ARMSTRONG ae mn : 
D. ARMSI } $500. The same counsel, jury, and 
vs. ‘ . . a 
; oe eae 4 a like verdict. 
Heman J. REDFIELD. ) 
H. M. AVERY ET AL. ? sei 
ine — $500. The same counsel, jury, and 
~ ia er a like verdict. 
THe SAME. 
Hueu McBARTLIE ET AL. - ; 
” —— $2,000. The same counsel, jury, and 
Ss. > : ; ‘ . 
-" a like verdict. 
THe SAME. j ‘ 
252 Rie 2p BE 
252 ICHARD BELL r i 
1 $1,000. The same counsel, jury, and 
_ “ a like verdict. 
CHE SAME. j : 
R. McC. Burr Er AL. rae - 
: 7 $1,500. The same counsel, jury, and 
~ a like verdict. 
Tue Same, j : 
Ww. BLISS ET AL. ‘nad 
¥ $600. The same counsel, jury, and 
8, “ : "a 
_ . a like verdict. 
lHE SAME. 
‘ 
J. BADNALL ET AL. ‘ _ ' 
. BADNALL ET Al ) $500. The same counsel, jury, and 
“x > ae : . ” 
. a like verdict. 
HeEMAN J. REDFIELD. 
‘ 
ry ) ‘es Le wr ; ; 
uw. D. CROMWELL ET AL. 29 KV) in seen — 
| Wm. D. Ci i 33. he same counsel, jury, an 
si a a like verciet. 
Tue SAME. } 
toe 
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EF. FICKEY ET AL. 
Us. 


THE SAME. 


253 SAMUEL GRAYDON ET 


Us. 


THE SAME. 


ANDREW GIHON ET AL. 
Us, 


THE SAME. 


MarTIN A. HOWELL ET 
- 


THE SAME.. 


Wma. C. HAGGERTY ET AL. 


Us 


HeMAN J. REDFIELD. 


SAMUEL HOLMES ET AL. 
Us. 


THE SAME. 


WiiuiAM H. LEE ET AL. 


US 7 


THE SAME. 


LAMB 
DS. 


THE SAME. 


254 D). 


N. LODER ET AL. 
ON, 


THE SAME. 


és W. MoorE ET AL. 
ve. 


THE SAME. 


S. MILLIKIN ET AL. 
DS 


HEMAN J. REDFIELD ET AL. 


Jno. A. MURPHY ET AL. 
DS, 


THE SAME. 


D. M. MILLIS ET AL. 
Us, 


THE SAME. 


AL, 
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$1,000. 


> 
f 


| 31.000. 


} S1.000, 


) s | Al HM). 


| $1,000. 


$1,000. 


| $1,000. 


S1.000, 


if 


) 35,000. 


) 31.000. 


} 81.000. 


\ 81,200. 


| $9 000. 


REDFIELD. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same cornsel, jury, and 
a like verdict. 


The same counsel, jury, and 


a like verdict. 
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255 CHARLES ANDRE ET AL. $1 000 
NR. 4% . . 
THE SAME. 
els \ os i ‘KER iT 4e * 
JAMES ACKER ET AI ) 31.000. 
Us, » 
THE SAME. j 
JAMES ALBRO ET AL. ) 33 an 
ei. , 
US, a 
THE SAME. j 


D. S. ARNOLD ET AL. 
rs. 


THe SAME. 


C. F. Buake ; 
I. BLAKI $1,800. 


Us. 
THE SAME. 


JOSEP ONN, ; 
JOSEPH CONNAH $2,000. 
DR. 
THE SAME. f 


256 Ep. W. BANCROFT ET AL.) g1 go 
) ; " 


va, » 
THE SAME. } 
E. Cock ET AL. ) 81.000. 
Us, 
THE SAME. j 


Cuas. E. CLAGHORN ) 

vs. ame ia 

THE SAME. j 

JOHN G. CRANE ET AL. ) 
vs. 

HEMAN J. REDFIELD. j 


A. G. CRANE ET AL. . 
os - $1,900. 


Us. 
THe SAME. 


Perer DONALD : 
he \ 81,000. 
THE SAME. j 
257 THOMAS DREW ET AL. 
a $1,000. 


THE SAME. 


$900. 


$1,000. 


$1,000. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 
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A. F. EpGERTON 
vs. 
THE SAME. 


JAMES ELLIOTT 
vs, 
THE SAME. 


THomas W. EVANS ET AL. 
Us 


HEMAN J. REDFIELD. 


A. FASSIT ET AL. 
DS. 
THE SAME. 


Cuas. C. GoopRICH ET AL. 


ve. 
THE SAME. 


258 I. S. GILLESPIE ET AL. 
Us. 
THE SAME. 


F. M. JONES ET AJ... 
VS, 


THE SAME. 


GEO. JOHNSON ET AL. 
vs, 
THE SAME. 


E. E. MorGan 
Ss, 


THE SAME. 


JOHN MORRISON 
vs, 


THE SAME. 


W. MoRRISON ET AL. 
vs, 


THE SAME. 


‘259 JOHN NICHOLSON 
vs. 
THE SAME. 
I. ‘I. PEET ET AL. 
rs, 


THE SAME. 


1 1,000. 


” b 


) $1,000. 


* 
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i] $1,000. 


? 
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) $1,000. 
J 


Cf> 
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$1,800. 


$1,000. 


; 


$1,000. 


j 
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The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


ry - 
The same counsel, jury, and 
: a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 
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ra a $1,000. The same counsel, jury, and 
Ton & a like verdict. 
THE SAME. 
> _ ” vp 
A. MPTON E , - ; 
A. Pua a atts ~— [he same counsel, jury, and 
7 a like verdict. 
HeEMAN J. REDFIELD. 
T. PATON ET AL. os 8 1 
a $1,500. The same counsel, jury, and 
(Resin a like verdict. 
THE SAME. 
“Sew 
yy °F » wa ary 
. .. PEET ET AL. —— ~ : 
B. 1.4 ewe - \ $1,500. The same counsel, jury, and 
i -_ : a like verdict. 
THE SAME. | 
| 2 3. W. Roop ET AL. nM . 
) 60 5. W. BR “ey _- peaen lhe same counsel, jury, and 
‘Ss ° . - 
’ oa a like verdict. 
THE SAME. 
. ¥ S s 4 ) N ; y se 4 f ry . 
H. F popes — \ $2,000. - The same counsel, jury, and 
- =» a like verdict. 
THe SAME. 
Y oes Suir oT Al. es _ , 
CHARLES — oo ! $1,500. The same counsel, jury, and 
: ‘Ss 2 . * - 
od , . a like verdict. 
- THe SAME. f 
J. sama wleoes gm The same counsel, jury, and 
"? a like verdict. 
HeMAN J. REDFIELD. 
‘ . . 7 
C. &. = anbens $1,000. The same counsel, jury, and 
: a like verdict. 
THE SAME. 
LEWIMOER E’ , , 
RopErT 81 peer —— _ The same counsel, jury, and 
. a like verdict. 
THE SAME. 
oG N - > ry. } 
wees) 261d. — on $1,000. The same counsel, jury, and 
‘ a like verdict. 
| THE SAME. 
y 
IN . , , 
| Sarr O'BRIEN ET AL $1,000. The same counsel, jury, and 
™ a like verdict. 
| THE SAME. 
A. — a a $1,900. The same counsel, jury, and 
‘ v . ° 
’ “ a like verdict. 
4 Tas SAME. 
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JOEL — } $1,000. Thé same counsel, jury, and 
‘s » * . 
a like verdict. 
HEMAN J. REDFIELD. f 


Ww. THOMPSON $1,000. 
vs. 
THE SAME. 


The same counsel, jury, and 
a like verdict. 


G. TINGLE ET AL. 
vs. 
THE SAME. 
262 W. TAYLOR ET AL. 
Us. 


THE SAME. 


$1,800. The same counsel, jury, and 
a like verdict. 


The same counsel, jury, and 
a like verdict. 
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I. A. UBSDELL ET AL. 
v8. 


THE SAME. 


$1,800. The same counsel, jury, and 
a like verdict. 


. WILDER ET AL. 
Us, 
THE SAME. 


TP 


$1,000. The same counsel, jury, and 
a like verdict. 


JAMES H. Woops ET AL. 
vs. 
THE SAME. 


W.S. WILSON ET AL. 
Us, 
THE SAME. 


a —— —, am —_— Ss 


Lf- 


1,000. The same counsel, jury, and 
a like verdict. 

1,900. The same counsel, jury, and 
a like verdict. 
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A copy from the common law minutes. 
[L. 8. | TimoTHy GRIFFITH, 
Clerk. 
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THURSDAY, April 21, 1864. 
The court meet pursuant to adjournment, and is opened by proclama- 


tion. 
Present, Hon. Judge Hall. 


JAMES BENKARD 
DS, 
HEMAN J. REDFIELD. 


€f2 


000. 


~~ 


? 


ET AL. } ae . rs 
| Kauffmann, Frank & Wilcoxson. 
( EK. D. Smith. 


On motion of Mr. Wilcoxson, ordered inquest. | 

Jurors sworn: Edward Moore, Edward W. Ketchum, Joseph M. Greely, 
Franz C. Kiettat, Joshua Monroe, Partrick A. Bowen, Joseph F. srush, 
Waldo Phillips, Godfrey Biering, F. Reineking, Peter Berg, Thomas D. 
Stetson. 

By consent of counsel the jury find a verdict for the plaintiffs in the 
above entitled action, for excess of duties, with interest thereon, illegally 
exacted from plaintiffs, and paid under protest to defendant, and not barred 
by the statute of limitations, on commissions over one and one-half per 
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centum, on merchandise imported by plaintiffs at New York from Great 
Britain ; on commissions over two per centum on merchandise imported 
by plaintiffs at New York from the continent of Europe (except Paris); on 
the discount of two and one-half per centum disallowed on linens imported 
at New York from Ireland; on charges ou merchandise imported at New 
York from Ireland; on charges on merchandise imported at New 
264 York for the transportation of the goods from the interior of the 
country by railroad or water carriage, incurred prior to the time of 
exportation ; on coastwise and transportation charges from Ireland and 
Scotland to England on merchandise imported at New York from Ireland 
and Scotland, via England; and on additions to make market value of 
said merchandise at London and Liverpool! ; on transportation charges from 
the continent of Europe to Great Britain on merchandise imported at New 
York from the continent of Europe via Great Britain ; on merchandise 
imported by the plaintiffs at New York, and invoiced in Bremen thalers, 
by the Bremen thaler having been computed in assessing duties at a higher 
rate than seventy-one cents, the rate at which it should by law have been 
computed, the amount of excess of duties exacted from the plaintiffs, and 
paid to the defendant, and embraced in the plaintiffs’ bill of particulars, 
to be adjusted by the clerk of the court or his deputy. It is expressly 
stipulated that in case it shall appear, on an adjustment or otherwise, in 
any case that the suit was not brought within the time preseribed by statute 
of limitations, or that the question of timeliness of protest or sufficiency of 
protest, or the question of a sufficiency of a continuous or prospective pro- 
test shall be involved, the verdict shall be opened and opportunity to appeal 
be given to and at the option of the district attorney. A certificate of 
probable cause to be entered in each case. 
The right to appeal or writ of error, as above, not tobe reserved by the 
district attorney, unless the amount involved be sufficiently large to allow 
such writ of error. 


C. EK. BorsDORFF ET AL. 
Us, 


THE SAME. 


) $1,900. The same counsel jury, and 
| a like verdict. 


265 G. F. W. BARTELS ET AL 
vs, 
THE SAME. 


‘| $1,500. The same counsel, jury, and 
| a like verdict. 


A. ISELIN ET AL. 
ve. 


THE SAME. 


$1,000. The same counsel, jury, and 
a like verdict. 


A COpyY. , 
[L. s. | JouHN |. DAVENPORT, Clerk. 


Exhibit M.—J. M. D. 


Tuurspay, March 16th, 1865. 
The court meets pursuant to adjournment and is opened by proclama- 


tion. 
Present, Hon. Judge Shipman. 
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In the matter of the adjustment of suits against the collector of customs 
of New York. 


Ordered, that all the orders heretofore made by this court, referring 
certain suits against the collector of the port of New York, to the clerk of 
this court for adjustment, be and the same are hereby revoked, except as 
to such cases the adjustment of which has actually commenced before him. 


An extract from the minutes. 
[L. s.| J. M. DEVEL, Clerk. 
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SATURDAY, July 1st. l Sue 


Before the Hon. Samuel Nelson, at Cooperstown. 


In the matter of the adjustment of suits against the collector of customs 


of New York. 


Ordered, that all suits in which Kaufman, Frank and Wilcoxson are 
attorneys of record for the plaintiffs, references to the clerk in which 
have been revoked by the orderof March 16th, 1865, be and the same are 
hereby referred to the collector of the port for adjustment. 


An extract from the minutes. 
[L. s. | J. M. DEVEL, Clerk. 


Exhibit O.—J. M. D. 


At aterm of the circuit court of the United States of America for the 
southern district of New York, in the second circuit, held at the United 
States court-rooms, in the city of New York, on Friday, the twentieth 
day of November, in the year of our Lord one thousand eight hundred 
and seventy-four. 


Present, The Hon. Samuel Blatchford, district judge. 
Verdicts April 19th, 1864. 
A. ALDRIDGE ET AL. 
vs. 
HERMAN J. REDFIELD. 


And other cases. 


267 Verdicts of April 21st, 1864. 


CHyas. E. BoRDSDORFF ET AL. ) 
vs, 
HeMAN J. REDFIELD. 


Geo. F. W. BARTELS ET AL. \ 
Ss 


HEMAN J. REDFIELD. 


And other cases. 

On motion of E. Delafield Smith, of counsel for the respective plaintiffs 
in the above-entitled causes, George Bliss, U.S. attorney, appearing for the 
several defendants. 
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It is ordered that the referee therein, in adjusting any of the above cases, 
shall not exclude from his report any item or items for the reason that said 
item or items were paid more than six years before the commencement of 


suit, unless it shall appear that the statute of limitations were duly pleaded 
by the defendant in such cases, and the referee is instructed tu include such 
items in his reports and statements, unless the statute has been pleaded. 


But the defendant may, within thirty days after the service of bills of 


particulars in the cases in favor of C. E. Bordsdorff et al., William Loes- 
chigk et al., J. A. Ubsdell et al., make such application as may be advised, 
with a view of procuring to be determined the question, whether this action, 
in favor of the same plaintiffs in which A. W. Griswold is attorney and 
those named herein, are all entitled to be maintained against the defendant, 
and if all are not entitled to be so maintained, then of determining which 
shall be so maintained, and no proceedings shall be taken in such mentioned 
actions until said thirty days have expired. 

(Signed ) SamM’L BLATCHFORD. 

A copy. 

J. M. DEveEL, Clerk. 
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OFFICE OF THE District ATTORNEY OF THE UNITED STATES 
FOR THE SOUTHERN District or New York, 
New York, Dee. 28th, 1865. 
C, P. Ciincu, Esq., 
Special Deputy Collector of the Port: 

Srr: In the several cases—a list of which is hereto annexed—which are 
pending in the United States cirenit court for this district, you are re- 
quested, in conformity with a rule established by the court, to adjust and 
report to me the amount of excess of duty, with interest thereon to date 
of adjustment, illegally exacted on importations embraced in the plaintiffs’ 
bills of particulars herein inclosed, paid under protest and not barred by 
the statute of limitations. ° 

On commissions over two per centum on merchandise imported from 
the continent of Europe (except Paris); on commissions over one and one- 
half per centum on merchandise imported from Great Britain; on charges 
for the transportation of goods from the interior of the country, by rail- 
road or water carriage, incurred prior to the time of exportation ; on coast- 
wise transportation charges from [reland and Scotland to England—added 
to make market value at London and Liverpool; on freight and charges 
from France via England to New York; and on charges on importations 
from the continent of Europe, above those set forth in the report of Isaac 
Phillips, appraiser. 

On all the branches of these cases the adjustment should be in conform- 
ity with the verdict in the case of A. Moller et al vs. Augustus Schell, 
reported to you by letter of my predecessor in office, dated November 23d, 
1863. 

I am, sir, very respectfully, yours, 
D. S. DICKINSON, 
U.S. Dist. Atty. 
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269 Jas. Benkard and Benj. H. Hutton against Augustus Schell, late 
collector of the port aN. 2. 

William Watson and Walter Magee agst. ‘The Same. 

Frederick Butterfield vs. The Same. 

W. Bauendahl and LJ. Stiastney agst. ‘The same. 

Aaron Arnold, Jas. R. Constable, Richd. Arnold and J. P. Baker agst. 
The Same. 

W.C. Allen, C. O. Hazen, S. Shaw, C. Allen and A. Van Berger, jr., 
agst. The Same. 

F.. Cottenet and H. L. Atherton agst. ‘The Same. 

Gustavus Hessenberg and J. Auffmordt agst. ‘The Same. 


Exhibit Q.—J. M. D. 


TREASURY DEPARTMENT, 
October 23d, 1866. 

Sir: I have considered your letter of the 14th August, relative to in- 
structions which should be given in the matter of certain suits instituted 
against the collector of customs at New York, for the return of duties al- 
leged to have been illegally exacted. 

[ am of the opinion that the instructions which have heretofore been 
given to the district attorney—to plead the act of limitation to all claims 
instituted against the collectors—should be reiterated, 

Where prospective protests are relied on, it is my opinion that their 
legality should be resisted, and the matter left to the decision of the court. 

The district attorney should be instructed to bring to the notice of the 
court the informality, which it is represented has for some time existed, of 
having the statements upon which judgments are rendered made up at the 
custom-house. I fully concur with you in the opinion expressed, “ that 
no verdict should be permitted, except for a sum certain, after a settlement 
in an appropriate way of all questions, both of law and fact, and that 11 

should be eitner by a jury or by some otheer of the court. its clerk, 
270 one of its commissioners, or some other like otheer who will be 

amenable to its order,” and whose reports would be * subject to the 
exception by either party, as to the matter both of law and fact.” 

The district attorney should also be instructed to reserve, by bill of ex- 
ceptions, all points of law decided by the court adversely to the United 
States. 

[ am, very respectfully, 
: H. McCunuocnu, 
Secre lary of the Treasury. 
Hon. EDWARD JORDAN, 
Solicitor of the Tr asury. 


Exhibit R.—J. M. D. 


TREASURY DEPARTMENT, 
SOLICITOR’S OFFICE, 
October 24th, 1866. 
Sir: Herewith enclosed I transmit a copy of a letter which I have just 
received from the Secretary of the Treasury, ip relation to the conduct of 
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suits instituted against the collector of customs at New York, for the 
return of duties alleged to have been illegally exacted, and you are re- 
quested to conform your action to the views therein expressed. 
Very respectfully, 
I DWARD JORDAN, 
Solicitor of the Treasury. 
Sam’L G, Courtney, Esq., 
LU’, S. Attorney, N. York. 


Exhibit S.—J. M. D. 


TREASURY DEPARTMENT, SOLICITOR’S OFFICE, 
A uqust 2th, 1869. 
Sir: Your letter of the 23d inst., addressed to the Secretary, 
271 calling attention to the suits known as custom-house suits, and 
making certain enquiries in regard to the same, has been referred 
to me for an answer. 
| think the suits should be disposed of upon settled principles of law, 
and with reference to such technicalities as the statutes have clearly inter- 
posed. I think the statute of limitations should be invoked, unless it is 
reasonably clear that in some intended manner the operation of this statute 
has been waived. In other words, I desire that these suits should be dis- 
posed of exactly as though they were suits between man and man. 
I do not believe there are any rules of “ General Justice” which ean be 
\ invoked as applicable to these cases as distinguished from suits between 
_ private litigants. 

These suits are important to the Government only by reason of the large 
amount of money involved in the aggregate, and not on account of any 
present or prospective importance of the principles involved. 

They have been pending a long time; are a source of peculiar trouble 
and perplexity to all connected with them or responsible for action in re- 
gard to them, and I desire to have some plan agreed upon which will dis- 
pose of the cases in the fairest and simplest manner possible. 

I expect to be in New York very soon, and I will call upon you to 
consult upon the subject, and in the mean time hope no action will be taken 
of a decisive character upon avy important or doubtful point. 

[ think a full consultation will enable us to propose a plan of procedure 
which will be acceptable to those who represent the claimants, and _ will 
relieve your office and my own from a laborious task. 

| [ am, very respectfully, 
+ (Sod.) ki. C. BANFIELD. 
Solicitor of Treasury. 
‘ } Hon. EpwARpDs PIERREPONT, 
Ul). S. Attorney. New York. 


~~] 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE SOLIC'TOR OF THE TREASURY, 
Washington, D. C., Feb. 7th, 1871. 
Sir: Referring to your letter of the 18th ultimo, on the subject of 
—— allowing verdicts to be entered by consent in the well-known * charges 
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and commission ” cases, and also referring to the interviews which I have 
had with you recently upon the same subject,and with the purpose of carry- 
ing out the understanding arrived at upon this subject, | have the honor 
now to request that you will endeavor to arrange, with the consent of all 
the parties interested, by proper order from the court, for the reference of 
such of the above-named cases as it may be desirable to take action in, to 
some competent and proper person, for the purpose of arriving at and 
adjusting the amounts properly due in those cases, before having verdicts 
entered. My desire is to have the cases thus referred, in order that they 
may be disposed of intelligently, in accordance with the rules and princt- 
ples of law which have already been determined in regard thereto, and 
that every proper safeguard may be thrown around the final disposition of 
the cases. It will be proper and right, under all the circumstances, I 
think, that the Government should have the right to interpose the statute 
of limitations wherever it appears to apply. 

This adjustment by reference will be conducted in such a manner that, 
I think, the plaintiffs will have every opportunity to know that their full 
rights are secured to them, and that they will receive all to which they 
are properly entitled to. At the same time it will secure to the Government 
every right to which it is entitled, and will enable questions to be presented 
to the court upon which there may be any doubt, or upon which it seems 

to be desirable to obtain new rulings. 
273 My belief is that, in the great majority of these cases, there will be 

no difficulty in arriving ata result satisfactory to all parties, and that, 
when so arrived at, the proper verdict can be entered in each specific case for 
the amount found to be due. In this way, | am certain the Government 
will be relieved from many of the difficulties which have hitherto attended 
the disposition of these cases, and it is my desire, in arranging this method 
for the disposition of the cases remaining on docket, to do so in a manner 
that will at once be safe for the Government and just to the plaintiffs. It 
is not my desire to interpose any technical or improper objections to the 
future adjustments. 

I have reason to believe, from interviews previously had with the par- 
ties chiefly interested in these cases, that they will readily agree to the 
course which is now suggested. 

In this connection I beg leave to suggest that Hon. Edwards Pierrepont 
will be a referee satisfactory to this office, and, as I have reason to believe, 
to the Treasury Department. His character and experience in connection 
with these very cases whilst he held the office of district attorney will 
give as complete a guarantee of an intelligent and satisfactory adjustment 
as can well be had. 

I desire, therefore, that, as soon as convenient, you will arrange for the 
proper order of reference, the details of which I leave to be determined 
by yourself, in consultation with Judge Pierrepont, in case you have no 
objection to his selection as the referee. 

I presume there will be no difficulty in securing the proper clerical as- 
sistance in making up the adjustment from clerks connected with the 
eustom-house who have hitherto been detailed to this duty. 

In regard to the compensation of the referee for his services, it occurs to 
me that it will be proper to leave such compensation to the judgment of 
the court at the time of the entering of the verdicts. ? 
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"eo I beg leave to add, that if the cases in which verdicts were re- 
274 cently entered by consent could be referred to Judge Pierrepont 
for adjustment, either by vacation of the verdict or under the ver- 
dict, for the ascertainment of the amount due, I think it would facilitate 
the final payment of the claims. 
[ am, very respectfully, 
; (Signed) EK. C. BANFIELD, 
; Solicitor of the Treasury. 
Hon. Noaun Davis, 
U.S. Attorney, New York City. 
a 
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| Extract from Order of Reference to Edwards Pierrepont, Esq., dated April 22d, 


1871. 
C. F. VAN BLANKENSTEYN, Exor., &c. ) 
Us. 
AUGUSTUS SCHELL. ) 
And other cases. 
* a ‘~< » * * - 


And it is further ordered, that said referee state and report the amounts 

ascertained by him on said several commissions and charges separately, 

| and the facts found by him in respect thereto, and in respect to the protest 
ia touching the same. 

That he give notice to the attorneys of the respective parties, of the 
time and place of hearing therein, and that either party may, on the hear- 
ing before said referee, raise objections and exceptions, and the referee 
shall decide thereon, and either party m y bring such objections and ex- 
ceptions to a hearing before the court, after the report of such referee 
shall be filed, anc for that purpose may require the referee to report the 

evidence or testimony taken in the case upon which the ob- 
275 jection or exception arises, in such manver as the court shall direct, 
and copies of the protests filed therein respectively. 


Exhibit V.—J. M. D. 


OFFICE OF THE UNITED STATES ATTORNEY 
FOR THE SOUTHERN District or New York, 
me New York, May 11, 1874. 
Hon. WiiuraAM A. RICHARDSON, 
" ; Secretary of the Treasury $ 
Str: On the 29th of December, 1870, verdicts in 100 cases against col- 
lectors of customs in certain “ charges and commissions ” suits were taken 
by consent. 

'T enclose a copy of the general verdict, marked No. 1, by which you 
will see that the verdict was upon certain illegal exactions “ not barred by 
the statute of limitations.” It did not appear that the statute of limita- 
tions had been pleaded in any of the cases, and, although it might have 

been interposed in many of them, only a plea of general issue was put in. 
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These cases were referred to the collector of the port for adjustment, and 
many of them have been determined and paid. In some cases it appeared 
upon the adjustment that certain items were barred by the statute of limit- 
ations, and were accordingly omitted by the collector in his adjustment, 
such omission being known to and not opposed by the attorney for the 
plaintiffs. 

In one of these cases, R. Me. C. Butt, et a/. vs. Augustus Schell, O.S. 
1619, application has recently been made to the court for instructions to 
the collector, to include in his statement sums paid more than six years be- 
fore the commencement of the suit. I opposed the motion, and read the 
affidavit of Mr. Davies, a copy of which I enclose, marked No. 2. This 

was met by an affidavit of Mr. E. D. Smith, marked No.3. Judge 
276 Blatchford, before whom the motion was made, said in effect, that 

the proper construction of the words “ not barred by statute of limit- 
ations” would only exclude items relative to which the statute had been 
pleaded. and that there was no bar from lapse of time without the proper 
plea. Hetherefore made the order, a copy of which I mark No. 4. 

The effect of this last decision will be, I believe, to let in claims for many 
thousands of dollars—probably over a hundred thousand—against the 
Government, whereby the merchants will benefit but slightly. 

It seems to me that this is a climax toa long series of motions and 
changes, which should induce some determined action on the part of the 
Government. All the questions which can be raised in these “ charges and 
commissions” cases have been decided, and with almost entire uniformity, 
against the Government. Not only have all the points as to prospective 
protests, protest to one collector binding another, &ec., &e., been so decided, 
but judgments adjusted for years and paid have-on motion been opened 
and large additional amounts recovered—in one case $60,000—actions 
with different plaintiffs have been consolidated, bills of particulars been 
amended, most extraordinary alleged errors in names been allowed to be 
corrected, whereby large amounts have been taken from the Treasury. In 
short, it does not seem possible for any motion, however extraordinary, to 
be made without its being granted. One is made a precedent for another 
going a little further, and so it goes on. 

In saying this I do not mean to reflect upon Judge Blatchford, who has 
made the decisions. He has formed strong opinions as to the law of the 
cases and justice of the claims, and, of course, conscientiously carried them 
out. But I think an appellate tribunal would differ from him in some of 
them. 

I have already expressed to the Solicitor verbally my opinion, that a 
great mistake was originally made in not taking one or more of these cases 

to the Supreme Court. Though hundreds of thousands of dollars 
277 have been taken from the Treasury, it is not too late to attempt to 

save as much more. Nearly or quite five hundred of these cases 
have not yet gone to judgment. I have therefore to request that I may 
be authorized to take writs of error in a sufficient number of these cases to 
present fairly the questions involved in the cases. The expense to the 
Government will be but slight compared to the possible saving. I have 
for sixteen months seen this system going on, chafing but thinking I had 
no course except to acquiesce in the former decisions of my superiors and 
the course of my predecessors, but I can not in justice to the Government 
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or myself to do so longer. If the Department thinks no writ of erro? 
should be taken, 1 shall of course acquiesce and do my best to dispose of 
the remaining cases as speedily as possible. 
Very respectfully, 
GEORGE BLIss, 
U. S. Attorney. 


Exhibit W.—J..M. D. 


Disrricr ATTORNEY OF THE UNITED STATES 
FOR THE SOUTHERN Disrrict oF NEw YORK, 
New York, June 4, 1874. 
Hon. B. H. Bristow, 
Secretary of the Treasury : 

Sir: In reply to the letter of your predecessor, dated May 23d, 1874, 
(H. B. J.), directing me to report what questions in the so-called commis- 
sions and charges cases [ desire to have brought before the Supreme 
Court for its decision, I beg to say that the following are the points which 
seem especially important to me, though in case writs of error should be 
taken others will doubtless come up incidentally. 

The entire question of a are dutiable charges under the act of 
March 3d, 1851, vol. 9, p. 629, should be passed upon. 
278 2. Where goods a been invoiced free on board, it has been 
the practice (since Benkard vs. Schell was tried) to refund duties 
paid on charges added by importers, by compulsion, to make market value. 
This point should be reviewed. 
The sufficieney of a continuous or a prospective protest should be 
taken up. If good, to what extent ? 
The question whether a protest addressed to one collector is applica- 
ble to his successor, if prospective protests are valid,’ should be settled. 
The necessity of an appeal to the Secretary of the Treasury, upon the 
decision of the collector, against which the importer protests, under the 
act of 1857. 

The decisions upon all the questions in this circuit have been, I am 
bound to say, adverse to the Government. Most of them have been pre- 
sented more than once. This, [ think, is true of all of them, except the 
question of the sufficiency of a protest to one collector as binding another. 
Judge Blatchford has recently decided it adversely to the Government, 
but Judge Nelson, some years since, expressed a different view. 

I think the Department has heretofore acquiesced in the decisions upon 
these points, except as to prospective protests. 

The question of a protest to one collector binding another has, I believe, 
never been before the Department. 

As to the question of prospective protests generally I think, but am 
not sure, that the Department has acquiesced without its judgment being 
convinced. 3 

Since the question of appeal has been mooted, the counsel interested have 
intimated that they were prepared to abandon all cases and items depend- 
aut upon the validity of a protest made to one collector as binding his 
successor, provided an appeal as to the other questions was abandoned. 
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They say that they have no fears as to the result of an appeal, but desire 
to avoid the additional delay, and insist that they will be put in 
279 an embarrassing position with reference to their clients if, after 
part have been paid, further litigation is persisted in as to the 
others. 

The force to be given to these and other arguments it is not for me to 
measure. I am perfectly clear, if I may say so without improperly criti- 
cising the actions of your predecessors, that in cases involving so much 
money, and prese nting questions as to which opinions may fairly differ, 
and where, too, the merchant having charged to the customer all he has 
paid, has no great equity in his claims—ought originally to have been 
carried to the court of last resort. That the matter now stands in a dif- 
ferent position from what it originally did, is true. The only question is 
now, it seems to me, whether the past acquiescence does not render an ap- 
peal inequitable. 

Very respectfully, 
GEORGE B.Iss, 
U. S. Attorney. 
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TREASURY DEeEpTt., 
Washington, D. C., June 10, 1874. 

Sir: I have the honor to inclose herewith a copy of a letter from Geo. 
Bliss, esq., U.S. att’y for the southern dist. of N. Y., relative to the pro- 
priety of taking to the U. S. Supreme Court one or more cases involving 
certain questions of law therein referred to. 

These cases are what are commonly known in this dep’tas the charges and 
commissions cases, and embrace claims for overpaid duties on charges and 
commissions, under the act of M’ch 3d, 1851, Stats. at Large, vol. 9, page 
629. The questions of law cited by the dist. att’y have heretofore, in 
several different cases, been decided by the U.S. circuit court at New 

York adversely to the Gov’t (see Hutton vs. Schell, 6 Blatch., 48), 
280 which decision has been acquiesced in by this Dpt., with the ex- 

ception of the question whether a protest filed with one collector of 
customs is valid against his successor in office. 

As the duty of arguing these questions in the Supreme Court will de- 
volve upon you, should the Department decide to take the case there for 
review, | have the honor to request that you give the mattter your ex- 
amination, and inform me whether, in your judgment, the points of law 
raised by the dist. atty. are of sufficient importance in these cases to justify 
the Dept. in suing out a writ of error to obtain the judgment of the Su- 
preme Court in regard thereto. 

I also enclose a brief, prepared several years since by a gentleman then 
in this Dept., as also a report from Edward Jordan, esq., former Solicitor 
of the Treasury, dated August 5th, 1867, in velation to the points raised 
in the cases in question. 

I will thank you to feturn the two latter documents. 

I am, &e., 
B. H. Bristow, 
Secretary. 
Hon. G. H. WrILuiAms, 
U. 8. Attorney-General, Washington, D. C. 
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DEPARTMENT OF JUSTICE, 
June 25th, 1874. 


The SECRETARY OF THE TREASURY: 

Sir: In response to yours of the 10th instant, asking for the opinion 
of the Attorney-General, whether writs of error shail be prosecuted in 
what are known as the charges and commissions cases, recently determined 
in the southern district of New York, I submit the following considera- 
tions : 

Inasmuch as your reference to the questions involved is very 
281 general, I wil! refer to them as given in the letter of Geor 
Bliss, esq., U. S. attorney, &ec., addressed to you on 4th of June 
last. 1 understand these questions to be interesting to the Govern- 
ment only so far as regards transactions now past, inasmuch as the 
statute at present in force (13 Stat., 214, sec. 14; and 217, sec. 24), as 
regards protests and valuations, makes special provisions for the matters 
herein at issue. I think it true that some of the principles which have 
been established by former Secretaries, as well as by circuit courts of the 
United States, in cases like those before you, might well in former years 
have been brought by the Government before the Supreme Court. The 
propriety of doing so at present makes a very different question, inasmuch 
as those principles have been acquiesced in for year after year, and have 
formed the basis upon —vast amounts of business—have been transacted in 
good faith, between the Government on one side and importers on the other, 
the more so that, as said above, under the recent change of legislation the 
reversal of that series of decisions is not to affect future business. This 
remark is especially applicable to cases involving the necessity of protests, 
and their forms under certain circumstances. As to such matters of 
practice, as it were, the United States is to be held bound by its aequi- 
escence for a number of vears in the decisions of its own officers, judicial 
and executive. The proper relief is that which has been administered, 
viz, an amendment of the statute. 

The question as to what charges and commissions appraisers were, before 
the statute of June 30th, 1864, to include in ascertaining the dutiable value 
of goods imported is somewhat a different one. If that question had not 
been set at rest for the future by the above legislation (13 Stat., 217, sec. 
24), there might be no objection to have it reconsidered. It was under 
the previous statute debatable, and some time since would have justified 
officers of the Government in bringing it before the Supreme Court. As 

it is, however, the vast majority of the cases presenting the question 
282 has uniformly been decided by the Secretaries and by the courts 
adversely to the Government. 

It is not improbable that such decisions were correct ; at all events, it is 
hardly seemly to question their application to that comparatively small 
_ remnant of cases upon which the old law still operates. 

I understand Mr. Bliss to say that the parties who brought suit will 
abandon the issue as to protests addressed to some predecessor of the col- 
lector sued, in case the United States brings no writs of error as to the 
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other points. I therefure say nothing in regard to the validity of such 
protests. Upon this issue being abandoned, I advise that the United 
States do not bring writs of error in the cases above referred to. 
Very respectfully, your obedt. servt., 
S. F. PHr.uips, 
Solieitor- Gen ral, 
Approved, June 29th, 1874. 
GEO. H. WILLIAMs, 
Attorney-General. 


Exhibit Z.—J. M. D. 
TREASURY DEPARTMENT, 
Washington, D. C., July 1st, 1874. 
Sir: Respectfully referring to your letter of the 11th ultimo, relative 
to this Department suing out a writ of error to have the charges and com- 
missions cases reviewed by the Supreme Court, | have to say that your 
letter and all papers necessary to an understanding of the case were sent 
to the Attorney-General for his opinion as to what course should be taken 
by this Department in the premises. 
I am now in the receipt of a reply thereto from the Solicitor-General, 
approved by the Attorney-General, in which he takes the ground 
283 that, in view of the long-continued acquiescence by this Department 
in the previous action of the courts in this class of cases, and the 
instructions issued in regard thereto by the various Secretaries of the Treas- 
ury, it is not expedient to take the cases in question to the Supreme Court. 
This opinion is qualified, however, to this extent, that it having been pro- 
posed by the parties in interest to abandon the issue as to whether protests 
addressed to and filed with one collector are valid as against his successor 
in Office, stipulation to that effect should be made as a condition precedent 
thereto. Upon due examination of the matter I concur in the opinion 
thus expressed, and, consequently, writs of error in these cases will not 
be sued out, provided written stipulations be filed on the part of the parties 
in interest, agreeing to abandon the issue as to the validity of the protests 
thus referred to. 
I am, very respectfully, 
6. H. Bristow, 
Secretary. 
GEORGE Buss, Esq., 
U. 8. Attorney, New York. 


In consideration of within I hereby stipulate to abandon the issue as to 
the validity of protests addressed to and filed with one collector as against 
his successor in office, and agree to make no claim by virtue of any such 
protests. 

Kk. DELAFIELD SMITH, 
Plaintiffs’ Attorney. 
New York, August 1, 1874. 
AtMoN W. GRISWOLD, 
PU ffs’ Att'y. 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE SOLICITOR OF THE TREASURY, 
Washington, D. C., May 11th, 1875. 
Str: You are directed to take immediate steps to have the order of the 
court referring the cases known as the “ charges and commissions cases” 
. to a referee reversed. When this has been done I desire that all the legal 
questions arising in the cases pending may be presented to the court, for 
decision and exceptions taken, with a view of carrying the cases to the 

Supreme Court for adjudication, or that the proper measures may be had 

to bring about this result. 

When the Secretary of the Treasury determined, some months ago, not 
to disturb the reference, he came to this conclusion, upon representations 
made, not by your office, however, that the amount involved in the cases 
was not large, but it has since been ascertained that the sums to be paid 
are of such magnitude as to make it necessary to adopt the course now 
indicated by me. 

For this reason you will act upon the matter at once and report the 
result. 

Very respect full y; 
Solicitor of the Treasury. 

GEORGE Butss, Esq., 

U.S. Attorney, New York. 

285 Exhibit B 1.—J. M. D. 

U.S. circuit court, southern district of New York. 

In the matter of certain suits brought to recover duties paid on certain 
charges and commissions, wherein orders of reference have heretotore 
been made to Edwards Pierrepont and John |. Davenport. 

SOUTHERN District oF NEW YORK, ss: 

George Bliss, being duly sworn, says that he has received from the So- 
licitor of the Treasury instructions of which a copy is hereto annexed. 

GEORGE BLIss. 

Sworn to before me this 21st day of May, 1875. 

JOHN A. OSBORN, 
U. Ss. Com. 
Exhibit C 1—J. M. D. 
U.S. circuit court, southern district of New York. 

In the matter of certain suits brought to recover duties paid on certain 
charges and commissions, wherein orders of reference have heretofore 
been made to Edwards Pierrepont and to John I. Davenport. 

286 E. DELAFIELD Situ, Esq., 

Attorney for Plaintiffs: 

Srr: Please take notice that upon the affidavit, a copy of which is an- 

nexed, I shall move this court on Saturday, the 22nd day of May, 1875, 
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at 11 o’clock a. m., or as soon thereafter as counsel can be heard at the 
court-rooms in the U. 8. court building, No. 41 Chambers street, New 
York, for an order vacating and setting aside the order made by this court 
on the 19th day of April, 1872, in a part of suits above referred to, by 
which such suits were referred to Edwards Pierrepont, esq., to ascertain 
the amounts due the respective plaintiffs, so far as relates to suits still un- 
reported by said referee ; also that the stipulation upon which said order 
was granted be set aside and canceled. Also for a further order, that the 
order made by this court on the 13th of March, 1875, by which a number 
of the suits above referred to were referred to John I. Davenport, esq., to 
ascertain the amounts due the respective plaintiffs, so far as said order re- 
lates to suits in which no reports have as yet been made by said referee ; 
also that the stipulation upon which said order was made be set aside and 
canceled. 
New York, May 18, 1875. 
Yours, &c., 
GEORGE BL Iss, 


Def’ts’ Aity. 
Exhibit D 1.—J. M. D. 


In the matter of certain suits brought to recover duties paid on charges 
and commissions, and heretofore referred to Edwards Pierrepont and 
John I, Davenport, esqrs. 


287 After hearing Mr. George Bliss, U. 8. attorney, for the motion, 
and Mr. W. M. Evarts, in opposition, 

Ordered, That said motion be denied, without prejudice to a motion 
upon any specific point or question which may be presented to the court 
hereafter. ° 

(Signed) SAM’L BLATCHFORD. 

A copy. 

KENNETH G. WHITE, Clerk. 


Exhibit E 1.—J. M. D. 


New York, June 28th, 1875. 
Hon. GeEorGE Buss, U.S. Aity: 

Sir: When you called my attention, nearly a year ago, to the letter of 
the Secretary of the Treasury of July 1st, 1874, and to the opinion of the 
Solicitor-General, concurred in by the Attorney-General of the U.S 
touching the charges and commissions cases, in which he says : 

“In view of the long-continued acquies’ence of the Treasury Depart- 
ment in the previous: action of the courts in this class of cases, and the 
instructions issued in regard thereto bv the various Secretaries of the 
Treasury, it is not expedient to take the cases in question to the Supreme 
Jourt. 

“This opinion, however, is qualified to this extent, that it having been 
proposed by the parties in interest to abandon the issue, as to whether 
protests addressed to and filed with one collector are valid as against his 
successors in office, stipulation to that effect should be made as a condition 
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precedent thereto. Upon due examination of the matter I concur in the 

opinion thus expressed, and, consequently, writs of error in these cases 
will not be sued out, provided written stipulations be filed on the 

288 part of the parties in interest, agreeing to abandon the issue as 
to the validity of the protests thus referred to.’ 

It seemed to me, as it did to my clients in these cases, that the action 
of the Attorney-General’s office, and of the Secretary of the Treasury, 
while it was severe in exacting the stipulation, it was creditable to the Gov- 
ernment. It said, substantially: “ You merchants of New York, who 
have patiently waited the convenience of the Government through the war, 
for twelve or fifteen years, for your money, while there has been paid to 
your more impatiant and exacting neighbors during that period more than 
$1,250,000 of similar el: aims, are : informed that the Government does not 
now intend to dispute or question your right to recover this money, if 
paid under protest. You were led to be lieve by the decisions of the courts 
and by Treasury instructions concurring in these decisions, promulgated 
years ago, and by successive Secretaries of the Treasury, that your claims 
would be paid, and had you pressed them, as others did, you would long 
since have received your money. The Government does not intend to re- 
ward your patience by disputing your claims.”’ 

This was the interpretation which the merchants and their attorney 
placed on this action of the Attorney-General and the Secretary, and it 
was honorable. 

In a spirit of compromise, which no one better appreciates than a 
merchant, they yielded to the Secretary’s request and signed the written 
stipulation by which they surrendered to the Government what was equiva- 
lent to fifteen per cent. of their claims; and upon the execution of this 
stipulation these cases were referred to Mr. Davenport,a U. 8S. com- 
missioner of the Government’s own selection, who had completed only « 
few cases, though a large amount of work had been done upon others, 
when you announced that the Government proposes to recede from the 
compact—the stipulation—thus deliberately entered into between them, 

the Government and the merchants. 
289 You are in a position to know that this announcement has created 

surprise, pot only among those persons immediately interested in 
the question, but among others. You also know that the best thinking 
men believe as I do, that the Secretary has acted hastily from some sudden 
impulse or pressure, without deliberately considering the matter ; and I 
am unwilling to believe that after the deliberate way in which he sub- 
mitted the whole question to the Attoruey-General, he will now attempt 
to repudiate his own and the Attorney-General’s decision, without the 
advice or concurrence of that officer. 

Besides, the Government is now saving by this last stipulation 15 per 
cent. of the claims, and also saving the difference between gold and cur- 
rency, which is 15 per cent. more. 

The claimants understand perfectly well that they are entitled to gold ; 
the courts have so held, and the Government acquiesced, and they also 
understand that the question of protest covered by this stipulation was 
decided by Judge Nelson more than twelve years ago, March 13th, 1863, 
and the Government then held the case (P. Chouteau, jr., et al. vs. Red- 
field) under advisement for four months, and finally determined not to ap- 
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peal the case, and paid it, and have paid more than $200,000 of similar 
claims since, the courts having repeatedly attirmed this decision. 

Now I suggest, in order to finally dispose of these charges and commis- 
sions vases, that, in addition to the stipulation waiving claims under pro- 


tests made to prior collectors, that claimants also stipulate to waive the 
payment of their claims in coin, except where the overpayment has been 
made since the passage of the legal tender act in Feb., 1862, and that they 
also waive all claims to recover the difference between coin and currency, 
in cases where they have heretofore received payments in currency under 

protest. ‘This would work a sure saving to the Government of 30 
290 _— per cent., and the merchants would, for the sake of ending this liti- 

gation, accede to It. 

Yours respectfully, 

ArtmMon W. GRISWOLD, 
Counsel for Claimants. 


Exhibit F 1.—J. M. D. 


JULY 2, 1875. 
Hon. B. H. Bristow, 
Seci tary of the Treasury ° 

Sir: I enclose a letter received from A. W. Griswold, esq., one of the 
attorneys in the “ commissions and charges cases.” He informs me, and 
I also learn it from other sources, that Mr. Douglas, who represents the 
other plaintiffs, has prepared a similar letter, but that its transmission is 
delayed by his absence from the city. 4 

Mr. Griswold, you will perceive, after stating a little vigorously the 
views of his clients, proposes that if a stipulation is entered into not to ap- 
peal in these cases. The plaintiffs will, on their part, stipulate to waive all 
claim for payment in gold, except in those cases where payment of the 
duties was made after the legal tender act was passed, this stipulation to 
cover cases already paid in currency as well as future cases. 

L have already expressed to you my own views as to the present condi- 
tion of these cases. 

As you know, a year ago I thought and argued with such earnestness 
as I might, that appeals should be taken in these cases. The argument, 
however, was even then very strong that such a step on the part of the 
Government would be unfair. That having paid, without appeal, one- 
half the claim, the Government ought not to dispute the others further. 
While this argument did not convince me, it did the Attorney-General 


and yourself, though I have always thought that you did not at a 
291 that time fully appreciate the situation. This argument has of 
course been strengthened by the fact that since that time the pro- : 


pertion of the claims paid has been considerably increased. 

At the time you declined to authorise appeals it was done on the con- 
dition that the plaintiffs should stipulate that if appeals were not taken 
they would abandon certain claims, to wit, those depending upon protests 
made toa collector prior to the one sued. The attorneys, in writing, 
entered into this stipulation, endorsing their aceeptance of your condition 
upon the back of a copy of your letter. It was nowhere distinctly said 
that the agreement made by you referred to any cases other than those then 
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in judgment, but it was assumed by the plaintiffs that it applied to all of 
them, whether then in judgment or not, and I, without considering espe- 
cially the question, whether the stipulation was a legal estoppel, also treated 
your decision as a final disposition of all of the cases. I therefore proceeded 
to refer them all for computation and adjustment. 

The plaintiffs now insist that to appeal is an act of bad faith, and, in a 
recent argument in the cireuit court, Mr. Evarts enlarged vigorously upon 
this view. Under all these circumstances, considering the large propor- 
tion of the claims already paid, considering the (at least) plausible claim, 
that the Government is estopped in good faith from appealing now, con- 
sidering also the fact that a motion to set aside the orders of reference has 
heen denied, and that an appeal from judgment upon the referee’s report 
is involved in some difficulties (though of course they are not insuperable), 
I have come to the conclusion to advise, and do advise, that the proposi- 
tion enclosed in Mr. Griswold’s letter be accepted, with one proviso, how- 
ever, and that is, that if the question of the applicability of the statute of 
limitations comes up in any of the future cases, or if any question comes up 
not directly decided in past cases, the Government is to be at liberty to ap- 
peal in such cases, 

Your obdt. servant, 
GEORGE Biss, 
” U. Ss. Att'y. 


292 Exhibit G 1.—J. M. D. 


DEPARTMENT OF JUSTICE, 
QOFFICE OF THE SOLICITOR OF THE TREASURY, 
Washington, D. C., December 21st, 1875. 

Sir: The various papers relating to the charges and commissions cases 
have been again submitted to the Secretary of the Treasury, and he has 
instructed me to direct you to take every legal question involved in those 
not in judgment to the Supreme Court, if the cireuit court should, on these 
questions being presented to it, overrule the positions taken by the Gov- 
ernment. 

No more refunds, will, therefore, in such cases, be made by him until a 
final judgment of the Supreme Court has been made determining these 
questions, 

In my letter to you of May 11, 1875, directing you to have the order 
of the court, referring these cases to a referee, vacated, I stated that the 
Secretary, when he decided not to take an appeal to the Supreme Court, 
understood that the amount in the cases remaining unpaid was not large. 

He now states distinctly that it was represented to him by the counsel 
of the plaintiffs that there was but a remnant left, and he understood that 
this remnant had passed into judgment. He had no idea that a large 
number had not even been sent to the referee, involving, if paid, an amount 
exceeding a half million dollars. 

When, therefore, the Secretary agreed to abide by the decision of the 
Attorney-General, on the conditions specified in his letter to you of July 
Ist, 1874, that agreement was based on the idea, as represented by counsel 
of plaintiffs, that it related only to the remnant of these cases actually in 
judgment, and the opinion of the Solicitor-General is based upon the same 
idea. 


128 REDFIELD VS. BARTELS—BARTELS VS. REDFIELD. 


You state in your letter to the Secretary, of July 2d, 1875, that a year 

ago you urged with such earnestness as you might that appeals should be 

taken in these cases. The Secretary is not aware of any such 

293 urgent representations made to him on your part with regard to 
the necessity of taking appeals. 

Your letter of June 4th, which is, I presume, the letter to which you 
refer, and which is the letter upon which the opinion of the Attorney-Gen- 
eral was asked, was in answer to one of Mr. Richardson’s, directing you 
to report what questions you desired to take to the Supreme Court, and 
simply states these questions. There is nothing in this letter which urges 
the necessity of taking an appeal on the part of the Secretary. On the 
contrary, it is fairly inferable from your letter that you did not mean to 
advise an appeal. 

On the 28th of October last, in a letter to me, written after the court 
refused to vacate the order of reference, it is stated by you that on the mo- 
tion to vacate the order it was sought at once by the plaintiffs to convert 
into a stipulation in the case the letter of the Secretary of July Ist, to 
which I have referred, by endorsing thereon a consent to its conditions, 
and that Mr. Evarts paraded the letter, and made a strong impression on 
the court and bar, that the Government could not in good faith appeal 
after such letter. 

To this I have only to reply that Mr. Kvarts, as the paid attorney of 
the plaintiffs, was bound to place before the court the case of his clients 
in as strong a light as possible, consistent with his professional honor, but 
that such statements can not alter the facts under the influence of which 
the Secretary wrote the letter, nor change the duty of the Secretary when 
such statements are found by him to have been unfounded in point of 
fact. 

I understand you, however, to say that, notwithstanding the decision of 
the court on the motion, which somewhat embarrasses you, you can never- 
theless take exceptions in the cases before the referee, and so have pre- 
sented to the Supreme Court all the questions raised. 

As the court overruled your motion to vacate the reference, I see no 

other course to take in the matter but the one you suggest, that is, 
294 to raise all the points before the referee and request the court to 
pass upon them. 

In this way, it seems to me, they all can be brought to the Supreme 
Court. 

I do not desire, however, to prescribe the method to be taken to bring 
up the cases. I-only desire, in accordance with the instructions of the 
Secretary, to direct you to take the proper steps to bring the questions in- 
volved to the Supreme Court. 

This direction does not apply, however, to the cases in judgment at the 
date of the Secretary’s letter. Such judgments will all be paid in accord- 
ance with the terms of that letter. 

Very respectfully, 
BLUFORD WILSON, 
Solicitor of the Treasury. 
GEORGE Buiss, Esq., 
U. 8. Attorney, New York. 
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Exhibit H 1.—J. M. D. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE SOLICITOR OF THE TREASURY, 
Washington, D. C., February Tth, 1876. 

Str: I return herewith the statement of facts sent me in your letter of 
the 2d instant, in the “charges and commission cases.” 

From the examination I have been enabled to make of the matter, all 
the points necessary to present to the Supreme Court seem to have been 
raised. I have, however, marked several statements, to which I call your 
attention. The necessity of agreeing to them is not apparent to me, 

While I desired to see this statement before it was agreed to, for the 
purpose of making such suggestions as might occur to me, I do not want 

you to think that thereby less care should be taken by you to have 
295 the case of the Government fully and fairly presented. On the 

contrary, I desire to impress upon you the necessity of seeing that 
every such question is presented, and that nothing Is avreed unless you ure 
satisfied that it can be proved on trial. 

I wish to say, in conclus‘on, that the facts are agreed only for the purpose 
of determining the disputed questions of law in these cases. If the decis- 
ions of the Supreme Court should be adverse to the Government, every 
material fact necessary to make out the plaintiff’s case on the subsequent 
proceedings must be proved, notwithstanding the agreed statement. Pend- 
ing the decision of the “| wren } ourt, the cases LOW be hore the re ‘fe ‘ree are 
not to be proceeded with, but are to remain to await th au decision, with 
libe ‘rtv toe ither ps irty to sahvaalt then any competent pro of, Claims to this 
etfect should be put in the statement of facts. 

W ith these directions the matter is left with you. 

Very respec tfully, 
BLUFORD WILSON, 
Soli ior of th Treasury. 


Gro. BLISs. Ksq., 
U.S. Attorney, New York. 


Mxhibit I 1.—J. M. D 


TREASURY DEPARTMENT. 
OFrFICE OF THE SECRETARY. 
Washington, A Cc. Sept. 26, 1876. 


In the matter of the suits known as “ charges and commissions ” cases, 
the Solicitor of the Treasury 1s directed to instruct the district attorne y of 
the southern district of New York that this Department withdraws the 
instructions heretofore given to him to carry to the Supreme Court by 
appeal, writs of error, or otherwise such cases upon the following ques- 

tions ; 
296 Ist. Whether, under the tariff act of March 3d, 1851, it was legal 
for the collector of customs to add to the foreign cost or value of 
merchandise commissions greater than the usual rates paid in the places 
from whence the importation was made. 
2nd. Whether, under the same law, it was legal to add the cost of trans- 
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portation, inland or coastwise, from the place from whence the merchandise 
set out, on a declared destination to the United States, to the last place ot 
shipment. 

> ; W hether, under the act, charges could he legally ndded in cases 
where the merchandise had been purchase cd to he cle livered ik C On board. 
and the charges were, therefore, as claimed DV the lporters, embraced in 
the price paid, 

ith. W hethi r 2a ‘ prospective protest,” or 1D other words, tt protest in 
advance, was sufficient to save the right of importers, in cases where such 
adcitions as those specified in the foregoing paragraphs were made ? 

5th. Whether, after the passage of the act of Mareh 3d,1857. it was 
mcumbent on the importer, in Cases of additions being made, as required by 
the collector, to appeal to the Secretary of the Treasury. 

As to any other questions arising In said cases, the Department does 
not, at this time, intend to give Instructions. 

(Sed.) Lor M. Morrru, 


Secretary of thy Treasury 
ExuHipit I 2.—J. M. PD 


OFFICE OF THE UNrrep Srates Districr ATTORNEY 
FOR THE SOUTHERN District or NEw YORK, 
New York, Nov. 1, 1876. 
Gen. C. A. ARTHUR, 
Collector. 
297 Sir: I have to request that you will for a few days withhold 
payment, or the forwarding of statements in all “ commissions and 
charges cases.” 
Your obedient servant. 
GEORGE BLISS, 
U.S. Atty. 


Exhibit I 3.—J. M. D. 


New York, Nov. 6, 1876. 
Hon. Lor M. Morriiut, 
Secy. of the Treas. : 

Sir: The plffs. in the eight charges and commissions eases, in which 
judgments were entered in ‘con, as per statements transmitted LO your cle- 
partment, a list of which is herewith enclosed, will satisfy those judgments 
on receipt of payment, as proposed by the Secretary, viz: 3 

Where the principal was overpaid after the passage of the legal tender 
note act, Feb. 25, 1862, it is to be refunded in coin: all other payments to 
be in currency. ; 

The courts have held here and the plaintiffs believe these duties are re- 
funcable in coin, and for a time the Department paid them in coin. 

But, for the sake of securing a prompt disposition of these cases, the 
plaintiffs waive coin, as above stated. 

I am, sir, yours respectfully, 
ALMON W. GRISWOLD, 
Atty. for Plyis. 
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Exhibit I 4.—J. M. D. 


NEW YORK, Nov. 6th, LS76. 
H. 
Hon. Geo. Buiss: 
DEAR SIR: Herewith I enclose you copy of the letter this day acd- 
dressed to Mr. Morrill. 3 
298 | think vou will see that it will justify vou in returning to the 
commissioner of customs the statement of Dale vs. Barney, which 
he sent on to you, and also in withdrawing your letter to the collector. 
l am, yours, &e. 
A.‘ W. Griswo.p. 


Exbibit I 5.—J. M. D. 
1320 B. 


TREASURY DEPARTM 


rs 
Washington, dD. Ce Nove mber | 


INT, 
L, L876. 


not 
@#a@. 


GEORGE buiss, Esq., 
United States Attorney, Ne iw York: 

Sir: The Department is in receipt of your letter of the 8th instant, 
further relating to certain judgments in the so-called “charges and com 
missions cases,” and recommending their payment by the Department, in 
view of the fact that the attorney for the plaintiffs has waived all claim to 
their payment in coin for any portion other than the principal (duties) 
which accrued subsequently to February 25, 1862, the date of the so-called 
mis legal tender act.” 

Upon due consideration of the matter, and as it is understood that such 
waiver will act as a bar to any subsequent claim on the part of the plaint- 
iffs looking towards a re-opening of the judgments, or for the payment 
of any further moneys thereunder, the Department adopts your recom- 
mendation, and will take the necessary steps for the payment of all the 
claims now in its possession which are in a condition for examination and 

settlement. 
299 It may be mentioned, however, for your information, that the col- 

lector of New York has been this day directed, before paying over 
any moneys in settlement of such judgments, to require the respective plaint- 
iffs or their attorney to fully satisfy the same, and to file with the clerk of 
the court, asa part of the judgment roll in each case,a waiver of all claim 
to the payment in coin of any portion tnereof other than the principal 
(duties) which oecrued subsequently to the date of February 25th, 1862, 
its atoresaid., 

Yau will please return to the Department the certified statement in the 
suit of Dale vs. Barney, together with the letter of the commissioner of 
customs accompanying the same, in casé you no longer require them for 
further consideration. 

Respectfully, 
L. M. Morr, 
Secretary. 


| 
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OFFICE OF THE UNITED STATES District ATTORNEY 
FOR THE SOUTHERN Distrricr oF NEw YORK, 
New York, Nov. 14, 1876. 
Hon. Lor M. Morriu, 
Secretary of the Treasury: 

Srr: As it is, I suppose, arranged that the payment of the charges and 
commissions cases shall go on, I transmit the statement in the case of Dale. 
As the parties certify vou that they are willing to accept payment in the 
form you are willing to make it, I presume there is no further difficulty. 

Your obedient servant, 
GEORGE -BuIss, 
LY. S. Att'y. 


300 Exhibit J 1.—J. M. D. 


OFrFICE OF THE UNITED STATES ATTORNEY 
FOR THE SOUTHERN District oF New YorK.,. 
N, " York. Mareh 29. S77. 
The Hon. Gro. F. TALsor, 


Solicitor of thr Treasury ° 


Sir: Your letter of the 24th, covering a letter from the Secretary ot 


the Treasury, was received. You ask whether any of the cases known as 
charges and commissions cases are in a position to carry to the Supreme 
Court. As far as the question of procedure is concerned, nearly all the 
open cases are in a position where an appeal could be taken. I could take 


the exceptions before the referee to his allowance of the various items of 


refund, and make a bill of them. The question of an appeal has often 
been considered, and at the time of the decision of the eireuit court on the 
test case, and for some time thereafter, it was a question meriting attention. 
The case was not appealed, however, nor has any subsequent case been 
appealed ; and the Government has paid, as nearly as I can ascertain, 
$1,750,000 of the $2,500,000 claimed in these cases. In the course of 
these payments the Government seems to me to have taken such an attitude 
and to have obtained such concessions from the claimants, that to resist 
the payment of the balance and appeal a case now would involve the good 
faith of the Government in its dealings with its citizens. A brief résumé 
of these cases, I think will show this. 

Secretary Chase very early recognized the duty of the Government to 
make rejund in these cases, and in a circular dated May 21, 1863, he con- 
curred in the decision of the courts, and his commissioner of customs, ina 
letter datid May 25, 1863, to the collector of this port, directed the refund 
to be made without litigation. Up to the decision in the ease of Hutton 

avst. Schell, in 1868, refunds had been made sometimes with 
301 and sometimes without suit. The claimants always claim that this 
decision, which was made upon a second trial of the case, was made 
upon an agreement by the Government to abide by it. The report (6 
Blatchford, 48) shows that the second trial was had upon consent of the 
plaintiffs, who were then having the amount due then adjusted under their 
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victory on the first trial. The attorneys for the plaintiffs claim that they 
consented to the vacation of the first judgment, with the understanding 
that the new trial would be accepted by the Government as final in lieu 
of appeal, the Government believing it had new and important evidence. 
An assistant from the Treasury Department (Mr. Towle) appears upon 
the record as assistant to the United States attorney in this case. It was 
apparently made a test case. Your predecessor, Mr. Banfield, in a letter 
dated November 10, 1869, to the then United States attorney, appears to 
contemplate an appeal, but none was taken. The judgment was not, lam 
informed, paid until 1873. The failure to appeal this case, coupled with 
the fact that refunds began to be made in 1871 (see letter of Solicitor Ban- 
field to District Attorney Davis, February 7, 1871), and continued until 
1874, and especially in view of the action subsequently taken, seems to me 
to signify much as to the duty of the Government with respect to the 
‘ases of this character now remaining unadjusted. 

On the 11th of May, 1874, my predecessor, Mr. Bliss, addressed a letter 
to the Secretary of the Treasury, calling his attention to the subject of the 
100 verdicts which had just been taken by consent, and in reply to the 
Secretary’s inquiry of date May 23, he set forth under date of June 4, 
1874, the questions which he wished reviewed in these cases. Of these 
the first two, as questions of fact, it would seem to me to be unfair to raise 
again, now that they have been settled several times by juries, and acqui- 
esced in by the Government for so many years. ‘The third seems, in the 

minds of several judges who have tried these cases, to have been 
302 settled by the case of Brune vs. Marriott (9 Howard, 619). The 

fourth has since been settled by the withdrawal of claims covered 
by it. The fifth, it isclaimed, has been settled by the decision of the Su- 
preme Court last year in the ease of Watson vs. Barney (2 Otto, pp. 449- 
483, Act 1875). But this letter of Mr. Bliss was, by Secretary Bristow, 
on June 10, 1874, referred to Attorney-General Williams, who referred 
it to the Solicitor-General, and Mr. Phillips, in a report to the Secretary, 
dated June 25, 1874, advises “ that the United States do not bring writs 
of error in the « cases above referred to,” for reasons similar to some of these 
I have suggested above. This report was approved by the Attorney- 
General. Upon its receipt Secretary Bristow replied to Mr. Bliss, under 
date of the Istof July, 1874, concurring in its conclusions, and directed that 
writs of error in these cases be not sued out, provided “that the claimants 
abandon all claims growing out of their possession, that a protest filed with 
one collector bound his successor.” The only two atterneys who repre- 
sent the plaintiffs in these cases then signed a stipulation, which was 
‘ndorsed on this letter of the Secretary, and is on file at this office, agree- 
ing “to make no claim by virtue of any such protest.” In a letter to the 
Solicitor of the Treasury, of date December 21, 1874, the Secretary reports 
his acquiescence, and in a letter to the Commissioner of Customs, of date 
April 17, 1875, he orders payment of the judgment—Mr. Bliss, in the 
meantime, under date of March 10, 1875, having forcibly argued, and 
advised against an appeal. 

The next official action of the Department appears to be comprised in 
a letter purporting to be from the Solicitor of the Treasury, but unsigned 
by him, of date May 11. The Secretary of the Treasury had been de- 
ceived at the time of his previous action as to the amount involved in these 
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cases, and that this fact “ made it necessary” to have the orders of reference 

of these cases “ reversed ;” that all the “ legal questions arising in the 
303 cases pending may be presented to the court for decision and excep- 

tion, taken with a view of carrying the cases to the Supreme Court.” 
Mr. Bliss made the motion to vacate the orders of reference at once, but 
on the hearing, Mr. Bliss, appearing for the Government, and the Hon. 
Wm. M. Evarts in opposition, the motion was, on the 24th of May, 1875, 
denied by the court. What occurred on the motion is set forth in a letter 
by my predecessor to the Solicitor of the Treasury, under date of May 25, 
1875, 

Payments of these judgments being still suspended, Mr. Bliss, in a letter 
to the Secretary of the Treasury, dated July 2, 1875, transmitted a written 
offer from Mr. Griswold, the attorney for many of the claimants, and a 
verbal one from Mr. Douglas, representing the remainder of them, that 
“if a stipulation is entered into not to appeal these cases,” the plaintiffs 
would waive all claim to be paid in gold, except in cases where duties 
were paid after the passage of the legal-tender act. Mr. Bliss in that let- 
ter, after reviewing the action of the Government in accepting a previous 
concession from the plaintiffs, reeommends that the offer be accepted. No 
immediate reply appears to have been received, but on December 21, 1875. 
your predecessor, Mr. Wilson, directed an appeal to be taken in cases not 
gone to judgment, by having exceptions entered before the referee. On 
the 2d of February, 1876, Mr. Bliss transmitted, in a letter dated on that 
day, a statement of facts, with exhibits to be used on appeal, but I do not 
find, on the records of this office,any reply from the Solicitor, or any 
direction to appeal. But, on the 14th of November, same year, the Sec- 
retary of the Treasury, Mr. Morrill, in a letter to my predecessor, Mr. 
Bliss, announced his acceptance of plaintiff’s waiver of payment in gold 
offered as above set forth, and his decision, that thereunder the judgments 
should pe paid. 

Since that time the judgments have been regularly paid under that stipu- 
lation, which it will be remembered waived payment in gold, provided the 

Government should take no appeal. It tiius appears on the official 
304 record that an important concession, which the plaintif’s attorney 

estimates at from 10 to 15 per cent. of their claims, namely, the 
waiver of recovery under continuous protests reaching from one collector 
to another, was made the basis of a waiver “ in these cases” of an appeal 
by the Government, and when that was set aside, on the ground that the 
Secretary was deceived as to the amount, and after the Government had 
become possessed of the facts as to the amount of the claims still outstanding, 
the Government accepted a new concession, the waiver of gold payment 
offered on the distinct understanding that no appeals should be taken. 


It therefore seems to me to be not a question of law, but a question ot 


the good faith of the Government in its dealings with its citizens, whether 
an appeal ought now to be taken in these cases. Merchants might justly 


complain that after being taxed to pay a million and three-quarters of 


these claims to their fellows they should now be deprived of the payment 
to them of the half million remaining, especially since they had, as it were, 
bought the right to receive them without further litigation by two im- 
portant waivers of claimed rights. 

There remains only to be said in reply to the remaining inquiries of your 
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letter, that, as nearly as [ have been able to ascertain in the very defec- 
tive condition as regards entries of the old dockets of this office, and of the 
dockets of the plaintiff’s attorneys, the cases now open number about 550, 
of which about 75 will be dropped on account of defects in proof, and that 
the amount to be paid will be in the neighborhood of half a million dol- 
lars, and can not, I think, exceed $750,000. I have a letter from Mr. A. 
W. Griswold, the attorney representing many of the plaintifts, of date yes- 
terday, saying that his cases are nominally-130 in number, but of these 
probably fifteen will fail for want of proof; that they amount in the aggre 
gate to 3175,000, possibly more, but probably less by several thousand 

dollars. A letter from Mr. Coughtry, representing the attorney in 
305 all the other cases of this date on file here, states that he should 

judge all his claims would not exeeed $400,000, including interest 
and costs. 

Very respectfully, 

STEWART L. WoopForD, 
lnited States Attorney. 


Exhibit K 1—J. M. D. 
United States cireuit court, southern district of New York. 


PeTeER A. H. RENAULD ET AL. 
rng. > S&S OS. 
AUGUSTUS SCHELL. 


PeTreR A. H. RENAULD ET ‘AL. ) 
Us, > (). S., 26, 
HeEMAN J. REDFIELD. 


A motion having come on to be heard before this court in the above- 
entitled causes, to open judgment therein. 

Now, on reading and filing notice of motion, dated December 27th, 
1876, and affidavits annexed of Almon W. Griswold and A. Heydenreich, 
on the part of the plaintiffs, and on reading and filing notice of motion, 
dated February 20th, 1877, and affidavit annexed of Almon W. Gris- 

wold having been heard for the motion on the part.of the plaintitts, 
306 and Stewart L. Woodford, esq., United States district attorney, 
in opposition thereto, and due deliberation had : 

It is ordered, that the judgments entered in the above-entitled causes 
upon the verdicts therein be vacated, and that the assessments of the 
plaintiffs’ damages under the verdicts in said causes be referred to John 
I. Davenport, esquire, as sole referee. 

And it is further ordered, that the referee pre weed to adjust de novo 
the plaintiffs’ damages under said verdicts in accordance therewith, and 
from the amount found due, if any, he deduct the sum paid upon the 


judgment heretofore entered in each of said cases respectively, and that 


he report the balance, if any, found due to the plaintiffs in each of said 
causes. The said referee shall give notice to the attorneys of the respec- 
tive parties of the time and place of hearing therein, and either party may, 
on the hearing, raise objections, and said referee shall decide thereon, and 
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either party may file exceptions to such decision of the referee, within 
two days after the filing of the referee’s report, and bring them to a hear- 
ing before the court upon four days’ notice. 

Dated March 7th, 1877. 


SAM’L BLATCHFORD. 
Exhibit L 1.—J. M. D. 


Circuit court of the United States for the southern district of New York. 


Perer A. H. RENAULD, ) 


US, 
Hiram Barney.  } 
307 Peter A. H. cmmnne | 
res. , 
AUGUSTUS SCHELL. j 


Peter A. H. RENAULD, ) 
vs. > 
Heman J. REDFIELD. } 


Srr: Please to take notice, that in each of the above entitled cases a 
motion will be made to vacate the order of March 7, 1877, vacating the 
judgment therein, and directing a reference to John I. Davenport, esq., 
to reassess plaintiff’s damages according to the verdicts, and all proceed- 
ings under said order; that such motion will be made on the record, and 
all the proceedings in each of these cases before Judge Blatchford, at the 
U. S. circuit court rooms, in the city of New York, on Monday, the 20th 
day of May, inst., at eleven o’clock in the forenoon, or as soon thereafter 
as counsel can be heard. 

Dated New York, May 15, 1878. 

Yours, &c., 
STEWART L. WoopForp, 
U.S. itty. & Atty. for Deft. 
To AtmMon W. Griswo.p, Esq.. 
Plaintiff’s Att'y. 
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Circuit court of the United States for the southern district of New York. 


P. A. H. RENAULD ET AL. ) 


Us. 
HeEMAN J. REDFIELD. 


SAME 
v8. >“ Charges and commissions cases.” 
Aveustus SCHELL. j 
SAME 
vs. > 
HrrRaM BARNEY. 


Defcndant’s motion to vacate the order of March 7th, 1877, whereby 
+ judgment in the above entitled actions were vacated, and a reference made 
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to John I. Davenport, esq., to re-assess plaintiffs’ damages, having come 
on to be heard before this court, 
309 Now, on the record, and all proceedings had in these cases, and 
after hearing Stewart L. Woodford, the district attorney, and 
Samuel B, Clark, his assistant, in support of the motiou, and Almon W. 
Griswold, esq., the attorney for the plaintiffs in opposition, 
It is ordered, that said motion be, and the same is hereby, denied, 
Dated New York, Sept. 7th, 1878. 
(Signed) SAM’L BLATCHFORD. 


A copy. 
TimMoTuHy GRIFFITH, Clerk. 


Exhibit N 1.—J. M. D. 
Circuit court of the United States, southern district of New York. 


P. A. H. RENAULD ET AL. ) 
OS. » 


Avaustus SCHELL. j 


Sir: Please to take notice that the defendant’s proposed bill of excep- 
tions herein, together with your proposed amendments thereto, will be pre- 
sented to his honor, Judge Blatchford, for settlement at the United States 
circuit court room on Friday, the 4th day Oct., inst., at 11 o’eloeck in 
the forenoon, or as soon thereafter as counsel can be heard. 

New York, Oct. 3, 1878. 

Yours, &e., 
STEWART L. WoopFORD, 
U.S. Av y and Att y for Def’ ts. 


To ALMoN W. GRISWOLD, Ksq., 
Pr fis Att'y. 
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L. S. cireuit court. southern district of New York. 


P. A. H. RENAULD ET AL. ) 


vs, 


AUGUSTUS SCHELL. 


Defendant’s proposed bill of exceptions, which is hereto annexed, and 
plaintiffs’ proposed amendments thereto, which are hereto annexed, having 
been presented for settlement, and Mr. Griswold, of counsel for plaintiffs, 
objecting to a settlement at this stage of the case, it is ordered that the 
matter be laid over till after the referee appointed to re-adjust plaintiffs’ 
damages shall have made his report without prejudice to either party. 

New York, Oct. 3d, 1878. 

Sam’L BLATCHFORD. 

Above agreed to. 

STEWART L. WoopFrorp, 
U. 8, Atty. and Deft’s. Atty., S. B. C. 


A. W. GRISWOLD, 
Plffs.’ Att'y. 
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Exhibit Q 1.—J. M. D. ~ 


WasHineton, D. C., September 2, 1881. 


Hon. WILLIAM WINDoM, 

Secretary of the Treasury: 

Sir: There are thirty-one cases pending in the circuit court of 

311 the United States for the southern district of New York against 

ex-collector Heman J. Redfield, represented by me as attorney of 
record, which have been examined by General Curtis and myself for the 
purpose of ascertaining what amounts are due to the several plaintitts 
therein. We have agreed upon the several sums due in four of these ~~ 
cases, VIZ: R. i> (rzoodhue et al.. IK. H. Arnold, W. H. loge, (), Slate, jr., 
et al.,in which no verdicts have been taken, amounting, on the 31st Decem- 
ber, 1879, to $513.48, which sum, with interest at 6 per cent. upon the 
principal of $188.,°5,, will be accepted in full satisfaction of the claims of 
the plaintiffs in those actions. 

In the following fifteen cases, viz: H. M. Avery et al., L. Cramer et al., 
W. Clapp et al., A. T. Edgerton, H. Gudewill et al., John B. Hall, W. C. 
Haggerty et al., John Nicholson, J. M. Price et al., M. Thalmessinger et 
al., M. Maas, N. Gutman et al., R. L. Dawson et al., M. H. Maas et al., J. 
C. Henderson et al., in which verdicts were taken April 19 and 21, 1864, 
I ask payment of the sums found due, aggregating $40,534,44, with in- 
terest at 6 per cent. upon $21,224,5°., from December 31, 1879, in full 
satisfaction of the above-named cases ; and upon payment of the amounts 

due on the said nineteen cases I will discontinue the same absolutely, 
312 together with the following ones, viz: L. E. Amsinck, H. M. ws 
Barklie et al., Theodore Dehon, James Allison, L. J. Levy et al., 
F. M. Melliss et al., C. Meletta, E. A. Mumford et al., T. Paton et al., F. 
W. Reimer et al., J. Seligman et al., J. W. Schmidt et al., being twelve in 
number. 

The five cases made up in 1876, viz: H. Ackerman et al., B. Babcock 
et al., M. F,. Henschen et al.,G. B. Moorewood et al., L. P. Morton et al. > 
I will examine and accept such sums in satisfaction of the said five cases 
as may be found due on this basis of compromise, which will be a final 
(lisposition of all the cases pending against Heman J. Redfield by plaint- 
iffs represented by me as an attorney of record, 

Very respectfully, 

(Sd.) kK. JORDAN, 

Atty for PUfis. 


Exhibit R 1.—J. M. D. ~~ 


Soa. a sg 
TREASURY DEPARTMENT. 
OrFricEeE OF THE SECRETARY, 

4320 B. Washington, D. a September 10. LSS1. 
GENERAL N. M. CwrrIs, 

(are of ( ‘ollector of ( ustoms, New York . 

Sir: The Department is in receipt of your two letters of the 6th in- 

stant, in regard to a compromise of the charges and commissions 

313 cases represented by Edward Jordan, esq., and enclosing a letter + 
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- from him upon the subject. The offer made by Mr. Jordan appears to be 
as follows: 

[n the four (4) cases against Redfield, viz: R. C. Goodhue et al., E. H. 
Arnold, N. H. Fogg, O. Slate, jr., et al., in which no verdicts have been 
taken, computation has been made to ascertain the amount due, which ts 
$515,45), with interest at 6 per cent. upon the principal, $188 5, until 
paid, 

[n 15 cases agst. Redfield, specified in the letter of Mr. Jordan, verdicts 
were taken April 19 and 21, 1864. He asks payment of the sum found 
due, aggregating $40,534 oy with interest at 6 per cent. upon $21,224 “ny 

; from December 31, 1879. Upon payment of this amount he agrees to 
discoutinue these Cases, together with twelve others against Red field there- 
in recited, and in the. remaining five cases against Redfield, represented by 
him, to aecept such sums in satisfaction as may be found due on this basis 
Ol compromise, 

The point at issue seems to be whether interest shall be computed con- 

4 tinuously from the date of overpayment to the date of re-payment where 
verdicts were rendered SsUTLe years since, or whether interest shall be com 
puted from the date of overpayment to the verdict and then interest be 
computed upon the consolidated sum. 

Without declaring any principa/ upon which other cases shall be settled, 
the Department has to state that it accepts the offer of Mr. Jordan, and 
authorizes a settlement by compromise of the cases alluded to in his letter 
upon the terms therein indicated. 

A copy of this letter will be furnished the district attorney for his in- 

formation, as well as a copy of Mr. Jordan’s offer. 

Very respectfully, 
H. P. FRENCH, 
Acting Secretary. 
(No enclosures. ) 


314 Exhibit P 1.—J. M. D. 
’ 
(‘ustoM-HowskE, 
New York, April Sth, 1881. 
A. W. GriswoLp, Esq., 
Plaintiffs’ Attorney: 

DEAR Str: I have the honor to acknowledge the receipt of your letter 
of the 8th instant, requesting me to examine the charges and commission 
case 1623, Geo. F. W. Bartels vs. Augustus Schell. 

< This case is,as I am informed, before the referee for his examination 


and report, and I do not think it advisable to call for the papers pending 
his consideration of the aise, There are many cases represented by you, 
as I understand, in which the papers are on file in the custom-house, and 
I shall be very glad to take such steps as it may be decided will facilitate 
their settlement. Iam and have been willing to give the same attention 
to the disposition of your cases which I have to any other parties, and 
shall be pleased to see you at the custom-house, and arrange on a plan for 
taking them up. That one which will most speedily dispose of them will 

be most agreeable to me. 

. Very respectfully, 

N. M. Curtis. 


a ee eel 
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Exursit No. 3.—Statement of the nature and character of the claims pend- 
ing against the Government By H. F.. French, Assistant Seer tary. 
Refunds of enstoms duties—Refunds of internal-revenue taxes—Informers’ rewards, 
customs—Intormers’ rewards, internal revennue—Fees of district attorneys—Claims 
for cotton under act of May 1s, 1*72— Captured and abandoned property in the Court 
of Claims—Court of Claims—Sonthern Claims Commission—Claims under special 
statutes—Claims under act of 1549—Claims for steamboats, engines, &c.—Claims 
under aci of 1264—Claims for property destroyed in the rebellion—Limitation of 
claims—Mode of proof—Ex parte evidence—Reference to Court of Claims—Appro- 

priation. 
TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., November 30, 1877. 
To the SECRETARY OF THE TREASURY: 

The claims which you have desired me to consider may be conveniently 
classed as follows: Refunds of customs duties; refunds of internal-revenue 
taxes ; informers’ rewards; district attorneys’ fees; claims for the pro- 
ceeds of cotton under the act of May 18, 1872; claims within the juris- 
diction of the Court of Claims; claims within the jurisdiction of the 
Commissioners of Claims; claims under‘the act of 1849 for horses, &e.. 
and for steamboats and other vessels; claims for stores and supplies under 
the act of July 4, 1864; and claims for property destroyed in the re- 
bellion. 

Appropriations for the Life-Saving Service, the Revenue-Cutter Service, 
the Light-House establishment, the Coast Survey, the Bureau of Engraving 
and Printing, the erection and repair of public buildings throughout the 
country, and many others, are placed by law in charge of the Secretary of 

the Treasury, and many claims for his consideration are constantly 
316 = arisingfromthem. But such claims are not of a nature to be elassi- 
fied, or to furnish precedents for the future, and, therefore, will not 
be further discussed. 
REFUNDS OF CUSTOMS DUTIES. 

Section 30124, Revised Statutes, provides that— 

‘Whenever it shall be shown to the satisfaction of the Secretary of the 
Treasury that, in any case of unascertained duties or duties or other moneys 
paid under protest and appeal, as hereinbefore provided, more moneys has 
been paid to the collector, or person acting as such, that the law requires 
should have been paid, the Secretary oi the Treasury shall draw his warrant 
upon the Treasurer in favor of the person entitled to the overpayment, direct- 
ing the Treasurer to refund the same out of any money in the Treasury 
not otherwise appropriated.” 

Under the foregoing section, and the appropriation, found among the 
permanent annual appropriations, “to repay to importers the excess of 
deposits for unascertained duties, or duties or other moneys paid under 
protest,” the greater part of the refunds of customs duties are made. 

The refunding of duties under some special acts and resolutions will be 
considered in their proper place. 

Charges and commissions cases.—The most important class of cases to 


beconsidered under the head of “ refunds of customs duties,” on account of 


the amount involved, the long pendency of the suits, and the diverse 
opinions which have prevailed among the Secretaries of the Treasury and 
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law officers of the Government, are the cases known as the “ charges and 
commissions cases,” 

Those cases arose upon an act which was repealed in 1864. More than 
$2,000,000 have been already paid on account of them for principal, in- 
terest, and costs, and upon the best estimates which can now be obtained 
probably as much more is involved as has already been paid. The papers 
respecting them are very voluminous. A statement prepared in the office 
of the Solicitor of the Treasury, dated August 14, 1876, gives a condensed 
history of these cases to its date. 

“By the act of March 3, 1851, collectors of customs were required to 
cause the actual market value or wholesale price of goods imported into 
the United States to be appraised, and to add to such value or price all 
costs and charges except Insurance, including in every case a charge for 
commissions at the usual rates, as the true value thereof at the port of 
entry. ‘This act remained in force until June 30,1864. During this time. 
under the act In question, the Treasury Department required to be added 
to the value of the eoods Imported not less than two and one-half per cent, 
cOomMISSIONS, ft also required to be added all ch Lrvre’s, except insurance, 
which had accrued prior to the time the goods left the last port or place 
in the foreign country, including the cost of transportation inland or coast- 
Wise, whether such place of setting out and place ot tinal departure were 
ln the same or citterent countries, lt also required in Cases where woods 
hac been purchased to be delivered free On board, that is, purchased to be 
delivered on board ship at a stipulated price and free of all charges not 
embraced in such price, such sums as were the usual charges in the coun- 
tries where the goods were purchased, differing in respect to goods coming 
trom different countries. 

“ With regard to these exactions, the importers claimed, first, that they 
were required to add only the usual commissions, whether greater or less 
than 24 per cent.; second, that only such charges should be added as ac- 
crued before the merchandise set out oma determined destination to the 
United States, and that in cases where goods were purchased “free on 
board,” nothing on account of charges could be required to be added. 

“'To the exactions thus made by the Treasury Department the importers 
protested, relying in making their protests on what is termed “ prospective 
protests,” that is to say, protests against particular decisions with a clause 
declaring it to be the desire and intention of the importer that such pro- 
tests shall apply to all future cases of like character. It was claimed by 
the importer that a protest of this character filed with one collector of eus- 
toms was valid against his successor in office. 

“Having protested, however, in thiS way, no appeal was made to the 
Secretary from the decision of the collector adverse to the claim; but suit 
was begun without making such appeal. 

‘Under the construction placed apon this act of 1851 by the Treasury 

Department a large number of suits, now known as “ the charges 


at | 


31 and commissions suits,” were brought against the collectors of cus- 
toms at the port of New York to recover the duties claimed for 
the reasons given to have been illegally exacted, the amount of which 
duties aggregated over two millions of dollars.” 

One of these suits, viz, Hutton vs. Sehetl, was tried before the circuit 
court for the southern district of New York in 1868, in which all the 
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questions to which I have alluded were argued and decided adversely to 
the claim of the United States. (6 Blatchford, 48.) 

In the case of Gibbs vs. Washington, tried in the cireuit court of Cal- 
ifornia in 1858, the court held that charges for transportation of goods 
from the interior of the country bv railroad or water carriage, incurred 
prior to the time of exportation, cannot be added to the value of the goods 
under the act of Mareh 3, 1851. (1 MedAllister, 430.) 

“A Treasury circular was issued on the 21st May, 1863, while Mr. 
Chase was Secretary of the Treasury, concurring in the decisions of the 
courts, viz: that charges for transportation of goods from the interior by 
railroad or water carriage were not to be added for the purpose of estab- 
lishing their dutiable value. 

“The circular also stated that it had been decided that the usual and 
legal rate of commissions on merchandise from Great Britian was 1} per 
cent. from Continental Europe, except Paris 2 per cent., and that the De- 
partment concurred therein. 

“'The action of the Treasury Department seems to have been in accord- 
ance with the rulings of the court. It has in no instance directed an 
appeal to be taken to the Supremé Court on any of the questions arising 
under this act: and different Secretaries have from time to time since the 
date of the cireular referred to, ordered refunds of duties exacted, such 
refunds amounting in the aggregate to about one million seven hundred 
thousand dollars. 

“ While, however, so large an amount has been refunded, there still 
remains over five hundred suits undetermined, involving over five hundred 
thousand dollars. 

“On the 11th of May, 1874, the United States (at New York) attorney, 
Mr. Bliss, in a report to the Secretary of the Treasury, in which he ex- 
presses himself with some earnestness in the manner in which the various 
questions arising in these case have been disposed of by the courts and the 
Department, requests that he may be authorized to take writs’of error in a 
sufficient number of cases to present fairly the points involved to the 
proper court, 

“In a subsequent letter of June 4, 1874,in reply to one from the 
Secretary asking him to repert what particular questions he desired to 
present, he answered that the ones which seemed specially important were : 

“1. The entire question of what are duitable charges under the act of 
March 3, 1851. 

“2. When goods have been invoiced free on board it has been the 
practice since Benkard vs. Schell to refund duties paid on charges added 
by importers by compulsion to make market value. This point should be 
reviewed. 

“3. The sufficiency of a continuous or a prospective provest should be 
considered. If good, to what extent. 

“4, The question whether a protest addressed to one collector is applicable 
to his successor. 

“5. The necessity of an appeal under the act of 1851. 

“On the 10th of June following the Secretary of the Treasury referred 
the matter to the Attorney-General, and requested to be informed whether 
the points of law raised by the district attorney were of sufficient im- 
portance to justify the Department in suing out a writ of error to obtain 
judgment of the Supreme Court in regard thereto. 
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“On the 25th following the Attorney-General replied, stating: substan- : 
tially that he understood that the question ‘was interesting to he Govern- | 


ment only so far as regards transactions now passed : that while some of the 
principles established by former Secretaries, as well as by the circuit court, 
might well in former years have been brought by the Government before 
the Supreme Court, ‘the propriety of doing so at present makes a very 
different question, inasmuch as these principles have been acquiesced in 
for vear after year, and have formed the-basis upon which vast amounts of 
business have been tr ansacted in good faith between the Government on 
one side and importers on the other; the more so, that as said above, under 

the recent change of legislation the aaa of that series of decisions ts not 

» affect future business. 

‘The question as to what charges and commissions appraisers were, 
before the statute of June 30, 1864, to include in ascertaining thedutiable 
value of goods imported somewhat a different one. If that question 
had not been set at rest for the future by the above legislation (13 Stat., 
217, sec. 24) there might be no objection to have it reconsidered. It was, 
under the previous statute, debatable, and some time since would have 
justfie «1 office T's of the Government in bringing it before the Supreme Court ; 

as it , however, the vast majority of the cases presenting the 
318 euulad has uniformly been decided by the Secretaries and by the 

courts adversely to the Government.’ It is not improbable that 
such decisions were correct. At all events it is hardly seemly to question 
their application to that comparatively smal! remnant of cases upon which 
the old law still operates, 

“On receipt of this dicision, the Seeretary of the Treasury wrote to the 
United States attorney concurring therein, and directed writs of error not 
to be sued out if plaintiffs would stipulate in writing to abandon the 
point that protests filed with one collector were binding on his successor 
in ottice. 

‘In August, 1874, such stipulation was filed and all the suits sent toa 
referee ; but in May following the United States attorney was directed to 
have the reference vacated and questions involved in them taken to the 
Supreme Court on the ground, as stated by the Seeretary, that his coneur- 
rence in the opinion of the Attorney-General had been based on repre- 
sentations made to him by counsel of plaintiffs that there was but a remnant 
of the cases left, and these had gone to judgment, which was not the fact. 

‘The attempt to vacate the reference was resisted by plaintiffs on the 
ground that the Government could not in good faith appeal after the letter 
of the Secretary directing no appeal to be taken, if the stipulation referred 
to was filed. The court therefore refused to vacate the order, and po ap- 
peal or writ of error has yet been taken in any of the cases,” 

The foregoing statement was prepared by the Solicitor of the Treasury 


by an order of Secretary Bristow, dated June 2, 1876, but was not acted 
upon by him. 
Soon after Secretary Morrill assumed charge of the Treasury Depart- 


ment the whole subject was brought up for his consideration, in August, 
1876. I had the honor to report to the Secretary on the 24th of August, 
1876, upon the propriety of submitting the questions arising in the cases 
to the Attorney-General, and upon that report the Secretary declined so 
to refer them. 

The reasons upon which his decision was based were that all the suits 
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were under reference by consent, and it was necessary to vacate the decree 

of reference before they could be opened for trial. The court had refused, 
upon motion of the counsel for the Government, to vacate the orders of 
reference. 

The decisions of the courts and the acquiescence of the Department in 
them, it was thought, ought not, at this late time,to be disturbed. It 
seemed that good faith required that an agreement for the disposition of 
the suits deliberately entered into by the Government should not be vio- 
lated because it appeared that*the number of suits and the amount in con- 
troversy were greater than the representatives of the Government sup- 
posed when they entered into the agreement. 

t did not appear that, since the opinion of the Attorney-General above 
cited, any opinion of any court had been given adversely to the views of 
the claimants upon any point, and it did appear that an opinion of the 
Supreme Court, in the case of Barney vs. Watson et al. (2 Otto, 49), 
affirming the opinion of the circuit court, had been given upon two points 
in favor of the claimants, to wit, that the act of 1857, requiring appeals 
tu the Secretary of the Treasury in certain cases does not apply to such 
cases as these under consideration, and, secondly, that a protest at 
time before payment is sufficient; the act of February 26, 1845, and not 
the act of 1857, being applicable to them. 


any 


Nothing seems to have occurred since the opinion of the Department of 
Justice was given that could lead the Secretary to suppose that the views 
of its officers could have been changed in favor of the Government. 

Upon this view of the matter the following instructions were given to 
the Solicitor of the Treasury by the Secretary, September 26, 1876: 

“In the matter of the suits known as “ charges and commissions cases,” 
the Solicitor ot the ‘Treasury is direct , to instruct the dlistrict attorney ot 

the southern district of New York that this Department with- 
319 draws the instructions heretofore given to him to carry to the Su- 

preme Court by appeal, writs of error, or otherwise, such 
upon the following questions : 

“1. Whether, under the tariff act of Mareh >, L8ol, it was leval i) 
the collector of customs to add to the foreign Cost or value of merchandise 
commissions greater than the usual rates paid in the places from whence 
the importation was made. 

ss ©) 


Causes 


W hether, under the same law, it was legal to add the cost of trans- 
portation, inland or coastwise, from the place whence the merchandise set 
out, on a declared destination, to the United States, to the last place Ol 
shipment. 

"SD W hether, under the act, charges could be legally added in cases 
where the merchandise had been purchased to*be delivered ‘ free on board,’ 
and the charges were, as claimed by the importers, embraced in the price 
paid. 

“4. Whether a ‘ prospective protest, or, in other words, a protest in 
advance, was sufficient to save the right of importers in cases where such 
additions as those specified in the foregoing paragraphs were made. 

“5. Whether, after the passage of the act of March 3, 1857, it was incum- 
bent on the importer, in cases of additions being made or required by the 
collector, to appeal to the Secretary of the Treasury. 

‘As to any other questions arising in said cases, the Department does 
not intend at this time to give instructions.” 
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Under these instructions, cases proceeded before the referees and judg- 
ments to the amount of about ———— were rendered upon their report, and 
were paid: the debt, under section 3012}, R. S., “out of any money in 
the Treasury not otherwise appropriated ”; the cost and interest, under 
section 3687, R. S., out of what is termed a permanent annual appropria- 
tion “ for the expenses of collecting revenues and customs.” 

Upon the accession of the present Secretary, the whole subject was again 
brought under consideration, and the payment of the judgments rendered 
in the cases suspended for want of any appropriation out of which the 
same could, in the opinion of the Secretary, be legally paid. His decision 
of April 20, 1877, in relation to the use of appropriations for the payment 
of accrued claims is held to apply to the judgments in these cases, 

Doubts having been suggested whether the proceedings in the courts 
and before the referees had been regular and in conformity to law, a thor- 
ough investigation by the Department has been attempted. 

Learning from the district attorneys in the two districts in New York, 
in the courts of which these suits are pending, that no accurate information 
could, within a reasonable time, be given by the officers of the courts as 
to the number of suits in which judgments had been rendered, nor of those 
still pending, nor of the amount already paid or which would probably be 


et 


recovered in the pending suits, a special agent of the Department, N. W. 
Bingham, esq., was directed to make an investigation and obtain the de- 
sired information. , He detailed Special Inspector J. W. Davis to make the 
required examination. Mr. Davis has been aided by a clerk, Mr. W. C. 
Tompkins, detailed for the purpose. After several weeks spent at New 
York in examination of the records in the custom-house, as well as in the 
court, and after conference with the district attorney and special counsel for 
the Government, and also with the counsel for the plaintiffs, the inspector 
has made a report sufficiently accurate for present purposes. 
Upon the first question proposed for investigation the inspector reports : 
‘“ As to whether protests were duly lodged at the custom-house and filed 
with each entry covered by these suits within the time prescribed by law, 
it is admitted by the attorneys of the plaintiffs that the protests were not 
filed with each entry; but they rely upon the general protest filed with 
the first entry as to which they make claim, and mad to apply to it 
and also to all future entries. * * * J have little doubt but that 
a protest will be found upon one of the early entries of each claimant. 
There is, however, no record or other means of determining the 
320 date at which it was prefixed. * * * From the admissions of 
the attorneys, no protests or appeals were made as to the entries 
subsequent to March 3,1857, such as were required by the act of that date.” 
As to this point, it should be borne in mind that in Hutton vs. Schell 
(6 Blatchford, p. 48) it was held that prospective protests under the act 
of March 3, 1857, may be valid. In that case the form used was as follows : 
“You are hereby notified that we desire and intend this protest to 
apply to all future and similar importations made by us.” 
The court cited several cases in support of the doctrine there laid down. 
In the very recent case of Barney vs. Watson (2 Otto, p. 449), it was 
decided that the act of February 26, 1845, prescribing the time and 
manner of making protest to a collector of customs in cases therein men- 
tioned continued in force until the passage of the act of June 30, 1864, 
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and that the act of March 3, 1857, does not apply to the class of cases 

which we are now considering. That act required a protest within ten — 
days after entry and an appeal within thirty days, whereas under the act 
of 1845 it was sufficient that protest should be made in writing at or 
before the payment of duties. 

The act of 1857 is held in Barney vs. Watson not to relate to a decis- 
ion upon the rate and amount of the duties to be charged, but only to 
the decision of the collector whether the goods were on the free list or 
not. (2 Otto, p. 455.) 

The inspector next reports upon the second question, “ whether the 
several suits were brought within the six years from the dates of payment 
of duty upon such charges and commissions.” 

He says: 

“A large proportion of the suits were not brought for several years 
after the date of the last entry, and if the statute of limitations had been 
pleaded, most, if not all, of the items would have been barred.” 

Inasmuch as, under the decision of the Supreme Court in Barney vs. 
Watson, these suits are governed by the act of 1845, they are not barred 
by the limitations as to protest and appeal contained in the act of 1857. 
Being actions against the collector personally, they would be subject to 
the statute of limitations of the State of New York where they are pend- 
ing. It is probably too late to effectually raise any question upon this 
point, 

The third question investigated by the inspector relates to “the num- 
ber of such suits still pending, the titles, amounts involved, and date of 
commencement of suit to be given in detail in each case.” 

The inspector has presented a tabulated list, marked A, “ showing the 
number of suits in the charges and commissions cases in New York, with 
the date of action, names of plaintiffs and defendants, the collectors and 
district attorneys, docket-number, date of verdict or of reference, name of 
the referee, and the date of payment ; also of the cases unsettled.” 

In Exhibit B he gives copies of orders of court, and of reference, and 
of other documents relating thereto. 

In Exhibit C he gives the amount of actual refunds in these cases from 
September 13, 1855, to February 5, 1877. 

Exhibit D contains a list of the cases adjusted but not yet paid. 

As these papers are very voluminous, it is sufficient to refer to them 
and give their results. 

The inspector states that many of the cases, after judgment and 

32] satisfaction, have been re-opened, and upon re-examination further 

judgments have been rendered. Hon. Edwards Pierrepont and 

John I. Davenport, esq., are the officers to whom all these cases, except a 

few which have been referred to the collector of the port, have been com- 

mitted as referees. Upon the report of the referee judgment was entered 

for the amount found by him to be due, with the costs of court and 

referee’s compensation added, the judge in each case determining the 

amount of the referee’s fees. The amounts were then certified and for- 
warded by the collector to the department for payment. 

The inspector has made examination to ascertain whether in any of the 
cases a claim has been twice paid. He is satisfied that this has not been 
the case, except in one instance, which he recommends to be carefully ex- 
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amined. He refers to the cases of Mitchel] and another vs. Redfield, where 
there appear to have been two refunds. An examination at the depart- 
ment shows that these judgments were for distinct causes of action. 

As to the whole number of cases which have been presented, the inspec- 
tor reports that 65 cases were settled prior to 1860 without suit; that the 
whole number of suits brought is 1,406 ; the number pending at present is 
776, of which 36 are not pressed by the claimants; the number paid is 
723, of which 28 were re-opened and paid; leaving of the original cases 
paid 695. In these 695 cases 723 payments were made, amounting to 
$2,035,172.20. Deducting six payments in extraordinary cases, it is found 
that the average of the paid claims has been about $2,640. 

Exhibit D contains a list of claims now before the department, 12 in all, 
amounting to $42,201.71, or about $3,500 each. On the same sheet is a 
list of cases made up, but not yet forwarde d to the department, 12 in num- 
ber, amounting to $27,917. 12, or about $2,300 each. 

Assuming that the pending unsettled cases would average about $2,900 
each, they would amount in all to $1,885,000. The accumulating interest 
and costs are, of course, greater upon the suits pending than upon those 
that were adjusted long ago. 

This method of estimating the probable amount which may be recov- 
ered in the pending suits is very uncertain, but is the best that presented 
itself to the mind of the inspector. 

The claims as they appear upon the papers are probably much larger 
than they would appear when adjusted by a verdict or bya reference ; and 
it is impossible to gain any more accurate information as to the amount 
than appears above. 

The inspector reports that the district attorneys, upon the assumption 
that only 400 cases were pending, estimated that about $900,000 would 
be needed to satisfy them. 

Certified statements of claims, amounting to $39,213.99, are now on 
file in this department unpaid for want of an appropriation, and it is re- 
ported that other judgments to the amount of $27,917.12 have been already 
rendered, certificates of which have not yet bee n ‘forwarded. 

Suits now pending.—It is understood that the suits now pending in both 
the districts of New York‘were = commenced in the State courts ; 
the act of February 26, 1845, vol. 5, p. 727, being construed to give a 
common-law remedy in these cases. All the suits were brought by A. 
W. Griswold and Alfred Douglass, as attorneys, in the State courts. They 
acted each in his separate class of suits, and have not acted, it is said, even 
in harmony in conducting them. Mr. Griswold still represents his cases. 
Douglass died about a year since, and is represented by E. D. Smith, esq., 

formerly district attorney of the southern district of New York. 
322 ~All the suits, except 64, were transferred from the State courts to 

the circuit court for the southern district of New York. These 64 
cases, which are all against Ex-Collector Redfield, were transferred to the 
northern district, where they are still pending, as Mr. Redfield had his 
residence within that district. The situation of these 64 cases will be 
considered in another place. 

Causes of delay in these cases.—Most of these cases have been pending 
sixteen or seventeen years, and the inquiry is at once suggested, why such 
delay should have occurred. 
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It is well understood that the docket of the court for the southern dis- 
trict of New York has been long crowded with cases. But this is no 
reason for such delay as has occurred in these cases, because, as will be 
seen, the cases do not occupy much time in court, but are investigated 
before referees, and the reports of referees only are acted upon by the 
court. 

If we look at the form ot proceeding, it will be seen that although ver- 
dicts are rendered in the cases, very little progress toward the conclusion 
of the cases is made by the trials in court. For illustration, we will 
look at the trial of H. E. Gillelan et al. vs. H. J. Redfield, before Judge 
Shipman on the 2d of May, 1861. The jury was impaneled and two 
witnesses were sworn, when, as the record says, by consent of counsel the 
jury found a verdict for the plaintiffs for the amount, with interest, of the 
difference between duties paid under protest on commisions at 23 per 
cent. and such duties if levied on commissions at 2 per cent. on all impor- 
tations, specified in the bill of particulars, from the Continent of Europe, 
except Paris, and also for the difference between duties on 2} per cent. 
commission and such duties if levied on 14. per cent. commission on im- 
portations from Great Britain,except Yorkshire, the amount to be adjusted 
by the collector of customs at New York, and to be reported to the clerk 
of this court. 

It will be observed that all importations specified in the bill of partieu- 
lars are included in the finding, and these were often very numerous. 

It will be seen that the whole labor of adjustment was thus referred to 
the collector of customs, who was to report his results to the clerk of the 
court. For some reason, which does not appear, this practice was after- 
ward changed, and the cases were sent to referees, who in theory made 
the examinations, but who in fact depended upon the custom-house offi- 
cers for their results, since it is understood that nowhere else except at the 
custom-house could the data for these results be obtained. The form of 
procedure involved, necessarily, considerable time, but does not by any 
means account for the delay of sixteen or seventeen years. The delay 
may be more properly accounted for by the changes in the district attor- 
ney s office and the changes of officers and policy in the Treasury De- 
partment, An examination shows that since October 4, 1856, the date of 
Secretary Guthrie’s order above cited in these cases, there have been 
twelve Secretaries of the Treasury, fourteen Attorneys-General, and nine 
district attorneys of the southern district of New York. It would not be 


strange if there has been some diversity of views or even some want of 


intelligent action in the conduct of the defense of these suits. 

It is noticeable in this connec‘ion that, while at the accession of each 
new Secretary of the Treasury and of each new district attorney to office 
a new investigation has become necessary to their understanding of these 
-ases, In some instances the retiring officers of the Government who had 
been educated in these cases at the Government expense, have been at once 

retained as counsel for the plaintiffs. One Attorney-General, one 
323 Solicitor of the Treasury, one district attorney for the southern 

district of New York, and one special agent are illustrations of this 
statement. It will be readily seen that the Department must be pecul- 
iarly embarrassed by finding itself suddenly opposed by its own officers as 
counsel for the claimants. 
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The records show that there has been a continual controversy as to stip- 
ulations and agreements which, the plaintiffs have claimed, have been 
from time to time made by this Department. 

The act of 1839, which, with additional limitations, is embodied in sec- 
tion 30124 Revised Statutes, provided that when the Secretary is satisfied 
that more money has been received by the collector than should have been 
received for customs duties, he shall refund the same; and in most classes 
of refund cases it is insisted that the Secretary, after a principle governing 
a class of cases had been settled in the courts, to save delay and expenses 
has adjusted the other cases falling within the principle, and that assur- 
ances were given by the Department in these cases that adjustments would 
be made without suit after the principles of law had thus been settled. To 
this claim, which has been pressed as an equitable one upon every district 
attorney, upon every Solicitor of the Treasury, and upon every Secre- 
tary of the Treasury upon his accession to office, may be attributed 
greater part of the delay which has occurred. 

[t would seem that the plaintiffs could have no interest in delaying the 


judgments in their favor ; and it is evident that the greater the delay has 


been, the more difficult has it been for new officers of the Department to 
gain a clear apprehension of the situation of the cases. 

Fraudulent protests.—It is suggested, by one of the officers who has 
conducted the investigation at New York, that protests may have been 
fraudulently filed after the lapse of the proper time for filing them. 

[t is understood that the want of timely and proper protest goes to the 


jurisdiction of the court, and must, therefore, become a question of fact in 


each case. <A general suggestion that false protests may have been filed is 
only valuable for the purpose of calling the attention of the Government 
counsel to the necessity of strict proof of such protest in the trial of each 
case. The fact whether there was or was not such protest must be tried in 
court like any other material fact, and the opinion of any officer of this 
Department can avail nothing in the trial of that issue. The fact stated 
by the officer who has reported upon the points will not go far toward 
rendering it probable that any such falsification of the record of the court 
could be proved. 

Interest.—The claims in these cases, being against the collector person- 
ally, bear the New York rate of interest, 7 per cent. 

It has been suggested by one of the officers that interest has been im- 
properly compounded by adding to the report of the referee, which includes 
interest and costs, interest to the time of the judgment, and then again 
upon the full amount of such judgment to the time of payment. These 
are matters of detail which must be directed by the court under the super- 
vision of the counsel for Government. 

Costs.—It has already been observed that the verdicts, one of which 
has been cited, were rendered for the amount to be adjusted by the collee- 
tor of customs and to be reported to the clerk of the court. There seems 
no good reason why this practice should not have been continued. But it 
appears that in a great majority of cases a referee has been appointed, gen- 
erally Hon. Edwards Pierrepont or John I. Davenport, esq.; and in such 
eases the referee’s fees and expenses of making up the report are included 
in the judgment and paid by the Government. 

Nearly all the pending cases have been referred to Mr. Davenport. 
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EXHIBIT C.—Schedule of refunds in the 


Date ot 101 
warding 
statement to 
Washington. 


Mar. 20, 1861 
Apr. 6, 1861 


Apr. 20, 1861 
May 15, 1861 
May 17, 186! 
May 18, 1861 


July a 1861 


July 15, 1861 
June 26, 1861 
Aug. 6, 1861 


Aug. 23, 1861 
Sept. 4, 1861 


Sept. 10, 1861 
Sept. 20, 1861 
Sept. 28, 1861 


Nov. 9, 1861 
Nov. 16, 1861 
Nov. 21, 1861 


» 13, 1861 
Dec. 19, 1861 
. 26, 186) 


Jan. 17,1862 


Jan. 25, 1862 | 


30, 1+ 62 
Feb. 21, 1862 
3, 1262 
5, 1862 
14, 1862 
Apr. 17, 1862 
23, 1862 
25, 1862 
30, 1862 


June 10, 1862 
June 11, 1862 
July 19, 1862 


July 30, 1862 
Aug. 9%, 1862 
Aug. 22, 1862 


Sept. 30, 1862 
Oct. 23, 1862 
Oct. 17, 1862 
Jan. 7, 1863 


Jan. 10, 1863 


Jan. 13, 1863 


Jan. 14, 1863 
Jan. 21, 1863 
Feb. 16, 1863 
Feb. 19, 1863 
Feb. 27, 1883 
Mar. 6, 1863 
Mar. 9. 1863 


Mar. 13, 1863 


24, 1862 | 
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Collectors 


Date and dis 

—— , | Washington trict attor 
rAarTrt_iecs Amount preidi , 

. orade}! tol ney & 

payment docket 


$2, 288.68 | Ap 


number. 


W. Loeschi gk & UO.cc- 6, 1861 24 
aaa antaettaRs mata Rta 6,043.97 | Apr. 24, 1861 197 
T, Passavant et al ................. 2, 905. 88 | Apr. 30, 1861 363 
Guillaume, F., & Co 1, 707.58 | May 15, 1861 357 
Ira Bliss 185.08 | June 7, 1861 608 
H. Gourd et al ......... : iid i anliat 48.5 do ‘ 93 
F. A. Spies et al .... «e+. DTONSON 1, 031. 59 291 
a ae W705 do : 360 
EE 182. 2 July 17, 1861 i74 
Schnavel Bros er 8.80 | Sept. 2, 1861 |..... 
Graydon Swaerurch & Co ...... — sf - seenen 
EE eer 21, 086.72 | Aug. 22. 1861 185 
I, W. Schmidt & Co....... wie — 81.33 | Oct. 16, 1861 
E. A. Oelrick & Co. (see verdict of July 16, ? 691.43 | Aug. 28, 1861 
1861, page 6, Exhibit A). 5 227. 44 ~ on nesceenens 
W. W. Gilbert et al.... . 15, 355. 35 | Sept. 6, 1861 473 
| PP GED ecocvecaccce ces 873. 89 | Sept.23, 1861 70 
ae 240.12 Sa 69 
ate “ FS ae Cae 4 312.16 | Oct. 10, 1861 905 
ail dill caiiias sani we dineiins behead Canbbe COnbee 2. 477. 32 | Oct. 19, 1861 saison 
J. C. Seow EE EE nee eee ef ae oe 68 
| Joseph Fise her & CO .....2220-2-2+se0es 1, 556.52 | Oct. 21,1861 No suit 
I aii a ns eine elle nawneneis , 82.24 | Nov. 29, 1861 547 
' J.B. Wellington & ‘Co ‘ 1.771. 75 | De« 0, 1861 45 
i i Ti. nos auc wien sbebee one 2.94 | May 23, 16GB | ..... ccceces 
EE Ca Se i 362. 83 | Dec. 30, 1861 310 
I i i a diet 316.80 | May 26, 1862 
ES Ge DEED cncnes seoccccns concce cncens 1,085.16 | Mar. 24, 1862 
87, 420. 38 
i ei h scene esees 216.58 | Jan. 31, 1862 418 
le ee teen One 2,740.51 | Apr. 16, 1862 292 
Faushave, M.& T 2 6. 765. 78 do . ee 
M.E.Gillelan .. - nine ss ieatination teil 1. 062,12 | Mar. 31, 1862 526 
Vose, Livin; geton 75 eel mens 770.70 | Sept. 5, 1262 .. 
ES eee 3, 939.48 | Apr. 21, 1862 423 
J. Bowman & Co.... C Serer) ee ee 2, 739.06 | Apr. 26, 1862 839 
Keneys & Sampson................ 84.76 July 3, 1862 : 
R. Irvin & Co iiliesintnt tiiametine 2,183.86 May 3, 1862 961 
EE ela ee ena ae ee ant 920.65 |May 10, 1862 620 
—_ . R50. 54 ao 681 
EE iiss od peu eeesenans 531.56 | July 1, 1862 714 
R. Irvin : 273.84 | July 19, 1862 
Des Arts & Heusor 184.13 | Oct. 23, 1862 
tjenkard & Beteen wilt sais iia iin dibasic dike 2, 321. 22 | Aug. 18, 1862 732 
Do ; 1 O54 72 ado . 744 
F. Buttertield et al 192.87 | Sept. 1, 1862 71) 
SLL FER OD 560,24 | Sept. 2, 1862 Hae 
Tl ia ‘leveland : 7 P ittsbu rgoh ‘Railroad ae 1,848.97 | Sept.23, 1862 682 
S. Ceeeke ats », 001. 38 | Oct. 21, 1862 488 
EE ee ee Redtield "70.70 Nov 21, 1862 67s 
L. S. Haskell et al , eee Schell 173. 25 do 673 
F Butterfield seco seeces , , Redtield +. 036. 62 Nov. 19, 186° 710 
47, 223. 54 
James Tinker ...... eine Sche] 4,910.86 Jan. 29, 1863 SRS 
Do Barne\ 1, 212. 42 ee BSS 
F Buttertield a Schell (fel Sy Feb. ll. 1863 717 
J. Cameron. ......... Redtielad 671.70 Jan. 30, 1863 727 
ET TNT Max well 5150.19 Feb. 13, 1863 849 
w. i ie die Dhak ses dy ane teenies ean Redtield 6. 541. 30 do B32 
F’. R. Fowler ...... Schell 199.74 Feb. 4, 1863 672 
EE ae Rea apa Bee ee .... medfield B67. 33 ee 676 
J. Bowman, J. B. Johnston & UO .ccccc BORGL 6,875.12 Mar. 11, 1863 B51 
ES Serre . Redtield 5,502.52 Mar. 13, 1863 733 
wre er Schell 1,363.14 Mar. 20, 1863 768 
Oe Redfield 944.74 ....do a 738 
Cc. ed EE a en, mene Schell 1. 017. 09 Api 1, 1863 rr. 
ET a .Redtield 3,941.43 Mar. o8 1x63 762 
ED 4D ED soccccnsns socscoccancess do 1, 793. 4% ile 730 
ka so eins Ui e ame adininad A. a 980.96 Apr. 11, 1863 725 
sutt, Black & Guild. ressoeccescodecoe< 1,494.74 Apr. 2, 1863 ° T2s8 


“ 
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Collector's 


Date of for Date of and dis- 
rarding Parties Amount paid Washington trict at- 
atatement to ' : oe pal order tor torney's 
Vashington. pay ment. docket 
num ber. 


Mar. 16, 1863 i P.CUnateaux, If .cccccccccss — — 15. 363.60 July 31, 1863 176 
Mar. 17, 1862 | 5. Crookes ppewe on a ae 6,132.37 Apr. 17, 1863 180 
Mar. 25, 1863 | Lewis Bros... ....ccccccsccccccccccccces AO 2,964.48 | Apr. 15, 1863 545 
Ap 2, 1865 Spies, Christ ¢ . Jax i ii airless Schell 6 G> do 670 
Apt | 18623 | Charles Rhind , wccccce OGHCIC 4. 21 Apr. 20, 1863 237 
Butt, Black & Guild....... : Schell 2. 7% ) a ie iol 

pT 4. 1st Christ. Jav & Heas — do | 24 35 do 5? 
ee See a _ ao f 5S 064.908 Via 1. 1863 745 

Apt ~ 1563 LO. Wilaon & Co Redtield 2. 223. 6 do 738 
Apr. 22.1863 | Sturgis, Shaw & ¢ do , 645. R4 lulw 31. 1863 764 
Apr. 25, 1863 hat d & Fullertor Max wel 21 8 “% May “7. 1863 i~7 
Sturgis, Shaw & Co cooe- DCCL » OOS, 32 Aug. 14, 1863 425 

Apr. 27, 1863 | J.B. Johnston & Co ‘ .. es. Harne 1 000.98 May 28. 1863 O48 
A. Gibon : , sais tit Red old | 2 & Lug. 22. 1863 66 

May 5, 1863 | Clark & Jessup sees ... bronsen 14, & 5 June 10, 1863 aad 
’. Chateaux, jr., & Co oes dle 6, 067. 62 ado 557 

Charles J. Steadman li do 1. O72. 2t do i ala a8 

Ravwond & Fullerton , .. Redtield 7. 843. 66 do 4 
May 5. 1363 Ss. LTOOKeS se sec jronusen 7. 486 ; Jum 10, L863 is. 
Ravmond & I ullerton , Be do ‘ a al do / Sh) 

May 18,1863 | A ‘Teelin pescecenese ...-- Redfield 1,685.98 July 31, 1863 513 
May 22.1863 Charles Vyse & Co saeee : Schell 6,237.47 July 24, 1863 67 
June 9, 1863 Thomas Slocum)b:... _— .. Redfield | 159. 72 \uy. 22, 1863 797 

Theo. Dehon seeaeseonee eee O06. | Julv 11, 1863 , - 

Deo o - ....vedfield 1. 760. 77 ; ial "02 

lune 10, 1863 lr. Slocum & Co., Stowell ei Schell ; 598 51) CU Aug. 29. 1863 TOR 
june 16,1863 | M. H. Cashman...... eae ceeee- HOdfield 1 4009. 5 June 26, 1863 567 
Iuly 3,1863 | W. Brandt & Co peacesdsouseeeasson 1746.09 Aug. 29, 1863 729 
a oe | i, eee. . . seneaceceousnes Schell 641.57 Lug. 21. 1863 1030 
July 24, 1863 Eee . ; : do ; + *U Aug. 22, 1863 743 
W. M. Cashman ...... - ieneanaed . do 938, 32 See 916 

July 28, 1863 EE. H. Jacot neil .. Redfield | 926. 24 Log. 25, 1263 oie 
Sept. 2.1863 | V. Barsalon _ ...5chel > 250.06 Jan. 11, 1864 510 
Sept. 15, 1863 L. ?. Morton : sei gle 3, Oat i | Oct. 12, 1863 1034 
ret 10, 1863 P. A. H, Renaald et al peeee e« ; do | R00. 56  Lde« 5. 16 , 514 
Oct 16.1863 | Henry Mever et al ii ail do 4 Nov. 6. 1863 Ro2 
Oct. 17,1863 | C. Paven et al a ee 001.17 Nev. 6, 1863 529 
Oct. 26.1863 | Auffmordt et al., G. Hersenberg eee 510.58 Nov. 17. 1863 R98 
Passavant et al : : do 299 Dec. 5, 1863 532 

NON La6 Baumdahl et al..... : i in 23 43 «Jan. 30. 1864 a4} 
John s' et al ~ ee do . | 176. 16 Nov. 28. 1863 17 
Nov 10, 186 \ Maas TreTrTrTrTrrreT tT Redf ield i VA No 1. 1364 730 
NOV. 312, J663 | B. BH. SACO .ccccccccece peseos ' Sc he i De 9. 1-63 1408 
N ] 1R63 H. Scherndortl _ , oe ao . 544. 40 No" 10, 1863 27 
Schulten & Hurd . 7 . —— ; hi) 4 Jan. 11. 1864 O65 
Lye 15, 186 i; seo ce eeeeeedeseon do O28. 4 lan. 28, 1864 YU 
H. E.G elan ao Feb 5. Latid 6 

oe, GEREN . caoccecece coseeot io Z iv Feb 0 lsh4 1 

He L4¢ 
har 18, 1864 W. Watson .. sscscisieniienis iia taae 5 7 | Feb. “2. 1864 734 


Tan. 19, 1864 | M. Mitchell incisal dian iieimibtinial = ee 67.42 | Feb. 13, 1864 (om 

\. Iselin et al neneanmnaa wi Schell 1.9? Os do pece 653 

E. B. Strange et al........-.e+e. ...-- Redfield 19. 79 92@® « .0 a 

lal 7, 1864 | W. Watson et al... escocnmenuies .. Schell. 6, 30 |) Feb. 18, 1864 748 
! }- 


B. Strange i a ear .. Redfield 7? 49 | Feb. 3, 1864 i9 
| , 


Feb. 22, 1864 | G. H. Stewartet al. ...... ..cc0e.--ssecces do 110.34 | Mar. 16, 1864 861 
A. H. Renauld poenences — 10, 682.95 | Api , 1864 64 
Mar. 4, 1864 | Geo. A. Stewart et al.............-. ... Schell 2,331.49 | Apr. 11, 1864 nS] 


Mar ) 1864 ‘y Fr. Heve . pes o< secceoe ‘Redfield 16 iM Anl 


l, 
Be Me CRGRESEEOR . cccccecoeceecceseoeesces do... 1,557.29 | Apr. 4, 1864 L254 
i 930 
Mar. 19, 1864 | J. H. Massett ...........-ceee. ...--Maxwell 11, 742.92 | Apr. 21 


Mar, 31, 1864 | Wellington C mI Oe. RINE MI 606. 76 ..dlo - 746 
\pr. 12, 1864 - G Sampson a i aces eave oe di nian ae 8 401.77 | June 2, 1864) 719 
Apr. 19, 1864 | G. D. Parieh ....ccccccce secccccccccecce: Ca 1, 932. 88 | June 10, 1864 Ani? 
DD sccacseusnoseons peeees cooeeeeses Redfield | 165. 82 do S63 

Thirion ~.. penenestocnes seenenen eel 2,145.14 | May 28, 1864 1381 

\pr. 25, 1864 if arren Carter ne crete seuneose Redfield. 652.75 | June lv, 1864 | 791 
Apr. 29, 1864 ¢. Geomane SPT LT = eS 658, 42 da secs 160 
A. TAGMGERS 66 BE ccccce cocccecccses cocces do... 8, 124. 86 lo 5+ 

May 16,1864 | J. H. Hardt et al.............2..s000. —_— 1,401.20 | June 7, 1864) 929 
May 26,1864 ' Thomas Fielding a ad —eere 99. 54 ' June 18, 1864 | 816 
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Date of for 
warding 
statement to 
Washington. 


July 8, 1864 


July ¥, 1864 
July 29, 1864 
Aug. 28, 1864 
Sept. 3. 1864 


ect 6. 1864 
Oct. ®, 1864 


ict 11, 1864 
Oct 24, 1864 
Nov 7, 1864 
Nov. 10, 1864 
Nov : 2), 1864 
Dec. 3, 1864 


Dex 8, 1864 


Dec. 9, 1864 
Dec. 90, 1864 


Dec. 29. 1864 


Jan. 10, 1865 


Jan. 20. 1865 
Jan. 21, 1865 
Jan 31, 1865 
Feb 15, 1865 


Feb. 25, 1265 
Mar. 7, 1865 


Mar. 13, 1865 


Mar. 17, 1865 


Mar. 22, 1865 


tinued. 


Parties. 


F. Victor et al : .... nedtield 
H. Strusberyg et al - _ Schell 
W. Lattimer et al... .. Redfield 
Thomas Fielding et al TTTTTTTiT. Schell 
E. -obins seoee ceeess : : Redtield 
J. B. Hall :, ee = =——l 
J. Lod i ance oe .... schell 
J. Houldsworth et al , oe 

J.B. Hall et al — mn do 

C. F. Dambmann..... - .. Redtield 
W.M. Bliss it 

G. B. Reise eta schell 


W M Gawtry : noe 2 a do 


C.G. Bour et al seeoee ce .Redtield 
F, Butterfield et al... ee 
GC. B. Reise et al oe Redfield 
Platt & Bro... — saci do 
Robert Nicol . “_— 566 do 
H. Mouhn ia , .. Schell 
C, Dord et al , ao 
H.G. Ely et al Redtield 
S. Crookes — wea 0 
F. Skinnet , — = 
W. Loeschigk et al... a Schell 
C. Gignoux et al... wae eiclii tnik emiiaiameil do 
i Renee Barney 
V. Fanche i ae i al ' . Schell 
ih PRE scotcoccese - 
A. Lachaise et al vind aan Bronson 
a. 43. BY OB Bl ccccs i ie deisel Redfield 
F. Schuchardt et al .. seule wetland Schell. 
C. Dord et al .... sia tuscih iit cit Redfield 
I Schell 
CN ee pends saceet Barne\ 
W. Lattimer et al...... sis dainsia tial tidan Schell 
D. M. Mellia et al cecal akin .. Redfield 
C. F. Dambman ...... ...schel! 
I bhpsenneeaneds aa 
Ww. Loeschigk et al : TrITTTiT -.--. Barney 
I do 
es — lla Schell 
J. M. Beebe et al sunbemaniine nes .. Redtield 
ee . .. Schell 
H.J. Baker & Bro ... Redfield 
a 0. cn wen we nine ee 
Thomas Monroe etal ..... béO0 cooeccee 
Loeschigk et al pee coeens pees ..--schell. 
SE —e LULUllt—“‘=iCSR 
EE LE a Seilila Schell 
J A Fischer et al —_ pesecseosceos . Redfield 
E. Kaupe et al ...... aie aitiitiamiein a 
H A. Smythe et al ais . bintaad .. Schell 
ns Barney.. 
E. Douglass et al ninthiews ...-. Redfield 
E. Armstrong et al endddieinnes do 
Do ane ea pene bh aan mes Schell 
WwW. iH. Scott ef al.......... : .....- hedfield 
Do eee " ado 
H P Murra\ €t ai do 
Do ee . sans satiny dak ictin “4 hel 
lL. Badnall et al sine uinneaiie eoee- PROAHhEIA 
aR , nen s deems — Schell 
L. & B. Curtis et al .... ee 
W. Brunner -_ peee ' ae Schell 
oo cn ieee le Redtield 
C.F. Van Blankknstyn et al ............. do 
W. Lattimer et al ilisiiiieceldiiateal ie Barney 
FE TET EA ...Redfield.. 
EE EE RT ... Schell 
ETI CORR aa Redfield 


Amount paid 


157 


a) 


a 
. 


~~ ww 


o- , 
44 “. 
407 te 
oO. 79 
223. 6] 
O7G. - 


vi 15 
215. 18 
ih. i 
023. 47 
R13. RD 
025. 5} 
Qx®? 

346 > 
214. 07 
306. 65 
045. 53 


O10 60 
730. 02 
777.749 
42. 71 
230. 47 
165, 28 
580. 68 
x14 7 
252. 49 
750. 80 


930.15 
2 


“ 4 
B40. 45 
716. OW 
401i. 40 
126. 52 
193. 66 
O55. Ul 
136. 78 
$21.62 
35. | 

125 04 


h 4 >] 
95. 19 
t)s “e4 


Date of 
Washington 
order for 
payment 


Aug. 4, 1864 
Aug. 5, 1864 
Lug. Lo, 1864 


Aug 1. 1&64 
Aug. 1, 1864 
Al 1, 1864 
A ug. Ld, Ls64 


Aug. 12. 1864 


Nov. 17, 1864 
Sept. 14, 1864 


do 
™ pet. 2?) 1864 
do 
NOV 1, 1864 
(bet ® i RO4 
Vet 21, 1864 
(ect “1. [R64 
(ict 1. 1864 
Oct. 2s, 1864 
Dec l, 1864 
Nov. 25, 1864 


L864 
Dec. 30. 1864 
Dec. 24, 164 
Jan 4, 1865 


Dec. 24, 1864 
De “3. 1864 
Dec. 22, 1864 
Dec, 20, 1864 
Jan. 10, 1865 
Dec. 30, 1864 


Jan. 6, 1°65 
Jan 4, 1865 
Jan. 12, 1865 
Jan. 16, 1865 
Jan. 13, 1885 


Feb. 15, 1865 


Jan. 30, 1865 


Jan. 28, 1865 


_ 
4 
- 
~—_ 
~— 


1. 1865 


Feb. 16, 1865 
Mar. 21, 1865 
Mar. 14, 1*65 
Mar. 21, 1866 
Mar. 23, 1865 


ao 

do 

do 

do 

do 

ao 

do 
Apt 7. 1865 
Lpr. 8, 1865 
May 1, 1865 
Ap! 7, 1[RH5 
Apr. 8, 1865 


1R65 | 


Feb. ] a 1865 | 
l 


(Collectors 
and dis 
trict at 
torney's 
docket 
num bet 


ea 
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Collectors 
Date of for Date of and dis 


warding Washington | trict at 


statement to Parties. Amount paid order for torney 8 
Washington payment docket 
num ber. 
Mar. 24, 1865 lohn Hope NE iia : , ... Redfield e229. Sl Apr 10, 1855 =U 
Mar. 31,1865 John Hughes.. ee ee 647.0 Lpr. 18, 1865 x05 
Api 11865 C.?). Cochrane et al seenn cannes — 13, 846. 1 Apr. 17,1855 13 
Apr 11865 ‘T.N. Dallet a! hades Sa Schell 1, 618.4 May 1.1865 1036 
ti M Avery et al . Ree fiels } | io RIT 
Ss 1). \ ills et 7 cit io R71 
L.. Sampson et al ‘ ‘ i. 4 it x19 
S. L. Bush et al.. do bn, ti lo 76] 
et rere cle ~ ado R57 
Do eecees iLO ' io Yt 
pr. 26, 186 Do , ; . Schel l. 500 May 12. 1865 a2? 
r. M. Davis i eine de lo 533 
H. Lewis et al visietliaatiica do 51.47 May 16, 1865 749 
M 2, 1865 | "R. A. Withaus et al........... Redtield +, ORS, 69 May 22, 1865 162 
J. KB. Wellington et al Schell | ’ May 18, 1865 4 
\ia\ , 1865 lr. W. Evans etal sae ' . Redfield ’ Mav 20. 1865 se 
De . Sorby ado ” 
Un OT Ldamea Redf eld - ; do m4 
©. Cleveland et al...... . é is do BL 
1. Hen! be eneece cones do ao S69 
M = 1265 | M. Davis —_ , —— if  — 358 
Ma 27, 1865 Thomas Drew et al aia ..ao 08.46 June 14, 1865 870 
’ 1. Hartman etal : ;, do B64. 21 ilo S18 
W.Graydon etal .. ren Schel i4 do ase 
J. Seligman et al — —— Li, So6. | June 20, 1865 73 
june 5,1865 | R.A. Schnableet al... re 261.08 June 26, 1865 826 
june 6, 1855 (. R. Rechnagel et a: — .. hedtield 2. oo. Zl July 5. 1865 935 
June 23.1865 ‘Thomas N. Dale et al..... a 9.71 July 12, 1865 347 
July 21,1865  W.M. Richards et al ..... . do 2 1.65 Aug. 3, 1865 931 
SSS i Schell 4, 329. 1 Aug. 22, 1865 2021 
C. E. Borsdorff et al...... ;, — $39. 3 Aug. 18, 1865 2020 
J tl. 1865 I WW aArvouUurg, " ' — lL, 20a0 Ow ..410 . B37 
R. Fischer & Co Be Bee — lo 2, U4) v do : 908 
Aug 11865 F.H. Reiner etal...... ...Redield 461.62 | Sept. 18, 1865 352 
LD. Lane et al a , . Schell 4). oe clo . 203 
I. Cochrane et al do 8, 345.99 do ‘ 2023 
A. Iselin et al a | ode snes 1029 
F. Butterfield et al ... see — 139.8) | Sept. 22, 1865 156 
Aug >, 1865 FF, Cottennett et al seeeceoeene — a Z 5. ea Sept 23. 1865 1128 
Aug. 22,1865 A. Dennisson etal............ baobeenes Schell 1, 384. 05 ..do —_ 916 
‘ W. Moser chee one eeakuc .. Redfield 8.40 Sept. 22, 1865 1055 
L. O. Wilson et al al slices do : 3 xe ee 1762 
R. Schnabel) et al...... eonie ee 20. 35 do 1577 
Aug. 31,1865 | James Isler et al - ‘iii anita seni ac 1, 033. 16 | Sept. 27, 1865 540 
Do ; in ce al ila nial ac schell 974. 02 | Sept. 25, 1865 549 
A ee a Barney 716. 6 oe 2245 
Sept. 6, 1865 OE ITEM i, 61.43 | Oct 5, 1865 Fatata) 
J. Seligman et al...... seeesmoose Barnes |, 258. 85 ae 2263 
sept. 12. 1865 A. Moller et al...... peeee seeseoe sooo DCNEl! 205. 73 “ pt 30, 1865 917 
Sept. 15, 1865 Bb. Andrae etal séebanonee ‘ sii — 04. 44 | Uet 5. 1865 525 
C. W. Moore et al pececsesswocesoesdnl 1,932.17 Oct. 2, 1865 1016 
Sept. 21,1865 | E. B. Strange et al : a . 068.97 Oet. 21, 1865 2262 
| Rusch et al , _— : se sian en eee 444. 20 ect. 27, 1865 SOU 
sept 23. 1865 W.Crow etal . : : ...-. medfield 6. 45 Uect 23, 1865 1048 
Sept. 25,1865 | W.C. Allen et al je neeeneeiainben dlo «, 1600, 32 Te nmae 1132 
ict 1865 | J. Reuenthal et al Pmt ree oe Ne my le 2,345. 03 Oct. 27, 1865 355 
eee a 993. 35 | Oct. 21. 1865 2258 
Oct 9.1865 | H. J EERE ee : ...«- Redfield 730. 33 | Oct. 27, 1865 1539 
ct. 20,1865 | John Syz 2o00 connede eceeeecens et 226.04 Nov. 23, 1865 2204 
J. Benkard et al se ec : Redfield 1.147.738 Nov. 6, 1865 Sil 
Cre6, Ben wee | ice OOOOES OB OF ccccee cocece ces .. Barney. 17.94 Nov. 8, 1865 226% 
Ni 11, 1865 S. Guillaume et al ' seen Schell ., 46°. OY Nov. 28, 1865 2U21 
J. Seligman et al ..... sene Redtield 6,077.68 Dee 4, 1865 1402 
» B. BOGIES CB GEcucccecoccecouasecce: - Schell... 2 332.35 Dee 6, 1S865 ' 2030 
NO 11,1865 | D. V. Freeman...... : Schell . 07.65 Nov. 28. 1865 1093 
FPR OES eae . ..ao . 1. ye aii 530 
Dee... «os besebesncend seeos ... Redtield 2. 46 = 327 
a, [Cet GREE cncccsosadeumeocs Schell 1,438 37 nn 2024 
NO BB. SS | Gee Cie O68 GF cocccccennescescsccooell 3, 834.33 Des 8, 1865 -U22 
1. Arnold et al : See ee COSGbe Ceeee Redtield 7602, 46 Dex 9 1865 1506 
No 25,1865 | G. Hesasenbv etal ........ i tbnden eeneee  -_ 2,081.77 Dee. 12, 1865 1168 
W. Bauendah! et al a sah camel mainline — 3, 625. 39 do 1169 
Nov. 28,1865 H.Schundaff et al we une aeens ——~ a 107.659 De 9. 1865 1552 
FP. Duveter @6 GI .cccceccs ————— ee — 49.07 Dec. 19, 1865 1148 
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tinued. 
(‘ollectors 
Date of for Date of and dis 
warding — _.,» Washington | trict at 
statement to Parties. Amount paid order for torney s 
Washington. payment. docket 
num be! 
July 8 1864 | F. Victor et al aa, Oe pa eeee- ROdfield $1,041.63 Aug. 4, 1864 927 
— CS —E eee ..- Schell 2,422.73 Aug. 5, 1864 042 
RL RPE I Redfield. . 8,687.25 Aug. 15, 1864 64 
bao Fielding et al nis aiiaiadiliciente . Schell 191.36 Aug. 1, ld64 90] 
i ae i lili ial Redfield. 389.79 Aug. 1, 1864 763 
CO or See 223.61 Aug. 1, 1864 ROS 
Jul v. 1864 J. Loid beeeoe seedeos Oe 60 6Oheue i Schell. 1. 078. 59 \ ug. 15, L864 946 
EEE Ce ene do... 1,172.31 | Aug. 12, 1864 750 
J. - i do 704, 16 do BYU 
oe [oe Oe ft Ge, We , BID .cccocceccteccecocos ‘Redtield. 6,911.15 Nov. 17, 1864 348 
Aug. 28, 1864 s 1 Bliss diideieiae , satin — a 2,213.18 | Sept. 14, 1864 | SOs 
. B. Reise et al...... inansionatists ammwieam® 906. 66 do ool 299 
Sept. 3, 1864 “4 Nicol a tn al olin tease mis cil sila iat 1, 023.47 Sept. 22, 1864 | 792 
4 yy Gawtry new laid Perea 813. 85 do o18 
Oct. 6, 1864 Bour et al.. ediibbienbiinaite mastiadace’) Redtield 5. 025.51 Nov. 14, 1864 356 
Oct. ® 1864 4 Battorteta ES NET 1. 982.33 Oct. 28, 1864 718 
G. B. Reise et al ...... — .. Redfield 346.55 Uct. 21, 1864) OO4 
Platt & Bro...... si dealialal cacti Sed a 214.07 Oct. 21, 1864 79 
Robert Nicol ponnadotdeduben a 396.65 Oct. 21, 1864! 73) 
Oct. 11, 1864 ~ Mouhn peoscceccosncccesoces WEE 1,045.53 Uect. 28, 1864 1617 
Oct. 24, 1864 . Dord et al ial adalat do 5. 762.05 Dec. 1, 1864 1236 
Nov. 7, 1864 Ht . Bay 06 Gl. .cccces meeraricces ~  Y 561.45 Nov. 25, 1864 794 
Nov. 10, 1864 | S. Croo IR EET BIC i =— tape 1, 289. 23 | Dee. 21, 1864 1378 
Nov. 25.1864 | F. Skinner ob beanie need oh neemeled a 2 146.41 | Dee. 30, 1864 736 
Dec. 3, 1864 ge a cae Schell. » 249.76 | Dee 4. 164 2455 
C. Gignoux et al ...... ee A eRe har” i. 1.919.60 |Jan. 4, 1865 Dj)IR 
i chebebbbedde peesebhesoeses -..+.- Barney 730. 02 a cn 2250 
as a ee Ul 3. 777.79 | Dec. 24, 1864 2025 
. Payen et al nantes ésthn iene a © 342.71 | Dec. 23, 1864 2033 
‘. Lachaise et al . io 0. sbebbesaeoenl Bronson. 2. 230.47 | Dec. 22, 1864 290 
i rr ir Ms. senses deseebeteous Redfield .. 165.28 | Dec, 20, 1864 793 
eS FO, ene OB OF. ccccecthesecnccece Schell.. 1, 580.68 Jan. 10, 1865 528 
ESC TE my TNs Redfield . . 6, 504.37 | Dee. 30, 1864 356 
a en | wr. eee OGM... . cssenessonsons coun. . 2,252.40 |....do 2032 
a I, Oo i si cee panel Barney .. 750.80 ; Jan. 6, 1865 792 
I ile iin Schell.. 10, 563.53 | Jan. 4, 1865 511 
Dec. 20.1864 | D. M. Mellie et al .......... cccce..-. Reaheld 4,766.52 Jan. 12, 1865 82! 
i> is SD .necceccese ene ; Schell..! 2,479.94 Jan. 16, 1865 1262 
Oe Re dtield..| 930.15 Jan. 13, 1885 544 
157, 391. 23 
Jan. 10.1865 | W. Loeschigk et al ..........<«. ...- Barney 1,842.96 Feb. 15, 1865 2256 
ILS AIS CRA TT iil dee do 1,081.82 Jan. 30, 1865 2249 
ET ER AG eape Bi er Se hell. 314. 21 a 57 
ge SD OB OE . ccoccsce ensesseediioe 415.33 Jan. 28, 1865 856 
ee ee EE MAT yh SRLS t Schell 435. 74 | do R72 
er ee 2 re re ok ee... enkianes cameos Redfield. 567.66 | Feb. 4, 1865) 933 
i i SRE SN ie PRI i 964. 09 ata | 765 
Jan. 21,1865 | Thomas Monroe et al ................... a. 751. 29 PP cccenne 7m 
a i a i i -Schell.. 1,954.59 | Feb. 13, 1865 | 2615 
ek, “ee © SPE SEED awocnccccsocctoces ... Redfield. . 134.53 | Feb. 11, 1865 | R64 
AE AE CTR “SS ne RE ea Sp Ne Schell. 256. 26 | 879 
i ree . oc cuebee ... Redfield... 3, 623.37 | Feb. 16, 1865 | 556 
ee . 2 i, coc ecnens cednnsevbeebseas 3, 849.48 | Mar. 21, 1865 | 545 
Feb. 25, 1865 | H. A. Smythe et al .....................Schell 1, 716.00 | Mar. 14, 1°65 | 800) 
meee. F, BBRB 1 CX. POOR GEG cc cccccccccscces .«+-- Barney .. 707.75 | Mar. 21, 1866 9961 
E. Douglass et al sesimatindidctiennnaniaiel Redfield 126.52 | Mar. 23, 1865 “95 
NS Era eae OE ee ee R02 
oO , AEE re RE ae NTS He ---- Schell 1, 058. 90 . do i 902 
W. H., Scott et al pee eed ©8606666 000088 Red fic ld 136. 78 4 do (ewomee ROT 
a. = A OER aA — * 491.62 |... do oe R68 
H. * Murray et al do 5. 03 do R65 
ieee Schell 128 04 do 900 
L. Badinall ER a er ae ee Redfield 280, 04 Ss a4 
D oneee eid ets ome Schel °14. 61 Os cd 87 
Mar. 13, 1865 L. & B. Curtis et al . a Oe a Barney 1,654.51 Apr. 7 1865 R15 
W. Brunner Say ecvovecesesces sconce. ME 3,557.72 | Apr. 8, 1865 524 
4 a Redfield » 395.19 May 1. 1865 7 
.F. Van Blankknstyn et al ............. do 708.94 Apr. 7, 1865 314 
W pI OIE lo ko 6s cnnnccccdsééceus Barney .. 2,240.73 Apr. 8, 1865 2257 
ee Se Fe I Oc cccacccccscdcocscssecl Redfield . . 1,165.73 Apr. 7, 1865 787 
i Ms, SD GO Bs cccesncconcés sees Schell. 4,117.11 Apr. 10, 1865 877 
es a a el nn ehnae Redfield. 1, 137. 16 ey 796 


— 
ON ict CE i ae isieeineneeniaitiiesste 


Seumentnendiciehene «oe ee 


REDFIELD VS. BARTELS—BARTELS VS. REDFIELD. 153 


327 EXHIBIT C.—Schedule of refunds in the charges and commissions cases, fc.—Con- 
tinued. 


Collectors 
Date of for. Date of and dis- 
warding Washington | trict at 


i ° {mount paid " ' 
statement to Arles —s _ order for torney 8 
Washington payment docket 
num ber. 


Mar, 24,1865 John Hope et al ........... peseecees Redtield $229.51 Apr. 10, 1855 809 


I: A ST do... 647.05 Apr. 18, 1865 R05 
Ame. 3 Bee | Ge Be Seen GB Bic coccccccoccecosnce cox do 13, 846.11 ; Apr. 17, 1855 313 
Apr. 11,1865 | T.N. Dall etal yoenshesededeeee ences Schell 1,618.43 May 1, 1865 1036 
ih ci si ih cecsesncnemmaneees Redtield. . £35. 21 GO nccces Sli 

Ss DD Mills et al — 56 OS6666 660066 6OSO6S do 240, 21 do eee R71 
L, Sampson et al.. ~ digi det ot as denn ao... 465. 40 I i iat neni 19 

S. L. Bush et al...... ere =| Te SG? Looe Gl ouemas 761 
ITE eT eee » a odie do ln CD Racin cl ncieiinn R57 
ae i eae cll ec ‘aceemeue hi ees tes ty daca ao 0). U6 do ‘ R55 
Lpr. 26, 1865 Do .. Cubi a tlia dies meek ; .. Schell 1018.00 May 12, 1865 aa? 
M Davis , He be eteanceiin ee 1 611, 27 du 533 
i. Lewis et al...... Leossenenes , do 2,381.47 May 16, 1865 749 
May 2,1865 | ‘R.A. Withaus et al........... ' Redfield 1, 088,69 | May 22, 1865 362 
J.B. Wellington et al...... ee 1 329.77 May 18, 1865 45 
May ® Fh RF eae Redtield 0.70 | May 20, 1865 86? 
: Do jcneneentkonnnne .... Schell 793. 12 i’ tases 905 
Union Adams .. sees emnaee - Redfield 28. 19 . do seed B24 
BS I PE i a 2.48 . do : R20 
A. Henry sali FO en ay a eT Fee YS &69 
May = 1265 J.M Davis ee aan ait a ala allele do , j Ho. 44 are 358 
Ma 27, 1865 : ay > Drew et al.. sy ax: nial ini tania do.. 98.46 June 14, 1865 R70 
ii Tn. .cesstusnne annossadl 864. 21 eae 818 
wr Gravdon et tal s seeeoeeses we Schell ». 44 do — RAH 
J. SE er eee tN — ee 11, 856.95 June 20. 1865 753 
June 5, 1865 . A. Schnable et al. en do 261.08 June 26, 1865 826 
june 6, 1855 . R Rechnagel et ai ....... .... Redfield 2,334.21 July 5, 1865 935 
June 23, 1865 nee Si A iciinnitin ts denim eigen do... 179.71 July 12, 1865 347 
July 21,1865 | W.-M. Richards et al ...... :, do - 324.65 Aug. 3, 1865 931 
~ EEE eae ee ee 4,329.13 Ang. 22, 1865 2021 
be BT Eo nctccenscauabe Tee ae 1,439.33 Aug. 18, 1865 2020 
July 31, 1865 E Warburg sia tic a i el — , . Oe Ll, 232. 8 — amed aa7 
t. Fischer & Co... a 2, 041. 39 a 908 
Aug. 4,1865 | F. H. Reiner et al........... .... Redtield 2, 461. 62 | Sept. 18, 1865 352 
eS ee seed eee 5 5 ee es 2031 
J. Cochrane et al ... a tea shi din ee 8B, 345. 09 — ae 2023 
I A a a i Redfie ld 237. 24 — ‘poe 1029 
7, STO Ot cacecccacoadne ——— $39. 87 | Sept. 22, 1865 1594 
Aug. 5,1865  F.Cottennett et al...... pen@oesoeseces ced eotc 2,758.84 Sept. 23, 1865 1128 
AS, Tie BOSD | tie BOO Gn cc ccccocccocecceccos Schell Rf 5 ee eS 9146 
‘ W. Moser , Landes o eeeeee ...~-- Redfield 8.40 Sept. 22, 1865 1055 
L. O. Wilson et al — ee ee em do SO E—F—aE or 1762 
R. Schnabe) et al...... sabe ondtles scotia Eco 29. 35 |....40 1577 
Aug. 31,1865 | James Isleret al ......  euneesenns do 1, 033. 16 | Sept. 27, 1865 540 
Do eee ee 274. 02 | Sept. 25, 1865 549 
T. Cochrane et al wibeedcéammeeneaenes Barney 216. 63 Te asktece 2245 
Sept. G& 3500 | J. A. FIOOMOP 66 BE cece ccccccccccccccs Schell 1,361.43 | Oct. 5, 1865 BRS 
J. Seligman et al...... rere =8—<é=‘ mf Se 8 Fe 2263 
= pt. 12. 1865 ce i Schell 295. 73 Sept 30, 1865 917 
Sept. 15,1865 | B. Andrae etal ............ a ne ice 904.44 | Oct. 5. 1865 525 
Re BF eee 1, 932.17 | Oct. 2. 1865 1016 
Sept. 21, 1860 | B. B. Stramge OF Ol. ...2.ccccccccccess Barney 068.97 Oct. 21, 1865 2262 
| Be NR GE noccecnec tenia aie tinea Schell 444.20 | Oct. 27, 1865 x90 
 § & Fe #& — ff * ep Redfield °6.48 Oct. 23. 1865 1048 
Sept. 2s, 1865 fe nee ciediaaeieis do 2, 160, 82 I actin sith 1132 
ct & FF & 5 ESSER ane meaner —— 2,345.03 Oct. 27, 1865 355 
5 i AMMO GEG. coccnvccuccceconese coenes Barney .. 593.35 Oct. 21, 1865 2258 
Oct. 9, 1865 OR FE re Redtield. 730. 33 | Oct. 27, 1865 ' 1539 
Oct. 20,1865 Jobn | $6 eenesensaoousece Barney 226.04 Nov. 23, 1865 2264 
. Benkard et al. PO ee ee ... Redfield 41.147.73 Nov. 6, 1865 S11 
9ct. 27, 1865 7 Passavant et al ss taiten em ennai taints oo - DAFRCY .. 917.904 Nov. 8, 1865 2260 
ee EE Es .. Schell 2,482.60 Nov. 28, 1865 2021 
," Seligman et al ...... ccs :' Redtield 6,077.68 Dee. 4, 1865 1402 

5 fe ht enn en te Schell... 2,332.35 Des 6. 1865 203 
NO 11, 1865 D. a). oe nadine Sehell 07.65 Nov. 28. 1865 1093 
0 eee ‘ do .. ee Oe Lonel itneae 530 

A AN Se aa ee ne eR Redtield we. 46 en 327 
H de Gow et al invidtetiuneiadiiasn — i“ 1, 438 37 — 2024 
Pe EES  - 3,834.33 Dee. 8, 1865 2022 
Ea anno Ta .. Redtield 762.46 Dec. 9, 1865 1506 
i, Sk ee I iii ee do 2,081.77 Dee. 12, 1865 1168 
CP Eee mee 3, 625. 39 do : 1169 
mF ES EES Ee ae ee a = 107.59 . Dee 9 1865 1552 


PamPeeeet GS GF conden cence ndeccocese —_— 49.07 Dec. 19, 1865 1148 
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C, —Schedule of refunds th the charges and COMMIUBBSIONS cases, AC.— 


Continued. 


32 EXHIBIT 


.* ¥ 
{ oles Tor ~ 


Date of for Date of and dis. 
warding — ee ; Washington trict at 
statement to Parties Amount paid, order for torney 8 

Washington. payment docket 
bum be! 

Dec. 8.1865 L. Grossman etal...... seteedeus Redfield... #6, 553.85 | Dec. 22, 1865 1122 
Dec. °8. 1865 r. A. H. Renauld et = eee 5. 534 15 Mar. l. L&66 "OLS 

| 179. 702. RO 
en 2 ee | rn Mie fe wceecocecoson Schell 195.32 Feb. 7. 1866 1095 
July. 2,1866 | L. Maillard etal...... Barney 970. 75 | Sept. 11, 1866 1259 
| oe nr ee ||. ososccbeeseoesecs Schell $2909.33 Aug. 27, 1866 029 
Aug. 25, 1866 | E. Kaupe et al............ do 1, 089. 00 | Sept. 11, 1869 2367 
Nov. 21,1866 | W. Watson etal. _.Re field 2,362.42 | Jan. 24, 1867 812 

Nor. 2, 1866 | 1. Passavant et al ii Schell. 1, 220.79 | Dee. 15. 1°66 203 

ip PEED onc cnccenesceceecs Barney 177. 66 | Dec, 7, 1866 2255 
Din occcescnnaseebeeseesas do 689.18 Dec. 10, 1866 995) 
| Ce |. so ssneoeanoces Schell 638.59 ' Dec. 7, 1866 912 
EE EE ee Barney $79.82 Dec. 10, 1866 2253 
ee. 2 ri (il. £0. neccngeesesosscones Schell 1, 920 26 Jan. 21, 1867 799 
J. W. Schulten et al . sciitieatia a aa i 2. 761.52 Jan. 23, 1867 2364 
2 i sncescecenedesoessosases do 178, 35 Jan. 21, 1867 2°65 
ee i i, « cpengise eonsooacsoorsesosos do 2, 769.65 Jan. 15, 1867 1361 

25, 153. 34 
Og EE Redfield 432.75 Feb. 28, 1867 S11 
| MS CEE occ ccccscceccnesseéoons 490. 17 .. do 351 
di (nies pepenie poeeneeeoeten Schell 28.80 | Apr. 28, 1867 1037 
Se ©. en... .ncesneneennosesenseoeses do. 1,512.08 Apr. 17, 1867 353 
Ce © rn 0 Cl ccscs conececens cna conece do 437.50 Sept. 21, 1867 2366 
| V. Barsalow et al . ssiniinieehteliaaieniiieaidiuniie a RE looaull ésedwe L569 
[incu cheeses coccondbenoes do 046, 22 SP i sccee 527 
tM. ceeceeseanseieneie Barney... 182. 82 do 2248 
July 16,1867 | P.S. Hughes et al .............0.... Redfield 2,052.22 Apr. 21, 1868 542 
EE Re a a Schell ..| ee FE Ss 2333 

9, 046. 47 
Apr. 21, 1868 | B. Babcock et al .... .. Schell. .| 601.12 | Apr. 21, 1867 2363 
SE aos conedcesagnennbéeennt a 2, 935. 12 . do 2307 
fg OS ie do... 981, Ov . do “8 

4,517. 24 
Se Ge, SE F We ic SOMNOD OO Mie ccccccccoccccconcess Redfield 1,200.07 Aug. 28, 1869 946 
rr ee ee © es (Oe... .occcesets ccoscce Schell 370.29 Mar. 8, 1870 1360 
i i ene do 1, 921.04 ... do 1385 
spouts Hill et al.. ania do a 8 Se Pee 1362 
N.W oodcock et al.. do 4, 417. 61 ..do. - 1382 
r. Tomes et al Li niente weaeiinnth ..Re dfield ho F Fe rey 1379 
(7. eng <4 561.78 do 1377 
Feb. 12, 1870 | Charles A. Morlot et al............... Schell. .| 871.54 Mar. 18, 1870 1006 
Feb. 23,1870 | W. N. Woodcock et al ..... Redfield. .' 9,111.54 _ “Sede 1376 
Feb. 31,1870 | C. F. Hovey & Co., R. C, Greenle af etal Schell..' 730.37 Apr. 22, 1870 2027 
Ape. 6 1870 | C. RB. Baymare ot al......ccccccccccce Redfield. .| 1,297.85 Apr. 28, 1870 1364 
ey Oe 2 ae Sg BEE GEE sceccs ccocececcecce: Schell’ 5, 923. 3 do 2019 
Apr. 16,1870 | R.C. Greenleaf et al...... 22... cee0e- Barney. 984. 70 do 2252 
B. Babcock et al.... weeeeeda Bronson Se tenodilasees 292 
Apr. 27,1870 | C. Auffmordt et al . .. pesoeeeoneonens Schell 8,200.40 May 9, 1870 891 
May ‘28,1870 | George Christ et al............ .. Barney ..| 2,651.03 Oct. 15,1870 2246 
ee ee 6 I nw, nine. oe coneee cbnbes Redfield... 6,505.02 July 27, 1870 755 
June 16, 1870 ; George A. Fanshame et al....... ‘icénees 7,636.07 Aug. 1, 1870 712 
ee a ee Be I GR BE, onc cc ccoccc coccececses — he 2,055.48 | Aug. 2, 1870 1045 
July 7,1870| C. E. Basdorff etal.......... sarney. 1,345.89 | Aug. 4, 1870 2244 
8 ted field 3, 432.38 | Aug. 2, 1870 1139 
July 9, 1870 ig Loeschigk et al .......... .... Barney. 9, 284. 67 | Sept. 14, 1870 2216 
July 11,1870 | G. H. Kissell Soneneaseas Redfield. . 1,700.27 | Aug. 1, 1870 1129 
“4 F. Spaulding et al . petebiconsin inns > 708 05 |....do 1011 
i ne © es ML, «0. oso caseancnbeenness a 721.60 | Aug. 6, 1870 | 937 
og EE ee Redfield 1,528.72 | Aug. 6, 1870 1025 
ee ee © ae GRE, nn cc coccccncccencsoes Schell 904.44 | Aug. 27, 1870 | BRY 
Aue. 16, 1070 | A. PEMMets C6.) cccoce cs ccccccccccc: Redfield 187.32 | Sept. 29, 1870 1043 
A. Noel et al jeebboaeacedneotan we 500. 00 | Sept. 16, 1870 1129 
CL Ee eam alle 593. K3 | Sept. 10, 1870 365 
A, ky SOTO 6 ie Be EEE GB OE oc oc ccccccces ceccccces do 739.16 Oct. 21, 1870 1121 
Aug. 23,1870 ' C. BE. Habecht et al...............ces00- do 1,021.09 | Aug. 31, 1870 309 
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EXHIBIT C.—sS hedule of re funds in the charges and COMMISSIONS CASES, éc.—Continued. 


_ ~ a 


Collectors 
Date of for Date of and dis 
warding . en Washington trict attor 
statement to Parties. Amount paid order for ney s 
W ashington payment. docket 
num ber. 
S. GravGom, 06 Bh. cccccecccccccccecce Redfield. $5, 857.52 | Sept. 10, 1870 1162 
Bt. C. BOBUts OF O). ccccccccccccccseseses do... 326.30 | Oct. 7, 1870 1595 
Gh. oe Bets GO Gl. cccccc cesses cence do 176. 1¢ 1155 
Sept. 13,1870 | A. Parier et al. ......cccccsccccccccesece: do 1, 965. 838 | Oct. 13, 1870 767 
Sept. 20,1870 | E, Beck et al .......ccccccccccesccscccess do... 29 T? | Oct 7. 1870 1152 
OE eer see ao... 77i. 40 ON so ciind 1160 
W. Clapp o€ al... . .ccce ccccccccccceces Se hell 673. 12 GD «ccac 747 
Sept. 29,1870 | W. Loeschigh et al .... ......+---++.0--+: do. }, 014. 42 | Oct. 15, 1870 615 
W. Carter et al ... sn tile snetaslin teats Se 32.68 | Oct. 7, 1870 1593 
W. Loeschigh et tal | ip enannoeeedesesene .Schell.. 3, 389.35 | Oct. 15, 1870 2455 
PE OEE! FEET OOO do 1, 180. 96 | rare 1591 
Oct 7. OGOe | Be Ge Meee 66 GB oc ccccce cocccooceces do 62.50 | Oct. 21, 1870 1005 
Oct. 8, 1870 | A. F. Heyr et al................ Redtiek 880.36 | Oct. 22, 1870 | 1598 
Oct. 18,1870 ' J. M. Strong et al... ... .cccccccccsscccce: do 4068.82 ' Nov. 2, 1870! 1014 
John Sy kes, ir., et al seoesecne pec coeee do 1, 460. 04 a 227 
Nov. 17,1870 J.M. Bee be et — eee  —- 321.76 Dee. 2, 1870 R60 
meV. 36, 3600 | A. AFMONE O66 OB cocece cocscecocece coe Schell 991.85 Dee. 17, 1870 1560 
> CORO 68 GE -cccccocceccaceecouese Maxwell..' 66,270.96 Dee. 8, 1870 1123 
OU. Sr See | Se CURNNE GE Gis cccccdoceceoeqescoede Redfield. .| 4. 685.47 Ge . conus 823 
De G 1670 | FP. COmeMOSs O06 OE cccccc cocccccosccecess Schell 6,234.56 Feb. 3, 1871 1863 
De« O Bee | Pe We SOND OO GE cocccccccces< a a "08.55 Jan. 10, 1871 2934 
Wa ee BOO OR Gn cenccesscesesene : Redfie ld 2. 266.36 Jan. 16,1871 940 
Mar. 3,1870 R. Makin et al ............ —— .. Schell. .| 2,124.41 Mar. 22, 1871 1384 
192, 243. 19 | 
jam. 18, 1871 | G. B. Beeee OC Ol. cccccccceccce ......hedfield 293.98 | Mar. 1, 1871 S66 
Feb. 8,1871 R.Slimmons et al. ............. a = = Sf 4 OS eo 1167 
Mar. 10,1871 W.Bauendahl et al............... Schell 4. 722.53 | Mar. 30, 1871 1622 
Mar. 29" BG7S | FB. Buttress C6 OE ccccccccccces cocccececs: i 4,846.24 May 12, 1871 992 
Apr. 56,1871 W.C. Allen et al ..........-cccccnccccess do....| }, 023. 68 | Apr. 28, 1871 1828 
Apr. 26,1871 | A. Arnold e¢ O) .. 2.2.26. ccccccccecces: Barney 2,531.53 | May 8, 1871 2182 
May 6,1871 | W. Watson et al...............0...... Schell 6, 889.81 | May 24, 1871 1620 
May 24,1871 G.G. Sampson et al. ............e.+.0+0- do... 13, 262. 02 | June 13, 1871 720 
June 1, 1871 | B. Kaupe et al... ...... cee. coeceeece- Barney 1,090.81 | June 23, 1871 2214 
Sumo G&G, TGTE | Go RGREREE GB Gheccccccccceccescees cesons a 1, 815. 79 ON PeT SS 2215 
ume BG BGTE | W. PORTO C6 GB. ccccccccccccccces - Schell. 688. 79 | June 30, 1871 912 
Jume 34, 1871 | J. LARGE C6 Bl ccc cccccccccccccceces Barney. . 1, 156.88 July 21, 1871 217 
July 18,1871 H. Hennequin etal ...............-. ~~ 985.00 | July 28, 1871 | 2211 
G. H. Sampson et al .............-e Redfield . ih. SOR. SD foo Gs ecces 709 
eae Schell. 3,839.97 Aug. 22, 1871 1223 
Aug. 19,1871 | C. E. Borsdorff et al ..............---- Barney 109. 00 | Sept. 21, 1871 2187 
? Ar, Sn ir i... sscegstenene eneede Scheil.. 11, 690.29 Sept. 16, 1871 1538 
Dae, Te. Bee | i Oc ccncnasccconeseeses do 2,560.45 Aug. 28, 1871 993 
Sept. 18, 1871 *. OMMATG C6 GE ooccoccccccecccces . Barney .. 6,365.59 Oct. 2, 1871) 1605 
Sept. 20, 1871 a a nD GB GE ccocccesseoences Schell.. 8, 650.40 |....dO.... 1558 
Oct. 12,1871 S.Garvdon etal. ncaticieniidmaidiied i 7, 863.19 Oct. 30, 1871 1557 
i, Tl, ee i il ih do... 9,926.10 Nov. 1, 1871 1945 
Nov. 11,1871 | V. Fauche a Lac hane ‘et al.. sedevbcaneenes a 1 905.48 | Nov. 28, 1871 1806 
i hs DIT osccadasskadcanseannd  —— 7, 879.88 | Nov. 29, 1871 72 
Nov. 14,1871 W. Wataon et al ee = = 2—séé?”? 4,242.50 | Dee. 9, 1871 | 2240 
Nov. 10, 1071 | BR. Giimmememe 66 Ol. cccccccccccccescocces Schell. 3, 180. 36 do a 176 
125, i865. JO 
Sam, FA Tees | Coe BR. OB GE ccccce ceccceocescoocs Schell 4,758.98 Feb. 5, 1872 1984 
DD ccenancsnccencooscessosensees Barney 2, 059, 45 pe 2233 
i «i i allen Schell 4,129.39 | Feb. 27, 1872 | 1579 
TB BR GD eee a do 1, 462.32 | Apr. 1, 1872 1625 
Mar. 25, 1872 ED . asccececcesecesesecoesesous Barney 7,445.24 | Apr. 12, 1872 2192 
Ae. TE Bese | Be ARNIS GO Gheccccccceccccesoescese Redfield 405.75 May 10, 1872 713 
BED 00 600nes ceeeee seceee coseeoeses Schell 1, 901. 22 do 722 
TE nits tithing mieten eenends Gmenn banana — 1, 478. 74 723 
SE Ee do 7, 821.42 | May 15, 1872 1732 
May 13,1673 | F. Vietor 66 al. ..ccccccccccccscccccce: Barney. 4,518.08 | June 4, 1872 1743 
*, Owe® FRPP if? ere. do 1, 276.38 June 26, 1872 2186 
- 9» § PRK A FC eee > do 1, 093. 07 | July 15, 1872 2226 
DD, We SaOeeeO 66 GE. ccces cocccccccececoes Schell 1, 295. 98 SO accewes 1624 
PD DA Bee 6 dic PS Elec cacnccenccconsaoncscent do 315. 92 eine 1107 
a, 6. —Syry eee Barney 126. 54 a 2241 
July 5, 1872 | J. Rosenthal et al ..........ccccececess Schell , 501.91 | Aug. 19, 1872 2928 
is, i, Fee rer do » 804.62  Ang..10, 1872 2915 
eer GGe... concsnencsues aoe 418.68 Ang. 19, 1872 2925. 
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330 Exnipit C.—Schedule of refunds in the charges and commissions cases, &-c.—Con- 


tinued. 
Collectors 
Date of for- Date of and dis- 
wardin >. Washington trict at 
sephemant to Parties. order for torney's 
Washington. payment. docket 
number 
L. Heidenheimer et al ...... ee 6h $2,029.70 Aug. 10, 1872 2929 
TORE, Be. & Be Ee Bbc cccc cocces nomena Se FS Yeorr 2766 
EL, - 1 se aene sennonenene is 4, 015. 25 932 
i ne . se eeeemngwes  _ 1, 704, 30 ..do “O19 
July 9,1872 | H.J. Fairchild et al .................. Barney 5,159.19 Aug. 27, 1872 2°00 
July 26,1872 | H. Stursberg et al.................... Schell,. 0, 228. 00 ED ccnnec 198s 
Be PUREE GS Bho ccces ccccccnccnesce ..Barney..| Sete Ivo GP wcases 2202 
Aug. 10, 1872 | F. Reseh 66 Ol .. 0000 c.cccccccccccce cccce: Phiass 2,425.39 | Sept. 3, 1872 n. 8. 403 
Aug. 22,1872 | J. M.-Jones, J. M. Davis et al ..........- do. 8, 207.67 Sept. 7, 1872; 2788 
Bsoe, Si, SETS | Oe DUOMO GEO) ccc ccccces cecces coccc cece! 6,206.53 Sept. 23, 1872 1933 
Sept. 11,1872 | C. A. Auffmordt ...........2.eeeee--e- Barney . .| 5, 680.29 Oct. 28, 1872 2181 
Ee siatesiieiha asec 1,579. 72 | Nov. 7%, 1872 2238 
NE ees = =—=—hes 4,840.54 Nov. 8, 1872 153% 
Oct. 24,1872 | H. Stursberg et al...... : ... Barney 2,904.18 | Nov. 29, 1872 2227 
FO Se ee 8 Oe Seren 2195 
ae OD 3, 636. 90 | Dec. 11, 1872 2201 
Nov. 23, 1872 | L. Curtia et al ...... hear =D 3, 769. 33 | Dee. 14, 1872 620 
IN rer do 2, 835.95 | Dee. 19, 1872 2914 
EE EO . 469, 25 | ear ay 2920 
ee, DB BBGe | GC, Be BEATS ES GE. ccccccccecccccccces: Barney .. 369. 12 do ....... n. 8. 320 
Dec. 21,1872 | Thomas Slocumb et al. ................ Schell 2,489.27 | Jan. 31, i873 1814 
“ 11, 831. 84 
Jan. 4,1873 | Thomas Slocumb................. ...Barney.. 3,170.75 | Feb. 14, 1873 2234 
J.A. Fisher umediaad a, daa a 763. 90 | Feb. 10, 1873 2198 
J. Beukard, |e ail see setiie Re dfield.. 13,950.13 | .. = veneas 850 
ede oe a eee eee: Schell... 15, 580.06 |.... 801 
PEE... ... nrencnannebscl Barney .. 1, 135. ~ Feb. 4, 1873 n. 8. 338 
EN I MT AET Piiinn 2, 870. 53 |....do 31 
re BON SE aa ee 43. 83 Feb. 10, 1873 2199 
es ee ee F Bc, Pee cc coccocconcepocecons Schell .. 9,645.45 Mar. 5, 1873 | 1721 
ip lig ee Ea padenekenel Redtield 14, 921. 26 ie . odin 1660 
Jan. 13,1873 W. Watt et RGN PITS Kote te ee 9,090.08 Feb. 25, 1873 | 1403 
NE Ee en Schell...’ 5, 605.12 Feb. 27, 1873 | 1400 
Mar. 1,1873 | R.F need Ei ichebie stance maiednnll Barney .. 4,770.77 | Mar. 28, 1873 2197 
RS ft RR NR aR ere A Schell. .| 4, 332.31 | Mar. 22, 1873 1931 
| G. H. ‘Stuart cinemaan sami a 6, 253.05 | Mar. 18, 1873 1990 
EGGS i ccnuall 665.28 Mar. 28, 1873 | 1943 
Mar. 26,1873 | A. Rickard et al..........cccesceces: —_— eo 3,647.95 Apr. 7, 1873 618 
ee Eee | Bis Gen OB BE. cccnce conc ccccccscccecs Redfield . . 13, 792.71 Apr. 20, 1873 1613 
IEE: el ES a Racine ae Schell... 19, 944, 27 re 1628 
Bae, BE, SSeS | Bete TOWNE GEG ccccceccccccvccecese Barney .. 307.07 Apr. 29, 1873 2363 
J.S. Little et al...... enpasetiniiniaiae Schell... 2, 680.08 |....do...... 2926 
Pe, Te, Bere | Ws MOB GOGEE . oc. coccccccccccceccesess Barney . 2, 871. 83 May 9, 1873 n. 8. 327 
May 7, 1873 ee I nied 3,515.43 May 28, 1873 2808 
iO, a .aserennncuiaidiinnaniit ° “eae Gee Ge loco scence 2221 
June 12,1873 | A. Schnerwind et al...... dhe anal i 619.99 May 13, 1873 n. 8. 317 
June 4,1873 C. Pearson et al iiehnieealinenmniiaiacie ca i: 2, 542.7 I ae 2933 
wane 36, 2578 | FT. Casheume o6 0) ....2. coccecccccccesee OO: ce. 528. 49 July 8, 1873 2023 
RR EY aaa a 2, 893.25 July 10, 1873 1262 
ih  OORDOTEE GE GE . cocccccecccceccesscs do ...| 2, 973, 52 do. 2020 
June 28, 1873 | C. F. Van Blankensteger et ai ........ Barney. 291.54 July 19,1873 2620 
I oo cin enel pmbaiiainaaaniie do 2, 544. 98 ied ails 2621 
TD aiuibene ated ,obebesrensemenneel 4,364.27 July 24, 1873 030 
I el ne delile ual all ae 4,728.98 July 10, 1873 2922 
RS EE Se 368.71 , July 28, 1873 2454 
ee ee 0 ts COO... . ccccunesocodoonce a 2,846.69 Aug. 9, 1873 2364 
Aug. 5, 1878 | S. MolLcan of al .... 22.000 ccccce cecces Barney 5,029.06 Aug. 26, 1873 2220 
G. P. Naylor et al. seoeeceseerees senensBOROll.. 12, 066.17 Sept. 2, 1873 1635 
Aug. 18, 1873 J. COE SNS GEE, 389.93 | Aug. 30, 1873 n. & 321 
| S. Strahlheim et AE a ES Schell. 2,875.49 Sept. 1, 1873 2918 
E. ED neds cueemneuiiaieeibanenil a EE Canady winked 2367 
IE LT OO E Barney... i FF Se Perr 1186 
Sept. 12,1873 | C. F. Van Blankensteger et al..........Schell.. 1, 362.62 Sept. 24, 1873 2544 
RE BS EE ee 1,453.50 Oc , = 1873 626 
ee OB eee Redfield .. Se b hedceconnd 346 
Oct. 6, 1873 | William Branner et al .......... .Barney ..| 11, 298. 92 ne "15. 1873 n. 8. 390 
Nts ie AEs ue enna aceeeenesinaenenis en ae 814. 46 do 2721 
a ee © kr en Ge OE... coccusceseenocens Redfield. . 28, 299.76 | Nov. 20, 1873 928 
 ? ee © Oe Oe ONO GR DE . ccc cccecctscueccoes Schell .. 781.10 | Dee. 1, 1873 2265 
Oct. 27,1873 | W. Brand et al i isiectidpinidiieiniakbiaia eee Barney..| 4,340.84 | Dec. 9, 1873 2189 
re | cree Glee... sccctocecoes Redfield... . 2,701.95 Dee. 4, 1873 1122 
Ss ee 6 Ses EE OO Gi nteecccccccecouscee sects 1, 630.42 | Dec. 20, 1873 1722 


acetimmenminel 
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331 Exurpir C.—Schedule of refunds in the charges and commissions cases, &c.—Con- 
tinued. 


Collectors 

Date of for Date of and cdis- 

warding — a Washington | trict at- 

statement to Parties Amount paid order of torney 8 

Washington | payment. | docket 

' | num ber 
— — Ry 
Dec. 8,1873 | C. Dord etal...... pecceuase conecediie: $4, 127.83 | Dec. 18, 1873 556 
DO@cccece cece ' eee S, Te GP nocd <cacas 1236 
Dee. 30.1873 <A.S. Stone et al ....... shess cnbaen enue do... 16,721.59 | Jan. 9, 1874 2917 
Pe 0 Eee sites 2, 029.62 | Jan. 13, 1874 1381 
iD caenc contaneesssbacesdand Ee id 2,028.69 Jan. 10, 1874 1375 
° 274 999. 54 

Jan. 14,1874 | W. Lattimer 66 Ol ..ccc. cccccccccess. Schell. 274. 96 | Jan, 24, 1874 511 
Se © FFs CC lURR ere Redfield 1 328.90 Jan. 30, 1874 1402 
"SS § 2.4° \Q (eae See do... 2,627.22 Feb. 10, 1874 364 
Jam. 90, 1876 | Be BOMBS 66 G1 ccccce cocces cossceccccccesGOsc< 928.76 Feb. 16, 1874 S43 
am, € Dee | de Bn ae GEG ccoscocencoussnceneces  —_- 732, 37 no GD atines 556 
Feb. 10,1874 | H. Flietman et al..............-. ... Barney 998.23 Mar. 6, 1874 2203 
Feb. 12 1874 | C. W. Moree 66 Gl. ccccccccccccccces .. Schell 8, 603. 21 do .. 1809 
Feb. 10, 1874 |-F. W. Reiner et al..................- Redfield 3,936.85 Mar. 2, 1874 352 
ee le ee tg a. eens Schell 4,935.15 Mar. 6, 1874 1982 
oe, Ge |) gi, I i i ei Redtield 1 571.18 | Mar. 11, 1874 355 
mo «6 Sn FW ent cancdccoddes saaeeeened do $1,230.34 | Mar. 19, 1874 1614 
ii ann te cca tenia nti lila naan ie Schell. FS Se 1645 
Mar. 4.1874 W a Teo seccuscebs vebenieneaeias do.. 4 ee ee 1566 
A ai le ln ni nen aici i RS (ee Oso 1978 
Co. Wilson et al re ee =— R 8 ee eS 1224 
Mar. 20,1874 C.L. Recknagel et al. uiiiaiemenince a oe = 1,206.16 Apr. 4, 1874 198] 
" 8 OP 8 8 GG eG ae do... 284.48 <Apr. 8, 1874 2029 
T. N. Dale et al oe ere Redfield |) a Se 347 
S Gillian et a 583. 54 2026 
Apr. 1,1874 | H. Lewiset al ...... Deee ceeseoeeuercoes do 717.13 ‘Apr. 11, 1874 749 
Apr. 6,1874 George ¢ hris tet Bi. wcccc cocece cocces ...de 2,633.60 . Apr. 17, 1874 2622 
C. Payen et al 1ecsenewenseeneetoenns dea: }, 053. 27 es 2033 
Apr. 18, 1874 | C. Congreve et al....................] Redfield 4, 583, 53 May 11, 1874 1662 
—l ee sicesinet beeen 1, 453. 61 a 1724 
Apr. 16,1874 | L. P. Merton ....ccccccccccccccccce secee: do... 402. 46 vom 9 bee 1874 1807 
ED. nnads covcconpeocecesnsosneeoensounse Giese 2, 276. 70 1808 
Apr. 30,1874 M.A Sore ES a a ae ae Barney, 1, 729. 24 May 18 1874 n.& 315 
May 7,1874 | T. Pareavant et al............ eer  * 2, 443. 35 hs inihens 2034 
May 9.1874 C.F. Van Blankensteyn et al............ do... 1,696.64 May 22, 1874 2927 
i) SPCR GE scccneecvcccecesade sounde 2,830.12 May 25, 1874 1941 
July 14, 1874 I a cs do.. 1. 805. 62 July 31, 1874 | 1609 
Oy 6. ST, cnc ntemenaanods ee | CIES FY | ee ee 9157 
Ee eee do 1, 059, 40 . Po 2297 
Ch, ARGUS 66 GE cocece cocccs coccceccecO Bee: 2, 376. 22 July 25, 1874 1561 
oe Ete BEEN GP Ele coee ca cocces sil thiiiadinmence do... 2993.42 | July 31, 1874 943 
7; a Eisnccastocecannse concne cbt do.... 964.71 July 25, 1874 1739 
i a i a iniiet n et ne . «40  k i a en 1544 
RE ILS PAIL LON, do... ah, f Ce or, ' 2054 
ih Bk Sr EE Oils cetsuconccececenses Barney. . 957.15 Aug. 1, 1874 n. & 312 
ETE Se QQ F Be PRESETS 2247 
July 16,1874 , F. A. Spies et al ........... Titer - 928. 87 GD . cocces 2177 
iis EY GO Gh cconcecceseceseocouns  ——— 3, 002. 47 July 31, 1874 2892 
T, We MOOR Gi cccccecceccetcescocs cecces do... 3, 290, 23 » Mi wccasta 1535 
as i alias, icetirainy aerieiimeiaiiiile ini 2 306.69 | Aug. 6,1874 2044 
Gh, SNE ccoscconcenecesncee ceceee Gives 348. 50 | July 31, 1874 1976 
I OI, no neeneneeenmnne a 1, 015. 06 nel atinawes 1927 
LY =| ae .. Sener loued eeeeec 1815 
eee do... 833. 43 . Pe 1642 
SUly BT, 1B06 | We. BAMBOO GE. 0.000 cocccccccccs cececs — 1,101.81 | Aug. 12, 1874 2069 
RE EEE EOD TOE ae | 1, 231. &3 | eee 1634 
ee NO NOE _ 8 aa ee 1829 
is Em SAEED G5 GE coccceccccceccceseene do RS 8 eS Serr 1032 
RE EES ee =| l, 137. 86 Ge tncanne 1989 
Aug. 11,1874  C. L. Sharpless et al................ —- 1, 346.00 | Aug. 21, 1874 | 1994 
re’). § FF (ff gree eT ..Barnes 1,639.71 | Sept. 3, 1874 | n. 8. 397 
I OO Schell 19.98 | Sept. 15, 1874 1211 
I. Forstmaun et al.......... pecceceee Barney 1, 254. 09 | Sept. 14, 1874 | 2204 
EE AON Schell B48. 32 yO Ue ‘ 1979 
PT" Se § §F % (¢ ow eee a 1, 270.57 | Sept. 25, 1874 1950 
Aug. 21,1874 | H. B.C latlin et al. SNE Se ere / See 5), 371. 68 | Oct 8 1874 1563 
Oct. §, 1876 | EX. F. Gpamiding O6 Bl .cccccccccccccccccssGO.c. 6,771.29 | Oct. 24, 1874 | 2985 
A. R. Wetmore et al .... sia do  F ee ee 1632 
Do Seren eee -Redfie ld > Fae. Bet, od woncene 1649 
H. L. Pearson ‘et O ncichuiicaeiaminmiinie a... 4S ew 1609 
Deo OPO =U 2, 470. 72 (EE 1640 


Cr, WH, Satan G0 OE 0 niccecsncccecteonss i 1, 636.24 | Oct. 28, 1874 | 1982 


Date of for 
warding 
statement to 
Washington. 


i 


24, 1874 | 


Nov. 4, 1874 
Nov. 30, 1874 
Dec. 12, 1874 
Dec. 14, 1874 
Jan. 77,1875 
Jan. 27, 1875 
Mar. 18, 1875 


Apr. 19, 1875 


Oct. 14, 1876 
Oct. 25, 1876 | 
Oct. 26, 1876 | 
Nov 1, 1876 | 
Nov. 13, 1876 | 
| 
Nov. 16, 1876 
Nov. 24, 1876 
Dec. 1, 1876 
Dec. 13, 1876 
Dec. 18, 1876 
Dec. 20, 1876 
Jan. 6,1 77 


ceeeemeeeetieeemnmen nee 
o 


VS. 


REDFIELD 


tinued. 


Parties 


ee... vcenhenbenaneeces Schell $1, 852.18 | Oct. 24, 1874 
F’. M. Peyser et al ....... Sindh i nian on 1, 017.37 | Nov. 11, 1874 | 
a do.. 5,412.62 Nov. + 1874 
I ae 54.04 | Des , 1874 
PCE seccncncecoeseecece Barney 730. 22 | Dee. 28 1874 
IE I, «tno. ce eean anbbocenoens Schell 2 297.46 | Mar. 6, 1876 
EE NN, aE .do 375. 62 | Mar. 22, 1875 
J. Good band et al upptndedtisienessseaneul do 332. 59 ON alia 
EE IIE LOL OO TTT do 731. 24 do 
I ELLE AN — 665. 27 acl tas 
ES le eae es aa We re Redfield. .| 1, 344. 21 OE ii ie 
J. Ackeret al pebeneues cabedesoeones Schell 1, 980. 62 
See... . wenenctebeosesanh sane 3, 192. 23 .. do 
EE eee ees 7,498.09 | Apr. 24, 1875 | 
i ST GP GE pcocne cccdhseconee set Redfield . . 6,374.75 | May 6, 1875 
EE a eee ee 5, 465, 15 SE accciameia 
Ps IED acccccccensccdacsccoccooces do 4, 504.73 | Apr. 30, 1875 
17 ‘178, 240. 24 
i, ne ee... pecpineeeeuna Redfield. . 943.66 May 6, 1875 
rr Tr — we 11, 390. 69 | Apr. 30, 1875 
i ile MED OO GB cc ccccscccces ..Bronson.. 5,183.22 May 6, 1875 
I ae oe we wis ill Schell 193.55 | May 22,1875 
GE, 04 senenooebe ‘ . do 2,621.26 | May 6, 1875 
i) i OC Ml cocenes conede neues Barney . 443.07 | May 2, 1875} 
ere Redfield 1, 952.96 | Apr. 29, 1878 | 
EEE Ey ee apr do. 7, 378.46 | June 21, 1875 | 
EE IE LT MT I do 2, 340,52 | June 19, 1875 | 
ec ROE . . nec ccnceetosecoe secate do .. 115.13 . do | 
CE ER ee re Bar ney. 274. 23 | June 14, 1875 | 
T. Exvgieston et al. (Bulle tt, * Robins & Co.), 3, 610.49 | June 10, 1875 | 
Redfield. | 
EE Ee re Schell 2, 370. 86 do . neeece 
EOE ES ee rere do 223. 60 | May 22, 1875 
I do 9 211.48 & clo 
—_—_—_— —— 
46, 453. 15 | | 
7 ne... «4 acucesmemausenenl Barney 1, 450. 64 | Nov. 22, 1876 
eR ES ae Redfield .. 2, 446.84 | Dec. 7, 1876) 
EE Ee PES 3.707. 41 | Nov. 29. 1876 | 
ne ican inte iin iat do 4. 593.36 | Dec. 6, 1876 
RT Barney 630.16 | Dee. 4, 1876) 
C. Pearson, survivor of U DD wéinmameed do.. 222.60 | Dec. 6, 1876 
G. H. Ellery et al . eS hl 3,594.00 | Dec. 9, 1876 
LS EL EELE TRAE ASE -Redfie ld 1, 485. 35 | Dec. 14, 1876 
I a as eal do , 8, 272.34 | Dec. 9, 1876 
i MEE con concoecnévoceseel a 10, 760. 58 | Jan. 15, 1877! 
EE «cen cabsbebusneoeeds Barney | 1, 432. 59 | Dec. 19, 1876 | 
a Redfield. .| 8, 341.74 | Dec. 4, 1876 | 
P.S. Hughes et ae Barney 780. 08 | Dee. 15, 1876 | 
B. Andrae ESS eer eee ene do 418. 32 | Dee. 28, 1876 
REE a CT oP Re he Ce do.. 757.75 | Dec. 15, 1876 | 
rn Or... ssusensoos Sc hell | 1, 846. 73 | Deo. 16, 1876 | 
L. Heedenheimer et al................ - yd vol 1, 860. 65 | Dec. 29, 1876 | 
OCTET EOE | 804.70 |} Jan 4, 1877) 
, A Naef et al ellie .Re Pre a 3, 832.61 | Dec. 30, 1876 
OR OD 00. cdncece. vacsene do 20, 211.95 | Dec. 21, 187 
ES AE OES NAS do ® 658.46 | Dec. 30, 1876 
W. H. Horstmann et al................Schell../ 1, 656.46 | Jan. 15, 1877 
CE ee. ae Barney .. | 1,017.72 | Jan. 8, 1877 
i iE adds ncocedtanssgeos edi ive 2,718.81 | Dec. 28, 1876 
L. Rosenfield et al...... iiseies didapeieensibiet nents do 2, 957. 56 | Jan. 8, 1877 
iis E> NED OB GE cccccccccccess Redfield 34, 412. 87 : Dec. 29, 1876 
T. B. Coddington et al .... or Schell 34,098.57 | Jan. 4,1877 
W. Lerechign 06 al... .ccccce Redtield 23, 598.93 | Jan, 13, 1887 
ie re eR EE occocsnedcosbnens Barney 2. 058.45 | Jan. 12, 1877 
"182, 689. 22 
E. Sully et al., survivors of W. Lattimer & ~ 926. & Jan. 31, 1877 
Co., Barney. 
C. F. Van Blankenstey RSG -ecoseus Barney 1, 299. 92 | Jan. 29, 1877 
i , 


LEE SL LE A ETE 


BARTELS-—BARTELS 


VS. 


Amount paid 


260. 86 


REDFIELD. 


EXHIBIT C.—Schedule of refunds in the charges and commissions cases, &c. 


Date ot 
Washington 
order for 
payment. 


. 31, 1877 


—Con- 


Collectors 


and dis 
trict 


attorneys 


docket 
number. 


1534 
2931 


3007 


3012 


n. 8. 404 
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33 Exuisir C.—Schedule of refunds in the charges and commissions cases, &ce.—Con- 
tinued. 


Collectors 


Date of for- | Date of and dis- 
varding Washington trict 

“ ~ a Parties Amount paid. order or attornevs 
Washington payment. docket 


| number. 


Jan. 17,1877 | W. Brand etal ....... indies inion Redfield $7,789.72 Feb. 12, 1877 1670 
en, Tek ee 0 dae ciinn6ocdendd beeees Ceseenenece do. . 14,901.14 Feb. 23, 1877 1592 
W. Sturgis, ir., et al....... ey 10,072.19 | Feb. 27, 1877 1554 

W.-M. Bliss etal ...... a 1, 345.23 | Feb. 20, 1877 | 1821 

Th, See CE cduie pencvas eheons. eesedbes 206.44 | Feb. 23, 1877 | 1615 

SN ® ,€F © 80 =e ee Pe = 4,228.29 Feb. 20, 1877 | 757 
A. Agmer et al ...... oni Glee aiedinaen — i 2,292.59 Feb. 23, 1877 875 

T. Drew et al hen sah an iialeiatie — 1,195.10 | Feb. 27, 1877 1851 

PT OS Eee do 8. 857.23 | Mar. 7, 1877 1747 

A a ee! 4. 52 i a 2475 

i, Ep ss nic caneen re” 241.14 ca dain aie 2274 

6 EEO OTTO: =| nm 671. 89 | Fel. 27, 1877 1935 

We 6 is Ee, BINS nenicasanaedens ot do 6, 537.27 | Mar. 12, 1877 2489 

‘ H. A. Ackerman et al. ................Barney 1,076.58 | Mar. 7, 1877 2184 

E. Unkart et al nbd tibetsnneeneddiaaee 1, 196. 42 |....do 2237 

H. Henschen et al ...... ee, Se 2, 237.10 | Feb. 27, 1877 1729 

] SR 9 -@RFA*  £4£e¢F * Eee =| 1, 125. 49 do Sa 1844 
i, HE Ce niesenninmacecedennet Barney 1,999.15 | Feb. 21, 1877 3014 

lan. 31,1877 George Bliss (C. C. Landon)............ Schell 12, 570.63 | Mar. 13, 1877 | 2480 
,. WS £28 5 (5 Se eee ponerse Redfield.. 1, 608. 26 | Feb. 27, 1877 1165 
Ch BRIO GR Elle cons canececetseocanooses a 1,641.57 | Mar. 16, 1877 | 1748 

87, 785. 31 | 


a4 Defendants’ Exhibit, No. 2.—Mareh 30th, 1885.—J. M. D. 
Errata, to he attached to General PR. qulations, No. 63. 


Collectors and other officers of the customs will please correct the 
copies of General Regulations No. 63 sent them, as per errata, hereafter, 
Viz: 

Page 5, 16th line from top—* tariff duty and the” should be, “ tariff 
duty but not the.” 

Page 5, 17th line from top—for “ deducted therefrom,” read “ abated.” 

Page 6, 6th line from top—after “ by gauge” insert “and weight.” 

Page 9, 19th line from top—*“ remedies” should be “‘ remedy.” 

Page 15, 29th line from top—after “and transportation,” insert “ ex- 
cept in certain cases, see ‘ freight and transportation,’ page 22.” 

Page 22, in the third paragraph on ‘‘ Swiss goods,” in the second line, 
strike out “ place ” and insert “ country.” On third line, same paragraph, 
after “ seaport ” add “ of another country.” In seventh line, same para- 
graph, strike out “ place” and insert “ country ;” and at the conclusion of 
the paragraph add, “ in pursuance of their original destination, as satis- 
factorily proved.” 

Page 22, last paragraph, on “ freight or transportation,” in the fifth line 
strike out “‘ whether” and “ the same or,” so as to read, “to another port 
or place in another country.” In the eighth line, same paragraph, instead 
of “shipped” insert “ forwarded;” and in the ninth line instead of 
™ transported ” insert “ exported.” 

Page 23, on third and fourth lines from top—strike out “or Glasgow, 
or Cardiff, or Londonderry,” so as to read, “ from China to Liverpool, &e.” 

Page 27, 27th line from top—for “entry” read “ landing.” 
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335 Page 28, in the second paragraph, third line—strike out “ posi- 
tively known to the appraisers; ” and in first line, third paragraph, 
strike out “ not to be allowed unless,” so as to read “ never more than the 
actual discount exhibited on the invoice ;” and at the close of same para- 
graph, after “ allowed,” add “ but in no case to be allowed where it will 
reduce the invoice value below the actual foreign market value of the mer- 
chandise at the date of exportation to the United States.” 
Page 29, last line on page—for “two cents and one-sixth of a cent,” 
read “ one cent and one-half of a cent.” 
Page 47, the paragraph on “ gunny bags” to be stricken out. 
Page 57, 6th line from top—for “ is to be,” read “ are to be.” 
Page 66, 11th line from top—after ‘ merchandise,” insert 
brought.” 
Page 80, 12th line from top—for “ 1846” read “ 1843.” 
JAMES GUTHRIE, 
Secretary of the Treasury. 


“ when 


TREASURY DEPARTMENT. 
April 16. 1856. 


Defendant’s exhibit No. 3.—For identification. April Ist, 1885. J.M.D 
N. Y. superior court. 


PETER A. H. RENAULD, EMANUEL ) 


E. Francots and Groree F. W. | ¢ : 
eeheiaamor | Summons for money demand on 
BARTELS . : 


/ eontract. (Com, not ser.) 
against 


HeMAN J. REDFIELD. 


To the above-pamed defendant : 


336 You are hereby summoned and required to answer the complaint 

in this action, which will be filed in the office of the clerk of the su- 
perior court of New York City, at the City Hall in said city, and to serve a 
copy of your answer to the said complaint on the subscriber, at his office No. 
60 Wall street, saidicity, within twenty days after the service of this sum- 
mons on you, exclusive of the day of such .service; and if you fail to 
answer the said complaint within the time aforesaid, the plaintiffs in this 
action will take judgment against you for the sum of five thousand dol- 
lars, with interest from the Ist day of November, one thousand eight 
hundred and fifty-three, besides the costs of this action. 

Dated New York. October 20, L860. 
W. H. Dickrnson, 
Plaintiffs’ Attorney, 60 Wall Street. 


Defendant’s Exhibit No. 4.—For identification, April 1st, 1885.—J. M. D, 
N. Y. superior court. 


HeMAN J. REDFIELD, 
ads, 
PeTeR A. H. ReENAuLD, EMANUEL E. FRAN- 
cois, and George F. W. Bartels. 


- Notice of appearance. 


‘ j 
en ao ee eee” 


Str: You will please take notice that [ am retained by and appear as 
attorney for Augustus Schell, the defendant in this action, and demand 


re 


- 
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~ +, service of a bill of particulars of the plaintiff’s claim herein, and a 
337 copy of their complaint upon me at my office in the U.S. court 

<2 7 . aa é ‘ ~ . + . y 
buildings, Nos. 41 and 43 Chambers street, in the city of New York. 


Yours, K&e., 
JAMES I. ROOSEVELT, 
Attorney for Defendant. 
To W. H. DICKINSON, Esq., 
Plaintiff's Attorney. 


Defendant’s Exhibit No. 5.—For identification, April 1st, 1885.—J. M. D. 


The President of the United States of America, to the justices of the 
superior court of the city of New York, greeting: 
We, for certain reasons, being desirous that our cireuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause commenced before you, against 
Heman J. Redfield, defendant, by Peter A. H. Renauld, Emanuel Fran- 
cois and George F. W. Bartels, plaintiff, do therefore command you, that 
the record and proceedings in the said cause you distinctly and openly 
send to the said circuit court, at the city of New York, on the fifteenth 
day of April, A. D. 1861, as fully and amply as the same are remaining 
before you, by whatever names the said parties may be called therein, to- 
gether with this writ, that our said court may cause to be further done 
thereupon, what of right ought to be done. 
! Witness, Roger B. Taney, esquire, Chief Justice of the Supreme Court 
we of the United States, the 12th day of April, in the year one thousand 
eight hundred and sixty-one. 
[L. S. | EK. DELAFIELD SMITH, 
Defendant’s Attorney. 
KENNETH G. Wuite, Clerk. 


| 338  Defendant’s Exhibit No. 6.—For identification, April Ist, 1885,— 
J. M. D. 


U.S. ecireuit court. 


PeTeR A. H. RENAULD, E. E. FRANCOIS, AND 
Geo. W. Bartels 


Us, 
H. J. REDFIELD. J 


“er SOUTHERN DISTRICT OF NEW YORK: 
The above-named plaintiffs come here into court and by W. H. Dickin- 
| son, their attorney, suggest and give the court now here to understand and 
be informed that heretofore, to wit, on the 20th day of October, 1860, 
last past, an action was commenced in the superior court of N. Y. City, 
according to the laws of the State of New York, and the rules and practice 
of said court in such case made and provided, in favor and in the name of 


' the said plaintiff against the defendant herein, upon and for the same cause 
‘ of action hereinafter set forth, and the summons therein was filed in the 
clerk’s office of the said court, on the day of , 

ae 


o9dl 11 
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That the defendant afterwards, by J. J. Roosevelt, attorney, duly appeared 
in said action, and such proceedings were thereupon had, that afterwards, 
and on the day of April, in the year of our Lord one thousand eight 
hundred and sixty-one, the said action was in due form of law removed by 
writ of certiorari for further prosecution and trial into this court, accord- 
ing to the act of Congress in such ease made and provided, and the clerk 
of the said court did thereupon return the said writ with the 

summons aforesaid, and did file the same in this court according to 
339 the course and practice of this court, which allegations and sugges- 

tions the defendant does not deny, but admits the same to be 
true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 

' And the plaintiff, according to attorney aforesaid, complain of the 
defendant herein in a plea of trespass on the case. 

For that whereas the said defendant, on the 20th day of October, one 
thousand eight hundred and sixty, at the city of New York, in the south- 
ern district of New York aforesaid, were indebted to the said ‘plaintiff 
in the sum of five thousand dollars, lawful money of the United States 
of America, for money before that time lent and advanced by the said 
plaintiff to the said defendant, and at the special instance and request of 
said defendant, and for other money by the said plaintiff before that time 
paid, laid out, and expended for the said defendant, and at the request of 
the said defendant, and for other money by the said defendant, before that 
time had and received, to and for the use of the said plaintiff, and being 
so indebted the said defendant, in consideration thereof, afterwards, to wit, 
on the same day and year, and at the place aforesaid, undertook, and then 
and there faithfully promised the said plaintiff well and truly to pay unto 
the said plaintiff the said sum of money in this count mentioned, when the 
defendant should be thereunto afterwards requested. And whereas, also, 
the said defendant afterwards, to wit, on the same day and year, and at 
the place aforesaid, accounted, together with the said plaintiff, of and con- 
cerning divers other sums of money before that time due and owing from 
the said defendant to the said plaintiff, and then and there being in arrear 
and unpaid, and upon such accounting the said defendant then and there 

found to be in arrear and indebted to the said plaintiff in the further 
340 sum of five thousand dollars, of lawful money as aforesaid, and being 

so found in arrear, and indebted to the said plaintiff, the said de- 
fendant, in consideration thereof, afterwards, to wit, on the same day and 
year, and at the place aforesaid, undertook, and then and there faithfully 
promised the said plaintiff well and truly to pay unto the said plaintiff the 
said sum of money last mentioned, when the said defendant should be 
thereunto afterwards requested. 

Nevertheless, the said defendant (although often requested, &c.) has not 
yet paid the said several sums of money above mentioned, or any or either 
of them, or any part thereof, to the said plaintiff, but to pay the same, or 
any part thereof, to the said plaintiff, the said defendant has hitherto 
wholly refused, and still does refuse, to the damage of the said plaintiff 
of five thousand dollars, and thereof the plaintiff bring suit, &c. 

W. H. Dickinson, 
PU ff’s Attorney. 
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Defendant’s Exhibit No. 7.—For identification, April Ist, 1885.—J. M. D. 
United States circuit court, southern district of New York. 


HeMAN J. REDFIELD ) 
ads. eae Ple 
PETER A. H. RENAULD, E. E. FRANCOIS, -_ 
and George W. Bartels. 


And the said defendant, Augustus Schell, by E. Delafield Smith, his 
attorney, comes and defends the wrong and injury, when, &c., and says, 
that he did not undertake and promise, in manner and form, as the 
341 said plaintiffs in this suit have above thereof declared against the 
said defendant, and of this he puts himself upon the country, and 

the said plaintiffs doth the like, &e. 

EK. DELAFIELD SMITH, 
Defendant's Atty. 
To W. H. Dickrnson, Esq., 
Plaintiffs’ Atty. 


Defendant’s Exhibit No. 8.—F or identification, April Ist., 1885.—J. M. D. 
United States circuit court, southern district of New York. 
P. A. H. RENAULD ET AL. ) 
vs. > 
HEMAN J. REDFIELD. 
Sir: The particulars of the plaintiffs’ claim in this action are as fol- 
lows: 
For excess of duty paid under protest upon merchandise imported by 


the plaintiffs in the following vessels, viz : 
RENAULD, Francois & Co. 


From | From 
Name of vessel. what =~ - Name of vessel. what mae & 
port. | oe port 
| 1853 1853. 
WUOMIER cacccecececacccesces Havre ..| Jan. 3 | 342 Havre............ ..-+-| Havre..j;June 4 
DT ccdnbenemmesuaceees - Feb. 2 BEND coocccccceeses - a 6 
MNEE Ecoccs coecccccoesecces ” va © POE ccccccccecseceocsesess - - lé 
Splendid ..........-«.... secs ™ " * || Carolus Magnus. ............ - “s - 
BARD conccecceces cesees cacees ” - OE BERD ceccocccccccoscdsens . " ve 
BUDO. cocaee cocece coseccces: "9 ” BD EWU BOccccce cccccccccesccs " - 22 
RONGORE cncccecccccocesces cc a Hi * 8 CRBIOEE .ccccecccccce —— ” | July 5 
Iddo Kimball ............... % BOE Gee, BREROES. cocccccccccces ” , 2 ae 
EAMGBNSEE.. 00000 - cccccescesecs se “ 28 || Tewpes ...... rencanepeceton - | Aug. 15 
Wm. Tell...... secccccececees 7” SE SE RED cnncce cacceecceconss - = ae 
BRRO TUG coccoccececececces: ” ” TF SUERR TORTS. ccccdcccccecce: - . = a 
John Spencer ....... peccooes ” April 18 | Heidelberg .............++.-. - oe - 
Mascongus .......+--.- secnce ” - BD 0 Gee. BE. FOR. cccccccccces — - ae 
BEBUGEED cic0es cccccs coccnccs “ 1 «FE BD cccccecescee sedenebennd 2 is. si 
EAMO .ccccccccccccescoecesocs| _ ieee Shs. | ee a | Sept. 3 
Orlando ...... pceeecercee coes ' ”  — ss BOD GRRE, . coccce cccccccccess ” | - 5 
Corinthian ........++++-.+++- | . BF I BORIOR, .onccc cccccccccccecces ” Pie 
EEEER . . ccce cocccececccerse * May 9 | Hope Goodwin ........... — 1 r « ™ 
Cromwell .......cccccccoces > “8 16 Elvira Owene ..........«++-- ” | " 
Germania ...... 2 coccceccooee ” ” | DUMMBMONE . cccce coccccccececes | * . = 8 
Admiral...... obecsccceoeces 4: BD Ff RRGROEET .c0ces coccee. peceses | Havre ..| Sept. 26 
BEET scsbancecoonseseceses * June ; | Harvest Queen.............- a | Oct. 3 
WE ccuntineprdnncesodtind ” “ 5 | Harvest Queen.............. ; ; - 
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From From 


Name of vessel. what | . mat Name of vessel. what a 
port. | arrival. port. arrival. 
ini one | summaries sinaieniblaadiae 
| | 1853. 
BOPORMIST ccccce cocccces cocece Havre ..|; Oct. 17 
PTD cance cenkbeseseecooses 9 ** 18°53 Warehouse entriee—Cont 'd. 
BOUtR AMSTIOB.coccs coccseccs - = 20 1855. 
Constitution ....... ecccccces wi | Nov. 11 || dehm Benson occ. cccccccccces Havre. | Feb. 17 
at i: VTE cockwovcccoce " m ™ 2 Dl nbecapenbbecdacesoeia ” . 26 
oo Eee " | “ “* | Emma Lincoln .........c«--. = ™ 25 
Empire... 22. cccccscccssseces “e fF 8 RIOD occ ccccsccces soos ‘a March 24 
VRRORREO. coces cccccccocece cs a . FD Mp écbccncconsccneses - “s 27 
Maid of Orleans.........-..- - " ©: FE Cen oan -coneneecvocesce ae oe 31 
Tease Bell. ..cce. cocces cocces , “s ” ©. BERBCORS. ccccccccccccce cocce $n April 10 
1853. RT  — seed - ' 17 
Bt. Demis .ccccceces peceececece , tt 2 ¢« =o - 
AVANCE ....0000--eeceee se: 1 ” Oe i ee Sn noccene cvensees ' . “ 9] 
I i ai ace eeneel os “ 28 || Comfederation......ccccecces - oe os 
John Wesley .......-.---.--- fe ae ie ee iedaes cocceecesess " u 25 
Connecticut. .......0....-..-. o Ben — ll ", oo & 
BEcctin ces cecce, cocctene m fee = 2=6CCUUC CD _pegeemeenpenees May 8 
Art Unies. .ccoccccccccccecss ve ce ”ti«(“‘«‘«‘“‘ RR “ + , 
Art Union....... eR ae 21 . St. Nicholas ..... eneenennces “ 
1854. DL on oscnscececeseoness ~ 
Susan E. Howel ............- - Ses ee aad. bbnbocosessctonoas ' 12 
emp ~ageae. ocecces cocces ” & 1 Me tropolis papoesesensecocces | ” on 
 ssgees iectbenesnes m ” tell “ 22 
R.C, Ww a ” © OD EE 0d. coccoccccsccecs ‘ttn Bow 
iteseersescnse Neeeee cocoes ” Feb. 11 Sf eee - 23 
Trumbull ....... ieneee esonce m a OD fh As OF cD cocccnccocose - Tien ” 
PE. sscadetaanneone bese a. ™ Se i CD n+ -teetenonccdeoont " | June il 
EE OND codhboadedeccees on aaa (sR “ " 7 
DT dicescdkades esobebe " March23 | Wm. Skinner... ....ccccccces: " ” 19 
CROERBOERS . ccoccsccccccces: ' De tf PED Kckeccoeeesones cases - m 20 
J. Bell.. sdeccosesececes - April 3 _ PR ccencce coescusens ' oo Re ae 
W m. Nelson. tii icbencened - . he 1 mm ” " 22 
SSDs ccscccesces sgoneeeces we ~ He nry | “ie ReaeanpaneNtette. ARENT “ “ 
i neianigteheeecebons “ ' es OEE ccnccccceunncss seeenebonne - 2% 
John Wesley..........---.-- 4 7 F TTEEE oo0es p enecceccces pinecones ; 27 
BaP. Me etcccncovnsecncces “ RE Ee ohcds: 4nenenn tbancenscssciemeesooss Jaly 3 
Joseph Holmes.............. - - "ll ds M. a a * 6 
MCATOPONAR.cccccccccccccss, “* . DB ccncsas cooscececocccslecesoeeces " ” 
Milwaukee........ 200s coccecel " OD OF BORER SOF cccece cqcccnees: | eseceooes “ 27 
BBS HEE cccocsdacoccceses - ee ee acon cuscenccecsisces s acinniniishe a 30 
Challenge ........0.--- | ¥ ** — * 11 || Joseph Figh......cc.cccccccsloccces ces Aug. 22 
343 Sarah Park............ | Havre ..| May 11 || St. Nicholas .......ccccce cee: leeeoee eoes Sept. 3 
Heidelberg.......<----| - . DF SEE ciknd’ euenieneésebntainceciames " 14 
TRG . ictimeapebancoooones 7 “a > 2 re... sccoetoabions S ndiinainmaein ss 15 
Northern Belle.............. ‘Pi. a are a ee 
M. Livingatone...... .ccccee- ! om ae TERR RI RIS ; * 24 
OCMMRDOTEREE scccce-cocccccce: “ o Se .° sescessseensenes lnoeveune hn = ” 
ZATICH .ccccccccccccccccccess | o © BB hse BARE GaGOR 2 ccccccccccccces lo eccccccce rig 7 
WB ccésescéccepec assceseo! “a a: <n 1 2 Pe. ceeeeveseeensionsebeanes Oct. ] 
EREEE caccccesesaeceneneses ei * =D I ARBOR BIOWESR. ccccccccccces | ccccccccce| Oct. 4 
IID. nciinueiisin winston senoes m July 28 ” - scinebeveiienelalieiiiiai 6 4 
OSEWGN « coccedccecovccccss! 70 “6 ae i IE. ccésoosenseesace peacensosel 17 
DBI cocencsconce cocnes - Aug. 12 TN. iis edemindiies Lepeoe meee ™ 17 
Delaware ....... bbotdooubooe | - “ 26 || 344 ~emaened pueeosecoslooesdesess Uct. 22 
SS eee eS i OR RTRRRESR See . = 
sy Oe GO Ge DD. cdcecocecces 19 | J. M. SMevsics sabdnoudbeoee . deeoneheniin 29 
BEOERINIB. ccccc ccccccce cece. Oct DF PD cdscccccnswcusces: canthecssaneees Nov. 12 
Flora McDonald ......... - - fy 8 eee oocencees 16 
AOR Ea ss - _ IN. isn teeennesmndinnend nied ” 23 
Wm. Laytone .............-- | we ~ Ze Be esdenencsensens leatsuetaee i Dec. 3 
DEED occccccesocosccess o — Mary DD scccenadconesclenosebsons ' 7 
i ME dsesedeeoconcccoes a: 9 ws ES ETE, ED TRAAE ” 21 
Edgar Stringer..............| "9 ar 2 nL, <i nce eecnebhes ecnoebeens PP 22 
Str. ~“ REED cccoenecoseocos< " SS “ 22 
pbnccoce ecccce coccee! #3 ” ¥ EE oe ” 22 
Canv a ‘Bac Rp arieeseseecoocs - “0 i ™ 24 
DOOREMOED.. cones cccoces cess | ' Dec. 2 
PUGEED 200 cncescovcccceccss he: , Consumption, 1855. 
PEE. os: + eccbes jeacecce: Be ™ 18 
BPG coccecccseve ecccce cccce| oh a i 7 a re ..... sesclesedeseeos Jan. - 
Rents: . coeenceoeoecoes | . 1855 Dn. ene enneoonaisannesaenes - 10 
a a a oe 18 
Warehouse entries. DTT, ‘inh wn cienendeostoatsobines - 22 
| SD COD cxcoccoccccecccslessoccces: Feb. 3 
Sertathion ce paabecece: Havre,’55 Jan. 6) Havre...... CEERI SMS ta “ 9 
PGE «206005 voovece pil iene “6 We SO i o 13 
Aboy Langdon...........-.-- 7 ees VS SRCIRRE CejarTS ae 
i od cncdieneeeseenns * a 2 ee... neecetsloomaccoess | March 23 
St. Bermard. ......c..00cceee- o a iS serena “ 694 
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From 
what 
port. 


Name of vessel. 


Coneu mption -- Cont'd. 


Adelaide Metcalf.....<...««:; | 
Northmane......... latina itis hci 


Coa ee, © a dhooeelsceccoeses 


Gov. Hubbard ...... pavesneseanee saad 
DD. csene coeds send 
New York 


“ee eee ee @ © 


rd ah non oceeaneann nininenaitniiaiininds | 


Leo "eee eee ee weer er eee eeensrereae +e ee eeeneaeee 


Martha Ann ......... peansdolecsocsooes | 


a a esaceesedmedinns 
SOG, EAVUGR ccccccec cocesceoes 
Hebe ©. oes 6OOO60 6 0OS0 6 O86 sees 


“ee ee ee @e 


Delphos nee 
PE. . casecenesbeoneatenneemmaoutn 
CORMOSEIOER.. « ccce cocce cosccteleoecoecees 
Mercury 
Cee wesccesnecouss ee ee 
Melazzo.. silat ieee ae a See 


—*e*ee een eee eee eeen ee ee ee ee ee 


ee ee eee eee eee eee ee eee eee ee 


RA NaI «ain: aciisaunn: etapa mined aden 
II a i nen pinnae aie 


Havre eer ee ° 
in, De Ce. . scancsncoessasleeenenoeout 
ch, Ee We ee. ccccceccesccenntoesesoooen 


Warehouse, 1856. 


Quaker City. ...ccccccecccces 
Jan van Brakel......... woces|seeeeecees 
ROR SOEGEc cccconc es 


“wee eee eee eeeeeaen FTF ee ee eee 


eee ee eeee 


eoeeeee evr ee eee eee Fe ee eee eee 


pe 
Caprobert . oseeesceeosonans eneoosecene 
EO ec cnsnene 
F. A. Palmer 
Havre... 

Switzerland 
Germania a 

Zz 


oeeeeeeeenene ee eeeeeee 
“ee eee ee ee 


“*eeeweee ewe eeweneaeenl lr ee ee eee ee 


; ‘lar: i ‘B. W illiams a 
J.H. Ryerson .... 


7 utfredy 


ww eeeen eee 
*“eeneeeeee 


“eee @eeeen eee eeeeeneneer 


“ee eeeen ee enener een en eee 


a 
Fleurian de Bellevue........ 


“eeee tee 
“eee eee eee 


“eeeree® 


NN ois 
Fairtield ... 
BR ici ain tne enenneanebaeonaunnen 


eeeseteee eee eee aee 


eee ee 
Uncle Toby ..... seceees wcecelecorcesees 
I nin ain niin iil) 
Ravenswood, “lost & re. 
ceived C. Warren’ 
Zurich 
B45 ComieGePatiel ..ccoccoclococccosce 
Hemisphere. .. 
Gh. 0. Fee cooececouce easnnta 
CCORGTRR. ccc coesccecne ceeseebsleesececoss 
i Pa. .. sssssenenenis — 
re ee 
Harbinge 
Lincoln, W “diet 
Joseph Grice ......... deccess 
ir Or > pencndneseasauleet seccess 
Vaucluse 
Bonito ... ; 
© A, PORT cccccccccccescess!scece ecces 


“see eweeeeee eee wae eee eee He 


eee eeen eee 


“weet eeenenee 


Date of 


arriv 


1855. 
March 28 


April 


May 


June 


Feb. 


‘sé 


June 


al. 


—— 
2 © 


© -~3-}-]-1to = 


Ce ee 
two © 


From 
Name of vessel. what 
| port 
Warehouse—Cont'd. 

Ere a eee geen eecoooeees 
Young Republic ............. covececees 
Dh + .ctiuepeemennbies seaunane 
SII « nn. dbicininn copiecsieiited didesniiinael 
PE. 0.000 cocceceeeasooconeseleosstonn ‘ 
I iaitiian «ii nineteen ntti el aiid 
BEOTY LMCTOUS .ccccocccccces pecceccee 
a ai atta lll Deine acne 
R. D. Sheppard’ saudi iets 
nn dn eee nn: ciicienls ee 
I i inne |. ecccocece 
laa aciien on dicinte aelins eelinl EE 
Th ccesncnssensoeousewenennen nin 
Se .ccoce seaet snecoesoel 
al iin el ccccelscecececes 
Rattler pecan casececounes A ey 
E. Hamilton pasiinneennatie leeecaeees 
AE SS aaa ee seni — 
EE GE SA gE EE 

DI, sscoencssenensemecsetenses wee 
Van luse SOSOS 6OS6 CO 6660060 06 Leoeeeese 66O8 
NS iit ine ile eeeininmees satinndal 
Wm. Tell.:... nmin hemes aia 
i PD . ncn aueusanedunel send 
Te ance eam: ire igcaia 
Helle spont iniiainens onecwieiaaiaedd 
I nk i ie een nmin Dain weil on 
BN nail ouside pdneinieiin s inetinniea ' 

Consumption, 1856. 

IED, 1 pcanccosneecnentebene — 
Nennphat neaenceceesuounanbeans 
EE: ED SEN. as 
FOES DL acnes 
iT, « ccnencensceckensiemnel ina 
Express TeTTTELTITiTTTTT Thre Tree ee eee 
I ,esebeeos doesn 
0 FOE SSEEEESSE SLE LAE 
Wisconsin SO ceSees + eesesleceseeeeess 
DT i . . «commie a teem — 
TE ene aes slosacedntins 
Marengo. ob ccaeneseeeoesseianuin 
en | eae aes 
Io. «nia nents siesdétnusion 
Flying Childers cecoceaggolecosunoone 
ar re! ES seecoes 
I ee ae 
Dt. oon. ceeecosebeeeenenl seeces 

a sasescensoesensianeeeeae 
Nie hola: - ae goeceseslaaaneen - 
en sumeceencocensenean eecesecees 
Dn. . .. ssssemsnedeenanennn 
Ticonderoga...... sans canta 
Zenophon ...... poccececccee|scoccooses! 
CORRE CIRY . «ccc cccccc ccccccloesooesens 
L incoln W ebb. eeeeeceooe eeesecees 
REP CEE TT neceeseos 
Dois De Julho... peceoeasstonsesoames 
I i nnn nee nine medias senaseetn 

a seces 

Ts niencne ceenmecaneeeaielenmemmael 
TT eee 
ORO COP cccccccocecesecosieoocsesoos 
iii a aa daieliinee meena niin 
os os os os ees eemmciieieel lil emai 

D> « seadinecesocasionneaned abeecce — 
PGES once coescceceesceneceenennedn ‘ 
EE a FE MEE en 
en seeseneces 
SD +. ss ons enema Neoenee sees 
0 ene: aa ited 
BORED cc cc ccccce coccceccceoslovessens ee 


Date of 
arrival. 


1856. 
July 5 
sé 7 
28 
Aug. 4 
a 
Sept. 1 
13 
ll 


Dec, 5 


‘ 14 
24 

June 16 
2 18 
25 

28 

. 29 

21 

| Ang, 13 
0 

Sept. 26 
Oct. 2 
9 4 
13 

16 

Nov. 10 
+ 21 
as 


oe 


a 
A 
ee 
&* 
ps 
a 
a 
e 
ee 
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From From a 
Name of vessel. what ne Name of vessel. what a we 
port : port P 
346 Warehouse, 1857. Warchouse—Cont'd. os 
857. 
Red Rover ....20--0000--+++-Jeeweeesee- Jam. 3 Ff Ramhd .ncccccccccccccccccccccicosececces Apr. 16 
DT tcuchiinedaaescocedisendcousse i? 1 Sn dcncegecoudonns cocedasuesedes “ ll 
iD dirunueuiuegebecdoucdinécssesecs RR Oe. Seer 17 
CE ae - = RR ae 20 
eee © wide as T © BUD conseccenscocdsooscedoseosoesens 23 
Wy oc PEREREREEED ccdoceccoccclecwece coce ae 
Notre Dame des Victoires...|.......... ae Consumption, 1857. 
DD chriihitntaidinn Cunnsdtbieeeoeoes ae 
VO overddcccccccccscccccfuccccceces Mar. 20 PPEDUEED cocnce coccccscoccececdoosonc cess Jan. 16 
BOR covddccccceccccccccccciccoccccccs Apr. 3 || Cienfuegos .............cccee|eoseeeses Feb. 9 
Revolution ...... penniecoiniienttinddes ” Ts nts etndedseoben ssinainsatil oe 24 
tintin cn aaguteibh séedice coos coe = DF REGIE cocccccccceccccccces-coccccess Apr. 8 
CO EE Se 7 ie 22 a PD ccncncneuscoceensnoeses " 
TD ciiuvnnenenaidacec: didineoceve: oe 15 


Defendant’s Exhibit No. 9—For identification, April Ist, 1885. 
J. M. D. 


Monpay, January 11th, 1864. 


The court meets pursuant to adjournment, and is opened by proclama- 
tion. 


P, A. H. RENAULD ET AL. ) 
v8, ‘4 
Heman J. REDFIELD. } 


On motion of Mr. A. W. Griswold, ordered trial. 

JURORS SWORN: Robert 8S. Walker, Walter S. Jarvis, Joseph How- 
land, Moses Furst, John B. Stetzler, Jacob Lammant, George Whitely, 
Sigismund Rosenblatt, Leon Von Collum, Robert Grant, John Z. Wes- 
tervelt, W. T. Boyd. 

By consent of counsel the jury find a verdict for the plaintiffs in 
the above cause for the amount,with interest, of the excess of duties 
paid under protest on more than two per cent. commissions on all im- 
portations, specified in the bill of particulars in this cause from the Conti- 
nent of Europe except Paris, and on more than one or more than one and a 
half per cent. commission on importations from Great Britain; and a like 
verdict for the excess of duties paid under protest on the importations from 
the Continent of Europe specified in the bill of particulars in this cause 
upon charges above those set forth in the reports of Isaac Phillips, ap- 
praiser, dated October 13th, 1856, and of the several subsequent dates, 
the amount in this cause to be adjusted by the clerk of this court or his 


deputy. 
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Defendant’s Exhibit No. 10.—For identification, April Ist, 1885.— 
J. M. D. 


Circuit court of the United States for the southern district of New York. 


P. A. H. RENAULD ET AL., 
vs. 
HeMAN J. REDFIELD. 


In pursuance of an order made in the above-entitled cause on the 
eleventh day of January, in the year of our Lord one thousand eight hun- 
dred and sixty-four, by which, among other things, it was referred 
348 to the undergsined to adjust the amount for which judgment shall 
be entered upon the verdict in this cause and to report thereon to 

this court with all convenient speed. 

I, R. E. Stilwell, to whom the matter was referred, do report, that I 
have been attended by the counsel for the respective parties, and have 
taken .and examined the testimony offered in support of the plaintiffs’ 
claim, and do find that the plaintiffs are entitled to judgment on said ver- 
dict for ten thousand three hundred and fifty-eight 4°, dollars. 

Dated the 17th day of February, A. D. 1864. 

All which is respectfully submitted. 

R. E. STriwE.., 
Dep. Clerk. 
Wma. H. Dickinson, 
Attorney for Plaintiff. 

A copy. 

JoHN I. DAVENPORT, 
Clerk. 


349  Defendant’s Exhibit No. 11.—For identification, April Ist, 1885. 
J. M. D. 


Copy of judgment roll offered in evidence by defendants, but excluded by 


referee. 
U.S. eireuit court. 


PETER A. H. RENAULD, E. E. FRANCOIS, 
and Geo. F. W. Bartels 


ra 


vs. 
H. J. REDFIELD. | J 


SouTHERN District oF NEw YORK, 88: 

The above-named plaintiffs come here into court, and by A. W. Gris- 
wold, their attorney, suggest and give the court now here to understand 
and be informed that heretofore, to wit, on the 20th day of October, 
1860, last past, an action was commenced in the superior court of the city 
of New York, according to the laws of the State of New York and the 
rules and practice of said court in such case made and provided, in favor 
and in the name of the said plaintiffs, against the defendant herein, upon 
and for the same cause of action hereinafter set forth, and the summons 
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therein was filed in the clerk’s office of the said superior court. That the 
defendant afterwards, by his attorneys, duly appeared in such action, and 
such proceeding were thereupon had, that afterwards, and on the 
day of in the year of our Lord one thousand eight hundred 
and , the said action was in due form of law removed by 
writ of certiorari for further prosecution and trial:into this court, according 
to the act of Congress in such cases made and provided; and the clerk of 
the said superior court did thereupon return the said writ with the 
350 summons aforesaid, and did file the same in this court, according to 
the course and practice of this court, which allegations and sugges- 
tions the defendant does not deny, but admits the same to be true. 

Wherefore, let the further proceedings and trial in this action against the 
defendant be continued in this court. 

And the plaintiffs accordingly, by their attorney aforesaid, complain of 
the defendant herein in a plea of trespass on the case: 

For that whereas the said defendant, on the 20th day of October, one 
thousand eight hundred and sixty, in the city of New York, in the southern 
district aforesaid, was indebted to the said pl: intiffts in the sum of five thou- 
sand dollars, lawful money of the United States of America, for money be- 
fore that time lent and advanced by the said plaintiffs to the said defendant, 
and at the special instance and request of said defendant. And for other 
money by the said plaintiffs before that time paid, laid out, and expended 
for the said defendant, and at the request of the said defendant. And for 
other money by the said defendant before that time had and received to 
and for the use of the said plaintiffs. And being so indebted, the said 
defendant, in ‘consideration thereof, afterwards, to wit, on the same day 
and year and at the place aforesaid, undertook and then and there 
faithfully promised the said plaintiffs well and truly to pay unto the said 
plaintiffs the said sum of money in this count mentioned when the defend- 
ant should be thereunto requested. And whereas also the said defendant 
afterwards, to wit, on the same day and year and at the same place afore- 
said, accounted together with the said plaintiffs of and concerning divers 
other sums of money before that time due and owing from the said defend- 
ant to the said plaintiffs and then and there being in arrear and unpaid, 
and upon such accounting the said defendant then and there was found to 

be in arrear and indebted to the said plaintiffs in the further sum 
351 of five thousand dollars of lawful money as aforesaid. And being 

so found ip arrear and indebted to the said plaintiffs, the said 
defendant, in consideration thereof, afterwards, to wit, on the same day 
and year and at the place aforesaid, undertook and then and there faith- 
fully promised the said plaintiffs well and truly to pay unto the said 
plaintiffs the said sum of money last mentioned when the said defendant 
should be thereunto afterwards re juested., 

Nevertheless the said defendant (although often requested, &c.) has not 
yet paid the said several sums of money above mentioned, or any or either 
of them, or any part thereof, to the said plaintiffs, but to pay the same or 
any part thereof to the said plaintiffs the said defendant has hitherto 
wholly refused, and still does refuse, to the damage of the said plaintiffs 
of five thousand dollars, and therefore the plaintiffs bring suit, &e. 

A. W. GRISWOLD, 
Attorney for Plaintiffs. 
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And the said defendant, by his attorney, comes and defends the wrong 
and injury, &e., and says that he did not undertake and promise in man- 
ner and form as the said plaintiffs have above thereof declared against him, 
and of this he puts himself upon the country, &c. Therefore the issue 
above joined is ordered by the said court, to be tried at a circuit court ap- 
pointed to be held at the city hall of the city of New York on the 3d Mon- 
day, October, in the year eighteen hundred and sixty-four. And now at 
this day, to wit, the eleventh day of January, 1864, being as yet of the 
said October term, 1863, before the said justices at the city hall of the said 
city of New York, came the said parties, by their attorney, aforesaid ; and 
the said circuit judge before whom the said issue was tried has sent hither 
his record had before him in these words, to wit: 

Afterwards, that is to say, on the day and at the place within 
352 contained, before Wm. D. Shipman, esq., judge of the said circuit 
court, came as well the within-named plaintiffs as the said defend- 
ant, by their respective attorneys, within mentioned; and the jurors of 
the jury whereof mention is within made, being summoned, also came, 
who, to speak the truth in the matters within contained, being chosen, 
tried, and sworn upon their oaths, do say that the said defendant did un- 
dertake and promise in manner and form as the said plaintiffs have above 
thereof complained against him, and they assess the damages of the said 
plaintiffs by reason of the premises at the sum of $10,358.25 over and 
above their costs and charges by him about his suit in this behalf ex- 
pended, and for those costs and charges the sum of three hundred and 
twenty-four ;4%, dollars. Therefore it is considered that the said plaint- 
iffs recover against Heman J. Redfield, defendant, their damages aforesaid, 
by the jurors aforesaid, in form aforesaid found, and also their costs and 
charges of increase by the court now here adjudged to the said plaintiffs 
with their assent, which said damages, costs, and charges in the whole 
amount to ten thousand six hundred and eighty-two ,,°, dollars. 

Judgment signed this 17th Feb’y, 1864. 

R. E. STILWELL, 
Dep. Clerk. 


(Indorsed:) Vol. 3, page 208. U.S. circuit court. P. A. H. Renauld 
etal. v. Heman J. Redfield. Judgment roll. A. W. Griswold, plfts’ att’y. 
Filed Feb’y 17, 1864. 
353  Defendant’s Exhibit No. 12.—For identification April lst, 1885.— 
J. M. D. 
Copy of satisfaction of judgment offered in evidence by defendants, but ex- 
cluded by referee. 
U.S. eireuit court. 
P. A. H. RENAULD ET AL. ) 


aginst > 
HeEMAN J. REDFIELD. } 


Satisfaction of judgment. 


City AND County oF NEw YORK, ss: 
Satisfaction is acknowledged between P. A. H. Renauld et al., plaintiff, 
and H. J. Redfield, defendant, for the sum of ten thousand six hundred 
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and eighty-two ;%5, dollars. Judgment entered in the judgment book of 
the said court, the 17th day of February, one thousand eight hundred and 
sixty-four. 

Wm. H. Dickinson, 


Acknowledged before me the 7th day of April, 1864, by Wm. H. Dick- 
inson, one of the attorneys for the plaintiffs in the above action. 
R. E,. StruwELu, 
Deputy Clerk. 


(Endorsement :) U.S. circuit court. P. A. H. Renauld et al. v. H. J. 
Redfield. Satisfaction of judgment. Wm. H. Dickinson, plff’s att’y. 
Filed April 7th, 1864. 


(Endorsed:) U.S. circuit court, southern district of New York. George 
F. W. Bartels et al. vs. Constance C. Redfield et al., executors, &c. PI’ffs’ 
and def’ts’ bill of exceptions. 

(File-mark.) U.S. cireuit court. Filed Sep. 30,1887. Timothy 
Griffith, Clerk, 


354 Supreme Court of the United States. 


ConsTANCE C. REDFIELD AND FRANK B. REp- ) 
field, executors, &c., of Heman J. Redfield, de- 
ceased, plaintiffs in error, 

vs. 

GEORGE F. W. Barrers, Peter A. H. ReE- 
nauld, and Emanuel E. Francois, defendants in 
error. 


Assignment of er- 
rors. O.S. 1596. 


Afterwards, to wit, on the third Monday of October, in the same term, 
before the justices of the said court, at the Capitol in Washington, come 
the said plaintiffs in error, by Stephen A. Walker, their attorney, and say 
that in the record and proceedings aforesaid there is manifest error, in this, 
to wit: That by the record aforesaid it appears that the judgment aforesaid 
in form aforesaid given was given for the said defendants in error against 
the said plaintiffs in error for the sum of $51,302,45,, whereas by the law 
of the land judgment ought to have been given for the said plaintiffs in 
error against the said defendants in error, and if judgment should have 
been given in favor of the said defendants in error and against the said 
plaintiffs in error, then judgment ought to have been given for the said 
defendants in error and against the said plaintiffs in error for the principal 
sum of $14,394.95, with costs found due to the said defendants in error 
from the said plaintiffs in error without interest ; and if judgment should 

have been given for the said defendants in error and against the said 
355 __— plaintiffs in error for the said principal sum, with costs with any 
interest, then judgment for the said principal sum with costs ought 
to have been given for the said defendant in error against the said plaint- 
iffs in error, with interest on said principal sum from the time only such 
principal sum was ascertained and so found due. 
And the said plaintiffs pray that the judgment aforesaid for the error 


gy 
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aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that they, the said 
plaintiffs, may be restored to all things which they have lost by occasion 
of said judgment, &c. 
STEPHEN A. WALKER, 
Att'y for PUffsin Error. 


356  (Indorsed:) U.S. Supreme Court. Constance C. Redfield & ano., 
excrs., &c., of Heman J. Redfield, deceased, plffs. in error, versus 
Geo. F. W. Bartels et al., defts. in error. Assignment in error. Copy. 
Stephen A. Walker, United States attorney, attorney for plffs. in error. 
Room 50, P. O. Building, New York. Due service of a copy of the within 
is hereby admitted. New York, Oct. 13, 1887. Marsh, Wilson & Wallis, 
attorneys for deft. in error, per A. W. Griswold, counsel. To Marsh, Wil- 
son & Wallis, esq., attorney for defts. in error. Filed Oct. 13, 1887. 


357 Supreme Court of the United States. 


ConsTANCE C. REDFIELD AND FRANK B. ) 
Redfield, executors of Heman J. Redfield, 
deceased, plffs. in error, 


Joinder in error. O. S. 


vs. . 
GEORGE F. W. Bartets, Peter A. H. 1596. 


Renauld and Emanuel E. Francois, defts. 
in error. 


And afterwards, to wit, on the third Monday of October, in said term, 
the said defendants in error, by Marsh, Wilson & Wallis, their attorneys, 
come here into court and say that there is no error to the prejudice of said 
plaintiff in error either in the record or proceedings aforesaid, or in the 
giving of the judgment aforesaid. 

And they pray that the said Supreme Court, before the justices thereof, 
now here, may proceed to examine as well the record and proceedings afore- 

said as the matters aforesaid above assigned for error, and that the 
358 judgment aforesaid, in form aforesaid given, may be in no respect 
reduced. 
Marsu, Witson & WALLIS, 
For ALMon W. GRISWOLD, 
Attys. for Defts. in Error, 155 Broadway, New York. 


(Endorsed :) United States Supreme Court. Constance C. Redfield 
et al,. exrs., &c., plffs. in error vs. George F. W. Bartels et al. O.S. 
1596. Defts. in error, Marsh, Wilson & Wallis, for A. W. Griswold, 
attys. for defts. in error, 11 Pine st., New York. Service of a copy of 
the within admitted Oct. 13, 1887. 

Stephen A. Walker, atty. for plffs. in error, filed Oct. 13, 1887. 
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359 Supreme Court of the United States. 

GEORGE F. W. Barres, Peter A. H. REN- 
auld, and Emanuel E. Francois, plaintiffs in 
error, 


' 


vs, 
ConsTANCE C. REDFIELD AND FRANK B. REpb- 
field, executors of Heman J. Redfield, de- 
ceased, defts. in error. 


- Assignment of errors. 


O. S. 1596. 


ee 


Afterwards, to wit, on the third Monday of October term, before the 
justices of the said court, at the Capitol in Washington, come the said 
plaintiffs in error, by Marsh, Wilson & Wallis, their attorneys, and say, 
that in the record and proceedings aforesaid there is manifest error in 
this, to wit: That by the record aforesaid it appears that the judgment 
aforesaid, in form aforesaid given, was given for the said plaintiffs in error 
against the said defendants for the sum of $51,502,45,, whereas, by the 
law of the land, the said judgment ought to have been given for the said 

plaintiffs against the said defendants for a much larger sum. And 
360 ‘the said plaintiffs pray that the judgment aforesaid for the error 

aforesaid and other errors in the record and proceedings aforesaid 
may be reversed, annulled, and altogether held for nothing, and that they, 
the said plaintiffs, may be restored to all things which they have lost by 
occasion of said judgment, Xe. 

Marsu, Witson & WALLIS, 
lor A. W. GRISWOLD, 
Attys. for Piffs. in Error, 155 Broadway, New York. 


(Endorsed :) O. S. 1596. United States Supreme Court. George F. 
W. Bartels et al., plffs. in error, O. 8S. 1596, vs. Constance C. Redfield et 
al., exrs., &c., defts. in error. Assignment of error. Marsh, Wilson & 
Wallis, for A. W. Griswold, attys. for plffs. in error, 155 Broadway, New 
York. A copy of the within paper has been this day received at this 

office, Oct. 10, 1887. Stephen A. Walker, U.S. attorney. Due 
361 service of a copy of within assignment of errors is hereby ad- 
mitted. 

Dated , 1887. U. S. circuit court. Filed Oct. 10, 1887, 
Timothy Griffith, clerk. 


362 Supreme Court of the United States. 


GEORGE IF. W. Barres, PETER A. H. 
Renauld, & Emanuel E. Francois, 
plaintiffs in error, 

vs. 

(CONSTANCE C. REDFIELD & FRANK B. 
Redfield, executors of Heman J. Red- 
field, deceased. 


| 
> Joinder in error. 

And afterwards, to wit, on the third Monday of October term, the said 
defendants in error, by Stephen A. Walker, their attorney, come here into 
court and say that there is no error to the prejudice of the plaintiffs in 


error either in the record or proceedings of aforesaid, or in the giving of 
the judgment aforesaid. 
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And they pray that the said Supreme Court, before the justices thereof, 
now here, may proceed to examine as well the record and proceedings 
aforesaid as the matters aforesaid above assigned for error, and that the 
judgment aforesaid, in form aforesaid given, may be in all things 
affirmed, &c. 

STEPHEN A. WALKER, 
Attorney for Defendants in Error. 


363 (Endorsed:) O. S. 1596. United States Supreme Court. 

George F. W. Bartels et al., plaintiffs in error, vs. Constance C. 
Redfield & ano, executors, &c., joinder in error. Stephen A. Walker, at- 
torney for defendants in error. Due service of a copy of the within joinder 
in error is hereby admitted this 13 day of October, 1887. Marsh, Wilson 
& Wallis, attorneys for plaintiffs inerror. Per A. W. Griswold. Filed 
Oct. 13, 1887, 


364 Circuit Court of the United States of America for the southern 
district of New York, in the second circuit. 


GEORGE F. W. BARTELS, EMANUEL E. 
Francois, and Peter A. H. Renauld 
vs. 
CONSTANCE C. REDFIELD AND FRANK 
B. Redfield, executors, &c. of Heman 
J. Redfield, deceased. 


- Bond for damages and costs. 


ae 


Know all men by these presents, That we, Charles Renauld of 11 A 
3rd Place, Brooklyn, N. Y., and A. W. Griswold, ; jr., of New York City, 
are held and firmly bound unto the above-named Constance C. Redfield 
and Frank: B. Redfield, executors of Heman J. Redfield, in the sum of 
two hundred and fifty dollars, to be paid to the said Constance C. Red- 
field and Frank B. Redfield, for the payment of which well and truly to 
be made we bind ourselves, and each of us, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these pres- 
ents. Sealed with our seals, and dated the seventh day of October in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas, the above-named George F. W. Bartels, Peter A. H. Ren- 
auld, and Emanuel E. Francois have prosecuted a writ of error to the 
Supreme Court of the United States to reverse the judgment rendered in 
the above entitled suit by the judge of the circuit court of the United 
States for the southern district of New York. 

Now, therefore, the condition of this obligation is such that if the 
above-named George F. W. Bartels, Emanuel «. Francois, and Peter A. 
H. Renauld shall prosecute said writ of error to effect and answer 
all damages and costs, if they shall fail to make their plea good, then this 
obligation shall be void, otherwise the same shall be and remain in full 
force and virtue. 

Cuas. RENAULD, L. 8. 
A. W. GRISWOLD, jr. Ht . 


Sealed and delivered, and taken and acknowledged, this seventh day of 
October, 1887, before me. 
[L. 8. ] W. B. Avery, 
Notary Public, N. Y. 
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365 Unirep STATES OF AMERICA, 
Southern district of New York, ss: 

The within-named Charles Renauld and A. W. Griswold, jr., appearing 
before me and being duly sworn, each deposes and says that he is worth the 
sum of five hundred dollars over and above all his just debts and liabilities. 

Cuas. RENAULD, 
A. W. GRISWOLD, jr. 


Sworn to this seventh day of October, A. D. 1887, before me. 
[L. 8. | W. B. Avery, 
Notary Public, , ~ 


(Indorsed :) U.S. cireuit court, southern district of New York. Geo. 
F. W. Bartels et al. vs. Constance C. Redfield et al. exec. Bond for costs 
on. Bond appeared as to form and sufficiency of sureties Oct. 10, 1887, E. 
Henry Lacombe, circuit judge U.S. cireuit court, filed Oct. 10, 1887, J 
Timothy Griffith, clerk. 


366 UNITED STATES OF AMERICA, 8s. 


George F. W. Bartels, E. E. Francois and P. A. H. Renauld, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the third 


Monday of October term, eighteen hundred and eighty-seven, pursuant , | 
to a writ of errror, filed in the clerk’s office of the circuit court of the sn 
United States for the southern district of New York, wherein Constance ~ 


C. Redfield & ano. executors, &c., are plaintiffs in error, and you are 
defendants in error, to show cause, if any there be, why the judgment in 
the said writ of error mentioned should not be corrected, and speedy justice 
should not be done to the parties in that behalf. 
Dated Oct. 6th, 1886. 
E. Henry LACOMBE, 
Circuit Judge. 


367 (Indorsed): O. 8. 1596, U.S. Supreme Court, Constance C. Red- 

field & ano., executors, &c., plaintiffs in error, against George F. W. 
Bartels et al., defendants inerror. Citation. Due servive of a copy of the 
within citation is hereby admitted this 6th day of October, 1887. Marsh, 
Wilson & Wallis, attorney for defendants in error, per A. W. Griswold, 
counsel. U. 8. circuit court, filed Oct. 6, 1887, Timothy Griffith, clerk. 


368 UNITED STATES OF AMERICA, 838. 


To Constance C. Redfield and Frank B. Redfield, executors, &c., of Heman 
J. Redfield, deceased, defendants in error, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the third 
Monday of October, eighteen hundred and eighty-seven, pursuant to a 
writ of error, filed in the clerk’s office of the circuit court of the United 
States for the southern district of New York, wherein George F. W. Bar- 
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tels, Peter A. H. Renauld and Emanuel E. Francois are plaintiffs in error, 
and you are defendants in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected, and 
speedy justice should not be done to the parties in that behalf. 
Dated New York, October 10th, 1887. 
EK. Henry LACOMBE, 
Cireutt Judge. 


369 (Indorsed): O. S. 1596. U.S. Supreme Court, George F. W. 

Bartels et al., plaintiffs in error, against O. S. 1596, Constance C. 
Redfield et al. exr’s, &c., defendants in error. Citation. A copy of the 
within paper has been this day received at this office, October 10, 1887, 
Stephen A. Walker, U.S. attorney. Due service of a copy of the within 
citation is hereby admitted. Dated 188 . Marsh, Wilson & Wallis, 
pr. A. W. Griswold, att’ys for p’Il’ffs in error, 155 Broadway, New York. 
U.S. cireuit court. Filed Oct. 10, 1887, Timothy Griffith, clerk. 


(Indorsed on cover:) No. 269. Constance C. Redfield and Frank B. 
Redfield, executrix and executor of Heman J. Redfield, deceased, late col- 
lector of the port of New York, plaintiffs in error, vs. George F. W. Bartels, 
Peter A. H. Renauld and Emanuel E. Francois. No. 270. George F. 
W. Bartels, Peter, A. H. Renauld, and Emanuel E. Francois, plaintiffs in 
error, vs. Constance C, Redfield and Frank B. Redfield, executrix and ex- 
ecutor of Heman J. Redfield, deceased, late collector of the port of New 
York. S., New York. 

C.C. U.S. 

Filed Oct. 21, 1887. 


" P 
ws ' 
J 


a, 


Supreme Court of the United States, 


‘ OcToser ‘l'erm, 1890. 


alt 


ConstTANce ©. Reprretp ano FRANK B. 
Redfield, extx. and exor. of Heman J. 
Redfield, deceased, late collector, CLC., 
plaintifis in error, 

vs. 


Grorce F. W. BARTELS AND OTHERS. 


. No. 269. 


GeorGE I, W. Barvrets AND OTHEKS, } 
plaintiffs in error, 
vs, 
ConsTANCE ©. REDFIELD AND FRANK Bb. 
Redfield, extx. and exor. of Heman J. 
Redfield, deceased, late collector, ete. | 


> No. 270. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


Wma. A. Maury, 


Assistant Altorney-General. 


OcToser ‘erm, 1890. 


ConsTANCE C. REDFIELD AND FRANK B. ) 
Redfield, extx. and exor. of Heman J- 
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. 270. 


FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE EXECUTRIX AND EXECUTOR OF HEMAN J. 


REDFIELD, DECEASED, LATE COLLECTOR, ETC. 


There are cross writs of error, but, as we understand 


it, no error will be assigned under the writ of error sued 


out by George F. W. Bartels and others. 


This narrows the controversy to the writ of error sued 


out by the personal representatives of the late collector, 


Redfield. 


STATEMENT. 


This case belongs to that vast mass of sluggish litiga- 
tion which has for years been burdening the docket of the 
circuit court of the United States for the southern dis- 
trict of New York, and which goes under the general 
name of the ““Charges and Commissions Cases.” 

The litigation referred to grew out of the act of March 
3, 1851 (9 Stat., 629), entitled ‘An act to amend the acts 
regulating the appraisement of imported merchandise, and 
for other purposes.” 

For some years after this act went into effect it was the 
practice to include in the valuation on which duty was 
assessed the cost of transporting goods from an interior 
market to the place of exportation. 

But this view did not meet with the approval of the 
courts, and it having been repeatedly decided that charges 
of the kind mentioned could not be added for the pur- 
pose of making dutiable value, the Secretary of the 
‘Treasury, Mr. Chase, on May 21, 1863, issued the fol- 
lowing instructions : 

Collectors and others are informed that this Department concurs in the 
decisions of the courts, that charges for transportation of goods from the 
interior of the country by railroad or water carriage, incurred prior to 
the time of exportation, can not be added to the value of the goods for 
the purpose of establishing their dutiable value. (Ree., p. 101.) 

In the same way, it was the practice to include in the 
costs and charges added to make dutiable value a com- 
mission of 24 per centum on merchandise imported from 
Continental Kurope, except Paris. But it having been 
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decided that 2 per centum was the proper commission in 
the case of Bredt v. Schell, in the circuit court for the 
southern district of New York, the Secretary of the Treas- 
ury, by the same instructions of May 21, 1863 (Rece., p.101), 
directed the collectors and others to follow the decision in 
said case. 

As a natural consequence, a vast amount of litigation 
was commenced for the purpose of recovering back the 
large amounts that had been illegally exacted in the 
name -of duties. 

This suit was brought by George F. W. Bartels and 
others, his alleged partners, in the New York supreme 
court on November 12, 1863, to recover back duties at the 
rate of 40 per cent. under Schedule B, act July 30, 1846 
(9 Stat., 42), that had been unlawfully assessed on charges 
for inland transportation on a large number of importa- 
tions of champagne wine invoiced from Rheims, and ex- 
ported from the port of Havre, and on an excessive half 
of 1 per centum by way of commissions on the said impor- 
tations (Ree., p. 3), and was removed to the circuit court 
by certiorari on February 20, 1864 (Ree., p. 4). 

The declaration is composed of the common counts in 
assumpsit (Rec.; pp.5,6). The damages were laidat 31,500 
only, originally, but afterwards, by an order entered Jan- 
uary 8, 1881 (Ree., p. 14), 18 years after the suit was brought, 
leave was given the plaintiffs to amend their declaration 
by substituting 520,000 for the sum above mentioned, 


which was done. 


On April 21, 1864, a jury was sworn in this case and 


three others and a verdict, by consent, entered for the 
plaintiffs in each case, as follows (Rec., pp. 7, 8): 


By consent of counsel the jury find a verdict for the plaintiffs in the 
above-entitled action for excess of duty with interest thereon illegally ex- 
acted from plaintifis and paid under protest to defendant, and not barred “ 
by the statute of limitations, on commissions over 14 per centum on mer- 
chandise imported by the plaintiffs at New York from Great Britain; on 
commissions over 2 per centum on merchandise imported by plaintilis at 
New York from the continent of Europe (except Paris); on the discount a 
of 24 per centum disallowed on linens imported at New York from 
Ireland; on charges on merchandise imported at New York from Ire- 
land; on charges on merchandise imported at New York for the trans 
portation of the goods from the interior of the country by railroad 
or water carriage incurred prior to the time of exportation; on coast- 
wise and transportation charges from Ireland and Scotland to England on 
merchandise imported at New York from Ireland and Scotland via Eng- 
land; and on additions to make market value of said merchandise at 
London and Liverpool; on transportation charges from the continent of 
Europe. to Great Britain on merchandise imported at New York from the a 
continent of Europe via Great Britain; on merchandise imported by the 
plaintiffs at New York, and invoiced in Bremen thalers by the Bremen 
thalers having been computed in assessing duties ata higher rate than 71 
cents, the rate at which it should by law have been computed ; the amount 
of excess of duties exacted from the plaintiffs, and paid by the defendant, 
and embraced in the plaintiff's bill of particulars to be adjusted by the 
clerk of the court or hisdeputy. It is expressly stipulated that in case it 
shail appear on the adjustment or otherwise in any case that the suit was 
not brought within the time prescribed by statute of limitations or that 
the question of timeliness of protest, or the question of a sufliciency of a 9 


continuous or prospective protest shall be involved, the verdict shall be 
opened and opportunity to appeal be given to and at the option of the 
district attorney. 

A certificate of probable cause to be entered in each case. 

The right to appeal or writ of error as above not to be reserved to the 
district attorney, unless the amount involved be. sufficiently large to 
allow such writ of error. 


It is to be remarked, in connection with the terms of 
this consent verdict, that on November 20, 1874, an order, 
entered on the plaintifi’s motion, directed that in adjust- 
ing said causes the referee should reject no item of claim 
in any case because paid more than six years before the 
commencement of suit, unless it should appear that limita- j 


tions had been duly pleaded in such case (Ree., p. 9). nui 
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Afterwards, by an order entered March 16, 1865 (Ree. 
p. 8), all orders theretofore made referring certain suits 
against the collector of the port of New York “to the 
clerk of this court for adjustment” were revoked, ex- 
cept as to cases in which the clerk had begun to act. 

And on July 1, 1865, this suit and others, affected by 
the said order, were referred to the collector of the port 
tor adjustment (Ree., pp , 9). 

Irom this date onward the case slumbered until June 30, 
1882, a period of 17 years, when it was referred to Joseph 
M. Deuel, the clerk of the court, as referee, for the adjust- 
ment of the plaintiffs’ claim. (Ree., p. 17.) 

It is to be noted that the referee filed his report by 
December 14,1882. The case was recommitted to him 
byan order dated May 16, 1884(hec , pp. 20, 21), sustain- 
ing some of the defendants’ exceptions, and an additional 
report was filed on June 1, 1885 (Ree., pp. 21, 22), finding 
that the amount due plaintiffs was 514,394.95, prineipal 
money, and 529,988.55 interest to the date of the report. 
This report was in all things confirmed by an order 
dated April 19, 1886 (Ree., p. 23), which also directed that 
from that date interest should be computed on the com- 
pounded sum of 544,583.50. 

It will be noticed that the order recommitting the re- 
port directs the referee to inquire into the subject of 
laches “‘ which may affect the right of plaintitis to recover 
interest under the decision of the Supreme Court in the 
case of Redfield v. Ystalyfera Lron Co.” 


For some reason, which it is difficult to account for, 


judgment was not entered in the case until October 3, 
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1887, when judgment was signed for $51,302.48. (Rec., 


p. 23.) 


An elaborate bill of exceptions was filed covering all 


the matters excepted to on both sides. (Ree., pp. 24-97.) 


ASSIGNMENTS OF ERROR 


It is conceived that there is error in the judgment, in 
this: 

1. That, in allowing interest on the plaintiffs’ claim, the 
court below seems to have disregarded the principle laid 
down by this court in the case of Redfield v. Ystalyfera 
[ron Co. (110 U.S. R., 174), the evidence before the referee 
showing laches on the part of the plaintiffs which seems 
inexcusable ; 

2. That, under the terms of the consent verdict, it was 
competent to the referee, and his duty, to reject all items 
which had been paid the collector more than six years 
before suit brought, irrespective of whether the statute of 


limitations had been formally pleaded or not; 


3. That the court refused to consider the evidence 


tending to show that a part of the cause of action accrued 


before the plaintiff Bartels became a partner of the other 


plaintiffs, because the defendants had not pleaded the 


alleged misjoinder in abatement. 


ARGUMENT. 


The mode of proceeding by entering a consent verdict 
subject to a liquidation by a referee was absolutely nec- 
essary in this case unless the parties gave up all right of 
appealing to this court; for, at that time, the law did not 
recognize the right of the court, as a court, to try the law 
and the facts of a case under stipulation of the parties. 
The only recognized mode of trying issues of fact was by 
jury. 

Since then the jury must appear by the record to have 
passed on the facts, it must do so by a general verdict sub- 
ject to a special case afterwards to be made up by means 
of a referee. Otherwise the court, although invested 
with jurisdiction, could not have dealt with this case any 
more than a common law court could have administered 
the law by means of the old action of account without 
the intervention of auditors. 

[t is but to look at the bill of particulars in this case 
(Ree., pp. 15, 16) and to consider the number of difficult 
computations it necessarily calls for to be satisfied that 
the computation to be done could not have been done in 
the course of a jury trial, and that it was work to be per- 
formed, not by a jury or a court, but by a custom-house 
expert. 

The court will observe that the jury actually rendered 


a verdict for the illegal excess of duties, with interest, 


subject only to a computation afterwards to be made, as is 


the practice in customs cases. 
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Moreover, the form of verdict entered in this case seems 
precisely the same as was entered in the case of Green- 
leaf v. Schell (6 Blatch., 225) before Blatchford, J.; and 
the same as was entered in Lattimer v. Redfield (cited in 


the above case) before Mr. Justice Nelson in 1863 


THE DEMAND FOR INTEREST. 


This suit was brought, by service of process on Col- 
lector Redfield, on November 16, 1863 (Rece., pp. 3, 4), but 
judgment was not entered until October 3, 1887. (Ree., p. 
23.) 

Here isa delay of TWENTY-FOUR YEARS to be 
accounted for; and for the whole period of it interest, by 
way of damages, is asked. 

Before the suit was brought the courts, as we have 
seen, had decided the questions involved, and the Secre- 
tary of the Treasury had acquiesced in the decision, and 
instructed the collectors accordingly. 

There seems to have been great inattention to the 
prosecution of this case. 

Kven the motion for leave to increase the claim for 
damages in the declaration from 51,500 to 520,000 was, 
we have seen, not made until about eighteen years after the 
suit was brought, although it would seem that slight atten- 
tion to the case would have suggested the necessity of the 
amendment, in view of the extent of the plaintiffs’ claim. 
Indeed, the bill of particulars was not filed until May 11, 
1882, some nineteen years after the suit was brought. And 
notwithstanding every question in the case was settled by the 
order of the court of April 19, 1886 (Rec., p. 23), the judg- 
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ment was not entered until October 3. 1887 (Ree.., p. 23), an, 
appare ntly, HpHeCE SSUTY delay of erghtee hi months, tor which 
period of inexcusable delay the United States must pay interest 
uf the judgment is allowed to stand. 
“ A gereat deal of evidence, all of which is set out in the 
bill of exceptions, with the referee’s findings thereon, was 
introduced by the plaintiffs for the purpose of accounting 
for the delay in prosecuting the suit to judgment, but in 
the face of it all the court (Wallace, J.) declared that 
“ The di lay which has intervened since the consent verdict im 
the CUSC WAS entered. if period of OVET hawe nty years, 1s extra- 


ordinary” (Ree., p. 96). Still, the learned judge thought 


he found enough in the evidence to warrant him in excus- 


ing the delay of the plaintiffs. He said: 


But t 
the plaintiff, but arose mainly from complications incident to the fact 


1c referee finds that the delay was not fairly attributable to 


that the suit was one of a very large number of similar suits in which 
questions affecting the defendants’ liability were being litigated from time 
to time with varving results; that any recovers which plaintitts might 


have obtained would not have been acquiesced in by the Government, but 


would have been further litigated; and that his claim was to that extent 


involved with the trials and results of the other snits that it was reason- 


able to postpone the trial in prospect of an adjustment which at times 


seemed to be near at hand, but was constantly deferred by the vacillating 


action of the ofticers of the Government. Lhe conclusion of the referee 


seems to be sustained by the ey idence (Rec., p. 06) 


Llow this furnishes an answer to the charge ot laches 


it is not easv to see. lt has no relevancy to the subject 


for the reason that if the plaintitis had pressed on to a 


final judgment their judgment would have been paid long 


ago out of the permanent appropriation for that purpose, 


the vacillating policy of the Government to the contrary 


notwithstanding ; and a refusal to pay the judgment so Fe- 


covered could have been compelled by mandamus. 
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The learned judge also says that the Government is 
partly to blame for the delay because it might have com- 
pelled the plaintiffs to prosecute their suit with diligence, 
but the learned judge does not tell us how he reconciles 
that view of the matter with the long-settled principle 
that the Government is not to be prejudiced by the laches 


of its owno flicers even though it be to the prejudice of a 


surety, who is said ‘to possess an interest in the letter of 


his contract.” But we do not admit that such an applica- 
tion of the doctrine of contributory negligence would be ad- 
missible even against a private individual. 

Instead of general evidence as to delays in the custom- 
house and as to changes ot administrations and of otheers., 
it would be more instructive and more to thi Purpose if we had 
evidence tending to show the use of reasonable diligence 
in this suit. 

In October, 1860, these plaintifis sued the collector, the 
defendant’s testator, for excessive exactions of duty On 
charges and commissions and recovered judgement for 
$10,358.25 in February, 1864 (Rec., pp. 167-169), which 
is in striking contrast with the delays of this suit. 

The referee found that the collector could have adjusted 
the plaintifis’ claims nineteen years ago if he had chosen 
to doit (Rec., p. 85). Why, then, did the plaintiffs submit 
to the collector’s inaction and put off taking the reference 
out of his hands, as they finally did on June 30, 1882, 
when the case was referred to Mr. Deuel (Rec., p. 17), 
from the date of which reference it began to show vitality ? 
* If the plaintiffs had prosecuted their suit with diligence 


they could have gone through all the courts long ago. 


1] 


‘These suits are seldom meritorious, because, as a Yen- 
eral thing, the importer has, before suit brought, gotten 
back the amount illegally exacted aus a part ot the price 
paid by the consumers and purchasers of the goods, whose 
lnportation has vive rise to the illegal exaction of duty, 
and he is consequently very little interested in going to 
law to get a double refund. But he is often tempted to 
do so by the speculator in claims of that sort, who is will- 
ing to carry on the suit at his own expense for a large 
share of the recovery, which the hnporter can well attord 
to pay, he having been already made whole, and what he 
gets in this way by suit being often so much clear gain. 


‘) 
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In strong contrast with the position taken by the court 
below is the position of this court in Redfield v. Ystalyfera 
Company (110 U.S. R., 174), which is strikingly like this 
case. ‘The court say: 


The delay in the prosecution of the suit must be attributed to the plaintiff 
below. It was the actor, and had come into court tor the purpose of assert- 
ing and enforcing a right which the defendant below contested and 
denied and which it was necessary to determine and ascertain. The ver- 
dict was purely formal and was entered by consent after the hearing of 
the evidence, merely as a basis for further proceedings, which were to 
consist in an adjudication by the court of the questions of tact and law 

' 


arising upon the testimony, and liquidation of th 


~ 


amount to be recovered 


in case the legal liability was found to exist 


If the court below chose to tolerate the delay that 
occurred in this case we do not complain, but we (lo com- 
plain that the United States should have been adjudged 
to pay interest for the long period of that delay. It is 
enough-that the plaintiffs’ suit sheltered them from the plea of 
limitations, and from a plea of res judicata founded on the 
prior suit of 1860 (Ree., p. 33), without the addition of a 


large amount of interest. 
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THE STATUTE OF LIMITATIONS. 


In support of this assignment of error we appeal to 
the language of the consent order in virtue of which the 
verdict was entered (Rec., p. 7). We respectfully sub- 
mit that that order imports a waiver of the plea of limi- 
tations. ‘The defendants had already pleaded the general 
issue, and why did they not plead limitations if it was not 
that they considered the plea as waived? It is hardly pos 
sible that this plea would have been omitted if it had 
been deemed necessary under the order. ‘The practical 
construetion given by the parties to a writing often fur- 
nishes conclusive evidence of its meaning (Chicago v 
Sheldon, 9 Wall., 54). It is, therefore, submitted that 
the order of November 20, 1874 (Ree., p. 9), restricting 
the defense of limitations to cases where the statute had 
been duly pleaded is erroneous under the order for a 


consent verdict. 


MISJOINDER OF BARTELS. 


It was error in the court below to refuse to consider 
the evidence of the misjoinder of Bartels, to the effect 
that Bartels was not a member of the importing firm 
when some of the importations took place, because the 
same was not pleaded. Misjoinder, like nonjoinder, 
may, in the case of a plaintiff, be taken advantage of on 
the general issue in assumpsit. ‘This subject, more, partic- 
ularly as to nonjoinder, is discussed by Sergeant Wil- 
liams in his notes to Cabell v. Vaughan (1 Wms. Saund., 


291 b.) 
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The principle would seem to be the same as to mis- 


joinder, and it is believed that the law is correctly stated 


cape, 


by Mr. Bouvier in the third volume of his Institutes, 


where he says that if misjoinder does not appear on the 


“< record it “may be a ground of non suit on the trial, for 

| the plaintiffs do not prove a right to what they claim, as 

4 some of them have no right at all” (p. 173) This book 

{ is cited to the same point in Rhoads ». Booth, 14 low: ’ 
| o¢7. 

In Stephens’s Nisi Prius (Vol. 1, p. 365, 1844, Philad., 


by Sharswood), the law is stated as follows: 


Buta defendant may prove under the general issue that too many persons 
have been joined as plaintiffs in the action, for a contract with A. or with 


¥ ‘ A. and Bb. is not a contract with A., b., and C. ; and where parties have 
been improperly made co-defendants that fact may be shown at the trial 
‘¢ under the plea, and the plaintiff will fail as to all the defendants, although 
one of them has admitted the joint contract on the record, for a joint con- 
tract must be established against all or none, 
, J , ; ° ~“— : 
- 7 [t is submitted that there is sufficient ground for revers- 
nr ing the judgment. 


b Wm. A. Maury, 


Assistant Attorney-General. 
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BRIEF FOR BARTELS, &c. 


. DETWEILER, PRINTERS, WASHINGTON. D. C 


| ‘ IN THE 


Supreme Court of the United States, 


a 


OCTOBER TERM, 1890. 


REDFIELD, &c., 
v. No. 269. 
BARTELS, Xe. 
BARTELS, &c., 
v. No. 270. 
REDFIELD, ce. 


BRIEF FOR BARTELS, &c. 
The plaintiffs in error in No. 270 consent to its dismissal. 


In reply to the brief upon behalf of the plaintiffs in error 
in No. 269, the following argument is submnitted : 


The suit was brought in New York in 1863 to recover 
certain duties which had been exacted during the years 1853 
to 1857, inclusive, upon importations of champagne wine 
from Rheims via Havre, the disputed items being duties (1) 
upon charges (freight, &c.) betwixt Rheims, where the wine 
was purchased, and Havre; the port of exportation ; and (2) 


upon commissions over two per centum paid during the same 
transaction. 

The declaration was upon the common counts, and the only 
plea was the general issue (folios 10, 14). 


Upon the 21st of April, 1864, by consent, a formal verdict 
was entered for the plaintiffs, “ the particulars to be adjusted 
by the clerk,” &e. (15). 


Upon March 16, 1865, the reference to the clerk was re- 
voked, and on the Ist of July afterwards the case was 
referred to the then collector of the port (18, 19). 


[On folio 17 the names of two other cases are mentioned 
along with the present case, as corresponding with the one in 
which the verdict and stipulation were formally entered—as 
to counsel, jury, and verdict ; but on folio 148 it may be seen 
that on the same day, April 21, 1864, 67 other such verdicts 
were taken by various counsel, these being part of 244 like 
verdicts taken betwixt January 6 and May 27, 1864: the 
number afterwards referred to the collector, as above, being 
180, and the whole number of “ charges and comunissions ” 
cases then upon the docket being about 1,036. | 


The verdict upon April 21, 1864, was “ for excess of duty, 
with interest thereon, illegally exacted from plaintiffs and paid 
under protest to defendants, and not barred by the statute of lim- 
itations, on commissions,” &c., Ke. 


In some of the cases above alluded to the statute of limita- 
tions had been pleaded, but in others (ex gr. the present case) 
it had not been. Although in such cases it seems that with- 
out explanation the referee would have applied the verdict to 
the state of the pleadings, and, reddendo singula singulis, have 
decided to enforce the statute only where it had been pleaded ; 
yet he appears to have proceeded by the letter of the verdict, 
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3 
or to have announced such a purpose; for, upon application 
to the court, it was ordered, November 20, 1874 (21), that he 
should confine the effect of that statute to those cases in 
which it had been pleaded. 


In 1869, 1878, and 1880 various substitutions of attorneys 
for the plaintiffs were made in place of those originally em- 
ployed (20, 23, 24, 26, 32); and during the pendency of the 
case numerous changes occurred in the office of the United 
States district attorney at that city. 

In June, 1882, Mr. Griswold (whose name then first ap- 
pears in the case), on behalf of the plaintiffs, obtained 
an order referring the case to the clerk of the court (45). 
Inv December thereafter a report was made (52) in favor of 
the plaintiffs, fixing their damages at $30,624.81, as of April 
21, 1864. Upon May 16, 1884, after argument, certain ex- 
ceptions by thé defendant were sustained (57) and the case 
was sent back to the clerk for readjustment, with an addi- 
tional direction to enquire into the question of laches by 
the plaintiffs, as suggested by the Ystalafera case (110 U.S., 
174). Upon the Ist of June, 1885, the referee reported (59) 
that the plaintiffs were entitled to recover $44,383.50 as of 
the date of that report, and that there were upon the evi- 
dence before him no good grounds for attributing laches to 
the plaintiffs. More than one-half of the record is occupied 
by the evidence, &e., as to laches. 

After exceptions by both parties, and argument, this report 
was confirmed (63). 

The parties united in a bill of exceptions, which was filed 
during the same term; but, with their consent, this was held 
by the court until September 30, 1887 (236). 


Judgment was rendered, in accordance with the report, 
upon October 3d, 1887. 
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The only errors now assigned by the learned counsel for the 
Government are as regards (1) the matter of laches imputed 
to the plaintiffs, (2) the administration of the case in refer- 
ence to the statute of limitations, and (3) a question upon mis- 
joinder of plaintiffs. 


1. The Government contends that because of their laches 
in the prosecution of their suit betwixt April 19th, 1864, and 
June 30th, 1882, the plaintiffs have forfeited any right to 
interest. [In the brief it is said, with great emphasis (p. 8), 
that such laches extended from the time of the bringing to 
that of the ending of the suit (twenty-four years); but that 
is plainly inadvertent. | 


In the Ystalafera case (110 U.S., 174) the formal verdict 
looked to “an adjudication by the court of the questions of 
fact and law arising upon the testimony ” (p. 176). In dis- 
charging that duty this Court corrected an error of mixed 
fact and law into which the court below had fallen. Indeed, 
the record in that case as to laches was simple, viz., an unez- 
plained delay by the plaintiff to take any step from December, 
1856, until January, 1883. Toa tribunal having the fune- 
tion of passing upon fact, that evidence could lead to no 
other result than that to which this Court came. 

In the present case, granting that the action bythe referee 
and the court below must be regarded as substantially that 
of the jury of April 21st, 1864, as contemporaneously di- 
rected by the court then sitting,—it appears that the question 
of laches was expressly left to the former as incident to their 
discretion in giving or refusing interest (110 U.S., 176); and 
that evidence which was given upon that point, after consider- 
ing which, they exercised their discretion by allowing interest. 

Upon this state of things it is submitted that unless as a 
matter of Jaw the court below could have directed the jury to 
refuse interest, and that direction had been asked for and re- 
fused, no error could be predicated of such finding. The 
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Ystalafera case is no authority for the position just supposed, 
but quite the contrary. 

Again, the exceptions below upon this point went to the 
general conclusion reached thereon by the referee. They 
did not concern the competency or the effect of any particu- 
lar part of the evidence. ‘Therefore, unless no evidence had 
been given tending to show diligence in prosecuting the suit, 
the report (verdict) thereupon cannot be questioned now. 
Counsel for the Government below seem to have argued the 
question of laches as one turning upon the preponderance 
of evidence. No appearance is presented of any suggestion 
there that the very large number of like cases then pending, 
the frequent changes of counsel, the variations of successive 
Secretaries from Chase to Sherman upon the policy of pay- 
ing these claims, and the contradictory directions given from 
the Treasury to the district attorney—may not have operated 
by throwing this class of litigation into a sort of typhoidal 
condition difficult of remedy, no matter who might be the 
attending attorneys. 


But it is not necessary to pursue these suggestions in the 
presence of this Court, which is happy in having as one 
of its members a gentleman personally co familiar with 
the lets and hindrances incident to the New York customs 


eases docket. 


[t is therefore submitted, without more, that the question 
of laches is not before this Court for any practical purpose. 


2. The error suggested in connection with the statute of 
limitations does not exist. 

The order upon this matter made below (21) was, as has 
already been suggested, in obvious accordance with the 
intention of the parties in the record; and it was not ex- 
cepted to. 
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o. As to the alleged misjoinder of Bartels : 


The facts are that the suit was brought for excessive 
exactions from 1853 to 1857, inelusive. There is no 
question that Bartels was not jointly interested in what 
occurred after May, 1856, when his name became part of 
that of the firm (53). Previously to January 1, 1852, it is 
clear that Bartels was a clerk of that firm. From January 
1, 1852, to May, 1856, the firm books exhibit him as one of 
the firm (53). 

Thereupon the referee found that Bartels was a member of 
the firm from 1852 until after the exactions in question had 
ended. 

The situation upon this matter therefore is that there 
was evidence tending to the conclusion reached by the referee 
(jury), and therefore, as already suggested at another point 
in this brief, that the finding of the referee (jury) thereupon 
cannot now be questioned However, it appears also to be 
justified by the record. 

The words of the learned judge below, in connection with 
the defendants’ exception to the alleged misjoinder of Bar- 
tels, indicates (115) that it was argued before him by the de- 
fendants that such misjoincer was fatal to the action. And he 
so deals with the point. But it is plain that the objection 
made to Bartels was one which, so far as well founded, could 
not have led to a nonsuit, or a verdict for the defendants—be- 
cause In avy case, as admitted by the defendants, the plain- 
tiffs would have recovered for all exactions after May, 1856. 
The objection was in substance only to the competency of 
the evidence of exactions before that date. 

It is, however, submitted that he was properly a pleintifl 
for all the items which make up this recovery. 


5S. F. PHILLIPS, 
F. D. McK ENNeEY, 
For Defendants in Error 


